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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, July 1, 2022), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not dropped in error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
5b2(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.govinfo.gov. For more information, contact the GPO Customer
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) website for public law numbers,
Federal Register finding aids, and related information. Connect to NARA’s
website at www.archives.gov/federal-register.

The eCFR is a regularly updated, unofficial editorial compilation of CFR mate-
rial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register
July 1, 2022
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THIS TITLE

Title 32—NATIONAL DEFENSE is composed of six volumes. The parts in these
volumes are arranged in the following order: Parts 1-190, parts 191-399, parts 400—
629, parts 630-699, parts 700-799, and part 800 to end. The contents of these volumes
represent all current regulations codified under this title of the CFR as of July
1, 2022.

The current regulations issued by the Office of the Secretary of Defense appear
in the volumes containing parts 1-190 and parts 191-399; those issued by the De-
partment of the Army appear in the volumes containing parts 400-629 and parts
630-699; those issued by the Department of the Navy appear in the volume con-
taining parts 700-799, and those issued by the Department of the Air Force, De-
fense Logistics Agency, Selective Service System, Office of the Director of Na-
tional Intelligence, National Counterintelligence Center, Central Intelligence
Agency, Information Security Oversight Office (National Archives and Records
Administration), National Security Council, Office of Science and Technology
Policy, Office for Micronesian Status Negotiations, and Office of the Vice Presi-
dent of the United States appear in the volume containing part 800 to end.

For this volume, Stephen J. Frattini was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez.
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SUBCHAPTER M—MISCELLANEOUS

PART 191—THE DOD CIVILIAN
EQUAL EMPLOYMENT OPPOR-
TUNITY (EEO) PROGRAM

Sec.
191.1
191.2
191.3
191.4
191.5
191.6

Purpose.

Applicability and scope.

Definitions.

Policy.

Responsibilities.

Procedures.

191.7 Civilian EEO program staff.

191.8 Defense equal opportunity council and
EEO boards.

191.9 Information requirements.

191.10 Effective date.

AUTHORITY: 5 U.S.C. 301, 10 U.S.C. 113.

SOURCE: 53 FR 30990, Aug. 17, 1988, unless
otherwise noted.

§191.1 Purpose.

This part:

(a) Implements the DoD Humans
Goals Charter; 29 U.S.C. 791, 792, 793,
and 795; guidance from the Equal Em-
ployment Opportunity Commission
(EEOC); guidance from the Office of
Personnel Management (OPM); Execu-
tive Order 11830; General Services Ad-
ministration Order ADM 5420.71A; Ex-
ecutive Orders 11141; 11246 Part II,
11375, and 12086; Office of Management
and Budget (OMB) Circular No. A-11; 42
U.S.C. 2000E-16; Executive Order 11478;
38 U.S.C. 2014; 29 U.S.C. 631(b) and 633a;
5 U.S.C. chapters 43 and 72; Secretary
of Defense Policy on Sexual Harass-
ment, July 17, 1981; Assistant Secretary
of Defense (Manpower, Reserve Affairs
and Logistics) Multiple Addressee
Memorandum, August 16, 1981; and 29
U.S.C. 206(d) by establishing the Civil-
ian Equal Employment Opportunity
(EEO) Program, to include affirmative
action programs, consistent with guid-
ance from the Equal Employment Op-
portunity Commission (EEOC), Office
of Personnel Management (OPM), and
the DoD Human Goals Charter.

(b) Consolidates in a single document
provisions of Secretary of Defense Mul-
tiple Addressee Memorandum, June 23,
1981; DoD Directive 1100.11, DoD Direc-
tive 1450.1, DoD Directive 5120.46, and
DoD Directive 1100.15, therefore cancel-
ling each document.

(c) Authorizes, as an integral part of
the Civilian EEO Program, the estab-
lishment of Special Emphasis Pro-
grams (SEPs) entitled the Federal
Women’s Program (FWP), the Hispanic
Employment Program (HEP), and the
Program for People with Disabilities
(PPD), the Asian/Pacific Islander Em-
ployment Program (AEP), the Amer-
ican Indian/Alaskan Native Employ-
ment Program (AIEP), and the Black
Employment Program (BEP).

(d) Establishes the Defense Equal Op-
portunity Council (DEOC), the Civilian
EEO Review Board, the SEP Boards.

(e) Authorizes the issuance of DoD
Instructions and Manuals to imple-
ment this part and guidance from
standard-setting agencies such as
EEOC and OPM, consistent with DoD
5025.1-M.

[63 FR 30990, Aug. 17, 1988, as amended at 56
FR 10170, Mar. 11, 1991; 57 FR 35755, Aug. 11,
1992]

§191.2 Applicability and scope.

This part:

(a) Applies to the Office of the Sec-
retary of Defense (OSD) and activities
supported administratively by OSD,
the Military Departments, the Organi-
zation of the Joint Chiefs of Staff (as
an element of the OSD for the purposes
of this program), the Unified and Speci-
fied Commands, the Defense Agencies,
the Army and Air Force Exchange
Service, the National Guard Bureau,
the Uniformed Services University of
the Health Sciences, the Office of Civil-
ian Health and Medical Programs of
the Uniformed Services, and the DoD
Dependents Schools (hereafter referred
to collectively as ‘“‘DoD Components’’).

(b) Applies worldwide to all civilian
employees and applicants for civilian
employment within the Department of
Defense in appropriated and non-appro-
priated fund positions.

(c) Does not apply to military per-
sonnel, for whom equal opportunity is
covered by DoD Directive 1350.21.

1Copies may be obtained from the National
Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.



§191.3

(d) Covers Federal employment
issues under section 504 of the Reha-
bilitation Act of 1973, as amended, even
though DoD Directive 1020.12 imple-
ments section 504 with respect to pro-
grams conducted and assisted by the
Department of Defense. The standards
established under section 501 of the Re-
habilitation Act of 1973, as amended,
(29 U.S.C. 791, 792, 793, and 795), are to
be applied under section 504 of the Act
with respect to civilian employees and
applicants for civilian employment in
Federal Agencies.

[63 FR 30990, Aug. 17, 1988, as amended at 56
FR 10170, Mar. 11, 1991]

§191.3 Definitions.

Affirmative action. A tool to achieve
equal employment opportunity. A pro-
gram of self-analysis, problem identi-
fication, data collection, policy state-
ments, reporting systems, and elimi-
nation of discriminatory policies and
practices, past and present.

Age. A prohibited basis discrimina-
tion. For purposes of this Directive,
persons protected under age discrimi-
nation provisions are those 40 years of
age or older, except when a maximum
age requirement has been established
by statute or the OPM. Aliens em-
ployed outside the limits of the United
States are not covered by this defini-
tion.

Discrimination. Illegal treatment of a
person or group based on race, color,
national origin, religion, sex, age, or
disability.

Equal Employment Opportunity (EEO).
The right of all persons to work and
advance on the basis of merit, ability,
and potential, free from social, per-
sonal, or institutional barriers of prej-
udice and discrimination.

Minorities. All persons classified as
black (not of Hispanic origin), His-
panic, Asian or Pacific Islander, and
American Indian or Alaskan Native.

National origin. A prohibited basis for
discrimination. An individual’s place of
origin or his or her ancestor’s place of
origin or the possession of physical,
cultural, or linguistic characteristics
of a national origin group.

People with disabilities. People who
have physical or mental impairments

2See footnote 1 to §191.2(c).
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that substantially limits one or more
major life activities, has a record of
such impairment, or is regarded as hav-
ing such an impairment. For purposes
of this part, such term does not include
any individual who is an alcoholic or
drug abuser and whose current use of
alcohol or drugs prevents such indi-
vidual from performing the duties of
the job in question, or whose employ-
ment, by reason of such current alco-
hol or drug abuse, would constitute a
direct threat to property or to the safe-
ty of others. As used in this paragraph:

(a) Physical or mental impairment. Any
physiological disorder or condition,
cosmetic disfigurement, or anatomical
loss affecting one or more of the fol-
lowing body systems: mneurological;
musculoskeletal and special sense or-
gans; respiratory, including speech or-
gans; cardiovascular; reproductive; di-
gestive; genitourinary; hemic and lym-
phatic; skin; and endocrine; or any
mental or psychological disorder, such
as mental retardation, organic brain
syndrome, emotional or mental illness,
and specific learning disabilities.

(b) Major life activities. Functions
such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(c) Has a record of such impairment.
Has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(d) Is regarded as having an impair-
ment. Has:

(1) A physical or mental impairment
that does not substantially limit major
life activities but is treated by an em-
ployer as constituting such a limita-
tion;

(2) A physical or mental impairment
that substantially limits major life ac-
tivities only as a result of the attitude
of others toward such impairment; or

(3) None of the impairments defined
above but is treated by an employer as
having an impairment.

Race. A prohibited basis for discrimi-
nation. For purposes of this part, all
persons are classified as black (not of
Hispanic origin), Hispanic, Asian or Pa-
cific Islander, American Indian or
Alaskan Native, and White, as follows:
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(a) Black (not of Hispanic origin). A
person having origins in any of the
black racial groups of Africa.

(b) Hispanic origin. A person of Mexi-
can, Puerto Rican, Cuban, Central or
South American or other Spanish cul-
ture or origin regardless of race.

(c) Asian or Pacific Islander. A person
having origin in any of the original
peoples of the Far East, Southeast
Asia, the Indian subcontinent, or the
Pacific Islands. This area includes, for
example, China, India, Japan, Korea,
the Philippine Islands, and Samoa.

(d) American Indian or Alaskan Native.
A person having origins in any of the
original peoples of North America, and
who maintains cultural identification
through tribal affiliation or commu-
nity recognition.

(e) White. A person having origins in
any of the original peoples of Europe,
North Africa, or the Middle East.

Religion. Traditional systems of reli-
gious belief and moral or ethical beliefs
as to what is right and wrong that are
sincerely held with the strength of tra-
ditional religious views. The phrase
‘“‘religious practice” as used in this
part includes both religious observ-
ances and practices. DoD Components
are expected to accommodate an em-
ployee’s religious practices unless
doing so causes undue hardship on the
conduct of the Component’s business.

Sexual Harassment. A form of sex dis-
crimination that involves unwelcomed
sexual advances, requests for sexual fa-
vors, and other verbal or physical con-
duct of a sexual nature when:

(a) Submission to or rejection of such
conduct is made either explicitly or
implicitly a term or condition of a per-
son’s job, pay, or career; or

(b) Submission to or rejection of such
conduct by a person is used as a basis
for career or employment decisions af-
fecting that person, or

(c) Such conduct interferes with an
individual’s performance or creates an
intimidating, hostile, or offensive envi-
ronment.

Any person in a supervisory or com-
mand position who uses or condones
implicit or explicit sexual behavior to
control, influence, or affect the career,
pay, or job of a military member of ci-
vilian employee is engaging in sexual
harassment. Similarly, any military
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§191.4
member of civilian employee who
makes deliberate or repeated
unwelcomed verbal comments, ges-

tures, or physical contact of a sexual
nature is also engaging in sexual har-
assment.

Special Emphasis Program (SEPs). Pro-
grams established as integral parts of
the overall EEO program to enhance
the employment, training, and ad-
vancement of a particular minority
group, women, or people with disabil-
ities.

Standard-setting agencies. Non-DoD
Federal Agencies authorized to estab-
lish Federal Government-wide EEO
policy or program requirements. The
term includes the EEOC; OPM: Dol,
Office of Federal Contract Compliance
Programs (OFCCP); and OMB.

[63 FR 30990, Aug. 17, 1988, as amended at 54
FR 15752, Apr. 19, 1989; 57 FR 35755, Aug. 11,
1992]

§1914 Policy.

It is DoD Policy to:

(a) Recognize equal opportunity pro-
grams, including affirmative action
programs, as essential elements of
readiness that are vital to the accom-
plishment of the DoD national security
mission. Equal employment oppor-
tunity is the objective of affirmative
action programs.

(b) Develop and implement affirma-
tive action programs to achieve the ob-
jective of a civilian work force in
which the representation of minorities,
women, and people with disabilities at
all grade levels, in every occupational
series, and in every major organization
element is commensurate with the rep-
resentation specified in EEOC and OPM
guidance. Such programs, which shall
be designed to identify, recruit, and se-
lect qualified personnel, shall be co-
ordinated with the cognizant legal of-
fices.

(c) Ensure that Civilian EEO Pro-
gram activities for minorities, women,
and people with disabilities are inte-
grated fully into the civilian personnel
management system.

(d) Assess progress in DoD Compo-
nent programs in accordance with the
affirmative action goals of the Depart-
ment of Defense.
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(e) Prohibit discrimination based on
race, color, religion, sex, national ori-
gin, mental or physical disability, or
age.

(f) Eliminate barriers and practices
that impede equal employment oppor-
tunity for all employees and applicants
for employment, including sexual har-
assment in the work force and at work
sites and architectural, transportation,
and other barriers affecting people
with disabilities.

[63 FR 30990, Aug. 17, 1988, as amended at 54
FR 15752, Apr. 19, 1989; 57 FR 35756, Aug. 11,
1992]

§191.5 Responsibilities.

(a) The Assistant Secretary of Defense
(Force  Management and  Personnel
(ASD(FM&P)), or designee, shall:

(1) Represent the Secretary of De-
fense in all matters related to the DoD
Civilian EEO Program, consistent with
DoD Directive 5124.23

(2) Establish and chair the DEOC.

(3) Establish a Civilian EEO Review
Board.

(4) Develop policy and provide pro-
gram oversight for the Civilian EEO
Program.

(6) Ensure full implementation of
this part, monitor progress of affirma-
tive action program elements, and ad-
vise the Secretary of Defense on mat-
ters relating to the Civilian EEO Pro-
gram.

(6) Ensure that realistic goals that
provide for significant continuing in-
creases in the percentages of minori-
ties, women, and people with disabil-
ities in entry, middle, and higher grade
positions in all organizations and occu-
pations are set and accomplished until
the overall DoD objective is met and
sustained.

(7) Prepare a new DoD Human Goals
Charter each time a new Secretary of
Defense is appointed.

(8) Ensure fair, impartial, and timely
investigation and resolution of com-
plaints of discrimination in employ-
ment, including complaints of sexual
harassment.

(9) Establish DoD SEPs for the FWP,
HEP, HIP, AEP, AIEP, and BEP.

3See footnote 1 to §191.2(c).
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(10) Establish DoD Special Emphasis
Program Boards to assist with imple-
mentation of SEPs under this part.

(11) Establish DoD Civilian EEO
Award Programs to provide for the an-
nual issuance of Secretary of Defense
Certificates of Merit to DoD Compo-
nents and individuals for outstanding
achievement in the major areas cov-
ered by this part, and to review all
awards and management training pro-
grams within the Department of De-
fense to ensure that minorities,
women, and people with disabilities re-
ceive full and fair consideration con-
sistent with their qualifications and
the applicable program criteria.

(12) Issue implementing instructions
and other documents, as required, to
achieve the goals of the DoD Civilian
EEO Program and to provide policy di-
rection and overall guidance to the
DoD Components.

(13) Represent the Department of De-
fense on programmatic EEO matters
with EEOC, OPM, the Department of
Justice, other Federal Agencies, and
Congress.

(14) Represent the Department of De-
fense on the Interagency Committee on
Handicapped Employees under E.O.
11830, as amended, and the Council on
Accessible Technology under General
Services Administration Order ADM
5420.71A.

(15) Represent the Department of De-
fense at meetings and conferences of
non-Federal organizations concerned
with EEO programs, and coordinate
DoD support of such organizations’ ac-
tivities with the Assistant Secretary of
Defense (Public Affairs) and with DoD
General Counsel in accordance with
DoD Directive 5410.184, DoD Instruc-
tion 5410.195, DoD Directive 5500.26, and
DoD Directive 5500.77.

(16) Serve as the DoD liaison with the
Office of Federal Contract Compliance
Programs (OFCCP), Department of
Labor (DoL), for the purpose of pro-
viding contract information, for-
warding complaints of discrimination
filed against DoD contractors, and im-
plementing administrative sanctions
imposed against DoD contractors for

4See footnote 1 to §191.2(c).

5See footnote 1 to §191.2(c).
6See footnote 1 to §191.2(c).
7See footnote 1 to §191.2(c).
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violations of E.O. 11141; E.O. 11246; as
amended by E.O. 11375, E.O. 12088; and
DoL implementing regulations.

(17) Ensure that the DoD FAR Sup-
plement contains appropriate contract
provisions for EEO for Government
contractors and subcontractors under
Executive Orders 11141, 11246 Part II,
11375, and 12086; Section 402 of the Viet-
nam Era Veterans’ Readjustment As-
sistance Act of 1974, as amended; Sec-
tion 503 of the Rehabilitation Act of
1973, as amended; and DoL imple-
menting regulations.

(b) The Heads of DoD Components, or
their designees, shall:

(1) Ensure that all EEO policies are
disseminated widely and that they are
understood and implemented at all lev-
els within their Components.

(2) Ensure that their Components
comply with EEOC and OPM guidance
and this part and that minorities,
women, and people with disabilities re-
ceive full and fair consideration for ci-
vilian employment in all grade levels,
occupations, and major organizations,
with special emphasis on mid-level and
higher grades and executive-level jobs,
including the Senior Executive Service
(SES) and SES candidate pools.

(3) Treat equal opportunity and af-
firmative action programs as essential
elements of readiness that are vital to
accomplishment of the national secu-
rity mission.

(4) Designate a Director of Civilian
Equal Opportunity and allocate suffi-
cient staff and other resources to en-
sure a viable EEO program under this
Directive. This includes assignment of
staff to be responsible for EEO and af-
firmative action programs generally
and SEP Managers for the SEPs estab-
lished under this part at the Compo-
nent level.

(5) Establish DoD SEPs, for the FWP,
HEP, PPD, AEP, AIEP, and BEP at
Headquarters level and at all field ac-
tivities levels unless exemptions are
granted to field activities. Authority
to grant exceptions to field activities
of DoD Components is delegated to the
Component Heads who, in turn, may
redelegate this authority.

(6) Require that EEO be included in
critical elements in the performance
appraisals of all supervisors, managers,
and other Component personnel, mili-
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tary and civilian, with EEO respon-
sibilities.

(7) Ensure fair, impartial, and timely
investigation and resolution of com-
plaints of discrimination in employ-
ment, including complaints of sexual
harassment.

(8) Set realistic Component goals and
motivate subordinate managers and su-
pervisors to set and meet their own
goals until overall DoD and Component
goals are met and sustained.

(9) Evaluate employment policies,
practices, and patterns within their re-
spective Components and identify and
correct and institutional barriers that
restrict opportunities for recruitment,
employment, advancement, awards, or
training for minorities, women, and
people with disabilities and ensure that
EEO officers and civilian personnel of-
ficers provide leadership in eliminating
these barriers.

(10) Ensure that installations and ac-
tivities establish focused external re-
cruitment programs to produce em-
ployment applications from minorities,
women, and people with disabilities
who are qualified to compete effec-
tively with internal DoD candidates for
employment at all levels and in all oc-
cupations.

(11) Establish a continuing EEO edu-
cational program (including training in
the prevention of sexual harassment)
for civilian and military personnel who
supervise civilian employees.

(12) Establish EEO Awards Programs
to recognize individuals and organiza-
tional units for outstanding achieve-
ment in one or all of the major EEO
areas covered by this part.

(13) Review all award and manage-
ment training programs to ensure that
minorities, women, and people with
disabilities are considered, consistent
with their qualifications and program
criteria.

(14) At military installations having
a civilian work force and military
units, ensure that the Civilian EEO
Program is managed by and conducted
for civilian personnel only and that the
Military Equal Opportunity Program is
managed by and conducted for military
personnel only. Any exceptions to this
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policy must be authorized by the Com-
ponent head.

[63 FR 30990, Aug. 17, 1988, as amended at 56
FR 10170, Mar. 11, 1991; 57 FR 35756, Aug. 11,
1992]

§191.6 Procedures.

(a) Officials designated in this Direc-
tive shall allocate resources necessary
to develop methods and procedures to
ensure that all elements of this part
are fully implemented and are in com-
pliance with the spirit and intent of
the DoD Human Goals Charter, laws,
executive orders, regulatory require-
ments, and other Directive and In-
structions governing the Civilian EEO
Program within the Department of De-
fense.

(b) Heads of DoD Components, in ac-
cordance with EEOC and OPM guidance
and subject to oversight by and supple-
mental guidance from the ASD(FM&P),
or designee shall:

(1) Develop procedures for and imple-
ment an affirmative action program
for minorities and women, consistent
with section 717 of the Civil Rights Act
of 1964, as amended; E.O. 11478; guid-
ance from EEOC; and guidance from
OPM.

(2) Develop procedures for and imple-
ment an affirmative action program
for people with disabilities consistent
with section 501 of Rehabilitation Act
of 1973, as amended, and guidance from
EEOC.

(3) Develop procedures for and imple-
ment an affirmative action program
for disabled veterans, consistent with
DoD Directive 1341.6.8 This program
shall be consistent with the program
established in paragraph (b)(2) of this
section and coordinated with the Com-
ponent’s PPD manager.

(4) Develop procedures for and imple-
ment systems for investigation and
resolution of complaints of employ-
ment discrimination under section 717
of the Civil Rights Act of 1964, as
amended; sections 501, 503, and 504 of
the Rehabilitation Act of 1973, as
amended and DoD Directive 1020.1; sec-
tion 402 of the Vietnam Era Veterans’
Readjustment Assistance Act of 1974,
as amended; the Age Discrimination in
Employment Act of 1967, as amended;

8See footnote 1 to §191.2(c).
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guidance from EEOC; and applicable
case law.

(5) Develop procedures for and imple-
ment a Federal Equal Opportunity Re-
cruitment Program for minorities and
women and a comparable special re-
cruitment program for people with dis-
abilities in accordance with the Civil
Service Reform Act of 1978; EEOC in-
struction concerning affirmative ac-
tion programs for people with disabil-
ities; guidance from OPM; external re-
cruitment programs to obtain employ-
ment applications from minorities,
women, and people with disabilities
who are competitive with internal DoD
candidates for employment at all lev-
els.

(6) Develop procedures for and imple-
ment all SEPs established under this
part at the Component level. These
SEPs shall be integral parts of the Ci-
vilian EEO Program and shall be con-
ducted in accordance with the provi-
sions of this part and applicable EEOC
and OPM guidance.

(7) Develop procedures for and imple-
ment a program to eliminate sexual
harassment in Component work places,
consistent with DoD Policy on Sexual
Harassment memorandums, and to en-
sure compliance with the Equal Pay
Act.

(8) Develop procedures for and imple-
ment a program of employment pref-
erence for spouses of military per-
sonnel, in accordance with DoD In-
struction 1404.12.°

(9) Develop procedures for and imple-
ment a selective placement program
for people with disabilities in accord-
ance with guidance from OPM. This
program shall be consistent with the
program established in paragraph (b)(2)
of this section, and coordinated with
the Component’s PPD manager.

(10) Develop procedures for and im-
plement staffing initiatives, training
and development programs, and upward
mobility programs designed to increase
the representation of qualified minori-
ties, women, and people with disabil-
ities on certificates of eligibility and
accompanying lists of individuals eligi-
ble for special appointments that are
provided to selecting officials at all
levels within the Component. These

9See footnote 1 to §191.2(c).
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programs should include SES candidate
programs and shall be targeted in ca-
reer field in which there is underrep-
resentation and a likelihood of vacan-
cies (e.g., science and engineering posi-
tions).

(11) Develop procedures for and im-
plement a program to evaluate all su-
pervisors and managers with EEO re-
sponsibilities on their contributions to
and support of the Component’s EEO
program. Specifically, Component SES
and General Manager personnel, when
appropriate, shall have their EEO re-
sponsibilities defined as a critical ele-
ment in their performance appraisals
in accordance with the Civil Service
Reform Act of 1978.

(12) Develop procedures for an imple-
ment a program to participate in and
conduct ceremonies, where appro-
priate, at all levels of the Component
to observe nationally proclaimed or
other specially-designated community
activities that particularly affect mi-
norities, women, and people with dis-
abilities and that support the Civilian
EEO Program. Military and civilian
personnel should both participate
whenever possible. Example of special
observances include Dr. Martin Luther
King Jr.’s Birthday, Black History
Month, National Women’s History
Week, Women’s Equality Day, Hispanic
Heritage Week, National Disability
Employment Awareness Month, and
the Decade of Disabled Persons.

(13) Develop procedures for and im-
plement a program to revise documents
and change practices and policies that
discriminate against civilian personnel
on the basis of race, color, sex, reli-
gion, national origin, mental or phys-
ical disability, or age.

(14) Develop procedures for and im-
plement and affirmative action pro-
gram for the continued Federal em-
ployment of minorities, women, and
people with disabilities who have lost
their jobs in DoD Components because
of contracting decisions made under
OMB Circular No. A-76. (Under OMB
Circular Federal employees have, in
general, the right of first refusal of em-
ployment under these contracts.)

(15) Develop procedures for and im-
plement a program for computer sup-
port of employees with disabilities con-
sistent with DoD participation in ac-
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tivities of the Council on Accessible
Technology in accordance with General
Services Administration Order ADM
5420.71A.

[63 FR 30990, Aug. 17, 1988, as amended at 54
FR 15752, Apr. 19, 1989; 57 FR 35756, Aug. 11,
1992]

§191.7 Civilian EEO program staff.

(a) EEO Managers, including SEP
Managers and other staff who are re-
sponsible for EEO and affirmative ac-
tion programs, shall function at a level
that is sufficiently responsible with the
assigned organization to enable them
to communicate effectively the goals
and objectives of the program and to
enable them to obtain the under-
standing, support, and commitment of
managers and other officials at all lev-
els within the organization.

(b) It shall be the responsibility of
EEO Managers, SEP Managers, and
other program staff to develop, coordi-
nate, implement, and recommend to
managers, other officials, and covered
groups the policy, guidance, informa-
tion, and activities necessary to attain
the goals of the SEPs and the overall
DoD Civilian EEO Program.

§191.8 Defense equal opportunity
council and EEO boards.

(a) The DEOC shall be chaired by the
ASD (FM&P) and shall coordinate pol-
icy for and review civilian and military
equal opportunity programs, monitor
progress of program elements, and ad-
vise the secretary of Defense on perti-
nent matters. One of the mandates of
the DEOC shall be to pursue an aggres-
sive course of action to increase the
numbers of minorities, women, and
people with disabilities in management
and executive positions at grades 13
and above, including the SES and, at
the request of the Secretary of Defense,
Schedule C, and other noncareer execu-
tive positions in the SES and on the
Executive Schedule. Members of the
DEOC shall include the assistant Sec-
retary of Defense (Reserve Affairs), Di-
rector of Administration and Manage-
ment, and the Assistant Secretaries
with responsibility for personnel policy
and reserve affairs in the Military De-
partments.

(b) The Civilian EEO Review Board
shall be chaired by the ASD(FM&P), or
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designee. The Board shall support the
DEOC and shall be made up of des-
ignated EEO and personnel representa-
tives from the DoD Components and
such other individuals as may be nec-
essary to carry out the work of the
DEOC and implement this part. The
Board shall work with career manage-
ment officials, other key management
officials, and union representatives in
developing policies, programs, and ob-
jectives.

(c) The DoD SEP Boards shall be
chaired by the DoD SEP Managers.
These Boards shall be comprised of des-
ignated SEP Managers from the DoD
Components and such other individuals
as may be necessary to advise and as-
sist in EEO activities and policy devel-
opment in the Department of Defense.
The Boards shall work with career
management officials, other key man-
agement officials, and union represent-
atives in developing policies, programs,
and objectives.

(d) The DEOC, Civilian EEO Review
Board, and each SEP Board established
at the DoD level shall have a Charter
that describes its organization, man-
agement, functions, and operating pro-
cedures, consistent with DoD Directive
5105.18. 10

(e) Civilian EEO Review Boards and
SEP Boards may be established at
Component, command, and installation
levels as well as the DoD level to assist
in program activities.

(f) Members of covered groups should
be represented on Civilian EEO Review
Boards, SEP Boards, and subcommit-
tees at all levels; and consideration
should be given to participation by
military personnel and by Federal em-
ployees who are union representatives.

[63 FR 30990, Aug. 17, 1988, as amended at 54
FR 15752, Apr. 19, 1989; 57 FR 35756, Aug. 11,
1992]

§191.9 Information requirements.

(a) The ASD(FM&P) shall:

(1) Submit an annual report to the
Secretary of Defense on the status of
the DoD EEO program. This report
shall be developed from existing docu-
ments, such as affirmative action plan
accomplishment reports, civil rights
budget reports, semiannual discrimina-

10 See footnote 1 to §191.2(c).
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tion complaint reports, and Federal
Equal Opportunity Recruitment Pro-
gram reports, plus statistical data ob-
tained from the Defense Manpower
Data Center and reports of visits to
DoD installations.

(2) Submit consolidated DoD annual
reports on discrimination complaints
to the EEOC in accordance with EEOC
guidance. This reporting requirement
is assigned Interagency Report Control
Number 0283-EEO-NA.

(b) Heads of DoD Components shall:

(1) Submit annual reports on dis-
crimination complaints to the
ASD(FM&P), or designee, in accord-
ance with guidance from the EEOC.
This reporting requirement is assigned
Interagency Report Control Number
0288-EEO-NA.

(2) Submit copies of affirmative ac-
tion program plan, affirmative action
program plan updates, and affirmative
action plan accomplishment reports for
minorities, women, and people with
disabilities to the ASD(FM&P), or des-
ignee, in addition to copies of annual
reports for the Federal Equal Oppor-
tunity Recruitment Program.

(3) Ensure that designated officials
submit information for an annual re-
port on computer support of employees
with disabilities and for reports on in-
dividual computer accommodations for
employees with disabilities. These re-
porting requirements are assigned RCS
DD-FM&P (A) 1731 and RCS DD-FM&P
(AR) 1732.

[63 FR 30990, Aug. 17, 1988, as amended at 54
FR 15752, Apr. 19, 1989; 57 FR 35756, Aug. 11,
1992]

§191.10 Effective date.
This part is effective May 21, 1987.

PART 192—EQUAL OPPORTUNITY IN
OFF-BASE HOUSING

Sec.
192.1
192.2
192.3
192.4

Purpose.

Applicability.

Definitions.

Policy.

192.5 Responsibilities.

192.6 Procedures.

APPENDIX A TO PART 192—CHECKLIST
COMMANDERS

APPENDIX B TO PART 192—PROCEDURES AND
REPORTS

FOR
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AUTHORITY: 42 U.S.C. 3601 et seq.

SOURCE: 55 FR 6248, Feb. 22, 1990, unless
otherwise noted. Redesignated at 56 FR 32964,
July 18, 1991.

§192.1 Purpose.

This part:

(a) Revises 32 CFR part 192.

(b) Revises the references, policies,
and procedures covering off-base hous-
ing and fair housing enforcement.

(c) Outlines discrimination com-
plaint inquiries or investigative proce-
dures and hearing requirements.

(d) Deletes the requirement for each
Military Department to submit a semi-
annual housing discrimination report
to the Assistant Secretary of Defense
(Force Management and Personnel)
(ASD(FM&P)).

(e) Requires each Military Service to
report to the ASD(FM&P) any housing
discrimination cases and their results
in their Annual Military Equal Oppor-
tunity Assessment Report to the
ASD(FM&P).

(f) Requires each Military Depart-
ment to maintain all completed or re-
solved housing discrimination cases.

(g) Emphasizes liaison with other
Government (local, State, or Federal)
agencies.

[65 FR 6248, Feb. 22, 1990. Redesignated and
amended at 56 FR 32964, July 18, 1991]

§192.2 Applicability.

This part applies to the Office of the
Secretary of Defense (OSD), the Mili-
tary Departments, the Joint Chiefs of
Staff (JCS), the Joint Staff, the Uni-
fied and Specified Commands, the In-
spector General of the Department of
Defense (IG, DoD), the Uniformed Serv-
ices University of the Health Sciences
(USUHS), the Defense Agencies, and
DoD Field Activities (hereafter re-
ferred to collectively as ‘“DoD Compo-
nents’’). The term ‘‘Military Services,”
as used herein, refers to the Army,
Navy, Air Force, and Marine Corps.
DoD civilian employees (as defined in
§192.3) will be offered the same services
that members of the Armed Forces re-
ceive.

[66 FR 6248, Feb. 22, 1990. Redesignated and
amended at 56 FR 32964, July 18, 1991]
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§192.3 Definitions.

Agent. Real estate agency, manager,
landlord, or owner of a housing facility
doing business with DoD personnel or a
housing referral service (HRS).

Area outside the United States. Foreign
countries where DoD personnel reside.

Commander. The military or civilian
head of any installation, organization,
or agency of the Department of Defense
who is assigned responsibility for the
off-base housing program.

Commuting area. That area which is
within a 1 hour commute by a pri-
vately-owned vehicle during rush hour
and no farther than 30 miles from the
installation, or within other limits to
satisfy mission requirements.

Complainant. A member of the Armed
Forces (or authorized dependent des-
ignated by the member) or a civilian
employee of the Department of Defense
(or authorized dependent designated by
the civilian employee) who submits a
complaint of discrimination under this
part.

Discrimination. An act, policy, or pro-
cedure that arbitrarily denies equal
treatment in housing because of race,
color, religion, sex, national origin,
age, handicap, or familial status to an
individual or group of individuals.

DoD personnel. (1) Members of the
Armed Forces (and their dependents)
authorized to live off-base.

(2) DoD civilian employees (and their
dependents) who are transferred from
one place of residence to another be-
cause of job requirements or recruited
for job opportunities away from their
current place of residence in the United
States, and all DoD U.S. citizen appro-
priated fund and nonappropriated fund
civilian employees and their depend-
ents outside the United States.

Familial Status. One or more individ-
uals (who have not attained the age of
18 years) being domiciled with a parent
or another person having legal custody
of such an individual or individuals; or
the designee of such parent or other
person having such custody, with the
written permission of such parent or
other person.

Listed facility. A suitable housing fa-
cility (not on restrictive sanction) list-
ed with the HRS as available for occu-
pancy by DoD personnel.
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Minorities. All persons classified as
black (not of Hispanic origin), His-

panic, Asian or Pacific Islander, or
American Indian or Alaskan native.
Relief for the complainant. Action

taken by a commander for the benefit
of a complainant.

Restrictive sanctions. Actions taken by
a commander to prevent military per-
sonnel from moving to, or entering
into a rental, lease, or purchase ar-
rangement with, a housing facility,
when its agent has been found to have
discriminated against DoD personnel.
Restrictive sanctions are effective
against the agent and the facility.

Survey. The procedure by which the
HRS identifies housing resources to as-
certain the availability of housing fa-
cilities for occupancy by DoD per-
sonnel.

Verifiers. Volunteers used by the com-
mander during the course of a housing
discrimination investigation to deter-
mine if, in fact, housing discrimination
is being practiced by an agent, as al-
leged. Verifiers are not required to be
prospective tenants.

§1924 Policy.

It is DoD policy that under DoD Di-
rective 1350.21 the Department of De-
fense is fully committed to the goal of
obtaining equal treatment for all DoD
personnel. Specific guidance on off-
base housing and fair housing enforce-
ment is as follows:

(a) National Housing Policy. Federal
law prohibits discrimination in housing
in the United States against any per-
son because of race, color, religion, sex,
age, national origin, handicap, or fa-
milial status.

(1) Title VIII of P.L. 90-284 contains
the following:

(i) The fair housing provisions.

(ii) Outlines the responsibilities of
the Secretary of Housing and Urban
Development (HUD) with regard to
Public Law 90-284.

(iii) Requires all Executive Depart-
ments and Agencies to administer
housing and urban development pro-
grams and activities under their juris-

1Copies of all DoD issuances listed in this
part may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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diction in a manner that shall reflect
“affirmatively’” the furthering of title
VIII.

(2) Title IX of Public Law 90-284
makes it a crime to intimidate will-
fully or interfere with any person by
force or threat because of that person’s
activities in support of fair housing.

(3) Title 42 U.S.C. 1982 prohibits dis-
crimination in housing in the United
States. This statute protects DoD per-
sonnel.

(4) Public Law 100-430 amends title
VIII of Public Law 90-284 by revising
the procedures for the enforcement of
fair housing requirements and adding
protected classes of individuals.

(6) Title VIII of Public Law 90-284, as
amended by Public Law 100-430, does
not limit the applicability of any rea-
sonable local, State, or Federal restric-
tions regarding the maximum number
of occupants permitted to occupy a
dwelling. Additionally, provisions of
such title VIII regarding familial sta-
tus do not apply with respect to hous-
ing intended for, and solely occupied
by, persons 62 years of age or older or
intended and operated for occupancy,
but at least one person 55 years of age
or older. For guidance regarding hous-
ing occupied by those 55 years of age or
older, use the statutory provision at
section 805 b(2)(c), 102 Stat. 1623, of
Public Law 100-430.

(b) DoD Fair Housing Policy. The De-
partment of Defense intends that Fed-
eral fair housing law shall be supported
and that DoD personnel shall have
equal opportunity for available housing
regardless of race, color, religion, sex,
age, national origin, handicap, or fa-
milial status.

(1) That policy includes the objective
of eliminating discrimination against
DoD personnel in off-base housing.
That objective is not achieved simply
by finding a place to live in a par-
ticular part of town or in a particular
facility for a specific person.

(2) The intent is achieved when a per-
son meeting the ordinary standards of
character and financial responsibility
is able to obtain off-base housing
equally as any other person anywhere
in the area surrounding a military in-
stallation, without suffering discrimi-
nation based on race, color, religion,



Office of the Secretary of Defense

sex, age, national origin, handicap or
familial status.

(i) The accomplishment of this objec-
tive shall not be hampered by requiring
the submission of a formal complaint
of discrimination. A suspected dis-
criminatory act, with or without the
filing of a formal complaint, is a valid
basis for investigation and, if discrimi-
nation is substantiated, imposition of
restrictive sanctions.

(ii) On substantiation that an agent
practiced discrimination, restrictive
sanctions shall be imposed for a min-
imum of 180 days.

(iii) The fact that Public Law 90-284,
42 U.S.C. 1982, and Public Law 100-430
may or may not provide a remedy in a
given case of discrimination affecting
DoD personnel does not relieve a com-
mander of the responsibility to ensure
equal treatment and equal opportunity
for such personnel or to impose restric-
tive sanctions against the agent and/or
facility, when appropriate.

(iv) Military installations shall de-
velop information programs to apprise
Service members of the DoD policy and
program for equal opportunity in off-
base housing. Commanders should use
local community resources, such as
civil rights organizations, religious and
service groups, and local information
media, in support of their programs.

[656 FR 6248, Feb. 22, 1990. Redesignated and
amended at 56 FR 32964, July 18, 1991]

§192.5 Responsibilities.

The Secretaries of the Military Depart-
ments shall:

(a) Ensure nondiscrimination in re-
ferring DoD personnel to off-base hous-
ing facilities.

(b) Continue efforts (as described in
DoD 4165.63-M2 to identify and solicit
nondiscriminatory assurances for hous-
ing facilities within the commuting
area, which are considered to be suit-
able for occupancy by Service mem-
bers.

(c) Ensure that an office and staff re-
quired by DoD 4165.63-M are available
in conjunction with the cognizant staff
judge advocate or other legal authority
to advise Service members on the fol-
lowing:

(1) The procedures in this part.

2See footnote 1 to §192.4.
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(2) The application of Public Law 90—
284, 42 U.S.C. 1982, and Public Law 100-
430 in specific situations.

(3) The rights of individuals to pursue
remedies through civilian channels,
without recourse and in addition to the
procedures prescribed in this part, in-
cluding the right to:

(i) Make a complaint directly to the
Department of HUD and/or to the De-
partment of Justice (DoJ) in the
United States.

(ii) Bring a private civil action in any
court of competent jurisdiction.

(d) Periodically review off-base hous-
ing procedures and policies to ensure
effectiveness and compliance with this
part. (Appendix A to this part is a
checklist to help commanders with this
review.)

(e) Cooperate with other Government
Agencies investigating housing dis-
crimination complaints filed by Serv-
ice members.

(f) Ensure that each Military Service
reports any housing discrimination
cases and their results in the Annual
Military Equal Opportunity Assess-
ment Report required by DoD Instruc-
tion 1350.3.

[66 FR 6248, Feb. 22, 1990. Redesignated and
amended at 56 FR 32964, July 18, 1991]

§192.6 Procedures.

(a) Appendix B to this part contains
the detailed procedures for assisting
Service members, investigating hous-
ing complaints, and reporting require-
ments for housing discrimination com-
plaints.

(b) The complaint and investigative
report required in section B., appendix
B to this part is exempt from formal
approval and licensing under DoD
7750.5-M.3

[656 FR 6248, Feb. 22, 1990. Redesignated and
amended at 56 FR 32965, July 18, 1991]

APPENDIX A TO PART 192—CHECKLIST
FOR COMMANDERS

A. Are all assigned personnel informed of
the Equal Opportunity in Off-Base Housing
Program requirements before obtaining
housing off base?

B. Is there an effective information pro-
gram ensuring equal opportunity in off-base
housing information program?

3See footnote 1 to §192.4.
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C. Are community resources being used to
support the equal opportunity in off-base
housing information program?

D. Are housing discrimination complaints
being processed within the required time?

E. Are complainants being informed in
writing of the results of housing discrimina-
tion inquiry and/or investigating actions?

F. Are housing surveys being conducted pe-
riodically to obtain new listings?

G. Are restrictive sanctions being imposed
immediately for a minimum of 180 days on
agents found to be practicing discrimina-
tion?

H. Are the services of command represent-
atives provided to assist applicants in their
search for housing?

I. Are HHS personnel and equal oppor-
tunity personnel aware of and sensitive to
housing problems encountered by DoD per-
sonnel?

J. Are equal opportunity in off-base hous-
ing reports being submitted accurately and
on time?

APPENDIX B TO PART 192—PROCEDURES
AND REPORTS

A. Off-Base Housing Procedures

DoD personnel seeking off-base housing
shall be processed as follows:

1. Seen by an HRS when available (optional
for DoD civilian personnel).

2. Provided assistance in seeking tem-
porary and permanent off-base housing, as
follows:

a. Counseling on the equal opportunity in
off-base housing program with particular
emphasis placed on reporting any indication
of discrimination against DoD personnel in
their search for housing.

b. Counseling and personal assistance shall
include the following services:

(1) Offering to check by telephone the
availability of selected listings. A record
shall be made and retained for future ref-
erence of the date, time, and nature of any
conversation confirming the availability of a
facility. The race, color, religion, sex, na-
tional origin, handicap, or familial status of
the applicant shall not be divulged. Caution
must be exercised to ensure that a pattern of
‘‘confirmation only for minorities’” does not
develop.

(2) Offering the services of a command rep-
resentative (such as a unit sponsor or other
designated person, when available) to accom-
pany and assist the applicant in the search
for housing.

(3) Explaining various discriminatory
methods that may be employed by agents.
For instance, an agent may arbitrarily
refuse to accept or consider the applicant as
a tenant, falsely indicate the unit sought has
been rented to another applicant, or refuse
to make the unit available under the same

20

32 CFR Ch. | (7-1-22 Edition)

terms and conditions as are ordinarily ap-
plied to applicants for the facilities. In such
instances the following shall apply:

(a) The agent shall be queried on the rea-
sons why the unit is not available. After all
reasonable steps have been taken to ascer-
tain whether any valid nondiscriminatory
reason can be shown for the agent’s rejection
of the applicant, and if there appears to be
no such reason, a reasonable effort shall be
made to persuade the agent to make the unit
available to the applicant.

(b) The incident shall be reported imme-
diately by the command representative and
the applicant to the HRS for appropriate
command action.

B. Complaint Procedures—United States

Commanders shall ensure that all DoD per-
sonnel are informed of the scope and provi-
sions of the DoD Equal Opportunity in Off-
Base Housing Program and advised to report
immediately to the HRS (when available)
any form of discrimination encountered
when seeking housing within a Civilian Com-
munity. Incidents should be reported to base
agencies or command representatives when
an HRS is not available (i.e., equal oppor-
tunity officer, unit commander, supervisor).
A verbal or written statement of discrimina-
tory policy by an agent is considered to be
an act or incident of discrimination, and the
investigative procedures outlined in this ap-
pendix shall be followed.

1. Inquiry into Complaint. Complaints of off-
base housing discrimination must receive
prompt attention. An inquiry into the com-
plaint shall begin within 3 working days
after receipt of the complaint. The inquiry
may be informal, but must be detailed suffi-
ciently to determine if discrimination oc-
curred. Upon receipt of a discrimination
complaint, the HRS (if there is no HRS, a
command designated representative) shall
take the following action:

a. Immediately notify the commander.

b. Promptly interview the complainant to
determine the details and circumstances of
the alleged discriminatory act.

c. Immediately telephone or visit the facil-
ity and/or agent concerned, if the complaint
is received shortly after the time of the al-
leged act and it concerns the change in avail-
ability of a vacancy (i.e., ‘‘just rented,” etc.).
Attempt to determine if a vacancy exists
without making reference to the complaint
received. Request the commander to author-
ize the use of verifiers, as necessary. (See
this appendix, subsection B.2.)

d. Advise the complainant of the provisions
and procedures in this Instruction and of the
right to pursue further actions through HUD,
DodJ, and local or State agencies. Coordinate
efforts with the Office of Judge Advocate or
other cognizant legal counsel to determine
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to what extent legal assistance can be pro-
vided to the complainant. Assist the com-
plainant in completing seven signed, dated,
and notarized copies of HUD Form 903,
‘““‘Housing Discrimination Complaint.”” The
fact that a complainant might report an act
of alleged discriminatory treatment, but de-
clines completing a HUD Form 903, does not
relieve the command of responsibility for
making further inquiry and taking such sub-
sequent actions, as may be appropriate.

e. Document the complainant’s action for
future reference and inform the commander
of the results of the HRS preliminary in-
quiry and actions taken. The commander
shall take action to assist the complainant
in obtaining suitable housing. If, due to pre-
vious discriminatory practices in the com-
munity, suitable housing cannot be obtained
by the complainant in a reasonable amount
of time, the complainant and the commander
may use this fact to justify a request for pri-
ority in obtaining military housing or for
humanitarian reassignment. Reassignment
action is a last resort and must be justified
fully through command personnel channels.

2. Use of Verifiers. Verifiers are authorized
to determine if a vacancy exists and whether
or not rental or such practices are discrimi-
natory. Verifiers shall not be used only for
determining sincerity or normal practices of
an agent about whom the HRS has not re-
ceived a housing discrimination complaint.

a. When selecting and using verifiers, the
following applies:

(1) Verification of the vacancy shall be
made expediently after alleged act of dis-
crimination.

(2) Verifiers may be volunteers. (The equal
opportunity office is a possible source for
identifying individuals to be wused as
verifiers.)

(3) The purpose of verification is to isolate
the attribute of race, color, religion, sex, na-
tional origin, age, handicap, or familial sta-
tus that is the suspected basis for the alleged
discrimination against the complainant. Ex-
cept for those attributes that are considered
to be the source of the discrimination com-
plaint, the verifier should possess attributes
that are similar to the complainant. If two
verifiers are used, one may possess similar
attributes to the complainant. Ideally, two
verifiers should be used.

b. Instructions provided to the verifiers by
HRS personnel should include the following:

(1) Explanation of the equal opportunity in
off-base housing and off-base housing refer-
ral programs.

(2) Verifiers are to obtain information only
on agent and/or facility operating policies,
practices, and procedures for subsequent de-
termination of complaint validity.

(3) Verifiers are not to make a verbal or
written contract for the housing unit, pay
any money, or say they want the housing
unit.
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(4) Verifiers shall be knowledgeable con-
cerning family composition, pets, and hous-
ing requirements of the complainant; they
shall ask for identical housing requirements.

(5) The following information shall be ob-
tained by the verifier, if possible:

(a) Concerning the Facility. What is avail-
able? Does it meet the requirements of the
complainant? Amount of rent or cost of fa-
cility? Deposit required? Is an application re-
quired? What is the time between filing an
application and permission to move in? Are
there minority families and/or singles in the
facility? Make a note of the presence or ab-
sence of a vacancy sign, and any other infor-
mation deemed appropriate.

(b) Concerning the Prospective Tenants/Pur-
chasers. If possible, ascertain criteria and
qualifications that must be met (credit rat-
ing, salary, marital status, deposit, written
application, etc.) and obtain a complete de-
scription of all procedures for becoming a
tenant/purchaser including all steps from
initial inquiry to moving in. Does the
agent’s subjective impression of the appli-
cant appear to play any part in the decision
to rent the unit?

(6) The verifier’s statement shall be com-
pleted immediately after the verification
visit, if possible. It shall be accurate, objec-
tive, and factual. Include the following in
the statement:

(a) Date, time of visit, persons contacted,
positions of persons contacted. Include any
other pertinent information obtained during
visit; i.e., length of time employed at facil-
ity, in addition to the information in this ap-
pendix, subparagraph B.2.b.(5), above.

(b) When reconstructing a conversation,
write in the first person and try to use direct
quotes. Do not use pronouns such as ‘‘he,”
‘‘she,” or ‘‘they.” Clearly identify who said
what to whom.

(c) Sign and date statement. Give full
name, address, telephone number (duty or
home), race, color, religion, sex, national or-
igin, age, handicap or familial status, as rel-
evant to the complaint.

3. Complaint Process. If the basic facts of
the HRS preliminary inquiry appear to sub-
stantiate the complaint, the commander
shall ensure that the following actions begin
within 3 working days of receipt of the in-
quiry report:

a. Informal Hearing. Give written notice to
the agent explaining the nature of the com-
plaint and the agent’s right to request an in-
formal hearing with the commander. The no-
tification shall state specifically the nature
of the discrimination complaint and the
right of the agent to appear personally at
the hearing, to be represented by an attor-
ney, to present evidence, and to call wit-
nesses. The notification also shall state that
the agent has 5 days after receipt of the writ-
ten notice to request a hearing. If no request
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is received within 5 days, the lack of re-
sponse shall be considered as a waiver of the
right to such hearing. The written notifica-
tion either shall be delivered to the agent
personally by a representative of the com-
mander, or shall be sent to the agent by cer-
tified mail with return receipt requested.

(1) Composition of an Informal Hearing. The
informal hearing shall be conducted by the
commander or designee at a convenient loca-
tion. The agent, agent’s attorney, the com-
plainant, the complainant’s attorney, the
equal opportunity officer, the HRS, the Staff
Judge Advocate or other cognizant legal
counsel, or other designated persons may at-
tend.

(2) Record of Hearing. A summary of the
hearing shall be made a part of the com-
plaint file.

b. Legal Review. A legal review shall be ac-
complished following the inquiry and infor-
mal hearing (if applicable) and before the
commander’s final decision that the inquiry
supports or fails to support the complaint.
The summary and other pertinent docu-
ments shall be reviewed for content and com-
pleteness. A statement that such a review
was conducted and signed by the Staff Judge
Advocate or other cognizant legal counsel
performing the review shall be made a part
of the case file. That statement shall in-
clude:

(1) Any necessary explanatory remarks, in-
cluding comments on the facts and evidence
presented.

(2) Information known about pending com-
plaints brought by other parties on the same
facility and/or agent.

(3) Comments on the civil rights laws rel-
evant to the particular case.

4. Commander’s Decision. The responsibility
for imposition of restrictive sanctions rests
with the commander and cannot be dele-
gated. The commander’s decision shall be
based on a full and impartial review of all
facts and the policies and requirements as
stated in this part. The commander’s options
include the following:

a. If the commander determines that more
information is required, or for any reason
further inquiry is deemed necessary, an offi-
cer shall be appointed from sources other
than the HRS to conduct a formal inquiry or
investigation, as the situation warrants. The
officer, if not an attorney, shall be afforded
the advice and assistance of a Staff Judge
Advocate or other cognizant legal counsel.

b. If, in the commander’s judgment, the in-
quiry or investigation fails to support the
complaint the case shall be considered closed
and the commander shall:

(1) Inform the complainant in writing of all
actions taken and advise the complainant of
rights to pursue further actions to include
the following:

(a) The right to submit a complaint to the
HUD and the DodJ.
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(b) The right to bring a private civil action
in a State or Federal court of competent ju-
risdiction.

(c) The availability of legal assistance
from their local Staff Judge Advocate or
other cognizant legal counsel in pursuing
civil redress.

(2) Summarize in the report file the prac-
tices giving rise to the complaint, the ac-
tions and results of the inquiry or investiga-
tion, and if discriminatory practices were
found, written assurances from the agent on
future facility and/or agent practices. The
following statement, completed by the com-
plainant, shall be included, as part of the
case file: “I am (am not) satisfied with the
efforts taken by the commander on my be-
half to achieve satisfactory resolution of my
off-base housing discrimination complaint.”
If the complainant indicates a lack of satis-
faction, the reasons must be included in the
case file.

(3) Inform the agent of the results of the
inquiry by command correspondence if an in-
formal hearing was held. Such correspond-
ence should reiterate DoD policy and re-
quirements for equal opportunity in off-base
housing.

(4) Forward unsubstantiated complaint re-
ports and HUD Form 903 to the HUD and the
DoJ if requested by the complainant.

(5) Retain a copy of the report file for 2
years for future reference.

c. If the inquiry or investigation supports
the complainant’s charge of discrimination
and the discriminatory act is determined by
the commander to conflict with DoD policy,
the commander shall:

(1) Impose restrictive sanctions against the
agent and/or facility for a minimum of 180
days. Sanctions shall remain in effect until
the requirements in this appendix, subpara-
graphs B.6.a.(1) or B.6.a.(2), below, are met.
Restrictive sanctions shall be imposed when
a suspected discriminatory act, despite the
absence of a formal complaint, is inves-
tigated and found valid. The fact that a vali-
dated discrimination complaint and/or inci-
dent has been or is scheduled to be forwarded
to another Agency (the HUD, the DodJ, etc.)
is not cause for withholding sanction action
pending the outcome of that Agency’s fur-
ther review or investigation. When imposing
a restrictive sanction, the commander shall:

(a) Remove the facility listing(s) from HRO
files.

(b) Impose restrictive sanctions against all
facilities owned or operated by the agent
concerned.

(c) Place the facility on the restrictive
sanction list maintained by the HRS. The re-
strictive sanction list shall be prepared on
official letterhead stationery, signed by the
commander, and include the authority for
and conditions of the restrictive sanctions.

(d) Inform the agent concerned by com-
mand correspondence that:
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(1) Restrictive sanctions have been im-
posed.

(2) The reasons, nature, and minimum du-
ration of the restrictions.

(3) The action required for the removal of

sanctions at the conclusion of the minimum
period.
The notification of restrictive sanctions
shall be sent by certified mail, return receipt
requested or delivered to the agent person-
ally by a command representative.

(e) Provide all DoD personnel reporting to
the HRS with a copy of the restrictive sanc-
tion list, and advise members of the Armed
Forces that they may not rent, lease, pur-
chase, or reside in any of the listed facilities.
Obtain a signed acknowledgment of receipt
of the restrictive sanction list from the HRS
using a DD Form 1746, ‘‘Application for As-
signment to Housing.”

(f) Advise other military installations of
the restrictive sanction action taken when
the sanctioned facility is located within the
commuting area of their military installa-
tions.

(2) Inform the complainant in writing of all
actions taken and advise the complainant
that his or her case will receive continuing
action to include, if the complainant re-
quests, forwarding the case file to the HUD
and/or the DodJ for action.

(3) Before forwarding the report to the re-
spective Military Department, prepare a
memorandum outlining the following:

(a) The base efforts made to obtain housing
relief for the complainant.

(b) The impact of restrictive sanctions on
the off-base housing program and DoD per-
sonnel and their dependents.

(c) Any other considerations deemed rel-
evant.

(4) Include a statement completed by the
complainant for the case file. (See this ap-
pendix, subparagraph B.4.b.(3), above.)

(5) If the act of discrimination falls within
existing regulations, forward a copy of the
complaint and investigation report directly
to the HUD within 180 days after the occur-
rence of the alleged discriminating act,
using HUD Form 903. The original report
shall be sent to the appropriate HUD Re-
gional Office or the U.S. Department of
Housing and Urban Development Office of
Fair Housing and Equal Opportunity, 451 7Tth
Street SW., Washington, DC 20410. A copy of
the complaint and investigation report shall
be forwarded to the Civil Rights Division,
Department of Justice, Washington, DC
20530.

(6) When more than one complaint alleging
discrimination in the same facility or by the
same agent has been received, consolidate
the complaints for the inquiry, legal review,
and commander’s memorandum.

d. When a commander receives a complaint
alleging further discrimination in a facility
or by an agent after a completed case file has
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been closed, the commander shall forward
the summary of the facts on the subsequent
complaint, outlined in this enclosure, sub-
paragraph B.4.c.(6), above. Include brief com-
ments indicating the extent to which the
new complaint affects the previous action.

5. Followup Actions. After forwarding the
report and all required attachments to the
HUD and the DoJ, the commander shall take
the following actions:

a. Cooperate with the HUD, the DoJ, and
the local and State agency representatives
during their investigation and processing of
the case, should those entities seek assist-
ance.

b. Periodically determine the status of the
case by maintaining liaison with the HUD of-
fice concerned. Contact shall be maintained
until such time as the case is resolved by the
HUD.

c. Ensure that the complainant is kept in-
formed directly by the HUD and/or the DodJ.

d. Ensure that DoD personnel comply with
the restrictive sanctions imposed on the fa-
cility and/or the agent. Housing personnel
will comply with the following:

(1) Military personnel moving into or
changing their place of residence in the com-
muting area of a military installation or ac-
tivity may not enter into a rental, purchase,
or lease arrangement with an agent or a fa-
cility that is under restrictive sanction.

(2) Implement procedures for ensuring that
DoD personnel seeking housing are made
aware of, and are counselled on, current re-
strictive sanctions.

(3) Sanctions are not applicable to the DoD
personnel who may be residing in a facility
when the sanction is imposed or to the ex-
tension or renewal of a rental or lease agree-
ment originally entered into before the im-
position of the sanction. Relocation of a
military tenant within a restricted facility
is prohibited without the written approval of
the commander.

(4) If it is determined that a member of the
Armed Forces has intentionally taken resi-
dency in a restricted facility contrary to in-
structions received by Housing Referral per-
sonnel, the commander shall take appro-
priate disciplinary action against that num-
ber.

(5) Periodically publish a current listing of
restricted facilities in the base bulletin (or
other appropriate means of internal distribu-
tion). Minimally, such publication shall
occur when there has been an addition or de-
letion to the list.

6. Removal of Restrictive Sanction

a. A facility and/or agent may be removed
from restrictive sanction only if one of the
following actions is taken:
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(1) The restrictive sanction may be re-
moved before completion of the 180 day re-
strictive period if an approved waiver re-
quest is obtained from the senior installa-
tion commander concerned, or designee. Con-
sideration shall be given to lifting an im-
posed sanction only in exceptional cir-
cumstances and in conjunction with a writ-
ten assurance of nondiscrimination from the
agent concerned.

(2) After completion of 180 days on restric-
tive sanction, if the agent provides written
assurance of future nondiscrimination to the
HRS.

b. The commander shall inform the HRS,
the equal opportunity office, and the agent
in writing of the removal from restrictive
sanction.

7. “Privacy Act” and ‘‘Freedom of Informa-
tion Act’ Inquiries. Requests for information
from reports of housing discrimination shall
be processed in accordance with 32 CFR parts
285 and 286a.

C. Compliant Procedures—Outside the United
States

Commanders of installations or activities
outside the United States shall ensure that
all DoD personnel, on reporting to the HRS,
are clearly informed of the scope and provi-
sions of the DoD Equal Opportunity in Off-
Base Housing Program and advised to report
immediately to the HRS any form of dis-
crimination encountered as a tenant, pro-
spective tenant, or purchaser. Incidents re-
ported to base agencies or representatives
other than the HRS (i.e., equal opportunity
officer, unit commander, supervisor) shall be
brought to the immediate attention of the
HRS for appropriate action. On receiving a
complaint of discrimination, the commander
and HRS shall:

1. Consult with the Staff Judge Advocate
or other cognizant legal counsel to deter-
mine if the laws of the country concerned (or
any subdivision thereof) prohibit any of the
actions outlined in this appendix, section B.,
above.

2. Take actions outlined in this appendix,
section B, above, except that a HUD Form
903 shall not be completed because reports of
cases arising outside the United States are
not forwarded to the HUD or the DodJ. Com-
plainants should understand that the fair
housing provisions of the P.L. 90-284, ‘‘Civil
Rights Act,” Title 42, United States, 1982,
and Public Law 100430, ‘Fair Housing
Amendments Act of 1988, September 13,
1988, are not applicable in areas outside the
United States.

3. Determine, with legal advice, whether
redress for the discriminatory act should be
sought from authorities in the host country.
Redress shall be based on the laws of the
country (or subdivision thereof) concerned.
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D. Reporting Requirements

1. A copy of each complaint and investiga-
tive report that substantiates a housing dis-
crimination shall be submitted to the appro-
priate Military Department (manpower and
reserve affairs and/or the equal opportunity
office) not later than 45 days from the date
the case is completed. Under normal cir-
cumstances, the commander of the installa-
tion concerned shall complete the required
investigation and processing complaints
within 45 days from the date that a housing
complaint is filed by a complainant.

2. A copy of complaint and investigative
reports that do not substantiate allegations
of housing discrimination shall be kept on
file at the installation level for a 24-month
period beginning from the date the case was
completed.

PART 193—HIGHWAYS FOR
NATIONAL DEFENSE

Sec.
193.1
193.2

Purpose and scope.

Applicability.

193.3 Policy.

193.4 Authorities and responsibilities.
AUTHORITY: 5 U.S.C. 301.

SOURCE: 33 FR 13016, Sept. 14, 1968, unless
otherwise noted.

§193.1 Purpose and scope.

This part sets forth policy, respon-
sibilities, and authority in matters per-
taining to Department of Defense high-
way needs and, when appropriate, to
the highway needs of other Federal
agencies, during peacetime and emer-
gencies in the United States and its
territories and possessions.

§193.2 Applicability.

The provisions of this part apply to
all components of the Department of
Defense.

§193.3 Policy.

In order to insure that the national
defense is served by adequate, safe and
efficient highway transportation, it
shall be the policy of the DoD to (a) in-
tegrate the highway needs of the na-
tional defense into the civil highway
programs of the various State and Fed-
eral agencies, and (b) cooperate with
those agencies in matters pertaining to
the use of public highways and in plan-
ning their development and construc-
tion.
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§193.4 Authorities
ities.

(a) The Secretary of the Army, as the
Single Manager for Military Traffic,
Land Transportation, and Common-
User Ocean Terminals (see DoD Direc-
tive 5160.53, Single Manager Assign-
ment for Military Traffic, Land Trans-
portation, and Common-User Ocean
Terminals, March 24, 1967 (32 FR 5295)),
is hereby designated as the Executive
Agent for the Department of Defense
(hereinafter referred to as the Execu-
tive Agent), in matters pertaining to
public highways to serve the national
defense in meeting both peacetime and
mobilization highway transportation
needs in the United States, its terri-
tories and possessions; and highway
needs of other Federal agencies, when
appropriate. The Executive Agent, or
his designee, under the policy guidance
of the Assistant Secretary of Defense
(Installations and Logistics), will:

(1) Coordinate the defense transpor-
tation interest in public highways, in-
cluding the implementation of sub-
section (h), section 210 of Title 23 U.S.
Code, and integrate foreseen DoD high-
way needs and operational require-
ments into the highway programs of
the United States, its territories and
possessions.

(2) Review and analyze DoD access
road needs, and, when appropriate,
those of other Federal agencies from
the standpoint of approved transpor-
tation engineering practices, statutory
provisions, and policies and procedures
of the Bureau of Public Roads, Depart-
ment of Transportation.

(3) Represent the DoD in matters per-
taining to highways to serve the na-
tional defense in liaison with the Bu-
reau of Public Roads, the American As-
sociation of State Highway Officials,
and other appropriate Government and
non-Government agencies.

(4) Certify on behalf of the Secretary
of Defense to the appropriate Govern-
ment agency, the public highway needs
of the DoD and, when appropriate, the
needs of other Federal agencies, as
being important to the national de-
fense. (See section 210, Title 23, U.S.
Code.)

(5) Advise and assist the Assistant
Secretary of Defense (Comptroller) in
matters pertaining to the (i) prepara-

and responsibil-
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tion and justification of budget re-
quirements for defense access road
needs, and (ii) transfer of funds appro-
priated for this purpose to the Bureau
of Public Roads.

(6) Develop and maintain an efficient
relationship between the design of
military vehicles and State and Fed-
eral standards for the design of public
highways to ensure the effective and
efficient utilization of such highways
by military vehicles.

(7) Provide highway traffic engineer-
ing services to DoD components, when
requested.

(8) Imnsure effective cooperation be-
tween the Department of Defense and
state highway authorities in matters
pertaining to special defense utiliza-
tion of public highways.

(b) The other DoD Components will:

(1) Maintain official liaison with the
Executive Agent in matters pertaining
to the provision of public highways to
serve the national defense and the ac-
cess road needs of new or expanded
DoD installations and activities.

(2) Furnish the Executive Agent with
information and data on current and
potential access-road and highway-sys-
tem needs on request.

(c) The Secretaries of the Military
Departments, or their designees, are
authorized to act for the Secretary of
Defense under the provisions of sub-
section (h) of section 210, Title 23, U.S.
Code, in determining, in connection
with the funding of contracts for the
construction of classified military in-
stallations and facilities for ballistic
missiles, that construction estimates
and the bids of contractors did not in-
clude allowances for repairing road
damages.

(d) The Secretaries of the Military
Departments and the Directors of DoD
Agencies will program, budget, and fi-
nance for the responsibilities assigned
by this part and their access road re-
quirements (see Pub. L. 90-180, Military
Construction Appropriation Act, fiscal
year 1968, and successor statutes) in ac-
cordance with applicable program and
financial guidelines and procedures.

PART 194 [RESERVED]
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§195.1 Purpose.

The purpose of this part is to effec-
tuate the provisions of Title VI of the
Civil Rights Act of 1964 (referred to in
this part as the ‘“Act’’) to the end that
no person in the United States shall,
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under any program or activity re-
ceiving Federal financial assistance
from any component of the Depart-
ment of Defense.

§195.2 Definitions.

(a) Component means the Office of the
Secretary of Defense, a military de-
partment or a Defense agency.

(b) Responsible Department official
means the Secretary of Defense or
other official of the Department of De-
fense or component thereof who by law
or by delegation has the principal re-
sponsibility within the Department or
component for the administration of
the law extending such assistance.

(c) The term United States means the
States of the United States, the Dis-
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trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term
‘“State’” means any one of the fore-
going.

(d) The term Federal financial assist-
ance includes:

(1) Grants and loans of Federal funds,

(2) The grant or donation of Federal
property and interests in property,

(3) The detail of Federal personnel,

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(e) The term program includes any
program, project, or activity for the
provision of services, financial aid, or
other benefits to individuals, or for the
provision of facilities for furnishing
services, financial aid or other benefits
to individuals. The services, financial
aid, or other benefits provided under a
program receiving Federal financial as-
sistance shall be deemed to include any
services, financial aid, or other bene-
fits provided with the aid of Federal fi-
nancial assistance or with the aid of
any non-Federal funds, property, or
other resources required to be expended
or made available for the program to
meet matching requirements or other
conditions which must be met in order
to receive the Federal financial assist-
ance, and to include any services, fi-
nancial aid, or other benefits provided
in or through a facility provided with
the aid of Federal financial assistance
or such non-Federal resources.

(f) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities.
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(g) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity, or any indi-
vidual, in any State, to whom Federal
financial assistance is extended, di-
rectly or through another recipient, for
any program, including any successor,
assign, or transferee thereof, but such
term does not include any ultimate
beneficiary under any such program.

(h) The term primary recipient means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient for the
purpose of carrying out a program.

(i) The term applicant means one who
submits an application, request, or
plan required to be approved by a re-
sponsible Department official, or by a
primary recipient, as a condition to
eligibility for Federal financial assist-
ance, and the term ‘‘application”
means such an application, request or
plan.

§195.3 Application.

This part applies to any program for
which Federal financial assistance is
authorized under a law administered by
any component of the Department of
Defense, including the federally as-
sisted programs and activities listed in
appendix A of this part. This directive
applies to money paid, property trans-
ferred, or other Federal financial as-
sistance extended under any such pro-
gram after January 7, 1965 pursuant to
an application approved prior to such
date. This directive does not apply to:
(a) Any Federal financial assistance by
way of insurance guaranty contracts,
(b) money paid, property transferred,
or other assistance extended under any
such program before January 7, 1965,
(c) any assistance to any individual
who is the ultimate beneficiary under
any such program, or (d) any employ-
ment practice, under any such pro-
gram, of any employer, employment
agency, or labor organization, except
as noted in §195.4(b)(5) of this part. The
fact that a program or activity is not
listed in appendix A shall not mean, if
title VI of the Act is otherwise applica-
ble, that such program is not covered.
Other programs under statutes now in
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force or hereinafter enacted may be
added to this list by notice published in
the FEDERAL REGISTER.

[29 FR 19291, Dec. 31, 1964, as amended at 38
FR 17959, July b5, 1973. Redesignated and
amended at 56 FR 32965, July 18, 1991]

§195.4 Policy.

(a) General. No person in the United
States shall, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under any program
to which this (part) applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram to which this part applies may
not, directly or through contractual or
other arrangements, on the ground of
race, color, or national origin:

(i) Deny an individual any service, fi-
nancial aid, or other benefit provided
under the program;

(ii) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(iii) In determining the site or loca-
tion of facilities, a recipient may not
make selections with the purpose of ex-
cluding individuals from, denying them
the benefits of, or subjecting them to
discrimination under any program to
which this part applies, on the ground
of race, color, or national origin; or
with the purpose or effect of defeating
or substantially impairing the accom-
plishment of the objectives of the Act
or this part.

(iv) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(v) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(vi) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership or other
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or



§195.5

other benefit provided under the pro-
gram;

(vii) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program;

(viii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities
will be provided under any such pro-
gram, or the class of individuals to be
afforded an opportunity to participate
in any such program, may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program as respect individuals of a par-
ticular race, color, or national origin.

(3) As used in this section the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided in or
through a facility provided with the
aid of Federal financial assistance.

(4)(1) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

(5) Where a primary objective of the
Federal financial assistance is not to
provide employment, but nevertheless
discrimination on the grounds of race,
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color or national origin in the employ-
ment practices of the recipient or other
persons subject to this Directive tends,
on the grounds of race, color, or na-
tional origin of the intended bene-
ficiaries, to exclude intended bene-
ficiaries from participation in, to deny
them benefits of, or to subject them to
discrimination under any program to
which this Directive applies, the recipi-
ent or other persons subject to this Di-
rective are prohibited from (directly or
through contractual or other arrange-
ments) subjecting an individual to dis-
crimination on the grounds of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising; employment, layoff or termi-
nation; upgrading, demotion or trans-
fer; rates of pay and/or other forms of
compensation; and use of facilities), to
the extent necessary to assure equality
of opportunity to, and mnondiscrim-
inatory treatment of the beneficiaries.
Any action taken by a component pur-
suant to this provision with respect to
a state or local agency subject to
Standards for a Merit System of Per-
sonnel Administration, 45 CFR part 70,
shall be consistent with those stand-
ards and shall be coordinated with the
U.S. Civil Service Commission.

(6) The enumeration of specific forms
of prohibited discrimination in this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

[29 FR 19291, Dec. 31, 1964, as amended at 38
FR 17959, July 5, 1973]

§195.5 Responsibilities.

(a) The Assistant Secretary of De-
fense (Manpower) shall be responsible
for insuring that the policies of this
part are effectuated throughout the
Department of Defense. He may review
from time to time as he deems nec-
essary the implementation of these
policies by the components of the De-
partment of Defense.

(b) The Secretary of each Military
Department is responsible for imple-
menting this part with respect to pro-
grams and activities receiving finan-
cial assistance from his Military De-
partment; and the Assistant Secretary
of Defense (Manpower) is responsible
for similarly implementing this part
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with respect to all other components of
the Department of Defense. Each may
designate official(s) to fulfill this re-
sponsibility in accordance with
§195.2(b).

(c) The Assistant Secretary of De-
fense (Manpower) or, after consultation
with the Assistant Secretary of De-
fense (Manpower), the Secretary of
each Military Department or other re-
sponsible Department official des-
ignated by the Assistant Secretary of
Defense (Manpower) may assign to offi-
cials of other departments or agencies
of the Government, with the consent of
such departments or agencies, respon-
sibilities in connection with the effec-
tuation of the purposes of Title VI of
the Act and this part (other than re-
sponsibility for final decision as pro-
vided in §195.11), including the achieve-
ment of effective coordination and
maximum uniformity within the De-
partment and within the Executive
Branch of the Government in the appli-
cation of Title VI and this part to simi-
lar programs and in similar situations.

[29 FR 19291, Dec. 31, 1964. Redesignated and
amended at 56 FR 32965, July 18, 1991]

§195.6 Assurances required.

(a) General. (1)(i) Every application
for Federal financial assistance to
carry out a program to which this part
applies, except a program to which
paragraph (b) of this section applies,
and every application for Federal fi-
nancial assistance to provide a facility
shall, as a condition to its approval and
the extension of any Federal financial
assistance pursuant to the application,
contain or be accompanied by an assur-
ance that the program will be con-
ducted or the facility operated in com-
pliance with all requirements imposed
by or pursuant to this part.

(ii) In the case where the Federal fi-
nancial assistance is to provide or is in
the form of personal property, or real
property or interest therein or struc-
tures thereon, the assurance shall obli-
gate the recipient, or, in the case of a
subsequent transfer, the transferee, for
the period during which the property
or structures are used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices and benefits, or for as long as the
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recipient retains ownership or posses-
sion of the property, whichever is
longer. In all other cases the assurance
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended pursuant to the
application. In any case in which Fed-
eral financial assistance is extended
without an application having been
made, such extension shall be subject
to the same assurances as if an applica-
tion had been made. The responsible
Department official shall specify the
form of the foregoing assurances for
each program, and the extent to which
like assurances will be required of sub-
guarantees, contractors and sub-
contractors, transferees, successors in
interest, and other participants in the
program. Any such assurance shall in-
clude provisions which give the United
States a right to seek its judicial en-
forcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terest therein, which was acquired
through a program of Federal financial
assistance, or in the case where Fed-
eral financial assistance is provided in
the form of a transfer of real property
or interest therein from the Federal
Government, the instrument effecting
or recording the transfer, shall contain
a covenant running with the land as-
suring nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits, or
for as long as the recipient retains
ownership or possession of the prop-
erty, whichever is longer. Where no
transfer of property is involved, but
property is improved under a program
of Federal financial assistance, the re-
cipient shall agree to include such a
covenant in any subsequent transfer of
such property. Where the property is
obtained from the Federal Govern-
ment, such covenant may also include
a condition coupled with a right to be
reserved by the Department to revert
title to the property in the event of a
breach of the covenant where, in the
discretion of the responsible Depart-
ment official, such a condition and
right of reverter is appropriate to the
program under which the real property
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is obtained and to the nature of the
grant and the grantee. In the event a
transferee of real property proposes to
mortgage or otherwise encumber the
real property as security for financing
construction of new, or improvement of
existing facilities on such property for
the purposes for which the property
was transferred, the responsible De-
partment official may agree, upon re-
quest of the transferee and if necessary
to accomplish such financing, and upon
such conditions as he deems appro-
priate, to forbear the exercise of such
right to revert title for so long as the
lien of such mortgage or other encum-
brance remains effective. In programs
receiving Federal financial assistance
in the form, or for the acquisition of
real property or an interest in real
property, to the extent that rights to
space on, over, or under any such prop-
erty are included as part of the pro-
gram receiving such assistance, the
nondiscrimination requirements of this
part shall extend to any facility lo-
cated wholly or in part in such space.

(3) The assurance required in the case
of a transfer of surplus personal prop-
erty shall be inserted in a written
agreement by and between the Depart-
ment of Defense component concerned
and the recipient.

(b) Continuing State programs. Every
application by a State agency to carry
out a program involving continuing
Federal financial assistance to which
this part applies shall as a condition to
its approval and the extension of any
Federal financial assistance pursuant
to the application (1) contain or be ac-
companied by a statement that the
program is (or, in the case of a new
program, will be) conducted in compli-
ance with all requirements imposed by
or pursuant to this part, and (2) provide
or be accompanied by provision for
such methods of administration for the
program as are found by the respon-
sible Department official to give rea-
sonable assurance that the applicant
and all recipients of Federal financial
assistance under such program will
comply with all requirements imposed
by or pursuant to this part. In cases of
continuing State programs in which
applications are not made, the exten-
sion of Federal financial assistance
shall be subject to the same conditions
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under this subsection as if applications
had been made.

(c) Assurances from institutions. (1) In
the case of Federal financial assistance
to an institution of higher education,
the assurance required by this section
shall extend to admission practices and
to all other practices relating to the
treatment of students.

(2) The assurance required with re-
spect to an institution of higher edu-
cation, or any other institution, inso-
far as the assurance relates to the in-
stitution’s practices with respect to ad-
mission or other treatment of individ-
uals as students of the institution or to
the opportunity to participate in the
provision of services or other benefits
to such individuals, shall be applicable
to the entire institution unless the ap-
plicant establishes, to the satisfaction
of the responsible Department official,
that the institution’s practices in des-
ignated parts or programs of the insti-
tution will in no way affect its prac-
tices in the program of the institution
for which Federal financial assistance
is sought, or the beneficiaries of or par-
ticipants in such program. If in any
such case the assistance sought is for
the construction of a facility or part of
a facility, the assurance shall in any
event extend to the entire facility and
to facilities operated in connection
therewith.

(d) Elementary and secondary schools.
The requirement of paragraph (a), (b),
or (c) of this section, with respect to
any elementary or secondary school or
school system shall be deemed to be
satisfied if such school or school sys-
tem (1) is subject to a final order of a
court of the United States for the de-
segregation of such school or school
system, and provides an assurance that
it will comply with such order, includ-
ing any future modification of such
order, or (2) submits a plan for the de-
segregation of such school or school
system which the responsible official of
the Department of Health, Education,
and Welfare determines is adequate to
accomplish the purposes of the Act and
this part, and provides reasonable as-
surance that it will carry out such
plan; in any case of continuing Federal
financial assistance the said Depart-
ment officer may reserve the right to
redetermine, after such period as may



Office of the Secretary of Defense

be specified by him, the adequacy of
the plan to accomplish the purpose of
the Act or this part within the earliest
practicable time. In any case in which
a final order of a court of the United
States for the desegregation of such
school or school system is entered after
submission of such a plan, such plan
shall be revised to conform to such
final order, including any future modi-
fication of said order.

[29 FR 19291, Dec. 31, 1964, as amended at 38
FR 17960, July 5, 1973]

§195.7 Compliance information.

(a) Cooperation and assistance. Each
responsible Department official shall
to the fullest extent practicable seek
the cooperation of recipients in obtain-
ing compliance with this part and shall
provide assistance and guidance to re-
cipients to help them comply volun-
tarily with this part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Department official
timely, complete and accurate compli-
ance reports at such times, and in such
form and containing such information,
as the responsible Department official
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this part. In general, recipients
should have available for the Depart-
ment racial and ethnic data showing
the extent to which members of minor-
ity groups are beneficiaries of federally
assisted programs. In the case of any
program under which a primary recipi-
ent extends Federal financial assist-
ance to any other recipient, such other
recipient shall also submit such com-
pliance reports to the primary recipi-
ent as may be necessary to enable the
primary recipient to carry out its obli-
gations imposed pursuant to this part.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Department official
during normal business hours to such
of its books, records, accounts, and
other sources of information, and its
facilities as may be pertinent to ascer-
tain compliance with this part. Where
any information required of a recipient
is in the exclusive possession of any
other institution or person and this in-
stitution or person shall fail or refuse
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to furnish this information, the recipi-
ent shall so certify in its report and
shall set forth what efforts it has made
to obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Department official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this part.

[29 FR 19291, Dec. 31, 1964, as amended at 38
FR 17960, July 5, 1973]

§195.8 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Department official or his
designee(s) shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this part.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this part may by
himself or by a representative file with
the responsible Department official a
written complaint. A complaint must
be filed not later than 180 days from
the date of the alleged discrimination,
unless the time for filing is extended
by the responsible Department official.

(c) Investigations. The responsible De-
partment official will make a prompt
investigation whenever a compliance
review, report, complaint, or any other
information indicates a possible failure
to comply with this part. The inves-
tigation should include, where appro-
priate, a review of the pertinent prac-
tices and policies of the recipient, the
circumstances under which the possible
noncompliance with this part occurred,
and other factors relevant to a deter-
mination of whether the recipient has
failed to comply with this part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this part, the responsible
Department official will so inform the
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recipient and the matter will be re-
solved by informal means whenever
possible. If it has been determined that
the matter cannot be resolved by infor-
mal means, action will be taken as pro-
vided in §195.9.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the responsible
Department official will so inform the
recipient and the complainant, if any,
in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this part, or because he
has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. The identity of
complainants shall not be disclosed ex-
cept when necessary to carry out the
purposes of this part including the con-
duct of any investigation, hearing, or
judicial proceeding arising thereunder.

[29 FR 19291, Dec. 31, 1964, as amended at 38
FR 17960, July 5, 1974. Redesignated and
amended at 56 FR 32965, July 18, 1991]

§195.9 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance or by
any other means authorized by law as
determined by the responsible Depart-
ment official. Such other means may
include, but are not limited to (1) a ref-
erence to the Department of Justice
with a recommendation that appro-
priate proceedings be brought to en-
force any rights of the United States
under any law of the United States (in-
cluding other titles of the Act), or any
assurance or other contractual under-
taking, and (2) any applicable pro-
ceedings under State or local law.

(b) Noncompliance with §195.6. If an
applicant fails or refuses to furnish an
assurance required under §195.6 or oth-
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erwise fails or refuses to comply with a
requirement imposed by or pursuant to
that section Federal financial assist-
ance may be refused in accordance with
the procedures of paragraph (c) of this
section. The component of the Depart-
ment of Defense concerned shall not be
required to provide assistance in such a
case during the pendency of the admin-
istrative proceedings under such para-
graph except that the component shall
continue assistance during the pend-
ency of such proceedings where such
assistance is due and payable pursuant
to an application therefor approved
prior to the effective date of this part.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
Except as provided in paragraph (b) of
this section no order suspending, ter-
minating or refusing to grant or con-
tinue Federal financial assistance shall
become effective until (1) the respon-
sible Department official has advised
the applicant or recipient of his failure
to comply and has determined that
compliance cannot be secured by vol-
untary means, (2) there has been an ex-
press finding, after opportunity for a
hearing (as provided in §195.10), of a
failure by the applicant or recipient to
comply with a requirement imposed by
or pursuant to this part, (3) the action
has been approved by the Secretary of
Defense pursuant to §195.11, and (4) the
expiration of 30 days after the Sec-
retary of Defense has filed with the
committee of the House and the com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action. Any action to suspend or termi-
nate or to refuse to grant or to con-
tinue Federal financial assistance shall
be limited to the particular political
entity, or part thereof, or other appli-
cant or recipient as to whom such a
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such
noncompliance has been so found.

(d) Other means authorized by law. No
action to affect compliance by any
other means authorized by law shall be
taken until (1) the responsible Depart-
ment official has determined that com-
pliance cannot be secured by voluntary
means, (2) the action has been approved
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by the Assistant Secretary of Defense
(Manpower), (3) the recipient or other
person has been notified of its failure
to comply and of the action to be taken
to effect compliance, and (4) the expi-
ration of at least 10 days from the
mailing of such notice to the recipient
or other person. During this period of
at least 10 days additional efforts shall
be made to persuade the recipient or
other person to comply with this part
and to take such corrective action as
may be appropriate.

[29 FR 19291, Dec. 31, 1964. Redesignated and
amended at 56 FR 32965, July 18, 1991]

§195.10 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §195.9, reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either (1) fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the responsible
Department official that the matter be
scheduled for hearing or (2) advise the
applicant or recipient that the matter
in question has been set down for hear-
ing at a stated place and time. The
time and place so fixed shall be reason-
able and shall be subject to change for
cause. The complainant, if any, shall
be advised of the time and place of
hearing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument. The failure of
an applicant or recipient to request a
hearing under this paragraph or to ap-
pear at a hearing for which a date has
been set shall be deemed to be a waiver
of the right to a hearing under section
602 of the Act and §195.11(c) and con-
sent to the making of a decision on the
basis of such information as is avail-
able.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
responsible component of the Depart-
ment of Defense in Washington, D.C.,
at a time fixed by the responsible De-
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partment official unless he determines
that the convenience of the applicant
or recipient or of the component re-
quires that another place be selected.
Hearings shall be held before the re-
sponsible Department official or, at his
discretion, before a hearing examiner
designated by him.

(c) Hearing examiner. The examiner
shall be a field grade officer or civilian
employee above the grade of GS-12 (or
the equivalent) who shall be a person
admitted to practice law before a Fed-
eral court or the highest court of a
State.

(d) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the responsible component
of the Department shall have the right
to be represented by counsel.

(e) Procedures. (1) The recipient shall
receive an open hearing at which he or
his counsel may examine any witnesses
present. Both the responsible Depart-
ment official and the applicant or re-
cipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing at the outset of or during
the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this part, but rules or principles
designed to assure production of the
most credible evidence available and to
subject testimony to test by cross-ex-
amination shall be applied where rea-
sonably necessary by the officer con-
ducting the hearing. The hearing offi-
cer may exclude irrelevant, immate-
rial, or unduly repetitious evidence. All
documents and other evidence offered
or taken for record shall be open to ex-
amination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues. A transcript shall be
made of the oral evidence except to the
extent the substance thereof is stipu-
lated for the record. All decisions shall
be based upon the hearing record and
written findings shall be made.

(f) Comnsolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this part with respect
to two or more programs to which this
part applies, or noncompliance with
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this part and the regulations of one or
more other Federal departments or
agencies issued under Title VI of the
Act, the Assistant Secretary of Defense
(Manpower), the Secretary of a Mili-
tary Department, or other responsible
Department official designated by the
Assistant Secretary of Defense (Man-
power) after consultation with the As-
sistant Secretary of Defense (Man-
power) may, by agreement with such
other departments or agencies where
applicable, provide for the conduct of
consolidated or joint hearings, and for
the application to such hearings of ap-
propriate procedures not inconsistent
with this part. Final decisions in such
cases, insofar as this part is concerned,
shall be made in accordance with
§195.11.

[29 FR 19291, Dec. 31, 1964, as amended at 30
FR 133, Jan. 7, 1965. Redesignated and amend-
ed at 56 FR 32965, July 18, 1991]

§195.11 Decisions and notices.

(a) Decision by person other than the
responsible department official. If the
hearing is held by a hearing examiner
such hearing examiner shall either
make an initial decision, if so author-
ized, or certify the entire record in-
cluding his recommended findings and
proposed decision to the responsible
Department official for a final deci-
sion, and a copy of such initial decision
or certification shall be mailed to the
applicant or recipient. Where the ini-
tial decision is made by the hearing ex-
aminer the applicant or recipient may
within 30 days of the mailing of such
notice of initial decision file with the
responsible Department official his ex-
ceptions to the initial decision, with
his reasons therefor. In the absence of
exceptions, the responsible Department
official may on his own motion within
45 days after the initial decision serve
on the applicant or recipient a notice
that he will review the decision. Upon
the filing of such exceptions or of such
notice of review the responsible De-
partment official shall review the ini-
tial decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall constitute the final decision of
the responsible Department official.
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(b) Decisions on record or review by the
responsible department official. Whenever
a record is certified to the responsible
Department official for decision or he
reviews the decision of a hearing exam-
iner pursuant to paragraph (a) of this
section or whenever the responsible De-
partment official conducts the hearing,
the applicant or recipient shall be
given reasonable opportunity to file
with him briefs or other written state-
ments of its contentions, and a copy of
the final decision of the responsible De-
partment official shall be given in
writing to the applicant or recipient
and to the complainant, if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to §195.10(a), a decision shall
be made by the responsible Department
official on the record and a copy of
such decision shall be given in writing
to the applicant or recipient, and to
the complainant, if any.

(d) Rulings required. Each decision of
a hearing officer or responsible Depart-
ment official shall set forth his ruling
on each finding, conclusion, or excep-
tion presented, and shall identify the
requirement or requirements imposed
by or pursuant to this part with which
it is found that the applicant or recipi-
ent has failed to comply.

(e) Approval by the Secretary of De-
fense. Any final decision of a respon-
sible Department official which pro-
vides for the suspension or termination
of, or the refusal to grant or continue
Federal financial assistance, or the im-
position of any other sanction avail-
able under this part or the Act, shall
promptly be transmitted to the Sec-
retary of Defense, who may approve
such decision, may vacate it, or remit
or mitigate any sanction imposed.

(f) Contents of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, under the program in-
volved, and may contain such terms,
conditions, and other provisions as are
consistent with and will effectuate the
purposes of the Act and this part, in-
cluding provisions designed to assure
that no Federal financial assistance
will thereafter be extended under such
program to the applicant or recipient
determined by such decision to be in
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default in its performance of an assur-
ance given by it pursuant to this part,
or to have otherwise failed to comply
with this part, unless and until it cor-
rects its noncompliance and satisfies
the responsible Department official
that it will fully comply with this part.

(g) Post-termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this part and pro-
vides reasonable assurance that it will
fully comply with this part.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Department official to re-
store fully its eligibility to receive
Federal financial assistance. Any such
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of
paragraph (g)(1) of this section. If the
responsible Department official deter-
mines that those requirements have
been satisfied, he shall restore such eli-
gibility.

(3) If the responsible Department of-
ficial denies any such request, the ap-
plicant or recipient may submit a re-
quest for a hearing in writing, speci-
fying why it believes such official to
have been in error. It shall thereupon
be given an expeditious hearing, with a
decision on the record, in accordance
with rules of procedure issued by the
responsible Department official. The
applicant or recipient will be restored
to such eligibility if it proves at such a
hearing that it satisfied the require-
ments of paragraph (g)(1) of this sec-
tion. While proceedings under this sub-
section are pending, the sanctions im-
posed by the order issued under para-
graph (f) of this section shall remain in
effect.

[29 FR 19291, Dec. 31, 1964, as amended at 38
FR 17960, July b5, 1973. Redesignated and
amended at 56 FR 32965, July 18, 1991]
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§195.12 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

§195.13 Effect on other issuances.

All issuances heretofore issued by
any officer of the Department of De-
fense or its components which impose
requirements designed to prohibit any
discrimination against individuals on
the ground of race, color, or national
origin under any program to which this
part applies, and which authorize the
suspension or termination of or refusal
to grant or to continue Federal finan-
cial assistance to any applicant for or
recipient of such assistance under such
program for failure to comply with
such requirements, are hereby super-
seded to the extent that such discrimi-
nation is prohibited by this part, ex-
cept that nothing in this part shall be
deemed to relieve any person of any ob-
ligation assumed or imposed under any
such superseded regulation, order, in-
struction, or like direction prior to the
effective date of this part. Nothing in
this part, however, shall be deemed to
supersede any of the following (includ-
ing future amendments thereof):

(a) Executive Orders 10925 and 11114
and issuances thereunder,

(b) The ‘‘Standards for a Merit Sys-
tem of Personnel Administration,”
issued jointly by the Secretaries of De-
fense, of Health, Education, and Wel-
fare, and of Labor, 28 FR 734, or

(c) Executive Order 11063 and
issuances thereunder, or any other
issuances, insofar as such Order or
issuances prohibit discrimination on
the ground of race, color, or national
origin in any program or situation to
which this part is inapplicable, or pro-
hibit discrimination on any other
ground.

§195.14 Implementation.

The Secretary of each Military De-
partment shall submit regulations im-
plementing this part to the Assistant
Secretary of Defense (Manpower).

APPENDIX A TO PART 195—PROGRAMS TO
WHICH THIS PART APPLIES

1. The Army and Air National Guard (Title
32, United States Code).
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2. Various programs involving loan or
other disposition of surplus property (var-
ious general and specialized statutory provi-
sions including: 40 United States Code 483,
484, 512; 49 United States Code 1101-1119; 10
United States Code 2541, 2542, 2543, 2572, 2662,
7308, 7541, 7542, 7545, 7546, 7547).

3. National Program for Promotion of Rifle
Practice (10 United States Code 4307 and an-
nual Department of Defense Appropriation
Act).

4. National Defense Cadet Corps Program
(10 United States Code 3540(b), 4651).

5. Office of Civil Defense assistance to pro-
grams of adult education in civil defense
subjects (50 United States Code App. 2281 (e),
®).

6. Office of Civil Defense radiological in-
struments grants (50 United States Code
App. 2281(h)).

7. Office of Civil Defense program (with
Public Health Service) for development of in-
structional materials on medical self-help (50
United States Code App. 2281 (e), (f)).

8. Office of Civil Defense university exten-
sion programs for civil defense instructor
training (50 United States Code App. 2281
(e)).

9. Office of Civil Defense programs for sur-
vival supplies and equipment, survival train-
ing, emergency operating center construc-
tion, and personnel and administrative ex-
penses (b0 United States Code App. 2281(i),
2285).

10. Office of Civil Defense Shelter Provi-
sioning Program (50 United States Code App.
2281(h)).

11. Office of Civil Defense assistance to stu-
dents attending Office of Civil Defense
schools (60 United States Code App. 2281(e)).

12. Office of Civil Defense loans of equip-
ment or materials from OCD stockpiles for
civil defense, including local disaster pur-
poses (b0 United States Code App. 2281).

13. Navy Science Cruiser Program (SecNav
Instruction 5720.19A).

14. Civil Air Patrol (10 United States Code
9441).

15. Research grants made under the author-
ity of Pub. L. 85-934 (42 United States Code
1892).

16. Contracts with nonprofit institutions of
higher education or with nonprofit organiza-
tions whose primary purpose is the conduct
of scientific research, wherein title to equip-
ment purchased with funds under such con-
tracts may be vested in such institutions or
organizations under the authority of Pub. L.
85-934 (42 United States Code 1891).

17. Army Corps of Engineers participation
in cooperative investigations and studies
concerning erosion of shores of coastal and
lake waters (33 United States Code 426).

18. Army Corps of Engineers assistance in
the construction of works for the restoration
and protection of shores and beaches (33
United States Code 426e-h).
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19. Public park and recreational facilities
at water resource development projects
under the administrative jurisdiction of the
Department of the Army (16 United States
Code 460d and Federal Water Project Recre-
ation Act, Pub. L. 89-72, 79 Stat. 218, July 9,
1965).

20. Payment to States of proceeds of lands
acquired by the United States for flood con-
trol, navigation, and allied purposes (33
United States Code 701-c-3).

21. Grants of easements without consider-
ation, or at a nominal or reduced consider-
ation, on lands under the control of the De-
partment of the Army at water resource de-
velopment projects (33 United States Code
558c and 702d-1; 10 United States Code 2668
and 2669); 43 United States Code 961; 40
United States Code 319).

22. Army Corps of Engineers assistance in
the construction of small boat harbor
projects (33 United States Code 540 and 577,
and 47 Stat. 42, Feb. 10, 1932).

23. Emergency bank protection works con-
structed by the Army Corps of Engineers for
protection of highways, bridge approaches,
and public works (33 United States Code
701r).

24. Assistance to States and local interests
in the development of water supplies for mu-
nicipal and industrial purposes in connection
with Army Corps of Engineers reservoir
projects (Water Supply Act of 1958, 43 United
States Code 390Db).

25. Army Corps of Engineers contracts for
remedial works under authority of section
111 of Act of July 3, 1958 (33 United States
Code 633).

[29 FR 19291, Dec. 31, 1964, as amended at 31
FR 6831, May 7, 1966]

PART 196—NONDISCRIMINATION
ON THE BASIS OF SEX IN EDU-
CATION PROGRAMS OR ACTIVI-
TIES RECEIVING FEDERAL FINAN-
CIAL ASSISTANCE

Subpart A—Introduction

Sec.

196.100 Purpose and effective date.

196.105 Definitions.

196.110 Remedial and affirmative action and
self-evaluation.

196.115 Assurance required.

196.120 Transfers of property.

196.1256 Effect of other requirements.

196.130 Effect of employment opportunities.
196.135 Designation of responsible employee
and adoption of grievance procedures.

196.140 Dissemination of policy.

Subpart B—Coverage
196.200 Application.
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196.205 Educational institutions and other
entities controlled by religious organiza-
tions.

196.210 Military and merchant marine edu-
cational institutions.

196.215 Membership practices of certain or-
ganizations.

196.220 Admissions.

196.225 Educational institutions eligible to
submit transition plans.

196.230 Transition plans.

196.235 Statutory amendments.

Subpart C—Discrimination on the Basis of
Sex in Admission and Recruitment Pro-
hibited

196.300 Admission.
196.305 Preference in admission.
196.310 Recruitment.

Subpart D—Discrimination on the Basis of
Sex in Education Programs or Activities
Prohibited

196.400
196.405
196.410
196.415

Education programs or activities.

Housing.

Comparable facilities.

Access to course offerings.

196.420 Access to schools operated by LEAs.

196.425 Counseling and use of appraisal and
counseling materials.

196.430 Financial assistance.

196.435 Employment assistance to students.

196.440 Health and insurance benefits and
services.

196.445 Marital or parental status.

196.450 Athletics.

196.455 Textbooks and curricular material.

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Pro-
grams or Activities Prohibited

196.500
196.505
196.510
196.515
196.520
196.525

Employment.

Employment criteria.

Recruitment.

Compensation.

Job classification and structure.

Fringe benefits.

196.5630 Marital or parental status.

196.535 Effect of state or local law or other
requirements.

196.540 Advertising.

196.545 Pre-employment inquiries.

196.550 Sex as a bona fide occupational qual-
ification.

Subpart F—Procedures

196.600 Notice of covered programs.
196.605 Enforcement procedures.

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685,
1686, 1687, 1688.

SOURCE: 656 FR 52865, 52885, Aug. 30, 2000, un-
less otherwise noted.
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Subpart A—Introduction

§196.100 Purpose and effective date.

The purpose of these Title IX regula-
tions is to effectuate Title IX of the
Education Amendments of 1972, as
amended (except sections 904 and 906 of
those Amendments) (20 U.S.C. 1681,
1682, 1683, 1685, 1686, 1687, 1688), which is
designed to eliminate (with certain ex-
ceptions) discrimination on the basis of
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or
activity is offered or sponsored by an
educational institution as defined in
these Title IX regulations. The effec-
tive date of these Title IX regulations
shall be September 29, 2000.

§196.105 Definitions.

As used in these Title IX regulations,
the term:

Administratively separate unit means a
school, department, or college of an
educational institution (other than a
local educational agency) admission to
which is independent of admission to
any other component of such institu-
tion.

Admission means selection for part-
time, full-time, special, associate,
transfer, exchange, or any other enroll-
ment, membership, or matriculation in
or at an education program or activity
operated by a recipient.

Applicant means one who submits an
application, request, or plan required
to be approved by an official of the
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as
a condition to becoming a recipient.

Designated agency official means As-
sistant Secretary of Defense (Force
Management Policy).

Educational institution means a local
educational agency (LEA) as defined by
20 U.S.C. 8801(18), a preschool, a private
elementary or secondary school, or an
applicant or recipient that is an insti-
tution of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education, as defined in this
section.

Federal financial assistance means any
of the following, when authorized or
extended under a law administered by
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the Federal agency that awards such
assistance:

(1) A grant or loan of Federal finan-
cial assistance, including funds made
available for:

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a
building or facility or any portion
thereof; and

(ii) Scholarships, 1loans, grants,
wages, or other funds extended to any
entity for payment to or on behalf of
students admitted to that entity, or
extended directly to such students for
payment to that entity.

(2) A grant of Federal real or per-
sonal property or any interest therein,
including surplus property, and the
proceeds of the sale or transfer of such
property, if the Federal share of the
fair market value of the property is
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment.

(3) Provision of the services of Fed-
eral personnel.

(4) Sale or lease of Federal property
or any interest therein at nominal con-
sideration, or at consideration reduced
for the purpose of assisting the recipi-
ent or in recognition of public interest
to be served thereby, or permission to
use Federal property or any interest
therein without consideration.

(5) Any other contract, agreement, or
arrangement that has as one of its pur-
poses the provision of assistance to any
education program or activity, except
a contract of insurance or guaranty.

Institution of graduate higher edu-
cation means an institution that:

(1) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences;

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether
the first professional degree in such
field is awarded by an institution of
undergraduate higher education or pro-
fessional education); or

(3) Awards no degree and offers no
further academic study, but operates
ordinarily for the purpose of facili-
tating research by persons who have
received the highest graduate degree in
any field of study.
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Institution of professional education
means an institution (except any insti-
t