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Subpart A—Equal Employment
Opportunity Within the De-
partment of Justice

AUTHORITY: 5 U.S.C. 301, 28 U.S.C. 509, 510;
E.O. 11246, 3 CFR 1964-1965 Comp., p. 339; E.O.
11478, 3 CFR 1966-1970 Comp., p. 803.

§42.1 Policy.

(a) It is the policy of the Department
of Justice to seek to eliminate dis-
crimination on the basis of race, color,
religion, sex, sexual orientation, na-
tional origin, marital status, political
affiliation, age, or physical or mental
handicap in employment within the
Department and to assure equal em-
ployment opportunity for all employ-
ees and applicants for employment.

(b) No person shall be subject to re-
taliation for opposing any practice pro-
hibited by the above policy or for par-
ticipating in any stage of administra-
tive or judicial proceedings related to
this policy.

[Order No. 2037-96, 61 FR 34730, July 3, 1996; 61
FR 43119, Aug. 20, 1996]
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§42.2 Designation of Director of Equal
Employment Opportunity and Com-
plaint Adjudication Officer.

(a) In compliance with the regula-
tions of the Equal Employment Oppor-
tunity Commission (29 CFR 1613.204(c)),
the Assistant Attorney General for Ad-
ministration is hereby designated as
Director of Equal Employment Oppor-
tunity for the Department of Justice
with responsibilities for administra-
tion of the Equal Employment Oppor-
tunity Program within the Depart-
ment. The Director of Equal Employ-
ment Opportunity shall publish and
implement the Department of Justice
regulations, which shall include a posi-
tive action program to eliminate
causes of discrimination and shall in-
clude procedures for processing com-
plaints of discrimination within the
Department.

(b) The Assistant Attorney General
in charge of the Civil Rights Division
shall appoint a Complaint Adjudication
Officer, who shall render final decisions
for the Department of Justice on com-
plaints of discrimination filed by em-
ployees and applicants for employment
in the Department pursuant to the De-
partment’s Equal Employment Oppor-
tunity Regulations. In rendering deci-
sions, the Complaint Adjudication Offi-
cer shall order such remedial action as
may be appropriate, whether or not
there is a finding of discrimination, but
in cases where no discrimination is
found any remedial action ordered
shall have the prior approval of the As-
sistant Attorney General in charge of
the Civil Rights Division, who shall
consult with the Deputy Attorney Gen-
eral on the matter.

[Order No. 420-69, 3¢ FR 12281, July 25, 1969,
as amended by Order No. 721-77, 42 FR 25725,
May 19, 1977; Order No. 731-77, 42 FR 35646,
July 11, 1977; Order No. 899-80, 45 FR 43703,
June 30, 1980; Order No. 960-81, 46 FR 52357,
Oct. 27, 1981]

§42.3 Responsibility for Department of
Justice Equal Opportunity Recruit-
ment Program.

The Assistant Attorney General for
Administration shall be responsible for
establishing and implementing the De-
partment of Justice Equal Opportunity

§42.102

Recruitment Program under 5 U.S.C.
7201.

[Order No. 865-79, 44 FR 77157, Dec. 31, 1979, as
amended by Order No. 960-81, 46 FR 52357,
Oct. 27, 1981]

Subpart B [Reserved]

Subpart C—Nondiscrimination in
Federally Assisted Programs—
Implementation of Title VI of
the Civil Rights Act of 19641

AUTHORITY: 42 U.S.C. 2000d-20004-7; E.O.
12250, 45 FR 72995, 3 CFR, 1980 Comp., p. 298.

SOURCE: Order No. 365-66, 31 FR 10265, July
29, 1966, unless otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
subpart C of part 42 appear by Order No. 2679—
2003, 68 FR 51364, Aug. 26, 2003.

§42.101 Purpose.

The purpose of this subpart is to im-
plement the provisions of title VI of
the Civil Rights Act of 1964, 78 Stat. 252
(hereafter referred to as the ‘“Act”), to
the end that no person in the United
States shall, on the ground of race,
color, or national origin, be excluded
from participation in, be denied the
benefits of, or otherwise be subjected
to discrimination under any program
or activity receiving Federal financial
assistance from the Department of Jus-
tice.

§42.102 Definitions.

As used in this subpart—

(a) The term responsible Department
official with respect to any program re-
ceiving Federal financial assistance
means the Attorney General, or Dep-
uty Attorney General, or such other of-
ficial of the Department as has been as-
signed the principal responsibility
within the Department for the admin-
istration of the law extending such as-
sistance.

(b) The term United States includes
the several States of the United States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, American Samoa, Guam, Wake
Island, the Canal Zone, and all other
territories and possessions of the

1See also 28 CFR 50.3. Guidelines for en-
forcement of Title VI, Civil Rights Act.
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United States, and the term State in-
cludes any one of the foregoing.

(c) The term Federal financial assist-
ance includes:

(1) Grants and loans of Federal funds,

(2) The grant or donation of Federal
property and interests in property,

(3) The detail of Federal personnel,

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(d) The terms program or activity and
program mean all of the operations of
any entity described in paragraphs
(d)(1) through (4) of this section, any
part of which is extended Federal fi-
nancial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(1) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

28 CFR Ch. | (7-1-22 Edition)

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (d)(1), (2), or (3)
of this section.

(e) The term facility includes all or
any portion of structures, equipment,
or other real or personal property or
interests therein, and the provision of
facilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation, or acquisition of facilities.

(f) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity, or any indi-
vidual, in any State, to whom Federal
financial assistance is extended, di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not
include any ultimate beneficiary.

(g) The term primary recipient means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient.

(h) The term applicant means one
who submits an application, request, or
plan required to be approved by a re-
sponsible Department official, or by a
primary recipient, as a condition to
eligibility for Federal financial assist-
ance, and the term application means
such an application, request, or plan.

(i) The term academic institution in-
cludes any school, academy, college,
university, institute, or other associa-
tion, organization, or agency con-
ducting or administering any program,
project, or facility designed to educate
or train individuals.

(j) The term disposition means any
treatment, handling, decision, sen-
tencing, confinement, or other pre-
scription of conduct.
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(k) The term governmental organiza-
tion means the political subdivision for
a prescribed geographical area.

[Order No. 3656-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 699-77, 42 FR 15315,
Mar. 21, 1977; Order No. 960-81, 46 FR 52357,
Oct. 27, 1981; Order No. 2679-2003, 68 FR 51363,
51364, Aug. 26, 2003]

§42.103 Application of this subpart.

This subpart applies to any program
for which Federal financial assistance
is authorized under a law administered
by the Department. It applies to money
paid, property transferred, or other
Federal financial assistance extended
after the date of this subpart pursuant
to an application whether approved be-
fore or after such date. This subpart
does not apply to:

(a) Any Federal financial assistance
by way of insurance or guaranty con-
tracts, or

(b) Employment practices except to
the extent described in §42.104(c).

[Order No. 3656-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973]

§42.104 Discrimination prohibited.

(a) General. No person in the United
States shall, on the ground of race,
color, or national origin be excluded
from participation in, be denied the
benefits of, or be otherwise subjected
to discrimination under any program
to which this subpart applies.

(b) Specific discriminatory actions pro-
hibited. (1) A recipient to which this
subpart applies may not, directly or
through contractual or other arrange-
ments, on the ground of race, color, or
national origin:

(i) Deny an individual any disposi-
tion, service, financial aid, or benefit
provided under the program;

(ii) Provide any disposition, service,
financial aid, or benefit to an indi-
vidual which is different, or is provided
in a different manner, from that pro-
vided to others under the program;

(iii) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any disposi-
tion, service, financial aid, or benefit
under the program;

(iv) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving

§42.104

any disposition, service, financial aid,
or benefit under the program;

(v) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any disposition, service, fi-
nancial aid, function or benefit pro-
vided under the program; or

(vi) Deny an individual an oppor-
tunity to participate in the program
through the provision of services or
otherwise or afford him an opportunity
to do so which is different from that af-
forded others under the program (in-
cluding the opportunity to participate
in the program as an employee but
only to the extent set forth in para-
graph (c) of this section).

(vii) Deny a person the opportunity
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program.

(2) A recipient, in determining the
type of disposition, services, financial
aid, benefits, or facilities which will be
provided under any such program, or
the class of individuals to whom, or the
situations in which, such will be pro-
vided under any such program, or the
class of individuals to be afforded an
opportunity to participate in any such
program, may not, directly or through
contractual or other arrangements,
utilize criteria or methods of adminis-
tration which have the effect of sub-
jecting individuals to discrimination
because of their race, color, or national
origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
as respects individuals of a particular
race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
subpart applies, on the ground of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this subpart.
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(4) For the purposes of this section
the disposition, services, financial aid,
or benefits provided under a program
receiving Federal financial assistance
shall be deemed to include all portions
of the recipient’s program or activity,
including facilities, equipment, or
property provided with the aid of Fed-
eral financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and in paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

(c) Employment practices. (1) Whenever
a primary objective of the Federal fi-
nancial assistance to a program to
which this subpart applies, is to pro-
vide employment, a recipient of such
assistance may not (directly or
through contractual or other arrange-
ments) subject any individual to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-
vertising, employment, layoff, or ter-
mination, upgrading, demotion, or
transfer, rates of pay or other forms of
compensation, and use of facilities).
That prohibition also applies to pro-
grams as to which a primary objective
of the Federal financial assistance is (i)
to assist individuals, through employ-
ment, to meet expenses incident to the
commencement or continuation of
their education or training, or (ii) to
provide work experience which contrib-
utes to the education or training of the
individuals involved. The requirements
applicable to construction employment
under any such program shall be those
specified in or pursuant to part III of

28 CFR Ch. | (7-1-22 Edition)

Executive Order 11246 or any Executive
order which supersedes it.

(2) In regard to Federal financial as-

sistance which does not have providing
employment as a primary objective,
the provisions of paragraph (c)(1) of
this section apply to the employment
practices of the recipient if discrimina-
tion on the ground of race, color, or na-
tional origin in such employment prac-
tices tends, on the ground of race,
color, or national origin, to exclude
persons from participation in, to deny
them the benefits of or to subject them
to discrimination under the program
receiving Federal financial assistance.
In any such case, the provisions of
paragraph (c)(1) of this section shall
apply to the extent necessary to assure
equality of opportunity to and non-
discriminatory treatment of bene-
ficiaries.
[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973; Order No. 2679-2003, 68 FR 51364,
Aug. 26, 2003]

§42.105 Assurance required.

(a) General. (1) Every application for
Federal financial assistance to which
this subpart applies, and every applica-
tion for Federal financial assistance to
provide a facility shall, as a condition
to its approval and the extension of
any Federal financial assistance pursu-
ant to the application, contain or be
accompanied by an assurance that the
program will be conducted or the facil-
ity operated in compliance with all re-
quirements imposed by or pursuant to
this subpart. In the case where the
Federal financial assistance is to pro-
vide or is in the form of personal prop-
erty, or real property or interest there-
in or structures thereon, such assur-
ance shall obligate the recipient, or, in
the case of a subsequent transfer, the
transferee, for the period during which
the property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits, or for as long as the re-
cipient retains ownership or possession
of the property, whichever is longer. In
all other cases, such assurance shall
obligate the recipient for the period
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during which Federal financial assist-
ance is extended pursuant to the appli-
cation. The responsible Department of-
ficial shall specify the form of the fore-
going assurances, and the extent to
which like assurances will be required
of subgrantees, contractors, and sub-
contractors, transferees, successors in
interest, and other participants. Any
such assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terest therein, which was acquired with
Federal financial assistance, or in the
case where Federal financial assistance
is provided in the form of a transfer of
real property or interest therein from
the Federal Government, the instru-
ment effecting or recording the trans-
fer shall contain a convenant running
with the land assuring nondiscrimina-
tion for the period during which the
real property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits. Where no transfer of
property is involved, but property is
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude such a covenant in any subse-
quent transfer of such property. Where
the property is obtained from the Fed-
eral Government, such covenant may
also include a condition coupled with a
right to be reserved by the Department
to revert title to the property in the
event of a breach of the covenant
where, in the discretion of the respon-
sible Department official, such a condi-
tion and right of reverter are appro-
priate to the statute under which the
real property is obtained and to the na-
ture of the grant and the grantee.

(b) Assurances from government agen-
cies. In the case of any application from
any department, agency, or office of
any State or local government for Fed-
eral financial assistance for any speci-
fied purpose, the assurance required by
this section shall extend to any other
department, agency, or office of the
same governmental unit if the policies
of such other department, agency, or
office will substantially affect the
project for which Federal financial as-
sistance is requested.

§42.106

(c) Assurance from academic and other
institutions. (1) In the case of any appli-
cation for Federal financial assistance
for any purpose to an academic institu-
tion, the assurance required by this
section shall extend to admission prac-
tices and to all other practices relating
to the treatment of students.

(2) The assurance required with re-
spect to an academic institution, de-
tention or correctional facility, or any
other institution or facility, insofar as
the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals
as students, patients, wards, inmates,
persons subject to control, or clients of
the institution or facility or to the op-
portunity to participate in the provi-
sion of services, disposition, treatment,
or benefits to such individuals, shall be
applicable to the entire institution or
facility.

(d) Continuing Federal financial assist-
ance. Any State or State agency apply-
ing for continuing Federal financial as-
sistance subject to this regulation
shall as a condition for the extension of
such assistance:

(1) Provide a statement that the pro-
gram is (or, in the case of a new pro-
gram, will be) conducted in compliance
with this regulation, and

(2) Provide for such methods of ad-
ministration as are found by the re-
sponsible Department official to give
reasonable assurance that the primary
recipient and all other recipients of
Federal financial assistance under such
program will comply with this regula-
tion.

[Order No. 3656-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973; Order No. 2679-2003, 68 FR 51364,
Aug. 26, 2003]

§42.106 Compliance information.

(a) Cooperation and assistance. Each
responsible Department official shall,
to the fullest extent practicable, seek
the cooperation of recipients in obtain-
ing compliance with this subpart and
shall provide assistance and guidance
to recipients to help them comply vol-
untarily with this subpart.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Department official or
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his designee timely, complete, and ac-
curate compliance reports at such
times, and in such form and containing
such information, as the responsible
Department official or his designee
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this subpart. In general, recipi-
ents should have available for the De-
partment racial and ethnic data show-
ing the extent to which members of mi-
nority groups are beneficiaries of feder-
ally assisted programs. In the case in
which a primary recipient extends Fed-
eral financial assistance to any other
recipient or subcontracts with any
other person or group, such other re-
cipient shall also submit such compli-
ance reports to the primary recipient
as may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this subpart.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Department official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities, as may be perti-
nent to ascertain compliance with this
subpart. Whenever any information re-
quired of a recipient is in the exclusive
possession of any other agency, institu-
tion, or person and that agency, insti-
tution, or person fails or refuses to fur-
nish that information, the recipient
shall so certify in its report and set
forth the efforts which it has made to
obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this subpart and its applicability to the
program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Department official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this sub-
part.

[Order No. 3656-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973]
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§42.107 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Department official or his
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this subpart.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this subpart may
by himself or by a representative file
with the responsible Department offi-
cial or his designee a written com-
plaint. A complaint must be filed not
later than 180 days from the date of the
alleged discrimination, unless the time
for filing is extended by the responsible
Department official or his designee.

(c) Investigations. The responsible De-
partment official or his designee will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this subpart. The investigation should
include, whenever appropriate, a re-
view of the pertinent practices and
policies of the recipient, the cir-
cumstances under which the possible
noncompliance with this subpart oc-
curred, and other factors relevant to a
determination as to whether the recipi-
ent has failed to comply with this sub-
part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this subpart, the respon-
sible Department official or his des-
ignee will so inform the recipient and
the matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in §42.108.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the responsible
Department official or his designee will
so inform the recipient and the com-
plainant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this subpart, or because
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he has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this subpart. The iden-
tity of complainants shall be kept con-
fidential except to the extent necessary
to carry out the purpose of this sub-
part, including the conduct of any in-
vestigation, hearing, or judicial pro-
ceeding arising thereunder.

[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973]

§42.108 Procedure for effecting com-
pliance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this subpart and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
the responsible Department official
may suspend or terminate, or refuse to
grant or continue, Federal financial as-
sistance, or use any other means au-
thorized by law, to induce compliance
with this subpart. Such other means
include, but are not limited to:

(1) Appropriate proceedings brought
by the Department to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and

(2) Any applicable proceeding under
State or local law.

(b) Noncompliance with assurance re-
quirement. If an applicant or recipient
fails or refuses to furnish an assurance
required under §42.105, or fails or re-
fuses to comply with the provisions of
the assurance it has furnished, or oth-
erwise fails or refuses to comply with
any requirement imposed by or pursu-
ant to title VI or this subpart, Federal
financial assistance may be suspended,
terminated, or refused in accordance
with the procedures of title VI and this
subpart. The Department shall not be
required to provide assistance in such a
case during the pendency of adminis-
trative proceedings under this subpart,
except that the Department will con-
tinue assistance during the pendency of
such proceedings whenever such assist-
ance is due and payable pursuant to a
final commitment made or an applica-

§42.109

tion finally approved prior to the effec-
tive date of this subpart.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until:

(1) The responsible Department offi-
cial has advised the applicant or recipi-
ent of his failure to comply and has de-
termined that compliance cannot be
secured by voluntary means,

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this subpart,

(3) The action has been approved by
the Attorney General pursuant to
§42.110, and

(4) The expiration of 30 days after the
Attorney General has filed with the
committee of the House and the com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action.

Any action to suspend or terminate or
to refuse to grant or to continue Fed-
eral financial assistance shall be lim-
ited to the particular political entity,
or part thereof, or other applicant or
recipient as to whom such a finding has
been made and shall be limited in its
effect to the particular program, or
part thereof, in which such noncompli-
ance has been so found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until:

(1) The responsible Department offi-
cial has determined that compliance
cannot be secured by voluntary means,

(2) The action has been approved by
the Attorney General, and

(3) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance.

§42.109 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §42.108(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
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affected applicant or recipient. That
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for that ac-
tion. The notice shall (1) Fix a date,
not less than 20 days after the date of
such notice, within which the applicant
or recipient may request that the re-
sponsible Department official schedule
the matter for hearing, or (2) advise
the applicant or recipient that a hear-
ing concerning the matter in question
has been scheduled and advise the ap-
plicant or recipient of the place and
time of that hearing. The time and
place so fixed shall be reasonable and
shall be subject to change for cause.
The complainant, if any, shall be ad-
vised of the time and place of the hear-
ing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing under this para-
graph or to appear at a hearing for
which a date has been set shall be
deemed to be a waiver of the right to a
hearing afforded by section 602 of the
Act and §42.108(c) and consent to the
making of a decision on the basis of
such information as is available.

(b) Time and place of hearing. Hear-
ings shall be held at the offices of the
Department in Washington, DC, at a
time fixed by the responsible Depart-
ment official, unless he determines
that the convenience of the applicant
or recipient or of the Department re-
quires that another place be selected.
Hearings shall be held before the re-
sponsible Department official or, at his
discretion, before a hearing examiner
designated in accordance with 5 U.S.C.
3105 and 3344 (section 11 of the Adminis-
trative Procedure Act).

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the Department shall have
the right to be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with 5 U.S.C. 5564—
557 (sections 5-8 of the Administrative
Procedure Act), and in accordance with
such rules of procedure as are proper
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(and not inconsistent with this section)
relating to the conduct of the hearing,
giving of notices subsequent to those
provided for in paragraph (a) of this
section, taking of testimony, exhibits,
arguments and briefs, requests for find-
ings, and other related matters. Both
the Department and the applicant or
recipient shall be entitled to introduce
all relevant evidence on the issues as
stated in the notice for hearing or as
determined by the officer conducting
the hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this subpart, but rules or prin-
ciples designed to assure production of
the most credible evidence available
and to subject testimony to test by
cross-examination shall be applied
whenever reasonably necessary by the
officer conducting the hearing. The
hearing officer may exclude irrelevant,
immaterial, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record
shall be open to examination by the
parties and opportunity shall be given
to refute facts and arguments advanced
on either side of the issues. A tran-
script shall be made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the
record. All decisions shall be based
upon the hearing record and written
findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this subpart with re-
spect to two or more Federal statutes,
authorities, or other means by which
Federal financial assistance is ex-
tended and to which this subpart ap-
plies, or noncompliance with this sub-
part and the regulations of one or more
other Federal Departments or agencies
issued under title VI of the Act, the At-
torney General may, by agreement
with such other departments or agen-
cies, whenever appropriate, provide for
the conduct of consolidated or joint
hearings, and for the application to
such hearings of rules of procedure not
inconsistent with this subpart. Final
decisions in such cases, insofar as this
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subpart is concerned, shall be made in
accordance with §42.110.

[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973]

§42.110 Decisions and notices.

(a) Decisions by person other than the
responsible Department official. If the
hearing is held by a hearing examiner,
such hearing examiner shall either
make an initial decision, if so author-
ized, or certify the entire record, in-
cluding his recommended findings and
proposed decision, to the responsible
Department official for a final deci-
sion, and a copy of such initial decision
or certification shall be mailed to the
applicant or recipient. Whenever the
initial decision is made by the hearing
examiner, the applicant or recipient
may, within 30 days of the mailing of
such notice of initial decision, file with
the responsible Department official his
exceptions to the initial decision, with
his reasons therefor. In the absence of
exceptions, the responsible Department
official may on his own motion, within
45 days after the initial decision, serve
on the applicant or recipient a notice
that he will review the decision. Upon
filing of such exceptions, or of such no-
tice of review, the responsible Depart-
ment official shall review the initial
decision and issue his own decision
thereon including the reasons therefor.
In the absence of either exceptions or a
notice of review the initial decision
shall constitute the final decision of
the responsible Department official.

(b) Decisions on the record or on review
by the responsible Department official.
Whenever a record is certified to the
responsible Department official for de-
cision or he reviews the decision of a
hearing examiner pursuant to para-
graph (a) of this section, or whenever
the responsible Department official
conducts the hearing, the applicant or
recipient shall be given a reasonable
opportunity to file with him briefs or
other written statements of its conten-
tions, and a copy of the final decision
of the responsible Department official
shall be given in writing to the appli-
cant or recipient and to the complain-
ant, if any.

(c) Decisions on the record whenever a
hearing is waived. Whenever a hearing

§42.110

is waived pursuant to §42.109(a), a deci-
sion shall be made by the responsible
Department official on the record and a
copy of such decision shall be given in
writing to the applicant or recipient,
and to the complainant, if any.

(d) Rulings required. Each decision of
a hearing officer or responsible Depart-
ment official shall set forth his ruling
on each findings, conclusion, or excep-
tion presented, and shall identify the
requirement or requirements imposed
by or pursuant to this subpart with
which it is found that the applicant or
recipient has failed to comply.

(e) Approval by Attorney General. Any
final decision of a responsible Depart-
ment official (other than the Attorney
General) which provides for the suspen-
sion or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
sanction available under this subpart
or the Act, shall promptly be trans-
mitted to the Attorney General, who
may approve such decision, vacate it,
or remit or mitigate any sanction im-
posed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue, Federal financial assistance, in
whole or in part, to which this regula-
tion applies, and may contain such
terms, conditions, and other provisions
as are consistent with, and will effec-
tuate the purposes of, the Act and this
subpart, including provisions designed
to assure that no Federal financial as-
sistance to which this regulation ap-
plies will thereafter be extended to the
applicant or recipient determined by
such decision to be in default in its per-
formance of an assurance given by it
pursuant to this subpart, or to have
otherwise failed to comply with this
subpart, unless and until, it corrects
its noncompliance and satisfies the re-
sponsible Department official that it
will fully comply with this subpart.

(g) Post-termination proceedings. (1) An
applicant or recipient adversely af-
fected by an order issued under para-
graph (f) of this section shall be re-
stored to full eligibility to receive Fed-
eral financial assistance if it satisfies
the terms and conditions of that order
for such eligibility or if it brings itself
into compliance with this subpart and
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provides reasonable assurance that it
will fully comply with this subpart.

(2) Any applicant or recipient ad-
versely affected by an order entered
pursuant to paragraph (f) of this sec-
tion may at any time request the re-
sponsible Department official to re-
store fully its eligibility to receive
Federal financial assistance. Any such
request shall be supported by informa-
tion showing that the applicant or re-
cipient has met the requirements of
paragraph (g)(1) of this section. If the
responsible Department official denies
any such request, the applicant or re-
cipient may submit a request for a
hearing in writing, specifying why it
believes such official to have been in
error. It shall thereupon be given an
expeditious hearing, with a decision on
the record, in accordance with rules of
procedure issued by the responsible De-
partment official. The applicant or re-
cipient will be restored to such eligi-
bility if it proves at such a hearing
that it satisfied the requirements of
paragraph (g)(1) of this section. While
proceedings under this paragraph are
pending, sanctions imposed by the
order issued under paragraph (f) of this
section shall remain in effect.

[Order No. 3656-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17956,
July 5, 1973]

§42.111 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

§42.112 Effect on other regulations;
forms and instructions.

(a) Effect on other regulations. Nothing
in this subpart shall be deemed to su-
persede any provision of subpart A or B
of this part or Executive Order 11114 or
11246, as amended, or of any other regu-
lation or instruction which prohibits
discrimination on the ground of race,
color, or national origin in any pro-
gram or situation to which this sub-
part is inapplicable, or which prohibits
discrimination on any other ground.

(b) Forms and instructions. Each re-
sponsible Department official, other
than the Attorney General or Deputy
Attorney General, shall issue and
promptly make available to interested
persons forms and detailed instructions
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and procedures for effectuating this
subpart as applied to programs to
which this subpart applies and for
which he is responsible.

(c) Supervision and coordination. The
Attorney General may from time to
time assign to officials of the Depart-
ment, or to officials of other depart-
ments or agencies of the Government,
with the consent of such departments
or agencies, responsibilities in connec-
tion with the effectuation of the pur-
poses of title VI of the Act and this
subpart (other than responsibility for
final decision as provided in §42.110(e)),
including the achievement of the effec-
tive coordination and maximum uni-
formity within the Department and
within the Executive Branch of the
Government in the application of title
VI of the Act and this subpart to simi-
lar programs and in similar situations.
Any action taken, determination made,
or requirement imposed by an official
of another Department or agency act-
ing pursuant to an assignment of re-
sponsibility under this subsection shall
have the same effect as though such ac-
tion had been taken by the Attorney
General.

[Order No. 3656-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17956,
July 5, 1973; Order No. 568-74, 39 FR 18646,
May 29, 1974]

APPENDIX A TO SUBPART C OF PART 42—
FEDERAL FINANCIAL ASSISTANCE
ADMINISTERED BY THE DEPARTMENT
OF JUSTICE TO WHICH THIS SUBPART
APPLIES

NoOTE: Failure to list a type of Federal as-
sistance in appendix A shall not mean, if
title VI is otherwise applicable, that a pro-
gram is not covered.

1. Assistance provided by the Office of Jus-
tice Programs (OJP), the Bureau of Justice
Assistance (BJA), the National Institute of
Justice (N1J), the Bureau of Justice Statis-
tics (BJS), and the Office of Juvenile Justice
and Delinquency Prevention (OJJDP), in-
cluding block, formula, and discretionary
grants, victim compensation payments, and
victim assistance grants (title I of the Omni-
bus Crime Control and Safe Streets Act of
1968, 42 U.S.C. 3701-3796, as amended (Pub. L.
90-351, as amended by Pub. L. 93-83, Pub. L.
93-415, Pub. L. 94430, Pub. L. 94-503, Pub. L.
95-115, Pub. L. 96-157, and Pub. L. 98-473); the
Juvenile Justice and Delinquency Preven-
tion Act of 1974, 42 U.S.C. 5601-5751, as
amended (Pub. L. 93-415, as amended by Pub.

1146



Department of Justice

L. 94-503, Pub. L. 95-115, Pub. L. 96-509, and
Pub. L. 98-473); the Victims of Crime Act of
1984, 42 U.S.C. 10601-10604, (Pub. L. 98-473)).

2. Assistance provided by the Bureau of
Prisons (BOP) including technical assistance
to State and local governments for improve-
ment of correctional systems; training of law
enforcement personnel, and assistance to
legal services programs (18 U.S.C. 4042).

3. Assistance provided by the National In-
stitute of Corrections (NIC) including train-
ing, grants, and technical assistance to State
and local governments, public and private
agencies, educational institutions, organiza-
tions and individuals, in the area of correc-
tions (18 U.S.C. 4351-4353).

4. Assistance provided by the Drug En-
forcement Administration (DEA) including
training, joint task forces, information shar-
ing agreements, cooperative agreements, and
logistical support, primarily to State and
local government agencies (21 U.S.C. 871-886).

5. Assistance provided by the Community
Relations Service (CRS) in the form of dis-
cretionary grants to public and private agen-
cies under the Cuban-Haitian Entrant Pro-
gram (title V of the Refugee Education As-
sistance Act of 1980, Pub. L. 96-422).

6. Assistance provided by the U.S. Parole
Commission in the form of workshops and
training programs for State and local agen-
cies and public and private organizations (18
U.S.C. 4204).

7. Assistance provided by the Federal Bu-
reau of Investigation (FBI) including field
training, training through its National Acad-
emy, National Crime Information Center,
and laboratory facilities, primarily to State
and local criminal justice agencies (Omnibus
Crime Control and Safe Streets Act of 1968,
as amended 42 U.S.C. 3701-3796).

8. Assistance provided by the Immigration
and Naturalization Service (INS) including
training and services primarily to State and
local governments under the Alien Status
Verification Index (ASVI); and citizenship
textbooks and training primarily to schools
and public and private service agencies (8
U.S.C. 1360, 8 U.S.C. 1457).

9. Assistance provided by the United States
Marshals Service through its Cooperative
Agreement Program for improvement of
State and local correctional facilities (Pub.
L. 99-180, 99 Stat. 1142).

10. Assistance provided by the Attorney
General through the Equitable Transfer of
Forfeited Property Program (Equitable
Sharing) primarily to State and local law en-
forcement agencies (21 U.S.C. 881(e)).

11. Assistance provided by the Department
of Justice participating agencies that con-
duct specialized training through the Na-
tional Center for State and Local Law En-
forcement Training, a component of the Fed-
eral Law Enforcement Training Center
(FLETC), Glenco, Georgia (Pursuant to
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Memorandum Agreement with the Depart-
ment of Treasury).

[Order No. 1204-87, 52 FR 24449, July 1, 1987]

Subpart D—Nondiscrimination in
Federally Assisted Programs—
Implementation of Section
815(c)(1) of the Justice Sys-
t]e;r;\g Improvement Act of

AUTHORITY: Secs. 802(a), 815(c), and 817(d) of
the Justice System Improvement Act of 1979,
42 U.S.C. 3701, et seq., as amended (Pub. L. 90—
351, as amended by Pub. L. 93-83, Pub. L. 93—
415, Pub. L. 94-503, and Pub. L. 96-157 (De-
cember 27, 1979) (JSIA) and Sec. 262 of the
Juvenile Justice and Delinquency Preven-
tion Act of 1974, as amended, 42 U.S.C. 5672
(Pub. L. 93-415, as amended by Pub. L. 95-
115)).

SOURCE: 45 FR 28705, Apr. 30, 1980, unless
otherwise noted.

§42.201 Purpose and application.

(a) The purpose of this subpart is to
implement the provisions of section
815(c) of the Justice System Improve-
ment Act of 1979 (42 U.S.C. 3789d(c);
title VI of the Civil Rights Act of 1964,
42 U.S.C. 2000d; and title IX of the Edu-
cation Amendments of 1972, 20 U.S.C.
1681, et seq., to the end that no person
in any State shall on the ground of
race, color, national origin, sex, or reli-
gion be excluded from participation in,
be denied the benefits of, be subjected
to discrimination under, or be denied
employment in connection with any
program or activity funded in whole or
in part with funds made available
under either the Justice System Im-
provement Act or the Juvenile Justice
Act by the Law Enforcement Assist-
ance Administration, the National In-
stitute of Justice, or the Bureau of
Justice Statistics. These regulations
also implement Executive Order 12138,
which requires all Federal agencies
awarding financial assistance to take
certain steps to advance women’s busi-
ness enterprise.

(b) The regulations in this subpart
apply to the delivery of services by,
and employment practices of recipients
administering, participating in, or sub-
stantially benefiting from any program
or activity receiving Federal financial
assistance extended under the Justice
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System Improvement Act of 1979, or
the Juvenile Justice and Delinquency
Prevention Act of 1974, as amended.

(c) Where a private recipient which
receives such assistance through a unit
of government is engaged in prohibited
discrimination, the Office of Justice
Assistance, Research, and Statistics
will invoke the enforcement procedures
of this subpart (§42.208, et seq.) against
the appropriate unit of government for
failure to enforce the assurances of
nondiscrimination given it by the pri-
vate recipient pursuant to §42.204(a).
Where a private recipient receives as-
sistance either directly from the Law
Enforcement Assistance Administra-
tion, the National Institute of Justice,
or the Bureau of Justice Statistics or
through another private entity which
receives funds directly from one of
those agencies, compliance will be en-
forced pursuant to section 803(a) of the
Justice System Improvement Act.

§42.202 Definitions.

(a) JSIA means the Justice System
Improvement Act of 1979, Public Law
96-157, 42 U.S.C. 3701, et seq.

(b) Juvenile Justice Act means title I
and IT of the Juvenile Justice and De-
linquency Prevention Act of 1974, Pub-
lic Law 93-415, as amended by Public
Law 94-503 and Public Law 95-115.

(c) OJARS or Office means the Office
of Justice Assistance, Research, and
Statistics.

(d) LEAA means the Law Enforce-
ment Assistance Administration.

(e) NIJ means the National Institute
of Justice.

(f) BJS means the Bureau of Justice
Statistics.

(g) Employment practices means all
terms and conditions of employment
including but not limited to, all prac-
tices relating to the screening, recruit-
ment, referral, selection, training, ap-
pointment, promotion, demotion, and
assignment of personnel, and includes
advertising, hiring, assignments, clas-
sification, discipline, layoff and termi-
nation, upgrading, transfer, leave prac-
tices, rate of pay, fringe benefits, or
other forms of pay or credit for serv-
ices rendered and use of facilities.

(h) Investigation includes fact-finding
efforts and, pursuant to §42.205(c)(3),
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attempts to secure the voluntary reso-
lution of complaints.

(i) Compliance review means a review
of a recipient’s selected employment
practices or delivery of services for
compliance with the provisions of sec-
tion 815(c)(1) of the Justice System Im-
provement Act, or this subpart.

(j) Noncompliance means the failure of
a recipient to comply with section
815(c)(1) of the Justice System Im-
provement Act, or this subpart.

(k) Program or activity means the op-
eration of the agency or organizational
unit of government receiving or sub-
stantially benefiting from financial as-
sistance awarded, e.g., a police depart-
ment or department of corrections.

(1) Pattern or practice means any pro-
cedure, custom, or act affecting or po-
tentially affecting, more than a single
individual in a single or isolated in-
stance.

(m) Religion includes all aspects of re-
ligious observance and practice as well
as belief.

(n) Recipient means any State or local
unit of government or agency thereof,
and any private entity, institution, or
organization, to which Federal finan-
cial assistance is extended directly, or
through such government or agency,
but such term does not include any ul-
timate beneficiary of such assistance.

(o) State means any State of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, American
Samoa, the Trust Territory of the Pa-
cific Islands, and the Commonwealth of
the Northern Mariana Islands;

(p) Unit of local government means any
city, county, township, town, borough,
parish, village or other general purpose
political subdivision of a State, an In-
dian tribe which performs law enforce-
ment functions as determined by the
Secretary of the Interior, or, for the
purpose of assistance eligiblity, any
agency of the District of Columbia gov-
ernment or the U.S. Government per-
forming law enforcement functions in
and for the District of Columbia;

(q) Combination as applied to States
or units of local government means
any grouping or joining together of
such States or units for the purpose of
preparing, developing, or implementing
a criminal justice program or project;
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(r) Criminal justice council or CJC
means the agency designated by a
State to perform the functions listed in
section 402(b)(1) of the Justice System
Improvement Act.

(s) All masculine terms such as he,
his, and him should be construed to
mean their respective feminine coun-
terparts, she, hers, and her, where ap-
propriate.

[45 FR 28705, Apr. 30, 1980; 45 FR 54037, Aug.
14, 1980]

§42.203 Discrimination prohibited.

(a) No person in any State shall on
the ground of race, color, religion, na-
tional origin, or sex be excluded from
participation in, be denied the benefits
of, be subjected to discrimination
under, or denied employment in con-
nection with any program or activity
funded in whole or in part with funds
made available under the JSIA or the
Juvenile Justice Act.

(b) A recipient may not, directly or
through contractual or other arrange-
ments, on the grounds set forth in
paragraph (a) of this section:

(1) Deny an individual any disposi-
tion, service, financial aid, or benefit
provided under the program;

(2) Provide any disposition, service,
financial aid, or benefit to an indi-
vidual which is different, or is provided
in a different manner, from that pro-
vided to others under the program;

(3) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any disposi-
tion, service, financial aid, or benefit
under the program;

(4) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any disposition, service, or financial
aid or benefit under the program;

(5) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any disposition, service, fi-
nancial aid, function, or benefit pro-
vided under the program;

(6) Deny an individual an opportunity
to participate in the program through
the provision of services or otherwise
or afford him an opportunity to do so

§42.203

which is different from that afforded
others under the program;

(7) Deny a person the opportunity to
participate as a member of a planning
or advisory body which is an integral
part of the program;

(8) Subject any individual to physical
abuse or summary punishment, or deny
any individual the rights guaranteed
by the Constitution to all persons;

(9) Subject any individual to dis-
crimination in its employment prac-
tices in connection with any program
or activity funded in whole or in part
with funds made available under the
JSIA or the Juvenile Justice Act;

(10) Use any selection device in a
manner which is inconsistent with the
Department of Justice Uniform on Em-
ployee Selection Guidelines, 28 CFR
50.14.

(c) In matters involving employment
discrimination, section 815(c)(1) of the
JSIA shall be interpreted by the Office
consistently with title VII of the Civil
Rights Act of 1964, Public Law 88-352,
79 Stat. 253, as amended by the Equal
Employment Opportunity Act of 1972,
Public Law 92-261, 87 Stat. 103, and the
Pregnancy Discrimination Act, Public
Law 95-555, 92 Stat. 2076.

(d) The use of a minimum height or
weight requirement which operates to
disproportionately exclude women and
persons of certain national origins,
such as persons of Hispanic or Asian
descent, is a violation of this subpart,
unless the recipient is able to dem-
onstrate convincingly, through use of
supportive factual data, that the re-
quirement has been validated as set
forth in the Department of Justice
Guidelines on Employee Selection Pro-
cedures, 28 CFR 50.14.

(e) A recipient, in determining the
type of disposition, services, financial
aid, benefits, or facilities which will be
provided under any program, or the
class of individuals to whom, or the sit-
uations in which, such will be provided
under any program, may not directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion under section 815(c)(1) of the JSIA,
or have the effect of defeating or sub-
stantially impairing accomplishment
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of the objectives of the program as re-
spects individuals of a particular race,
color, sex, national origin, or religion.

(f) In determining the site or location
of facilities, a recipient or applicant
may not make selections with the pur-
pose or effect of excluding individuals
from, denying them the benefits of,
subjecting them to discrimination
under, or denying them employment in
connection with any program or activ-
ity to which this subpart applies; or
with the purpose or effect of defeating
or substantially impairing the accom-
plishment of the objectives of the
JSIA, the Juvenile Justice Act, or this
subpart.

(g) For the purposes of this section,
the disposition, services, financial aid,
or benefits provided under a program
or activity receiving Federal financial
assistance shall be deemed to include
any portion of any program or function
or activity conducted by any recipient
of Federal financial assistance which
program, function, or activity is di-
rectly or indirectly improved, en-
hanced, enlarged, or benefited by such
Federal financial assistance or which
makes use of any facility, equipment,
or property provided with the aid of
Federal financial assistance.

(h) The enumeration of specific forms
of prohibited discrimination in para-
graphs (b) through (g) of this section
does not limit the generality of the
prohibition in paragraph (a) of this sec-
tion.

(i)(1) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, religion,
national origin, or sex, the recipient
must take affirmative action to over-
come the effects of prior discrimina-
tion.

(2) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, religion, national origin, or
sex.

(j) Nothing contained in this subpart
shall be construed as requiring any re-
cipient to adopt a percentage ratio,
quota system, or other program to
achieve racial balance. The use of goals
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and timetables is not use of a quota
prohibited by this section.

[45 FR 28705, Apr. 30, 1980, as amended at 45
FR 54036, Aug. 14, 1980]

§42.204 Applicants’ obligations.

(a) Every application for Federal fi-
nancial assistance to which this sub-
part applies shall, as a condition of ap-
proval of such application and the ex-
tension of any Federal financial assist-
ance pursuant to such application, con-
tain or be accompanied by an assur-
ance that the applicant will comply
with all applicable nondiscrimination
requirements and will obtain such as-
surances from its subgrantees, contrac-
tors, or subcontractors to which this
subpart applies, as a condition of the
extension of Federal financial assist-
ance to them.

(b) Every unit of State or local gov-
ernment and every agency of such unit
that applies for a grant of $500,000 or
more under the JSIA or the Juvenile
Justice Act, must submit a copy of its
current Equal Employment Oppor-
tunity Program (if required to develop
one under 28 CFR 42.301, et. seq.) to
OJARS at the same time it submits its
grant application. No application for
$5600,000 or more will be approved until
OJARS has approved the applicant’s
EEOP.

(c) Every application for Federal fi-
nancial assistance from a State or
local unit of government or agency
thereof shall contain an assurance that
in the event a Federal or State court or
Federal or State administrative agency
makes a finding of discrimination after
a due process hearing, on the ground of
race, color, religion, national origin, or
sex against the recipient State or local
government unit, or agency, the recipi-
ent will forward a copy of the finding
to the appropriate CJC and to OJARS.

[45 FR 28705, Apr. 30, 1980, as amended at 45
FR 54037, Aug. 14, 1980]

§42.205 Complaint investigation.

(a) The Office shall investigate com-
plaints filed by or on behalf of an indi-
vidual claiming to be aggrieved, that
allege a violation of section 815(c)(1) of
the JSIA, or this subpart.

(b) No complaint will be investigated
if it is received more than one year
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after the date of the alleged discrimi-
nation, unless the time for filing is ex-
tended by the Director of OJARS for
good cause shown.

(c) The Office shall conduct inves-
tigations of complaints as follows:

(1) Within 21 days of receipt of a com-
plaint, the Office shall:

(i) Ascertain whether it had jurisdic-
tion under paragraphs (a) and (b) of
this section;

(ii) If jurisdiction is found, notify the
recipient alleged to be discriminating
of its receipt of the complaint; and

(iii) Initiate the investigation.

(2) The investigation will ordinarily
be initiated by a letter requesting data
pertinent to the complaint and advis-
ing the recipient of:

(i) The nature of the complaint, and,
with the written consent of the com-
plainant, the identity of the complain-
ant;

(ii) The programs or activities af-
fected by the complaint;

(iii) The opportunity to make, at any
time prior to receipt of the Office’s pre-
liminary findings, a documentary sub-
mission, responding to, rebutting, or
denying the allegations made in the
complaint; and

(iv) The schedule under which the
complaint will be investigated and a
determination of compliance or non-
compliance made.

Copies of this letter will also be sent to
the chief executive of the appropriate
unit(s) of government, and to the ap-
propriate CJC.

(3) Within 150 days or, where an on-
site investigation is required, within
175 days after the initiation of the in-
vestigation, the Office shall advise the
complainant, the recipient, the chief
executive(s) of the appropriate unit(s)
of government, and the appropriate
CJC of:

(i) Its investigative findings;

(ii) Where appropriate, its
ommendations for compliance; and

(iii) If it is likely that satisfactory
resolution of the complaint can be ob-
tained, the recipient’s opportunity to
request the Office to engage in vol-
untary compliance negotiations prior
to the Director of OJARS’ determina-
tion of compliance or non-compliance.

(4) If, within 30 days, the Office’s rec-
ommendations for compliance are not

rec-
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met, or voluntary compliance is not se-
cured, the matter will be forwarded to
the Director of OJARS for a determina-
tion of compliance or non-compliance.
The determination shall be made no
later than 14 days after the conclusion
of the 30-day period. If the Director
makes a determination of non-compli-
ance with section 815(c)(1) of the JSIA,
the Office shall institute administra-
tive proceedings pursuant to §42.208 et
seq.

(6) If the complainant or another
party, other than the Attorney Gen-
eral, has filed suit in Federal or State
court alleging the same discrimination
alleged in a complaint to OJARS, and,
during OJARS’ investigation, the trial
of that suit would be in progress,
OJARS will suspend its investigation
and monitor the litigation through the
court docket and, where necessary,
contacts with the complainant. Upon
receipt of notice that the court has
made a finding of a pattern or practice
of discrimination within the meaning
of §42.208, the Office will institute ad-
ministrative proceedings pursuant to
§42.208, et seq. Upon receipt of notice
that the court has made a finding af-
fecting only the complainant, the Of-
fice will adopt the findings of the court
as its investigative findings pursuant
to §42.205(c)(3).

(6) The time limits listed in para-
graphs (c¢)(1) through (c)(5) of this sec-
tion shall be appropriately adjusted
where OJARS requests another Federal
agency or another branch of the De-
partment of Justice to act on the com-
plaint. OJARS will monitor the
progress of the matter through liaison
with the other agency. Where the re-
quest to act does not result in timely
resolution of the matter, OJARS will
institute appropriate proceedings pur-
suant to this section.

[45 FR 28705, Apr. 30, 1980; 45 FR 54037, Aug.
14, 1980]

§42.206 Compliance reviews.

(a) The Office shall periodically con-
duct:

(1) Pre-award compliance reviews of
all applicants requesting a grant from
LEAA, N1J, or BJS for $500,000 or more;
and
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(2) Post-award compliance reviews of
selected recipients of LEAA, NIJ, or
BJS assistance.

(b) Pre-award reviews. The Office shall
review selected formula, discretionary,
and national priority applications for
$500,000 or more in order to determine
whether the application presents a pos-
sibility of discrimination in the serv-
ices to be performed under the grant,
or in the employment practices of the
applicant. In those instances where it
finds such a possibility, the Office shall
special condition, disapprove or take
other action with respect to the appli-
cation to assure that the project com-
plies with section 815(c)(1) of the JSIA.

(c) Post-award reviews. The Office
shall seek to review those recipients
which appear to have the most serious
equal employment opportunity prob-
lems, or the greatest disparity in the
delivery of services to the minority and
non-minority or male and female com-
munities they serve. Selection for re-
view shall be made on the basis of:

(1) The relative disparity between the
percentage of minorities, or women, in
the relevant labor market, and the per-
centage of minorities, or women, em-
ployed by the recipient;

(2) The percentage of women and mi-
norities in the population receiving
program benefits;

(3) The number and nature of dis-
crimination complaints filed against a
recipient with OJARS or other Federal
agencies;

(4) The scope of the problems re-
vealed by an investigation commenced
on the basis of a complaint filed with
the Office against a recipient or by a
pre-award compliance review; and

(6) The amount of assistance provided
to the recipient.

(d) Within 15 days after selection of a
recipient for review, the Office shall in-
form the recipient that it has been se-
lected and will initiate the review. The
review will ordinarily be initiated by a
letter requesting data pertinent to the
review and advising the recipient of:

(1) The practices to be reviewed;

(2) The programs or activities af-
fected by the review;

(3) The opportunity to make, at any
time prior to receipt of the Office’s in-
vestigative findings, a documentary
submission responding to the Office,
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explaining, validating, or otherwise ad-
dressing the practices under review;
and

(4) The schedule under which the re-
view will be conducted and a deter-
mination of compliance or non-compli-
ance made.

Copies of this letter will also be sent to
the chief executive of the appropriate
unit(s) of government, and to the ap-
propriate CJC.

(e) Within 150 days or, where an on-
site investigation is required, within
175 days after the initiation of the re-
view, the Office shall advise the recipi-
ent, the chief executive(s) of the appro-
priate unit(s) of government, and the
appropriate CJC, of:

(1) Its investigative findings;

(2) Where appropriate, its
ommendations for compliance; and

(3) The opportunity to request the Of-
fice to engage in voluntary compliance
negotiations prior to the Director of
OJARS’ determination of compliance
or noncompliance.

(f) If, within 30 days, the Office’s rec-
ommendations for compliance are not
met, or voluntary compliance is not se-
cured, the Director of OJARS shall
make a determination of compliance or
non-compliance. The determination
shall be made no later than 14 days
after the conclusion of the 30-day nego-
tiation period. If the Director makes a
determination of non-compliance with
section 815(c) of the JSIA, the Office
shall institute administrative pro-
ceedings pursuant to §42.208, et seq.

[45 FR 28705, Apr. 30, 1980; 45 FR 54037, Aug.
14, 1980]

rec-

§42.207 Compliance information.

(a) Each recipient shall:

(1) Keep such records, and submit to
OJARS such timely, complete, and ac-
curate information as OJARS may re-
quest to determine whether the recipi-
ent is complying with section 815(c)(1)
of the JSIA; and

(2) Permit reasonable access by
OJARS to its books, documents, pa-
pers, and records, to the extent nec-
essary to determine whether the recipi-
ent is complying with section 815(c)(1)
of the JSIA.
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(b) Failure to comply with §42.207(a)
shall subject the recipient to the sanc-
tions provided in section 803(a) of the
JSIA, 42 U.S.C. 3783(a).

§42.208 Notice of noncompliance.

(a) Whenever the Office has:

(1) Received notice of a finding, after
notice and opportunity for a hearing
by:

(i) A Federal court (other than in an
action brought by the Attorney Gen-
eral under section 815(c)(3) of the
JSIA);

(ii) A State court; or

(iii) A Federal or State administra-
tive agency (other than the Office
under paragraph (a)(2) of this section);
to the effect that there has been a pat-
tern or practice of discrimination in
violation of section 815(c)(1) of the
JSIA; or

(2) Made a determination after an in-
vestigation by the Office pursuant to
§42.205 or §42.206 of this subpart that a
State government or unit of general
local government, or agency thereof, is
not in compliance with this subpart, or
section 815(c)(1) of the JSIA, or this
subpart: the Office shall, within 10 days
after such occurrence, notify the chief
executive of the affected State and, if
the action involves a unit of general
local government, the chief executive
of such unit of general local govern-
ment, that such program or activity
has been so found or determined not to
be in compliance with this subpart or
section 815(c)(1) of the JSIA or this
subpart, and shall request each chief
executive notified under this section
with respect to such violation to secure
compliance.

(b) For the purposes of this section,
notice means:

(1) Publication in—

(i) Employment Practices Decisions,
Commerce Clearinghouse, Inc.;

(ii) Fair Employment Practices, Bu-
reau of National Affairs, Inc.;

(iii) The United States Law Week,
Bureau of National Affairs, Inc.; or

(iv) Federal Supplement, Federal Re-
porter, or Supreme Reporter, West
Publishing Company; or

(2) Receipt by the Office of a reliable
copy of a pattern or practice finding,
made after a due process hearing from
any source.

§42.208

(c) When the Office receives notice of
a finding which has been made more
than 120 days prior to receipt, the Of-
fice will determine if the finding is cur-
rently applicable.

(1) In determining the current appli-
cability of the finding, the Office will
contact the clerk of the court and the
office of the deciding judge (or the ap-
propriate agency official) to determine
whether any subsequent orders have
been entered.

(2) If the information is unavailable
through the clerk or the office of the
judge (or the appropriate agency offi-
cial), the Office will contact the attor-
neys of record for both the plaintiff and
defendant to determine whether any
subsequent orders have been entered,
or if the recipient is in compliance.

(3) If, within 10 days of receipt of no-
tice, it is not determined through the
procedures set forth in paragraphs
(c)1) and (2) of this section, that the
recipient is in full compliance with a
final order of the court (or agency)
within the meaning of §42.211(b), the
Office will notify the appropriate chief
executive of the recipient’s noncompli-
ance as provided in §42.208(a).

(d) For purposes of paragraph
(a)(1)(iii) of this section a finding by a
Federal or State administrative agency
shall be deemed rendered after notice
and opportunity for a hearing if it is
rendered pursuant to procedures con-
sistent with the provisions of sub-
chapter II of chapter 5, title 5, U.S.
Code (the Administrative Procedures
Act).

(e) The procedures of a Federal or
State administrative agency shall be
deemed to be consistent with the Ad-
ministrative Procedure Act (APA) if:

(1) The agency gives all interested
parties opportunity for—

(i) The submission and consideration
of facts, arguments, offers of settle-
ment, or proposals of adjustment when
time, the nature of the proceeding, and
the public interest permit; and

(ii) Hearing on notice, and a decision
by an individual who did not partici-
pate in the investigation or prosecu-
tion of the matter.

(2) A party is entitled to be rep-
resented by counsel or other qualified
representative, to present his case or
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defense by oral or documentary evi-
dence, to submit rebuttal evidence, and
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts; and

(3) The record shows the ruling on
each finding, conclusion, or exception
presented. All decisions, including ini-
tial recommended, and tentative deci-
sions, shall be a part of the record and
shall include a statement of—

(i) Findings and conclusions, and the
reasons or basis therefor, on all the
material issues of fact, law, or discre-
tion presented on the record; and

(ii) The appropriate rule, order, sanc-
tion, relief, or definal thereof.

(f) If within 10 days of receipt of no-
tice the Office cannot determine
whether the finding was rendered pur-
suant to procedures consistent with
the APA, it shall presume the APA
procedures were applied, and send noti-
fication under §42.208(a) to the appro-
priate chief executive(s).

(g) Bach notification under §42.208(a)
shall advise the appropriate chief exec-
utive of:

(1) The program or activity deter-
mined to be in noncompliance;

(2) The general legal and factual
basis for its determination;

(3) The Office’s request to secure
compliance;

(4) The action to be taken by the Of-
fice and the provisions of law under
which the proposed action is to be
taken should the chief executive fail to
secure compliance; and

(5) The right of the recipient to re-
quest a preliminary hearing, pursuant
to §42.212, and a full hearing, pursuant
to §42.213.

§42.209 Compliance secured.

(a) In the event a chief executive se-
cures compliance after notice pursuant
to §42.208, the terms and conditions
with which the affected State govern-
ment or unit of general local govern-
ment agrees to comply shall be set
forth in writing and signed by the chief
executive of the State, by the chief ex-
ecutive of such unit (in the event of a
violation by a unit of general local
government), and by the Director of
OJARS.

(b) Prior to the effective date of the
agreement, the Office shall send a copy
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of the agreement to each complainant,
if any, with respect to such violation,
and to the appropriate CJC.

(c) The chief executive of the State,
or the chief executive of the unit (in
the event of a violation by a unit of
general local government) shall file
semi-annual reports with the Office de-
tailing the steps taken to comply with
the agreement.

(d) Within 15 days of receipt of such
reports, the Office shall send a copy to
each complainant, if any.

(e) The Director of OJARS shall also
determine a recipient to be in compli-
ance if it complies fully with the final
order or judgement of a Federal or
State court, pursuant to §42.211 (a)(2)
and (b), or if found by such court to be
in compliance with section 815(c)(1).

§42.210 Compliance not secured.

(a) If, at the conclusion of 90 days
after notification of noncompliance
with section 815(c)(1):

(1) Compliance has not been secured
by the chief executive of that State or
the chief executive of that unit of gen-
eral local government; and

(2) An administrative law judge has
not made a determination under §42.212
that it is likely the State government
or unit of local government will prevail
on the merits;

the Office shall notify the Attorney
General that compliance has not been
secured and shall cause to have sus-
pended further payment of any funds
under the JSIA or Juvenile Justice
Act, as appropriate, to the specific pro-
gram or activity in which the non-
compliance has been found.

(b) If a hearing is requested pursuant
to §42.213, the suspension of funds shall
be effective for a period of not more
than 30 days after the conclusion of the
hearing, or in the absence of a hearing
under §42.213, funds shall be suspended
for not more than 120 days, unless
there has been an express finding by
the Director of OJARS after notice and
opportunity for such a hearing, that
the recipient is not in compliance with
section 815(c)(1) of the JSIA, or this
subpart.
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§42.211 Resumption of
funds.

suspended

(a) Payment of suspended funds made
available under the JSIA or the Juve-
nile Justice Act shall resume only if—

(1) Such State government or unit of
general local government enters into a
compliance agreement signed by the
Director of OJARS in accordance with
§42.209;

(2) Such State government or unit of
general local government:

(i) Complies fully with the final order
or judgment of a Federal or State
court, if that order or judgement cov-
ers all matters raised by the Director
of OJARS in the notice pursuant to
§42.208, or

(ii) Is found to be in compliance with
section 815(c)(1) of the JSIA by such
court;

(3) After a hearing, the Director of
OJARS, pursuant to §42.213, finds that
noncompliance has not been dem-
onstrated; or

(4) An administrative law judge has
determined, under §42.212, that it is
likely that the State government or
unit of local government will prevail
on the merits.

(b) Full compliance with a court
order, for the purposes of paragraph (2)
of this section, includes the securing of
an agreement to comply over a period
of time, particularly in complex cases
or where compliance would require an
extended period of time for implemen-
tation.

§42.212

(a) Prior to the suspension of funds
under §42.210(a), but within the 90-day
period after notification under §42.208,
the State government or unit of local
government may request an expedited
preliminary hearing on the record in
accordance with 5 U.S.C. 554 in order to
determine whether it is likely that the
State government or unit of local gov-
ernment would, at a full hearing under
§42.213, prevail on the merits on the
issue of the alleged noncompliance.

(b) The preliminary hearing shall be
initiated within 30 days of request. The
ALJ shall make his finding within 15
days after the conclusion of the pre-
liminary hearing.

Preliminary hearing.

§42.215

§42.213 Full hearing.

(a) At any time after notification of
noncompliance under §42.208, but be-
fore the conclusion of the 120-day sus-
pension period referred to in §42.210, a
State government or unit of general
local government may request a hear-
ing on the record in accordance with 5
U.S.C. 554 in order to contest the find-
ings of determination of noncompli-
ance made under §42.208. The Office
shall initiate the hearing within 60
days of request.

(b) Within 30 days after the conclu-
sion of the hearing, or, in the absence
of a hearing, at the conclusion of the
120-day period referred to in §42.210, the
Director of OJARS shall make a find-
ing of compliance or noncompliance.

(1) If the Director makes a finding of
noncompliance, the Director shall:

(i) Notify the Attorney General in
order that the Attorney General may
institute a civil action under section
815(c)(3) of the JSIA;

(i) Cause to have terminated the
payment of funds under the JSIA and/
or the Juvenile Justice Act; and

(iii) If appropriate, seek repayment
of funds.

(2) If the Director makes a finding of
compliance, payment of the suspended
funds and reconsideration of applica-
tions shall resume.

§42.214 Judicial review.

Any State government or unit of gen-
eral local government aggrieved by a
final determination of the Office under
§42.213 may appeal such determination
as provided in section 805 of the JSIA.

§42.215 Other actions
under the JSIA.

(a) The Director of OJARS may, at
any time, request the Attorney Gen-
eral to file suit to enforce compliance
with section 815(c)(1). OJARS will mon-
itor the litigation through the court
docket and liaison with the Civil
Rights Division of the Department of
Justice. Where the litigation does not
result in timely resolution of the mat-
ter, and funds have not been suspended
pursuant to §42.215(b), OJARS will in-
stitute administrative proceedings un-
less enjoined from doing so by the
court.

authorized
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(b)(1) Whenever the Attorney General
files a civil action alleging a pattern or
practice of discriminatory conduct on
the basis of race, color, religion, na-
tional origin, or sex in any program or
activity of a State government or unit
of local government which State gov-
ernment or unit of local government
receives funds made available under
the JSIA or the Juvenile Justice Act
and the conduct allegedly violates or
would violate the provisions of this
subpart or section 815(c)(1) of the JSIA
and neither party within 45 days after
such filing has been granted such pre-
liminary relief with regard to the sus-
pension or payment of funds as may
otherwise be available by law, the Di-
rector of OJARS shall suspend further
payment of any funds under the JSIA
and the Juvenile Justice Act to that
specific program or activity alleged by
the Attorney General to be in violation
of the provisions of section 815(c)(1) of
the JSIA until such time as the court
orders resumption of payment.

(2) The Office expects that prelimi-
nary relief authorized by this sub-
section will not be granted unless the
party making application for such re-
lief meets the standards for a prelimi-
nary injunction.

(c)(1) Whenever a State government
or unit of local government or any offi-
cer or employee thereof acting in an of-
ficial capacity, has engaged or is en-
gaging in any act or practice prohib-
ited by section 815(c)(1) of the JSIA, a
civil action may be instituted after ex-
haustion of administrative remedies by
the person aggrieved in an appropriate
U.S. District Court or in a State court
or general jurisdiction.

(2) Administrative remedies shall be
deemed to be exhausted upon the expi-
ration of 60 days after the date the ad-
ministrative complaint was filed with
the Office or any other administrative
enforcement agency, unless within
such period there has been a deter-
mination by the Office or the agency
on the merits of the complaint, in
which case such remedies shall be
deemed exhausted at the time the de-
termination becomes final.

(3) The Attorney General, or a spe-
cifically designated assistant for or in
the name of the United States may in-
tervene upon timely application in any
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civil action brought to enforce compli-
ance with section 815(c)(1) of the JSIA
if he certifies that the action is of gen-
eral public importance. In such action
the United States shall be entitled to
the same relief as if it had instituted
the action.

APPENDIX A TO SUBPART D OF PART 42—
COMMENTARY

Section 42.201(c). The compliance enforce-
ment mechanism of section 815(c)(2) applies
by its terms to State and local government.
The prohibitions in section 815(c)(1), how-
ever, apply to all recipients of OJARS assist-
ance. Accordingly, where a private entity
which has received LEAA, NIJ, or BJS as-
sistance through a State or local unit of gov-
ernment is determined by OJARS to be in
non-compliance, OJARS will invoke the sec-
tion 815(c)(2) mechanism against the appro-
priate unit of government for its failure to
enforce the assurances of compliance given
it by the private recipient, unless the unit
has initiated its own compliance action
against the private recipient. The fund ter-
mination procedures of section 803(a) will be
invoked against non-complying private re-
cipients which receive assistance directly
from LEAA, NI1J, or BJS, or through another
private entity.

Section 42.202(g). Section 815(c)(1) of the
JSIA limits suspension and termination of
assistance in the event of noncompliance to
the ‘“‘programs or activity’ in which the non-
compliance is found. The phrase ‘‘program or
activity’ was first used in section 815(c)(1) of
the Crime Control Act of 1976, the substan-
tially identical predecessor to section
815(c)(1).

House Report No. 94-1155 (94th Congress, 2d
Session), at p. 26, explained the provision as
follows:

‘‘Suspension may be limited to the specific
program or activity found to have discrimi-
nated, rather than all of the recipients’
LEAA funds.

“For example, if discriminatory employ-

ment practices in a city’s police department
were cited in the notification, LEAA may
only suspend that part of the city’s pay-
ments which fund the police department.
LEAA may not suspend the city’s LEAA
funds which are used in the city courts, pris-
ons, or juvenile justice agencies.”
This passage makes it clear that OJARS
need not demonstrate a nexus between the
particular project funded and the discrimina-
tory activity. See Lau v. Nichols, 414 U.S. 563,
566 (1974).

Sections 42.203(b) and 42.203(e-i). These pro-
visions are derived from 28 CFR 42.104(b) of
subpart C of the Department of Justice Non-
discrimination Regulations. Where appro-
priate ‘‘sex’ and ‘‘religion’” have been added
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as prohibited grounds of discrimination, and
‘‘denial of employment’’ as another activity
within the scope of section 815(c)(1).

Individual projects benefiting a particular
sex, race, or ethnic group are not violative of
section 815(c)(1) unless the granting agency
or the recipient has engaged in a pattern of
granting preferential treatment to one such
group, and cannot justify the preference on
the basis of a compelling governmental in-
terest, in the case of racial or ethnic dis-
crimination, or a substantial relationship to
an important governmental function, in the
case of sex discrimination.

Section 42.203(b)(10). On August 25, 1978, the
Department of Justice, the Equal Employ-
ment Opportunity Commission, the Depart-
ment of Labor and the then-Civil Service
Commission published the Uniform Em-
ployee Selection Guidelines codified at 28
CFR 50.14. Since OJARS is a component of
the Department, these guidelines are appli-
cable to the selection procedures of LEAA,
NIJ, and BJS recipients. See 44 FR 11996
(March 2, 1979) for a detailed commentary on
the guidelines.

Section 42.203(c). In the Conference Report
on section 518(c) of the Crime Control Act
(the substantially identical predecessor of
section 815(c)), the managers stated that “‘In
the area of employment cases brought under
this section, it is intended by the conferees
that the standards of title VII of the Civil
Rights Act of 1964 apply.” H. Rept. No. 94—
1723 (94th Cong., 2d Sess.) at p. 32.

This section makes the OJARS standards
of employment discrimination consistent
with those used by the Civil Rights Division
of the Department of Justice. It further
clarifies that the burden shifts to the em-
ployer to validate its selection procedures
once OJARS has demonstrated that those
procedures disproportionately exclude an af-
fected class. Discriminatory purpose on the
part of the employer, which must be shown
before the burden shifts in a Fourteenth
Amendment case such as Washington v.
Davis, 426 U.S. 229, 96 S. Ct. 2040 (1976), need
not be shown in an employment discrimina-
tion case brought under section 815(c)(1).

Section 42.203(j). Section 815(b) of the JSIA
reads:

“Notwithstanding any other provision of
law, nothing contained in this title shall be
construed to authorize the National Insti-
tute of Justice, the Bureau of Justice Statis-
tics, or the Law Enforcement Assistance Ad-
ministration (1) to require, or condition the
availability or amount of a grant upon the
adoption by an applicant or grantee under
this title of a percentage ratio, quota sys-
tem, or other program to achieve racial bal-
ance in any criminal justice agency; or (2) to
deny or discontinue a grant because of the
refusal of an applicant or grantee under this
title to adopt such a ratio, system, or other
program.’’

Pt. 42, Subpt. D, App. A

In commenting on the Crime Control Act
of 1976, Senator Roman Hruska of Nebraska
explained the difference between quotas and
goals and timetables as follows:

‘“‘Section 518(b) [now 815(b)] of the act pro-
hibits the setting of quotas. This provision
was unchanged, and this provision will still
bind the Administration.

“LEAA does have an affirmative obligation
under this law to seek to eliminate discrimi-
natory practices, voluntarily, if possible,
prior to resorting to fund termination.
LEAA can request that a recipient eliminate
the effect of past discrimination by requiring
the recipient to commit itself to goals and
timetables. The formulation of goals is not a
quota prohibited by section 518(b) of the act.
A goal is a numerical objective fixed realisti-
cally in terms of the number of vacancies ex-
pected and the number of qualified appli-
cants available. Factors such as a lower at-
trition rate than expected, bona fide fiscal
restraints, or a lack of qualified applicants
would be acceptable reasons for not meeting
a goal that has been established and no sanc-
tions would accrue under the program.”
Cong. Rec. S 17320 (September 30, 1976, daily
ed.).

The Senate Judiciary Committee Report
on the JSIA also emphasized that section
815(b) does not ‘‘undercut subsection (c) in
any way; subsection (b) has been interpreted
so as not to limit LEAA’s anti-discrimina-
tion enforcement capabilities. Indeed, recent
court decisions have made this abundantly
clear. See, e.g., United States v. City of Los
Angeles, No. T7-3460 (C.D. Cal. 2/1/79).” S.
Rept. 96-142, p. 57.

See also the Equal Employment Oppor-
tunity Commission Affirmative Action
Guidelines, 44 FR 4422 (January 19, 1979).

Section 42.204. All grantees and subgrantees
must make the assurances found in para-
graph (a). Only State and local units of gov-
ernment and agencies thereof must make the
assurance found in paragraph (c), since, as
explained in the commentary on §42.201(c),
the enforcement provisions of section
815(c)(2) apply only to governmental recipi-
ents.

Section 42.205(a). Where information avail-
able to the Office clearly and convincingly
demonstrates that the complaint is frivolous
or otherwise without merit, the complaint
will not be investigated, and the complain-
ant will be so advised.

Section 42.205(b). A one-year timeliness re-
quirement is imposed to ensure that OJARS
will be devoting its resources to the resolu-
tion of active issues, and to maximize the
possibility that necessary witnesses and evi-
dence are still available.

Examples of good cause which would clear-
ly warrant an extension of the filing period
are a statement from the complainant stat-
ing that he or she was unware of the dis-
crimination until after a year had passed, or
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that he or she was not aware that a remedy
was available through OJARS.

Section 42.205(c)(1). Jurisdiction exists if
the complaint alleges discrimination on a
ground prohibited by section 815(c)(1), if the
recipient was receiving funds at the time of
the discrimination, and the respondent
named in the complaint is a current recipi-
ent of LEAA, NIJ, or BJS assistance.

Prior to a determination of noncompli-
ance, OJARS will attempt to negotiate vol-
untary compliance only during the 30-day pe-
riod following receipt of the Office’s prelimi-
nary findings, and only at the request of the
recipient, as provided in §42.205(c)(3). If a de-
termination of noncompliance is made,
OJARS will participate in voluntary compli-
ance efforts during the 90-day period fol-
lowing the letter sent to the chief execu-
tive(s) under section 42.208.

Sections 42.205(c) (3) and (4) and 42.206(e).
OJARS will notify the appropriate chief ex-
ecutive(s) of its recommendations during the
voluntary resolution phase of both the com-
plaint investigation and compliance review
process. OJARS expects that the early in-
volvement of the chief executive will often
expedite the resolution of issues.

Section 42.205(c)(5). OJARS will initiate an
investigation if the litigation discussed in
this subparagraph becomes protracted or ap-
parently will not resolve the matter within a
reasonable time.

Section 42.205(c)(6). In order to effectively
utilize the resources of other agencies, and
to avoid duplication of effort, OJARS may
request another agency to act on a par-
ticular complaint. OJARS expects this prac-
tice to be limited, and will attempt to ensure
that any cooperative agreement reached
with another agency is consistent with the
timetables set forth in §42.205(c).

Section 42.206(a). OJARS recognizes the
practical impossibility of reviewing the com-
pliance of each of its more than 39,000 recipi-
ents. The regulations seek to expedite the re-
view process by reducing its length and nar-
rowing its focus. Compliance reviews may, in
some instances, be limited to specific em-
ployment practices, or other functions of a
recipient, that appear to have the greatest
adverse impact on an affected class.

Section 42.206(b). The factors listed will be
considered cumulatively by OJARS in select-
ing recipients for reviews. OJARS will con-
sider data from all sources, including infor-
mation provided by both internal and exter-
nal auditors.

Section 42.208(b). Upon receipt of the publi-
cations listed, OJARS will review the case
reports for findings that may be violations of
section 815(c)(1). In the case of the West Pub-
lishing Company reporters, OJARS will con-
sult the topic ‘‘Civil Rights” in the Key
Number Digests contained in the advance
sheets.

28 CFR Ch. | (7-1-22 Edition)

Section 42.208(e). This subsection sets forth
the minimum procedural safeguards that
OJARS would require of an administrative
hearing to assure the process was consistent
with the Administrative Procedure Act. The
sufficiency of other procedures that may
vary in form but insure due process and the
same opportunity for a fair hearing of both
parties’ evidence will be determined by
OJARS on a case-by-case basis.

The Office will compile a list of State
agencies whose procedures have been found
consistent with the Administrative Proce-
dure Act, and a list of State agencies whose
procedures have been found inconsistent.
When a finding of an agency not on either
list is received, the Office will attempt to re-
liably determine the procedures used to
render the findings.

Section 42.209(a). Although the signature of
the appropriate chief executives are ulti-
mately required on the compliance agree-
ment, these regulations do not preclude
them from delegating the responsibility for
securing compliance during the 90-day period
following notification, to State or local ad-
ministrative or human rights agencies under
their respective authority. A compliance
agreement may be an agreement to comply
over a period of time, particularly in com-
plex cases or where compliance would re-
quire an extended period of time for imple-
mentation.

Section 42.209(b). The regulations require
that a copy of the proposed compliance
agreement be sent to the complainant, if
any, before the effective date of the agree-
ment. Although the Act would permit a copy
to be sent as late as the effective date,
OJARS believes the compliance agreement
would be more likely to resolve all concerns
and discourage litigation if the complain-
ant’s views were considered before it took ef-
fect.

Section 42.211(b). An example of a case
where compliance would require an extended
period of time for implementation would be
a court order setting a goal of five years for
an employer to raise the percentage of mi-
norities in its workforce to parity with the
percentage of minorities in the relevant geo-
graphical labor force.

Section 42.213. The full hearing will be con-
ducted in accordance with JSIA Hearing and
Appeal Procedures, 28 CFR 18.1, et seq.

Section 42.215(a). In a December 20, 1976 let-
ter to the Administrator of LEAA, Congress-
man Peter Rodino, Chairman of the House
Judiciary Committee, commented on the
regulations proposed to implement the sub-
stantially identical nondiscrimination provi-
sions of the Crime Control Act. He advised
the Administrator that ‘‘the committee in-
tentionally omitted the word ‘refer’ from the
law to ensure that LEAA would always re-
tain administrative jurisdiction over a com-
plaint filed with them. It is not appropriate
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for LEAA to refer cases to the Civil Rights
Division or other Federal or State agencies
without monitoring the case for prompt res-
olution.”

Section 42.215(c)(2). The exhaustion of ad-
ministrative remedies at the end of 60 days
(unless the Office has made a determination)
does not limit OJARS’ authority to inves-
tigate a complaint after the expiration of
that period. OJARS will continue to inves-
tigate the complaint after the end of the 60-
day period, if necessary, in accordance with
the provisions of §42.205.

Subpart E—Equal Employment
Opportunity Program Guidelines

AUTHORITY: Sec. 501 of the Omnibus Crime
Control and Safe Streets Act of 1968, Pub. L.
90-351, 82 Stat. 197, as amended.

SOURCE: 43 FR 28802, June 30, 1978, unless
otherwise noted.

§42.301 Purpose.

The experience of the Law Enforce-
ment Assistance Administration in im-
plementing its responsibilities under
the Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Pub.
L. 90-351, 82 Stat. 197; Pub. L. 91-644, 84
Stat. 1881) has demonstrated that the
full and equal participation of women
and minority individuals in employ-
ment opportunities in the criminal jus-
tice system is a necessary component
to the Safe Streets Act’s program to
reduce crime and delinquency in the
United States.

§42.302 Application.

(a) Recipient means any State or local
unit of government or agency thereof,
and any private entity, institution, or
organization, to which Federal finan-
cial assistance is extended directly, or
through such government or agency,
but such term does not include any ul-
timate beneficiary of such assistance.

(b) The obligation of a recipient to
formulate, implement, and maintain
an equal employment opportunity pro-
gram, in accordance with this subpart,
extends to State and local police agen-
cies, correctional agencies, criminal
court systems, probation and parole
agencies, and similar agencies respon-
sible for the reduction and control of
crime and delinquency.

(c) Assignments of compliance re-
sponsibility for title VI of the Civil

§42.302

Rights Act of 1964 have been made by
the Department of Justice to the De-
partment of Health and Human Serv-
ices, covering educational institutions
and general hospital or medical facili-
ties. Similarly, the Department of
Labor, in pursuance of its authority
under Executive Orders 11246 and 11375,
has assigned responsibility for moni-
toring equal employment opportunity
under government contracts with med-
ical and educational institutions, and
non-profit organizations, to the De-
partment of Health and Human Serv-
ices. Accordingly, monitoring responsi-
bility in compliance matters in agen-
cies of the kind mentioned in this para-
graph rests with the Department of
Health and Human Services, and agen-
cies of this kind are exempt from the
provisions of this subpart, and are not
responsible for the development of
equal employment opportunity pro-
grams in accordance herewith.

(d) Each recipient of LEAA assist-
ance within the criminal justice sys-
tem which has 50 or more employees
and which has received grants or sub-
grants of $25,000 or more pursuant to
and since the enactment of the Safe
Streets Act of 1968, as amended, and
which has a service population with a
minority representation of 3 percent or
more, is required to formulate, imple-
ment and maintain an equal employ-
ment opportunity program relating to
employment practices affecting minor-
ity persons and women within 120 days
after either the promulgation of these
amended guidelines, or the initial ap-
plication for assistance is approved,
whichever is sooner. Where a recipient
has 50 or more employees, and has re-
ceived grants or subgrants of $25,000 or
more, and has a service population
with a minority representation of less
than 3 percent, such recipient is re-
quired to formulate, implement, and
maintain an equal employment oppor-
tunity program relating to employ-
ment practices affecting women. For a
definition of ‘‘employment practices”
within the meaning of this paragraph,
see §42.202(c).
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(e) Minority persons shall include per-
sons who are Black, not of Hispanic or-
igin; Asian or Pacific Islanders; Amer-
ican Indians or Alaskan Native; or His-
panics. These categories are defined at
28 CFR 42.402(e).

(f) Fiscal year means the 12 calendar
months beginning October 1, and end-
ing September 30, of the following cal-
endar year. A fiscal year is designated
by the calendar year in which it ends.

[43 FR 28802, June 30, 1978, as amended by
Order No. 960-81, 46 FR 52357, Oct. 27, 1981]

§42.303 Evaluation of employment op-
portunities.

(a) A necessary prerequisite to the
development and implementation of a
satisfactory equal employment oppor-
tunity program is the identification
and analysis of any problem areas in-
herent in the utilization or participa-
tion of minorities and women in all of
the recipient’s employment phases
(e.g., recruitment, selection, and pro-
motion) and the evaluation of employ-
ment opportunities for minorities and
women.

(b) In many cases an effective equal
employment opportunity program may
only be accomplished where the pro-
gram is coordinated by the recipient
agency with the cognizant Office of
Personnel Management or similar
agency responsible by law, in whole or
in part, for the recruitment and selec-
tion of entrance candidates and selec-
tion of candidates for promotion.

(¢) In making the evaluation of em-
ployment opportunities, the recipient
shall conduct such analysis separately
for minorities and women. However, all
racial and ethnic data collected to per-
form an evaluation pursuant to the re-
quirements of this section should be
cross classified by sex to ascertain the
extent to which minority women or mi-
nority men may be underutilized. The
evaluation should include but not nec-
essarily be limited to, the following
factors:

(1) An analysis of present representa-
tion of women and minority persons in
all job categories;

(2) An analysis of all recruitment and
employment selection procedures for
the preceding fiscal year, including
such things as position descriptions,
application forms, recruitment meth-

28 CFR Ch. | (7-1-22 Edition)

ods and sources, interview procedures,
test administration and test validity,
educational prerequisites, referral pro-
cedures and final selection methods, to
insure that equal employment oppor-
tunity is being afforded in all job cat-
egories;

(3) An analysis of seniority practices
and provisions, upgrading and pro-
motion procedures, transfer procedures
(lateral or vertical), and formal and in-
formal training programs during the
preceding fiscal year, in order to insure
that equal employment opportunity is
being afforded;

(4) A reasonable assessment to deter-
mine whether minority employment is
inhibited by external factors such as
the lack of access to suitable housing
in the geographical area served by a
certain facility or the lack of suitable
transportation (public or private) to
the workplace.

[43 FR 28802, June 30, 1978, as amended by
Order No. 899-80, 45 FR 43703, June 30, 1980]

§42.304 Written equal employment op-
portunity program.

Each recipient’s equal employment
opportunity program shall be in writ-
ing and shall include:

(a) A job classification table or chart
which clearly indicates for each job
classification or assignment the num-
ber of employees within each respec-
tive job category classified by race, sex
and national origin (include for exam-
ple Hispanic, Asian or Pacific Islander,
and American Indian or Alaskan Na-
tive). Also, principal duties and rates
of pay should be clearly indicated for
each job classification. Where auxiliary
duties are assigned or more than one
rate of pay applies because of length of
time in the job or other factors, a spe-
cial notation should be made. Where
the recipient operates more than one
shift or assigns employees within each
shift to varying locations, as in law en-
forcement agencies, the number by
race, sex and national origin on each
shift and in each location should be
identified. When relevant, the recipient
should indicate the racial/ethnic mix of
the geographic area of assignments by
the inclusion of minority population
and percentage statistics.

(b) The number of disciplinary ac-
tions taken against employees by race,
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sex and national origin within the pre-
ceding fiscal year, the number and
types of sanctions imposed (suspension
indefinitely, suspension for a term, loss
of pay, written reprimand, oral rep-
rimand, other) against individuals by
race, sex and national origin.

(c) The number of individuals by
race, sex and national origin (if avail-
able) applying for employment within
the preceding fiscal year and the num-
ber by race, sex and national origin (if
available) of those applicants who were
offered employment and those who
were actually hired. If such data is un-
available, the recipient should insti-
tute a system for the collection of such
data.

(d) The number of employees in each
job category by race, sex and national
origin who made application for pro-
motion or transfer within the pre-
ceding fiscal year and the number in
each job category by race, sex, and na-
tional origin who were promoted or
transferred.

(e) The number of employees by race,
sex, and national origin who were ter-
minated within the preceding fiscal
year, identifying by race, sex, and na-
tional origin which were voluntary and
involuntary terminations.

(f) Available community and area
labor characteristics within the rel-
evant geographical area including total
population, workforce and existing un-
employment by race, sex and national
origin. Such data may be obtained
from the Bureau of Labor Statistics,
Washington, DC, State and local em-
ployment services, or other reliable
sources. Recipient should identify the
sources of the data used.

(g) A detailed narrative statement
setting forth the recipient’s existing
employment policies and practices as
defined in §42.202(c). Thus, for example,
where testing is used in the employ-
ment selection process, it is not suffi-
cient for the recipient to simply note
the fact. The recipient should identify
the test, describe the procedures fol-
lowed in administering and scoring the
test, state what weight is given to test
scores, how a cut-off score is estab-
lished and whether the test has been
validated to predict or measure job
performance and, if so, a detailed de-
scription of the validation study. Simi-

§42.304

larly detailed responses are required
with respect to other employment poli-
cies, procedures, and practices used by
the applicant.

(1) The statement should include the
recipient’s detailed analysis of existing
employment policies, procedures, and
practices as they relate to employment
of minorities and women (see §42.303)
and, where improvements are nec-
essary, the statement should set forth
in detail the specific steps the recipi-
ent will take for the achievement of
full and equal employment oppor-
tunity. The Department of Justice
Guidelines on Employee Selection Pro-
cedures, 28 CFR part 50, set out the ap-
propriate standards for mnondiscrim-
inatory selection procedures. Recipi-
ents of LEAA assistance using selec-
tion procedures which are not in con-
formity with the Department of Jus-
tice guidelines shall set forth the spe-
cific areas of nonconformity, the rea-
sons which may explain any such non-
conformity, and if necessary, the steps
the recipient agency will take to cor-
rect any existing deficiency.

(2) The recipient should also set forth
a program for recruitment of minority
persons based on an informed judgment
of what is necessary to attract minor-
ity applications including, but not nec-
essarily limited to, dissemination of
posters, use of advertising media pa-
tronized by minorities, minority group
contacts and community relations pro-
grams. As appropriate, recipients may
wish to refer to recruitment techniques
suggested in revised order No. 4 of the
Office of Federal Contract Compliance,
U.S. Department of Labor, found at 41
CFR 60-2.24(e).

(h) Plan for dissemination of the ap-
plicant’s Equal Employment Oppor-
tunity Program to all personnel, appli-
cants and the general public. As appro-
priate, recipients may wish to refer to
the recommendations for dissemina-
tion of policy suggested in revised
order No. 4 of the Office of Federal Con-
tract Compliance, U.S. Department of
Labor, found at 41 CFR 60-2.21.

(i) Designation of specified personnel
to implement and maintain adherence
to the equal employment opportunity
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program and a description of their spe-
cific responsibilities suggested in re-
vised order No. 4 of the Office of Fed-
eral Contract Compliance, U.S. Depart-
ment of Labor, found at 41 CFR 60-2.22.

§42.305 Recordkeeping
cation.

and certifi-

The equal employment opportunity
program and all records used in its
preparation shall be kept on file and
retained by each recipient covered by
these guidelines for subsequent audit
or review by responsible personnel of
the cognizant State planning agency or
the LEAA. Prior to the authorization
to fund new or continuing programs
under the Omnibus Crime Control and
Safe Streets Act of 1968, the recipient
shall file a certificate with the cog-
nizant State planning agency or with
the LEAA Office of Civil Rights Com-
pliance stating that the equal employ-
ment opportunity program is on file
with the recipient. This form of the
certification shall be as follows:

1, (person filing the application) cer-
tify that the (criminal justice agency)
has formulated an equal employment pro-
gram in accordance with 28 CFR 42.301, et
seq., subpart E, and that it is on file in the
Office of (name), (address),
(title), for review or audit by officials of the
cognizant State planning agency or the Law
Enforcement Assistance Administration as
required by relevant laws and regulations.

The criminal justice agency created by
the Governor to implement the Safe
Streets Act within each State shall
certify that it requires, as a condition
of the receipt of block grant funds,
that recipients from it have executed
an Equal Employment Opportunity
Program in accordance with this sub-
part, or that, in conformity with the
terms and conditions of this regulation
no equal employment opportunity pro-
grams are required to be filed by that
jurisdiction.

§42.306 Guidelines.

(a) Recipient agencies are expected
to conduct a continuing program of
self-evaluation to ascertain whether
any of their recruitment, employee se-
lection or promotional policies (or lack
thereof) directly or indirectly have the
effect of denying equal employment op-

28 CFR Ch. | (7-1-22 Edition)

portunities to minority individuals and
women.

(b) Equal employment program modi-
fication may be suggested by LEAA
whenever identifiable referral or selec-
tion procedures and policies suggest to
LEAA the appropriateness of improved
selection procedures and policies. Ac-
cordingly, any recipient agencies fall-
ing within this category are encour-
aged to develop recruitment, hiring or
promotional guidelines under their
equal employment opportunity pro-
gram which will correct, in a timely
manner, any identifiable employment
impediments which may have contrib-
uted to the existing disparities.

§42.307 Obligations of recipients.

The obligation of those recipients
subject to these guidelines for the
maintenance of an equal employment
opportunity program shall continue for
the period during which the LEAA as-
sistance is extended to a recipient or
for the period during which a com-
prehensive law enforcement plan filed
pursuant to the Safe Streets Act is in
effect within the State, whichever is
longer, unless the assurances of com-
pliance, filed by a recipient in accord-
ance with §42.204(a)(2), specify a dif-
ferent period.

§42.308 Noncompliance.

Failure to implement and maintain
an equal employment opportunity pro-
gram as required by these guidelines
shall subject recipients of LEAA assist-
ance to the sanctions prescribed by the
Safe Streets Act and the equal employ-
ment opportunity regulations of the
Department of Justice. (See 42 U.S.C.
3757 and 28 CFR 42.207.)

Subpart F—Coordination of En-
forcement of Non-discrimina-
fion in Federally Assisted Pro-
grams

AUTHORITY: Executive Order 12250.

SOURCE: Order No. 670-76, 41 FR 52669, Dec.
1, 1976, unless otherwise noted.
§42.401 Purpose and application.

The purpose of this subpart is to in-
sure that federal agencies which extend
financial assistance properly enforce
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title VI of the Civil Rights Act of 1964
and similar provisions in federal grant
statutes. Enforcement of the latter
statutes is covered by this subpart to
the extent that they relate to prohib-
iting discrimination on the ground of
race, color or national origin in pro-
grams receiving federal financial as-
sistance of the type subject to title VI.
Responsibility for enforcing title VI
rests with the federal agencies which
extend financial assistance. In accord
with the authority granted the Attor-
ney General under Executive Order
12250, this subpart shall govern the re-
spective obligations of federal agencies
regarding enforcement of title VI. This
subpart is to be used in conjunction
with the 1965 Attorney General Guide-
lines for Enforcement of title VI, 28
CFR 50.3.

[Order No. 670-76, 41 FR 52669, Dec. 1, 1976, as
amended by Order No. 960-81, 46 FR 52357,
Oct. 27, 1981]

§42.402 Definitions.

For purpose of this subpart:

(a) Title VI refers to title VI of the
Civil Rights Act of 1964, 42 U.S.C. 20004
to 2000d-4. Where appropriate, this
term also refers to the civil rights pro-
visions of other federal statutes to the
extent that they prohibit discrimina-
tion on the ground of race, color or na-
tional origin in programs receiving fed-
eral financial assistance of the type
subject to title VI itself.

(b) Agency or federal agency refers to
any federal department or agency
which extends federal financial assist-
ance of the type subject to title VI.

(c) Program refers to programs and
activities receiving federal financial
assistance of the type subject to title
VI.

(d) Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

(e) Where designation of persons by
race, color or national origin is re-
quired, the following designations shall
be used:

(1) Black, not of Hispanic Origin. A
person having origins in any of the
black racial groups of Africa.

(2) Hispanic. A person of Mexican,
Puerto Rican, Cuban, Central or South
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American or other Spanish Culture or
origin, regardless of race.

(3) Asian or Pacific Islander. A person
having origins in any of the original
peoples of the Far East, Southeast
Asia, the Indian Subcontinent, or the
Pacific Islands. This area includes, for
example, China, Japan, Korea, the
Philippine Islands, and Samoa.

(4) American Indian or Alaskan Native.
A person having origins in any of the
original peoples of North America, and
who maintain cultural identification
through tribal affiliation or commu-
nity recognition.

(6) White, mot of Hispanic Origin. A
person having origins in any of the
original people of Europe, North Afri-
ca, or the Middle East. Additional sub-
categories based on national origin or
primary language spoken may be used
where appropriate, on either a national
or a regional basis. Paragraphs (e)(1)
through (e)(5) of this section, inclusive,
set forth in this section are in con-
formity with the OMB Ad Hoc Com-
mittee on Race/Ethnic Categories’ rec-
ommendations. To the extent that said
designations are modified by the OMB
Ad Hoc Committee, paragraphs (e)(1)
through (e)(5) of this section, inclusive,
set forth in this section shall be inter-
preted to conform with those modifica-
tions.

(f) Covered employment means employ-
ment practices covered by title VI.
Such practices are those which:

(1) Exist in a program where a pri-
mary objective of the federal financial
assistance is to provide employment,
or

(2) Cause discrimination on the basis
of race, color or national origin with
respect to beneficiaries or potential
beneficiaries of the assisted program.

§42.403 Agency regulations.

(a) Any federal agency subject to
title VI which has not issued a regula-
tion implementing title VI shall do so
as promptly as possible and, no later
than the effective date of this subpart,
shall submit a proposed regulation to
the Assistant Attorney General pursu-
ant to paragraph (c) of this section.
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(b) Any federal agency which be-
comes subject to title VI after the ef-
fective date of this subpart shall, with-
in 60 days of the date it becomes sub-
ject to title VI, submit a proposed reg-
ulation to the Assistant Attorney Gen-
eral pursuant to paragraph (c) of this
section.

(c) Regarding issuance or amendment
of its regulation implementing title VI,
a federal agency shall take the fol-
lowing steps:

(1) Before publishing a proposed regu-
lation of amendment in the FEDERAL
REGISTER, submit it to the Assistant
Attorney General, Civil Rights Divi-
sion;

(2) After receiving the approval of the
Assistant Attorney General, publish
the proposed regulation or amendment
in the FEDERAL REGISTER for comment;

(3) After final agency approval, sub-
mit the regulation or amendment,
through the Assistant Attorney Gen-
eral, to the Attorney General for final
approval. (Executive Order 12250 dele-
gates to the Attorney General the
function, vested in the President by
section 602 of title VI, 42 U.S.C. 2000d-
1, of approving title VI regulations and
amendments to them.)

(d) The title VI regulation of each
federal agency shall be supplemented
with an appendix listing the types of
federal financial assistance, i.e., the
statutes authorizing such assistance,
to which the regulation applies. Each
such appendix shall be kept up-to-date
by amendments published, at appro-
priate intervals, in the FEDERAL REG-
ISTER. In issuing or amending such an
appendix, the agency need not follow
the procedure set forth in paragraph (c)
of this section.

[Order No. 670-76, 41 FR 52669, Dec. 1, 1976, as
amended by Order No. 960-81, 46 FR 52357,
Oct. 27, 1981]

§42.404 Guidelines.

(a) Federal agencies shall publish
title VI guidelines for each type of pro-
gram to which they extend financial
assistance, where such guidelines
would be appropriate to provide de-
tailed information on the requirements
of title VI. Such guidelines shall be
published within three months of the
effective date of this subpart or of the
effective date of any subsequent stat-
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ute authorizing federal financial assist-
ance to a new type of program. The
guidelines shall describe the nature of
title VI coverage, methods of enforce-
ment, examples of prohibited practices
in the context of the particular type of
program, required or suggested reme-
dial action, and the nature of require-
ments relating to covered employment,
data collection, complaints and public
information.

(b) Where a federal agency deter-
mines that title VI guidelines are not
appropriate for any type of program to
which it provides financial assistance,
the reasons for the determination shall
be stated in writing and made available
to the public upon request.

§42.405 Public dissemination of title
VI information.

(a) Federal agencies shall make
available and, where appropriate, dis-
tribute their title VI regulations and
guidelines for use by federal employ-
ees, applicants for federal assistance,
recipients, beneficiaries and other in-
terested persons.

(b) State agency compliance pro-
grams (see §42.410) shall be made avail-
able to the public.

(c) Federal agencies shall require re-
cipients, where feasible, to display
prominently in reasonable numbers
and places posters which state that the
recipients operate programs subject to
the nondiscrimination requirements of
title VI, summarize those require-
ments, note the availability of title VI
information from recipients and the
federal agencies, and explain briefly
the procedures for filing complaints.
Federal agencies and recipients shall
also include information on title VI re-
quirements, complaint procedures and
the rights of beneficiaries in hand-
books, manuals, pamphlets and other
material which are ordinarily distrib-
uted to the public to describe the feder-
ally assisted programs and the require-
ments for participation by recipients
and beneficiaries. To the extent that
recipients are required by law or regu-
lation to publish or broadcast program
information in the news media, federal
agencies and recipients shall insure
that such publications and broadcasts
state that the program in question is
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an equal opportunity program or other-
wise indicate that discrimination in
the program is prohibited by federal
law.

(d)(1) Where a significant number or
proportion of the population eligible to
be served or likely to be directly af-
fected by a federally assisted program
(e.g., affected by relocation) needs
service or information in a language
other than English in order effectively
to be informed of or to participate in
the program, the recipient shall take
reasonable steps, considering the scope
of the program and the size and con-
centration of such population, to pro-
vide information in appropriate lan-
guages to such persons. This require-
ment applies with regard to written
material of the type which is ordi-
narily distributed to the public.

(2) Federal agencies shall also take
reasonable steps to provide, in lan-
guages other than English, information
regarding programs subject to title VI.

§42.406 Data and information collec-
tion.

(a) Except as determined to be inap-
propriate in accordance with paragraph
(f) of this section or §42.404(b), federal
agencies, as a part of the guidelines re-
quired by §42.404, shall in regard to
each assisted program provide for the
collection of data and information
from applicants for and recipients of
federal assistance sufficient to permit
effective enforcement of title VI.

(b) Pursuant to paragraph (a) of this
section, in conjunction with new appli-
cations for federal assistance (see 28
CFR 50.3(c) II A) and in any applica-
tions for approval of specific projects
or significant changes in applications
for continuation or renewal of assist-
ance (see 28 CFR 50.3(c) IT B), and at
other times as appropriate, federal
agencies shall require applicants and
recipients to provide relevant and cur-
rent title VI information. Examples of
data and information which, to the ex-
tent necessary and appropriate for de-
termining compliance with title VI,
should be required by agency guide-
lines are as follows:

(1) The manner in which services are
or will be provided by the program in
question, and related data necessary
for determining whether any persons
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are or will be denied such services on
the basis of prohibited discrimination;

(2) The population eligible to be
served by race, color and national ori-
gin;

(3) Data regarding covered employ-
ment, including use or planned use of
bilingual public-contact employees
serving beneficiaries of the program
where necessary to permit effective
participation by beneficiaries unable to
speak or understand English;

(4) The location of existing or pro-
posed facilities connected with the pro-
gram, and related information ade-
quate for determining whether the lo-
cation has or will have the effect of un-
necessarily denying access to any per-
sons on the basis of prohibited dis-
crimination;

(5) The present or proposed member-
ship, by race, color and national origin,
in any planning or advisory body which
is an integral part of the program;

(6) Where relocation is involved, the
requirements and steps used or pro-
posed to guard against unnecessary im-
pact on persons on the basis of race,
color or national origin.

(c) Where additional data, such as de-
mographic maps, the racial composi-
tion of affected neighborhoods or cen-
sus data, is necessary or appropriate,
for understanding information required
in paragraph (b) of this section, federal
agencies shall specify, in their guide-
lines or in other directives, the need to
submit such data. Such additional data
should be required, however, only to
the extent that it is readily available
or can be compiled with reasonable ef-
fort.

(d) Pursuant to paragraphs (a) and (b)
of this section, in all cases, federal
agencies shall require:

(1) That each applicant or recipient
promptly notify the agency upon its re-
quest of any lawsuit filed against the
applicant or recipient alleging dis-
crimination on the basis of race, color
or national origin, and that each re-
cipient notify the agency upon its re-
quest of any complaints filed against
the recipient alleging such discrimina-
tion;

(2) A brief description of any appli-
cant’s or recipient’s pending applica-
tions to other federal agencies for as-
sistance, and of federal assistance
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being provided at the time of the appli-
cation or requested report;

(3) A statement by any applicant de-
scribing any civil rights compliance re-
views regarding the applicant con-
ducted during the two-year period be-
fore the application, and information
concerning the agency or organization
performing the review; and periodic
statements by any recipient regarding
such reviews;

(4) A written assurance by any appli-
cant or recipient that it will compile
and maintain records required, pursu-
ant to paragraphs (a) and (b) of this
section, by the agency’s guidelines or
other directives.

(e) Federal agencies should inquire
whether any agency listed by the appli-
cant or recipient pursuant to para-
graph (d)(2) of this section has found
the applicant or recipient to be in non-
compliance with any relevant civil
rights requirement.

(f) Where a federal agency determines
that any of the requirements of this
section are inapplicable or inappro-
priate in regard to any program, the
basis for this conclusion shall be set
forth in writing and made available to
the public upon request.

§42.407 Procedures to determine com-
pliance.

(a) Agency staff determination responsi-
bility. All federal agency staff deter-
minations of title VI compliance shall
be made by, or be subject to the review
of, the agency’s civil rights office.
Where federal agency responsibility for
approving applications or specific
projects has been assigned to regional
or area offices, the agency shall in-
clude personnel having title VI review
responsibility on the staffs of such of-
fices and such personnel shall perform
the functions described in paragraphs
(b) and (c) of this section.

(b) Application review. Prior to ap-
proval of federal financial assistance,
the federal agency shall make written
determination as to whether the appli-
cant is in compliance with title VI (see
28 CFR 50.3(c) ITI A). The basis for such
a determination under ‘‘the agency’s
own investigation’ provision (see 28
CFR 50.3(c) II A(2)), shall be submission
of an assurance of compliance and a re-
view of the data submitted by the ap-
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plicant. Where a determination cannot
be made from this data, the agency
shall require the submission of nec-
essary additional information and shall
take other steps necessary for making
the determination. Such other steps
may include, for example, commu-
nicating with local government offi-
cials or minority group organizations
and field reviews. Where the requested
assistance is for construction, a pre-ap-
proval review should determine wheth-
er the location and design of the
project will provide service on a non-
discriminatory basis and whether per-
sons will be displaced or relocated on a
nondiscriminatory basis.

(c) Post-approval review. (1) Federal
agencies shall establish and maintain
an effective program of post-approval
compliance reviews regarding approved
new applications (see 28 CFR 50.3(c) II
A), applications for continuation or re-
newal of assistance (28 CFR 50.3(c) IT B)
and all other federally assisted pro-
grams. Such reviews are to include
periodic submission of compliance re-
ports by recipients to the agencies and,
where appropriate, field reviews of a
representative number of major recipi-
ents. In carrying out this program,
agency personnel shall follow agency
manuals which establish appropriate
review procedures and standards of
evaluation. Additionally, agencies
should consider incorporating a title
VI component into general program re-
views and audits.

(2) The results of post-approval re-
views shall be committed to writing
and shall include specific findings of
fact and recommendations. A deter-
mination of the compliance status of
the recipient reviewed shall be made as
promptly as possible.

(d) Notice to assistant attorney general.
Federal agencies shall promptly notify
the Assistant Attorney General of in-
stances of probable noncompliance de-
termined as the result of application
reviews or post-approval compliance
reviews.

§42.408 Complaint procedures.

(a) Federal agencies shall establish
and publish in their guidelines proce-
dures for the prompt processing and
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disposition of complaints. The com-
plaint procedures shall provide for no-
tification in writing to the complain-
ant and the applicant or recipient as to
the disposition of the complaint. Fed-
eral agencies should investigate com-
plaints having apparent merit. Where
such complaints are not investigated,
good cause must exist and must be
stated in the notification of disposi-
tion. In such cases, the agency shall as-
certain the feasibility of referring the
complaint to the primary recipient,
such as a State agency, for investiga-
tion.

(b) Where a federal agency lacks ju-
risdiction over a complaint, the agency
shall, wherever possible, refer the com-
plaint to another federal agency or ad-
vise the complainant.

(c) Where a federal agency requires
or permits recipient to process title VI
complaints, the agency shall ascertain
whether the recipients’ procedures for
processing complaints are adequate.
The federal agency shall obtain a writ-
ten report of each such complaint and
investigation and shall retain a review
responsibility over the investigation
and disposition of each complaint.

(d) Each federal agency shall main-
tain a log of title VI complaints filed
with it, and with its recipients, identi-
fying each complainant by race, color,
or national origin; the recipient; the
nature of the complaint; the dates the
complaint was filed and the investiga-
tion completed; the disposition; the
date of disposition; and other pertinent
information. Each recipient processing
title VI complaints shall be required to
maintain a similar log. Federal agen-
cies shall report to the Assistant At-
torney General on January 1, 1977, and
each six months thereafter, the receipt,
nature and disposition of all such title
VI complaints.

§42.409 Employment practices.

Enforcement of title VI compliance
with respect to covered employment
practices shall not be superseded by
state and local merit systems relating
to the employment practices of the
same recipient.

§42.410 Continuing State programs.

Each state agency administering a
continuing program which receives fed-
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eral financial assistance shall be re-
quired to establish a title VI compli-
ance program for itself and other re-
cipients which obtain federal assist-
ance through it. The federal agencies
shall require that such state compli-
ance programs provide for the assign-
ment of title VI responsibilities to des-
ignated state personnel and comply
with the minimum standards estab-
lished in this subpart for federal agen-
cies, including the maintenance of
records necessary to permit federal of-
ficials to determine the title VI com-
pliance of the state agencies and the
sub-recipient.

§42.411 Methods
compliance.

(a) Effective enforcement of title VI
requires that agencies take prompt ac-
tion to achieve voluntary compliance
in all instances in which noncompli-
ance is found. Where such efforts have
not been successful within a reasonable
period of time, the agency shall ini-
tiate appropriate enforcement proce-
dures as set forth in the 1965 Attorney
General Guidelines, 28 CFR 50.3. Each
agency shall establish internal controls
to avoid unnecessary delay in resolving
noncompliance, and shall promptly no-
tify the Assistant Attorney General of
any case in which negotiations have
continued for more than sixty days
after the making of the determination
of probable noncompliance and shall
state the reasons for the length of the
negotiations.

(b) Agreement on the part of a non-
complying recipient to take remedial
steps to achieve compliance with title
VI shall be set forth in writing by the
recipient and the federal agency. The
remedial plan shall specify the action
necessary for the correction of title VI
deficiencies and shall be available to
the public.

§42.412

(a) The Attorney General’s authority
under Executive Order 12250 is hereby
delegated to the Assistant Attorney
General, Civil Rights Division.

(b) Consistent with this subpart and
the 19656 Attorney General Guidelines,
28 CFR 50.3, the Assistant Attorney
General may issue such directives and
take such other action as he deems

of resolving non-

Coordination.
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necessary to insure that federal agen-
cies carry out their responsibilities
under title VI. In addition, the Assist-
ant Attorney General will routinely
provide to the Director of the Office of
Management and Budget copies of all
inter-agency survey reports and related
materials prepared by the Civil Rights
Division that evaluate the effective-
ness of an agency’s title VI compliance
efforts. Where cases or matters are re-
ferred to the Assistant Attorney Gen-
eral for investigation, litigation or
other appropriate action, the federal
agencies shall, upon request, provide
appropriate resources to the Assistant
Attorney General to assist in carrying
out such action.

[Order No. 670-76, 41 FR 52669, Dec. 1, 1976, as
amended by Order No. 699-77, 42 FR 15315,
Mar. 21, 1977; Order No. 960-81, 46 FR 52357,
Oct. 27, 1981]

§42.413 Interagency cooperation and
delegations.

(a) Where each of a substantial num-
ber of recipients is receiving assistance
for similar or related purposes from
two or more federal agencies, or where
two or more federal agencies cooperate
in administering assistance for a given
class of recipients, the federal agencies
shall:

(1) Jointly coordinate compliance
with title VI in the assisted programs,
to the extent consistent with the fed-
eral statutes under which the assist-
ance is provided; and

(2) Designate one of the federal agen-
cies as the lead agency for title VI
compliance purposes. This shall be
done by a written delegation agree-
ment, a copy of which shall be provided
to the Assistant Attorney General and
shall be published in the FEDERAL REG-
ISTER.

(b) Where such designations or dele-
gations of functions have been made,
the agencies shall adopt adequate writ-
ten procedures to assure that the same
standards of compliance with title VI
are utilized at the operational levels by
each of the agencies. This may include
notification to agency personnel in
handbooks, or instructions on any
forms used regarding the compliance
procedures.

(c) Any agency conducting a compli-
ance review or investigating a com-
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plaint of an alleged title VI violation
shall notify any other affected agency
upon discovery of its jurisdiction and
shall subsequently inform it of the
findings made. Such reviews or inves-
tigations may be made on a joint basis.

(d) Where a compliance review or
complaint investigation under title VI
reveals a possible violation of Execu-
tive Order 11246, title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e), or
any other federal law, the appropriate
agency shall be notified.

§42.414 Federal agency staff.

Sufficient personnel shall be assigned
by a federal agency to its title VI com-
pliance program to ensure effective en-
forcement of title VI.

§42.415 Federal agency title VI en-
forcement plan.

Each federal agency subject to title
VI shall develop a written plan for en-
forcement which sets out its priorities
and procedures. This plan shall be
available to the public and shall ad-
dress matters such as the method for
selecting recipients for compliance re-
views, the establishment of timetables
and controls for such reviews, the pro-
cedure for handling complaints, the al-
location of its staff to different compli-
ance functions, the development of
guidelines, the determination as to
when guidelines are not appropriate,
and the provision of civil rights train-
ing for its staff.

Subpart G—Nondiscrimination
Based on Handicap in Feder-
ally Assisted Programs or Ac-
tivities—Implementation of
Section 504 of the Rehabilita-
tion Act of 1973

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
29 U.S.C. 706, 794; E.O. 12250.

SOURCE: 45 FR 37622, June 3, 1980, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
subpart G of part 42 appear by Order No.
2679-2003, 68 FR 51364, 51365, 51366, Aug. 26,
2003.
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GENERAL PROVISIONS

§42.501 Purpose.

The purpose of this subpart is to im-
plement section 504 of the Rehabilita-
tion Act of 1973, as amended, which
prohibits discrimination on the basis of
handicap in any program or activity
receiving Federal financial assistance.

§42.502 Application.

This subpart applies to each recipient
of Federal financial assistance from
the Department of Justice and to each
program or activity receiving such as-
sistance. The requirements of this sub-
part do not apply to the ultimate bene-
ficiaries of Federal financial assistance
in the program or activity receiving
Federal financial assistance.

§42.503 Discrimination prohibited.

(a) General. No qualified handicapped
person shall, solely on the basis of
handicap, be excluded from participa-
tion in, be denied the benefits of, or
otherwise be subjected to discrimina-
tion under any program or activity re-
ceiving Federal financial assistance.

(b) Discriminatory actions prohibited.
(1) A recipient may not discriminate on
the basis of handicap in the following
ways directly or through contractual,
licensing, or other arrangements under
any program or activity receiving Fed-
eral financial assistance:

(i) Deny a qualified handicapped per-
son the opportunity accorded others to
participate in the program or activity
receiving Federal financial assistance;

(ii) Deny a qualified handicapped per-
son an equal opportunity to achieve
the same benefits that others achieve
in the program or activity receiving
Federal financial assistance;

(iii) Provide different or separate as-
sistance to handicapped persons or
classes of handicapped persons than is
provided to others unless such action is
necessary to provide qualified handi-
capped persons or classes of handi-
capped persons with assistance as effec-
tive as that provided to others;

(iv) Deny a qualified handicapped
person an equal opportunity to partici-
pate in the program or activity by pro-
viding services to the program;
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(v) Deny a qualified handicapped per-
son an opportunity to participate as a
member of a planning or advisory body;

(vi) Permit the participation in the
program or activity of agencies, orga-
nizations or persons which discrimi-
nate against the handicapped bene-
ficiaries in the recipient’s program;

(vii) Intimidate or retaliate against
any individual, whether handicapped or
not, for the purpose of interfering with
any right secured by section 504 or this
subpart.

(2) A recipient may not deny a quali-
fied handicapped person the oppor-
tunity to participate in any program or
activity receiving Federal financial as-
sistance on the ground that other spe-
cialized aid, benefits, or services for
handicapped persons are available.

(3) A recipient may not, directly or
through contractual, licensing, or
other arrangements, utilize criteria or
methods of administration that either
purposely or in effect discriminate on
the basis of handicap, defeat or sub-
stantially impair accomplishment of
the objectives of the recipient’s pro-
gram or activity with respect to handi-
capped persons, or perpetuate the dis-
crimination of another recipient if
both recipients are subject to common
administrative control or are agencies
of the same State.

(4) A recipient may not, in deter-
mining the location or design of a fa-
cility, make selections that either pur-
posely or in effect discriminate on the
basis of handicap or defeat or substan-
tially impair the accomplishment of
the objectives of the program or activ-
ity with respect to handicapped per-
sons.

(5) A recipient is prohibited from dis-
criminating on the basis of handicap in
aid, benefits, or services operating
without Federal financial assistance
where such action would discriminate
against the handicapped beneficiaries
or participants in any program or ac-
tivity of the recipient receiving Fed-
eral financial assistance.

(6) Any entity not otherwise receiv-
ing Federal financial assistance but
using a facility provided with the aid of
Federal financial assistance after the
effective date of this subpart is prohib-
ited from discriminating on the basis
of handicap.
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(c) The exclusion of nonhandicapped
persons or specified classes of handi-
capped persons from aid, benefits, or
services limited by Federal statute or
executive order to handicapped persons
or a different class of handicapped per-
sons is not prohibited by this subpart.

(d) Recipients shall administer pro-
grams or activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

(e) Recipients shall insure that com-
munications with their applicants, em-
ployees and beneficiaries are effec-
tively conveyed to those having im-
paired vision and hearing.

(f) A recipient that employs fifteen
or more persons shall provide appro-
priate auxiliary aids to qualified handi-
capped persons with impaired sensory,
manual, or speaking skills where a re-
fusal to make such provision would
discriminatorily impair or exclude the
participation of such persons in a pro-
gram or activity receiving Federal fi-
nancial assistance. Such auxiliary aids
may include brailled and taped mate-
rial, qualified interpreters, readers, and
telephonic devices. Attendants, indi-
vidually prescribed devices, readers for
personal use or study, or other devices
or services of a personal nature are not
required under this section. Depart-
mental officials may require recipients
employing fewer than fifteen persons
to provide auxiliary aids when this
would not significantly impair the
ability of the recipient to provide its
benefits or services.

(g) The enumeration of specific forms
of prohibited discrimination in this
subpart is not exhaustive but only il-
lustrative.

§42.504 Assurances required.

(a) Assurances. Every application for
Federal financial assistance covered by
this subpart shall contain an assurance
that the program or activity will be
conducted in compliance with the re-
quirements of section 504 and this sub-
part. BEach agency within the Depart-
ment that provides Federal financial
assistance shall specify the form of the
foregoing assurance and shall require
applicants for Department financial as-
sistance to obtain like assurances from
subgrantees, contractors and sub-
contractors, transferees, successors in
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interest, and others connected with the
program or activity. Each Department
agency shall specify the extent to
which an applicant will be required to
confirm that the assurances provided
by secondary recipients are being hon-
ored. Each assurance shall include pro-
visions giving notice that the United
States has a right to seek judicial en-
forcement of section 504 and the assur-
ance.

(b) Assurances from government agen-
cies. Assurances from agencies of State
and local governments shall extend to
any other agency of the same govern-
mental unit if the policies of the other
agency will affect the program or ac-
tivity for which Federal financial as-
sistance is requested.

(c) Assurances from institutions. The
assurances required with respect to
any institution or facility shall be ap-
plicable to the entire institution or fa-
cility.

(d) Duration of obligation. Where the
Federal financial assistance is to pro-
vide or is in the form of real or per-
sonal property, the assurance will obli-
gate the recipient and any transferee
for the period during which the prop-
erty is being used for the purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provisions of similar bene-
fits, or for as long as the recipient re-
tains ownership or possession of the
property, whichever is longer. In all
other cases the assurance will obligate
the recipient for the period during
which Federal financial assistance is
extended.

(e) Covenants. With respect to any
transfer of real property, the transfer
document shall contain a covenant
running with the land assuring non-
discrimination on the condition de-
scribed in paragraph (d) of this section.
Where the property is obtained from
the Federal Government, the covenant
may also include a condition coupled
with a right to be reserved by the De-
partment to revert title to the prop-
erty in the event of a breach of the cov-
enant.

(f) Remedies. The failure to secure ei-
ther an assurance or a sufficient assur-
ance from a recipient shall not impair
the right of the Department to enforce
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the requirements of section 504 and
this subpart.

§42.505 Administrative
for recipients.

requirements

(a) Remedial action. If the Department
finds that a recipient has discriminated
against persons on the basis of handi-
cap in violation of section 504 or this
subpart, the recipient shall take the re-
medial action the Department con-
siders necessary to overcome the ef-
fects of the discrimination. This may
include remedial action with respect to
handicapped persons who are no longer
participants in the recipient’s program
or activity but who were participants
in the program when such discrimina-
tion occurred, and with respect to
handicapped persons who would have
been participants in the program had
the discrimination not occurred.

(b) Voluntary action. A recipient may
take steps, in addition to the require-
ments of this subpart, to increase the
participation of qualified handicapped
persons in the recipient’s program or
activity.

(c) Self-evaluation. (1) A recipient
shall, within one year of the effective
date of this subpart, evaluate and mod-
ify its policies and practices that do
not meet the requirements of this sub-
part. During this process the recipient
shall seek the advice and assistance of
interested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons. During
this period and thereafter the recipient
shall take any necessary remedial
steps to eliminate the effects of dis-
crimination that resulted from adher-
ence to these policies and practices.

(2) A recipient employing fifty or
more persons and receiving Federal fi-
nancial assistance from the Depart-
ment of $25,000 or more shall, for at
least three years following completion
of the evaluation required under para-
graph (c)(1) of this section, maintain on
file, make available for public inspec-
tion, and provide to the Department on
request:

(i) A list of the interested persons
consulted,

(ii) A description of areas examined
and problems identified, and

(iii) A description of modifications
made and remedial steps taken.

§42.505

(d) Designation of responsible employee.
A recipient employing fifty or more
persons and receiving Federal financial
assistance from the Department of
$25,000 or more shall designate at least
one person to coordinate compliance
with this subpart.

(e) Adoption of grievance procedures. A
recipient employing fifty or more per-
sons and receiving Federal financial as-
sistance from the Department of $25,000
or more shall adopt grievance proce-
dures that incorporate due process
standards (e.g. adequate notice, fair
hearing) and provide for the prompt
and equitable resolution of complaints
alleging any action prohibited by this
subpart. Such procedures need not be
established with respect to complaints
from applicants for employment. An
employee may file a complaint with
the Department without having first
used the recipient’s grievance proce-
dures.

(f) Notice. (1) A recipient employing
fifty or more persons and receiving
Federal financial assistance from the
Department of more than $25,000 shall,
on a continuing basis, notify partici-
pants, beneficiaries, applicants, em-
ployees and unions or professional or-
ganizations holding collective bar-
gaining or professional agreements
with the recipient that it does not dis-
criminate on the basis of handicap in
violation of section 504 and this sub-
part. The notification shall state,
where appropriate, that the recipient
does not discriminate in its programs
or activities with respect to access,
treatment or employment. The notifi-
cation shall also include identification
of the person responsible for coordi-
nating compliance with this subpart
and where to file section 504 com-
plaints with the Department and,
where applicable, with the recipient. A
recipient shall make the initial notifi-
cation required by this paragraph with-
in 90 days of the effective date of this
subpart. Methods of initial and con-
tinuing notification may include the
posting of notices, publication in news-
papers and magazines, placement of no-
tices in recipients’ publication, and
distribution of memoranda or other
written communications.

(2) Recruitment materials or publica-
tions containing general information
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that a recipient makes available to
participants, beneficiaries, applicants,
or employees shall include a policy
statement of nondiscrimination on the
basis of handicap.

(g) The Department may require any
recipient with fewer than fifty employ-
ees and receiving less than $25,000 in
Federal financial assistance to comply
with paragraphs (c¢)(2) and (d) through
(f) of this section.

(h) The obligation to comply with
this subpart is not affected by any
State or local law or requirement or
limited employment opportunities for
handicapped persons in any occupation
or profession.

EMPLOYMENT

§42.510 Discrimination prohibited.

(a) General. (1) No qualified handi-
capped person shall on the basis of
handicap be subjected to discrimina-
tion in employment under any program
or activity receiving Federal financial
assistance.

(2) A recipient shall make all deci-
sions concerning employment under
any program or activity receiving Fed-
eral financial assistance in a manner
which insures that discrimination on
the basis of handicap does not occur
and may not limit, segregate, or clas-
sify applicants or employees in any
way that adversely affects their oppor-
tunities or status because of handicap.

(3) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied handicapped applicants or employ-
ees to discrimination prohibited by
this section. The relationships referred
to in this paragraph include relation-
ships with employment and referral
agencies, labor unions, organizations
providing or administering fringe bene-
fits to employees of the recipient, and
organizations providing training and
apprenticeships, and with civil service
agencies in State or local units of gov-
ernment.

(b) Specific activities. The prohibition
against discrimination in employment
applies to the following activities:

(1) Recruitment, advertising, and ap-
plication processing;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
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layoff, termination, right of return
from layoff and rehiring;

(3) Pay and any other form of com-
pensation and changes in compensa-
tion, including fringe benefits available
by virtue of employment, whether or
not administered by the recipient;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

() Leaves of absence, sick leave, or
any other leave;

(6) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
selection for leaves of absence to pur-
sue training;

(7) Employer-sponsored activities, in-
cluding those that are social or rec-
reational; and

(8) Any other term, condition, or
privilege of employment.

(¢c) In offering employment or pro-
motions to handicapped individuals, re-
cipients may not reduce the amount of
compensation offered because of any
disability income, pension or other
benefit the applicant or employee re-
ceives from another source.

(d) A recipient’s obligation to comply
with this section is not affected by any
inconsistent term of any collective
bargaining agreement to which it is a
party.

§42.511 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or em-
ployee unless the recipient can dem-
onstrate, based on the individual as-
sessment of the applicant or employee,
that the accommodation would impose
an undue hardship on the operation of
its program or activity.

(b) Reasonable accommodation may
include making facilities used by em-
ployees readily accessible to and usable
by handicapped persons, job restruc-
turing, part-time or modified work
schedules, acquisition or modification
of equipment or devices (e.g., tele-
communication or other telephone de-
vices), the provisions of readers or
qualified interpreters, and other simi-
lar actions.
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(c) Whether an accommodation would
impose an undue hardship on the oper-
ation of a recipient’s program or activ-
ity depends upon a case-by-case anal-
ysis weighing factors that include:

(1) The overall size of the recipient’s
program or activity with respect to
number of employees, number and type
of facilities, and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

A reasonable accommodation may re-
quire a recipient to bear more than an
insignificant economic cost in making
allowance for the handicap of a quali-
fied applicant or employee and to ac-
cept minor inconvenience which does
not bear on the ability of the handi-
capped individual to perform the essen-
tial duties of the job.

§42.512

(a) A recipient may not use any em-
ployment test or other selection cri-
terion that tends to screen out handi-
capped persons unless:

(1) The test score or other selection
criterion, as used by the recipient, is
shown to be job-related for the position
in question, and

(2) Alternative job-related tests or
criteria that tend to screen out fewer
handicapped persons are not shown by
the appropriate Department officials to
be available.

(b) A recipient shall administer tests
using procedures (e.g., auxiliary aids
such as readers for visually-impaired
persons or qualified sign language in-
terpreters for hearing-impaired per-
sons) that accommodate the special
problems of handicapped persons to the
fullest extent, consistent with the ob-
jectives of the test. When a test is ad-
ministered to an applicant or employee
who has a handicap that impairs sen-
sory, manual, or speaking skills, the
test results must accurately reflect the
applicant’s or employee’s job skills, ap-
titude, or whatever other factor the
test purports to measure, rather than
reflecting the applicant’s or employee’s
impaired sensory, manual, or speaking
skills (except where those skills are

Employment criteria.
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the factors that the test purports to
measure).

§42.513 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination and may not
make preemployment inquiry of an ap-
plicant as to whether the applicant is a
handicapped person or as to the nature
or severity of a handicap. A recipient
may, however, make preemployment
inquiry into an applicant’s ability to
perform job-related functions.

(b) When a recipient is taking reme-
dial action to correct the effects of
past discrimination pursuant to
§42.505(a) of this subpart, when a re-
cipient is taking voluntary action to
overcome the effects of conditions that
resulted in limited participation in its
Federally assisted program or activity
pursuant to §42.505(b) of this subpart,
or when a recipient is taking affirma-
tive action pursuant to section 503 of
the Act, the recipient may invite appli-
cants for employment to indicate
whether and to what extent they are
handicapped: Provided, That:

(1) The recipient states clearly on
any written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its reme-
dial action obligations or its voluntary
efforts;

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to pro-
vide it will not subject the applicant or
employee to any adverse treatment,
and that it will be used only in accord-
ance with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior
to the employee’s entrance on duty:
Provided, That:

(1) All entering employees are sub-
jected to such an examination regard-
less of handicap, and

(2) The results of such an examina-
tion are used only in accordance with
the requirements of this subpart.
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(d) The applicant’s medical record
shall be collected and maintained on
separate forms and kept confidential,
except that the following persons may
be informed:

(1) Supervisors and managers regard-
ing restrictions on the work of handi-
capped persons and necessary accom-
modations;

(2) First aid and safety personnel if
the condition might require emergency
treatment; and

(3) Government officials inves-
tigating compliance with the Act upon
request for relevant information.

ACCESSIBILITY

§42.520 Discrimination prohibited.

Recipients shall insure that no quali-
fied handicapped person is denied the
benefits of, excluded from participation
in, or otherwise subjected to discrimi-
nation under any program or activity
receiving Federal financial assistance
because the recipient’s facilities are in-
accessible to or unusable by handi-
capped persons.

§42.521 Existing facilities.

(a) Accessibility. A recipient shall op-
erate each program or activity to
which this subpart applies so that
when each part is viewed in its entirety
it is readily accessible to and usable by
handicapped persons. This section does
not require a recipient to make each of
its existing facilities or every part of a
facility accessible to and usable by
handicapped persons.

(b) Compliance procedures. A recipient
may comply with the requirement of
paragraph (a) of this section through
acquisition or redesign of equipment,
reassignment of services to accessible
buildings, assignment of aids to bene-
ficiaries, delivery of services at alter-
nate accessible sites, alteration of ex-
isting facilities, or any other method
that results in making its program or
activity accessible to handicapped per-
sons. A recipient is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with
paragraph (a) of this section. In choos-
ing among methods for meeting the re-
quirement of paragraph (a) of this sec-
tion, a recipient shall give priority to
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those methods that serve handicapped
persons in the most integrated setting
appropriate.

(c) Small providers. If a recipient with
fewer than fifteen employees finds,
after consultation with a handicapped
person seeking its services, that there
is no method of complying with
§42.521(a) other than making a signifi-
cant alteration in its existing facili-
ties, the recipient may, as an alter-
native, refer the handicapped person to
other available providers of those serv-
ices that are accessible.

(d) Time period. A recipient shall com-
ply with the requirement of paragraph
(a) of this section within ninety days of
the effective date of this subpart. How-
ever, where structural changes in fa-
cilities are necessary, such changes
shall be made as expeditiously as pos-
sible and shall be completed no later
than three years from the effective
date of this subpart. If structural
changes to facilities are necessary, a
recipient shall, within six months of
the effective date of this subpart, de-
velop a written plan setting forth the
steps that will be taken to complete
the changes together with a schedule
for making the changes. The plan shall
be developed with the assistance of in-
terested persons, including handi-
capped persons or organizations rep-
resenting handicapped persons and
shall be made available for public in-
spection. The plan shall, at a min-
imum:

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its program or activity to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve full ac-
cessibility under §42.521(a) and, if the
time period of the transition plan is
longer than one year, identify the steps
that will be taken during each year of
the transition period; and

(4) Indicate the person responsible for
implementation of the plan.

(e) Notice. The recipient shall adopt
and implement procedures to insure
that interested persons, including men-
tally retarded persons or persons with
impaired vision or hearing, special
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learning problems, or other disabil-
ities, can obtain information as to the
existence and location of services, ac-
tivities, and facilities that are acces-
sible to and usable by handicapped per-
sons.

[45 FR 37622, June 3, 1980, as amended by
Order No. 2679-2003, 68 FR 51364, Aug. 26, 2003]

§42.522 New construction.

(a) Design and construction. Each new
facility constructed by, on behalf of, or
for the use of a recipient shall be de-
signed and constructed in such a man-
ner that the facility is readily acces-
sible to and usable by handicapped per-
sons, if the construction was com-
menced after the effective date of this
subpart. Any alterations to existing fa-
cilities shall, to the maximum extent
feasible, be made in an accessible man-
ner. Any alterations to existing facili-
ties shall, to the maximum extent fea-
sible, be made in an accessible manner.

(b) Conformance with Uniform Federal
Accessibility Standards. (1) Effective as
of March 7, 1988, design, construction,
or alteration of buildings in conform-
ance with sections 3-8 of the Uniform
Federal Accessibility Standards
(UFAS) (appendix A to 41 CFR subpart
101-19.6) shall be deemed to comply
with the requirements of this section
with respect to those buildings. Depar-
tures from particular technical and
scoping requirements of UFAS by the
use of other methods are permitted
where substantially equivalent or
greater access to and usability of the
building is provided.

(2) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
therein of persons with physical handi-
caps.

(3) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

[45 FR 37622, June 3, 1980, as amended by
Order No. 1249-88, 53 FR 3206, Feb. 4, 1988]

§42.530
PROCEDURES

§42.530 Procedures.

(a) The procedural provisions appli-
cable to title VI of the Civil Rights Act
of 1964 (28 CFR 42.106-42.110) apply to
this subpart except that the provision
contained in §§42.110(e) and 42.108(c)(3)
which requires the Attorney General’s
approval before the imposition of any
sanction against a recipient does not
apply to programs or activities funded
by LEAA, NIJ, BJS, OJARS and
OJJDP. The applicable provisions con-
tain requirements for compliance in-
formation (§42.106), conduct of inves-
tigations (§42.107), procedure for effect-
ing compliance (§42.108), hearings
(§42.109), and decisions and notices
(§42.110). (See appendix C.)

(b) In the case of programs or activi-
ties funded by LEAA, NI1J, BJS, OJARS
and OJJDP, the timetables and stand-
ards for investigation of complaints
and for the conduct of compliance re-
views contained in §42.205(c)(1) through
(c)(3) and §42.206 (c) and (d) are applica-
ble to this subpart except that any
finding of noncompliance shall be en-
forced as provided in paragraph (a) of
this section. (See appendix D.)

(c) In the case of programs or activi-
ties funded by LEAA, NI1J, BJS, OJARS
and OJJDP, the refusal to provide re-
quested information under paragraph
(a) of this section and §42.106 will be
enforced pursuant to the provisions of
section 803(a) of title I of the Omnibus
Crime Control and Safe Streets Act, as
amended by the Justice System Im-
provement Act of 1979, Public Law 96—
157, 93 Stat. 1167.

(d) For acts of discrimination occur-
ring prior to the effective date of this
subpart, the 180-day limitation period
for filing of complaints (§42.107 of this
title) will apply from that date.

(e) The Department will investigate
complaints alleging discrimination in
violation of section 504 occurring prior
to the effective date of this subpart
where the language of the statute or
HEW’s interagency guidelines (43 FR
2132, January 13, 1978) implementing
Executive Order 11914 (41 FR 17871,
April 28, 1976) provided notice that the
challenged policy or practice was un-
lawful.
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DEFINITIONS

§42.540 Definitions.

As used in this subpart the term:

(a) The Act means the Rehabilitation
Act of 1973, Public Law 93-112, as
amended (29 U.S.C. 701 et seq.).

(b) Section 504 means section 504 of
the Act (29 U.S.C. 794).

(¢) Department means the Department
of Justice.

(d) LEAA means the Law Enforce-
ment Assistance Administration; NIJ
means the National Institute of Jus-
tice; BJS means the Bureau of Justice
Statistics; OJARS means the Office of
Justice Assistance, Research and Sta-
tistics; OJJDP means Office of Juvenile
Justice and Delinquency Prevention.

(e) Recipient means any State or unit
of local government, any instrumen-
tality of a State or unit of local gov-
ernment, any public or private agency,
institution, organization, or other pub-
lic or private entity, or any person to
which Federal financial assistance is
extended directly or through another
recipient, including any successor, as-
signee, or transferree of a recipient,
but excluding the ultimate beneficiary
of the assistance.

(f) Federal financial assistance means
any grant, cooperative agreement,
loan, contract (other than a direct Fed-
eral procurement contract or a con-
tract of insurance or guaranty),
subgrant, contract under a grant or
any other arrangement by which the
Department provides or otherwise
makes available assistance in the form
of:

(1) Funds;

(2) Services of Federal personnel;

(3) Real and personal property or any
interest in or use of such property, in-
cluding:

(i) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of such property if the
Federal share of its fair market value
is not returned to the Federal Govern-
ment;

(4) Any other thing of value by way
of grant, loan, contract or cooperative
agreement.

(g) Facility means all or any portion
of buildings, structures, equipment,
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roads, walks, parking lots, or other
real or personal property or interest in
such property.

(h) Program or activity means all of
the operations of any entity described
in paragraphs (h) (1) through (4) of this
section, any part of which is extended
Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (h)(1), (2), or (3)
of this section.

(i) Ultimate beneficiary is one among a
class of persons who are entitled to
benefit from, or otherwise participate
in, programs or activities receiving
Federal financial assistance and to
whom the protections of this subpart
extend. The ultimate beneficiary class
may be the general public or some nar-
rower group of persons.

(j) Benefit includes provision of serv-
ices, financial aid or disposition (i.e.,
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decision, sen-
or other pre-

treatment, handling,
tencing, confinement,
scription of conduct).

(k) Handicapped person. (1) Handi-
capped person means any person who (i)
has a physical or mental impairment
which substantially limits one or more
major life activities, (ii) has a record of
such an impairment, or (iii) is regarded
as having such an impairment. For
purposes of employment, such term
does not include any individual who is
an alcoholic or drug abuser whose cur-
rent use of alcohol or drugs prevents
such individual from performing the
duties of the job in question or whose
employment, by reason of such current
alcohol or drug abuse, would constitute
a direct threat to property or the safe-
ty of others.

(2) As used in this subpart the phrase:

(i) Physical or mental impairment
means:

(A) Any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive,
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine;

(B) Any mental or psychological dis-

order such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities.
The term physical or mental impairment
includes, but is not limited to, such
diseases and conditions as orthopedic,
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug and alcohol abuse.

(i1) Major life activities mean functions
such as caring for one’s self, per-
forming manual tasks walking, seeing,
hearing, speaking, breathing, learning,
and working.

(iii) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(iv) Is regarded as having an impair-
ment means:
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(A) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a recipient as constituting such a
limitation;

(B) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(C) Has none of the impairments de-
fined in paragraph (k)(2)(i) of this sec-
tion but is treated by a recipient as
having such an impairment.

(1)  Qualified handicapped person
means:

(1) With respect to employment, a
handicapped person who, with reason-
able accommodation, can perform the
essential functions of the job in ques-
tion;

(2) With respect to services, a handi-
capped person who meets the essential
eligibility requirements for the receipt
of such services.

(m) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (k) of this section.

(n) Drug abuse means:

(1) The use of any drug or substance
listed by the Department of Justice in
21 CFR 1308.11, under authority of the
Controlled Substances Act, 21 U.S.C.
801, as a controlled substance unavail-
able for prescription because:

(i) The drug or substance has a high
potential for abuse,

(ii) The drug or other substance has
no currently accepted medical use in
treatment in the United States,

(iii) There is a lack of accepted safe-
ty for use of the drug or other sub-
stance under medical supervision;

(2) The misuse of any drug or sub-
stance listed by the Department of Jus-
tice in 21 CFR 1308.12 through 1308.15
under authority of the Controlled Sub-
stances Act as a controlled substance
available for prescription.

Examples of (1) include certain opiates
and opiate derivatives (e.g., heroin) and
hallucinogenic substances (e.g., mari-
huana, mescaline, peyote) and depres-
sants (e.g., methaqualone). Examples of
(2) include opium, coca leaves, metha-
done, amphetamines and barbiturates.
(0) Alcohol abuse includes alcoholism
but also means any misuse of alcohol

1177



Pt. 42, Subpt. G, App. A

which demonstrably interferes with a
person’s health, interpersonal relations
or working.

[45 FR 37622, June 3, 1980, as amended by
Order No. 2679-2003, 68 FR 51364, Aug. 26, 2003]

APPENDIX A TO SUBPART G OF PART 42—
FEDERAL FINANCIAL ASSISTANCE
ADMINISTERED BY THE DEPARTMENT
OF JUSTICE TO WHICH THIS SUBPART
APPLIES

NoOTE: Failure to list a type of Federal as-
sistance in appendix A shall not mean, if sec-
tion 504 is otherwise applicable, that a pro-
gram or activity is not covered.

EDITORIAL NOTE: For the text of appendix

A to subpart G, see appendix A to subpart C
of this part.

[Order No. 1204-87, 52 FR 24450, July 1, 1987]

APPENDIX B TO SUBPART G OF PART 42
[RESERVED]

APPENDIX C TO SUBPART G OF PART 42—
DEPARTMENT REGULATIONS UNDER
TITLE VI OF THE CIVIL RIGHTS ACT
OF 1964 (28 CFR 42.106-42.110) WHICH
APPLY TO THIS SUBPART

EDITORIAL NOTE: For the text of appendix
C, see §§42.106 through 42.110 of this part.

APPENDIX D TO SUBPART G OF PART 42—
OJARS’ REGULATIONS UNDER THE
OMNIBUS CRIME CONTROL AND SAFE
STREETS ACT, AS AMENDED, WHICH
APPLY TO THIS SUBPART (28 CFR
42.205 AND 42.206)

EDITORIAL NOTE: For the text of appendix
D, see §§42.205 and 42.206 of this part.

Subpart H—Procedures for Com-
plaints of Employment Dis-
crimination Filed Against Re-
cipients of Federal Financial
Assistance

AUTHORITY: E.O. 12250, 45 FR 72995, 3 CFR,
1980 Comp., p. 298; E.O. 12067, 43 FR 28967, 3
CFR, 1978 Comp., p. 206.

SOURCE: Order No. 992-83, 48 FR 3577, Jan.
25, 1983, unless otherwise noted.

§42.601 Purpose and application.

The purpose of this regulation is im-
plement procedures for processing and
resolving complaints of employment
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discrimination filed against recipients
of Federal financial assistance subject
to title VI of the Civil Rights Act of
1964, title IX of the Education Amend-
ments of 1972, the State and Local Fis-
cal Assistance Act of 1972, as amended,
and provisions similar to title VI and
title IX in Federal grant statutes. En-
forcement of such provisions in Federal
grant statutes is covered by this regu-
lation to the extent they relate to pro-
hibiting employment discrimination on
the ground of race, color, national ori-
gin, religion or sex in programs receiv-
ing Federal financial assistance of the
type subject to title VI or title IX. This
regulation does not, however, apply to
the Omnibus Crime Control and Safe
Streets Act of 1968, as amended, the Ju-
venile Justice and Delinquency Preven-
tion Act, as amended, the Comprehen-
sive Employment Training Act of 1973,
as amended, or Executive Order 11246.

§42.602

EEOC and agencies shall share any
information relating to the employ-
ment policies and practices of recipi-
ents of federal financial assistance that
may assist each office in carrying out
its responsibilities. Such information
shall include, but not necessarily be
limited to, affirmative action pro-
grams, annual employment reports,
complaints, investigative files, concil-
iation or compliance agreements, and
compliance review reports and files.

Exchange of information.

§42.603 Confidentiality.

When an agency receives information
obtained by EEOC, the agency shall ob-
serve the confidentiality requirements
of sections 706(b) and 709(e) of title VII
as would EEOC, except in cases where
the agency receives the same informa-
tion from a source independent of
EEOC or has referred a joint complaint
to EEOC under this regulation. In such
cases, the agency may use independent
source information or information ob-
tained by EEOC under the agency’s in-
vestigative authority in a subsequent
title VI, title IX or revenue sharing act
enforcement proceeding. Agency ques-
tions concerning confidentiality shall
be directed to the Associate Legal
Counsel for Legal Services, Office of
Legal Counsel of EEOC.
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§42.604 Standards for
reviews and hearings.

In any investigation, compliance re-
view, hearing or other proceeding,
agencies shall consider title VII case
law and EEOC Guidelines, 29 CFR parts
1604 through 1607, unless inapplicable,
in determining whether a recipient of
Federal financial assistance has en-
gaged in an unlawful employment prac-
tice.

investigation,

§42.605 Agency processing of com-
plaints of employment discrimina-
tion.

(a) Within ten days of receipt of a
complaint of employment discrimina-
tion, an agency shall notify the re-
spondent that it has received a com-
plaint of employment discrimination,
including the date, place and cir-
cumstances of the alleged unlawful em-
ployment practice.

(b) Within thirty days of receipt of a
complaint of employment discrimina-
tion an agency shall:

(1) Determine whether it has jurisdic-
tion over the complaint under title VI,
title IX, or the revenue sharing act;
and

(2) Determine whether EEOC may
have jurisdiction over the complaint
under title VII of or the Equal Pay Act.

(c) An agency shall transfer to EEOC
a complaint of employment discrimina-
tion over which it does not have juris-
diction but over which EEOC may have
jurisdiction within thirty days of re-
ceipt of a complaint. At the same time,
the agency shall notify the complain-
ant and the respondent of the transfer,
the reason for the transfer, the loca-
tion of the EEOC office to which the
complaint was transferred and that the
date the agency received the complaint
will be deemed the date it was received
by EEOC.

(d) If any agency determines that a
complaint of employment discrimina-
tion is a joint complaint, then the
agency may refer the complaint to
EEOC. The agency need not consult
with EEOC prior to such a referral. An
agency referral of a joint complaint
should occur within thirty days of re-
ceipt of the complaint.

(e) An agency shall refer to EEOC all
joint complaints solely alleging em-
ployment discrimination against an in-

§42.605

dividual. If an agency determines that
special circumstances warrant its in-
vestigation of such a joint complaint,
then the agency shall determine
whether the complainant has filed a
similar charge of employment dis-
crimination with EEOC.

(1) If an agency determines that the
complainant has filed a similar charge
of employment discrimination with
EEOC, then the agency may inves-
tigate the complaint if EEOC agrees to
defer its investigation pending the
agency investigation.

(2) If an agency determines that the
complainant has not filed a similar
charge of employment discrimination
with the EEOC, then the agency may
investigate the complaint if special cir-
cumstances warrant such action. In
such cases, EEOC shall defer its inves-
tigation of the referred joint complaint
pending the agency investigation.

(f) An agency shall not refer to EEOC
a joint complaint alleging a pattern or
practice of employment discrimination
unless special circumstances warrant
agency referral of the complaint to
EEOC.

(g) If a joint complaint alleges dis-
crimination in employment and in
other practices of a recipient, an agen-
cy should, absent special cir-
cumstances, handle the entire com-
plaint under the agency’s own inves-
tigation procedures. In such cases, the
agency shall determine whether the
complainant has filed a similar charge
of employment discrimination with
EEOC. If such a charge has been filed,
the agency and EEOC shall coordinate
their activities. Upon agency request,
EEOC should ordinarily defer its inves-
tigation pending the agency investiga-
tion.

(h) When a joint complaint is referred
to EEOC for investigation, the agency
shall advise EEOC of the relevant civil
rights provision(s) applicable to the
employment practices of the recipient,
whether the agency wants to receive
advance notice of any conciliation ne-
gotiations, whether the agency wants
EEOC to seek information concerning
the relationship between the alleged
discrimination and the recipient’s Fed-
erally assisted programs or activities
and, where appropriate, whether a pri-
mary objective of the Federal financial
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assistance is to provide employment.
The agency shall also notify the com-
plainant and the recipient of the refer-
ral, the location of the EEOC office to
which the complaint was referred, the
identity of the civil rights provision(s)
involved, the authority of EEOC under
this regulation and that the date the
agency received the complaint will be
deemed the date it was received by
EEOC. Specifically, the notice shall in-
form the recipient that the agency has
delegated to EEOC its investigative au-
thority under title VI, title IX, or the
revenue sharing act, and the relevant
act’s implementing regulations. The
agency, therefore, may use information
obtained by EEOC under the agency’s
investigative authority in a subsequent
title VI, title IX or revenue sharing act
enforcement proceeding.

[Order No. 992-83, 48 FR 3577, Jan. 25, 1983, as
amended at 61 FR 33658, June 28, 1996]

§42.606 General rules concerning
EEOC action on complaints.

(a) A complaint of employment dis-
crimination filed with an agency,
which is transferred or referred to
EEOC under this regulation, shall be
deemed a charge received by EEOC.
For all purposes under title VII and the
Equal Pay Act, the date such a com-
plaint was received by an agency shall
be deemed the date it was received by
EEOC.

(b) When EEOC investigates a joint
complaint it shall, where appropriate,
seek sufficient information to allow
the referring agency to determine
whether the alleged employment dis-
crimination is in a program or activity
that receives Federal financial assist-
ance and/or whether the alleged em-
ployment discrimination causes dis-
crimination with respect to bene-
ficiaries or potential beneficiaries of
the assisted program.

(c) Upon referral of a joint complaint
alleging a pattern or practice of em-
ployment discrimination, EEOC gen-
erally will limit its investigation to
the allegation(s) which directly affect
the complainant.

(d) If EEOC, in the course of an inves-
tigation of a joint complaint, is unable
to obtain information from a recipient
through voluntary means, EEOC shall
consult with the referring agency to
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determine an appropriate course of ac-
tion.

(e) If EEOC agrees to defer its inves-
tigation of a complaint of employment
discrimination pending an agency in-
vestigation of the complaint, then
EEOC shall give due weight to the
agency’s determination concerning the
complaint.

§42.607 EEOC dismissals of
plaints.

If EEOC determines that the title VII
allegations of a joint complaint should
be dismissed, EEOC shall notify the
complainant and the recipient of the
reason for the dismissal and the effect
the dismissal has on the complainant’s
rights under the relevant civil rights
provision(s) of the referring agency,
and issue a notice of right to sue under
title VII. At the same time, EEOC shall
transmit to the referring agency a copy
of EEOC’s file.

com-

§42.608 Agency action on complaints
dismissed by EEOC.

Upon EEOC’s transmittal of a dis-
missal under §42.607 of this regulation,
the referring agency shall determine
within thirty days, what, if any, action
the agency intends to take with re-
spect to the complaint and then notify
the complainant and the recipient. In
reaching that determination, the refer-
ring agency shall give due weight to
EEOC’s determination that the title
VII allegations of the joint complaint
should be dismissed. If the referring
agency decides to take action with re-
spect to a complaint that EEOC has
dismissed for lack of reasonable cause
to believe that title VII has been vio-
lated, the agency shall notify the As-
sistant Attorney General and the
Chairman of the EEOC in writing of
the action it plans to take and the
basis of its decision to take such ac-
tion.

§42.609 EEOC reasonable cause deter-
mination and conciliation efforts.

(a) If EEOC, after investigation of a
joint complaint, determines that rea-
sonable cause exists to believe that
title VII has been violated, EEOC shall
advise the referring agency, the com-
plainant and the recipient of that de-
termination and attempt to resolve the
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complaint by informal methods of con-
ference, conciliation and persuasion. If
EEOC would like the referring agency
to participate in conciliation negotia-
tions, EEOC shall so notify the agency
and the agency shall participate. EEOC
shall provide advance notice of any
conciliation negotiations to referring
agencies that request such notice,
whether or not EEOC requests their
participation in the negotiations.

(b) If EEOC’s efforts to resolve the
complaint by informal methods of con-
ference, conciliation and persuasion
fail, EEOC shall:

(1) Issue a notice of failure of concil-
iation to the recipient in accordance
with 29 CFR 1601.25;

(2) Transmit to the referring agency
a copy of EEOC’s investigative file, in-
cluding its Letter of Determination
and notice of failure conciliation;

(3) If the recipient is not a govern-
ment, governmental entity or political
subdivision, determine whether EEOC
will bring suit under title VII and, in
accordance with 29 CFR 1601.28, issue a
notice of right to sue under title VII;

(4) If the recipient is a government,
governmental entity or political sub-
division, refer the matter to the Attor-
ney General in accordance with 29 CFR
1601.29. The Attorney General, or his or
her delegate, will determine whether
the Department of Justice will bring
suit under title VII and, in accordance
with 29 CFR 1601.28, issue a notice of
right to sue under title VII.

§42.610 Agency enforcement of unre-
solved complaints.

(a) Upon EEOC’s transmittal of a rea-
sonable cause determination and notice
of failure of conciliation under
§42.609(b)(2) of this regulation, the re-
ferring agency shall determine, within
thirty days, whether the recipient has
violated any applicable civil rights pro-
vision(s) which the agency has a re-
sponsibility to enforce. The referring
agency shall give due weight to EEOC’s
determination that reasonable cause
exists to believe that title VII has been
violated.

(b) If the referring agency determines
that the recipient has violated any ap-
plicable civil rights provision(s) which
the agency has a responsibility to en-
force, the agency shall so notify the

§42.612

complainant and the recipient and de-
termine whether further efforts to ob-
tain voluntary compliance are war-
ranted. In reaching that determina-
tion, the agency shall give due weight
to the failure of EEOC’s efforts to re-
solve the complaint by informal meth-
ods. If the referring agency determines
that further efforts to obtain voluntary
compliance are not warranted or if
such further efforts fail, the agency
shall initiate appropriate enforcement
proceedings under its own regulations.

(c) If the referring agency determines
that the recipient has not violated any
applicable civil rights provision(s)
which the agency has a responsibility
to enforce, the agency shall notify the
complainant, the recipient, the Assist-
ant Attorney General and the Chair-
man of the EEOC in writing of the
basis of that determination.

§42.611 EEOC negotiated settlements
and conciliation agreements.

If the parties enter into a negotiated
settlement (as described in 29 CFR
1601.20) prior to a determination or a
conciliation agreement (as described in
29 CFR 1601.24) after a determination,
EEOC shall notify the referring agency
that the complaint has been settled.
The agency shall take no further ac-
tion on the complaint of employment
discrimination thereafter except that
the agency may take the existence of
the complaint into account in sched-
uling the recipient for a review under
the agency’s regulations.

§42.612 Interagency consultation.

(a) Before investigating whether the
employment practices of a recipient of
Federal financial assistance constitute
a pattern or practice of unlawful dis-
crimination or initiating formal ad-
ministrative enforcement procedures
on that basis, an agency shall, to the
extent practical, consult with the
Chairman of the EEOC and the Assist-
ant Attorney General to assure that
duplication of effort will be minimized.

(b) Prior to the initiation of any
legal action against a recipient of Fed-
eral financial assistance alleging un-
lawful employment practices, the De-
partment of Justice and/or EEOC shall,
to the extent practical, notify the ap-
propriate agency or agencies of the
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proposed action and the substance of
the allegations.

§42.613 Definitions.

As used in this regulation, the term:

(a) Agency means any Federal depart-
ment or agency which extends Federal
financial assistance subject to any
civil rights provision(s) to which this
regulation applies.

(b) Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her delegate.

(¢) Chairman of the EEOC refers to the
Chairman of the Equal Employment
Opportunity Commission, or his or her
delegate.

(@) EEOC means the Equal
Empoyment Opportunity Commission
and, where appropriate, any of its Dis-
trict Offices.

(e) Federal financial
cludes:

(1) Grants and loans of Federal funds,

(2) The grant or donation of Federal
property and interests in property,

(3) The detail of Federal personnel,

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property without
consideration or at a nominal consider-
ation, or at a consideration which is re-
duced for the purpose of assisting the
recipient, or in recognition of the pub-
lic interest to be served by such sale or
lease to the recipient, and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

assistance in-

For purposes of this regulation, the
term Federal financial assistance also in-
cludes funds disbursed under the rev-
enue sharing act.

(f) Joint complaint means a complaint
of employment discrimination covered
by title VII or the Equal Pay Act and
by title VI, title IX, or the revenue
sharing act.

(g) Recipient means any State, polit-
ical subdivision of any State, or instru-
mentality of any State or political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any individual, in any State, to
whom Federal financial assistance is
extended, directly or through another
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recipient, for any program, including
any successor, assign, or transferee
thereof, but such term does not include
any ultimate beneficiary under such
program.

(h) Revenue sharing act refers to the
State and Local Fiscal Assistance Act
of 1972, as amended, 31 U.S.C. 1221 et
seq.

(i) Title VI refers to title VI of the
Civil Rights Act of 1964, 42 U.S.C. 20004
to 2000d-4. Where appropriate, title VI
also refers to the civil rights provisions
of other Federal statutes or regula-
tions to the extent that they prohibit
employment discrimination on the
ground or race, color, religion, sex or
national origin in programs receiving
Federal financial assistance of the type
subject to title VI itself.

(j) Title VII refers to title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 2000e, et seq.

(k) Title IX refers to title IX of the
Education Amendments of 1972, 20
U.S.C. 1681 to 1683.

Subpart |—Nondiscrimination on
the Basis of Age in Federally
Assisted Programs or Activi-
ties; Implementation of the
Age Discrimination Act of
1975

AUTHORITY: 42 U.S.C. 6103(a)(4); 45 CFR part
90.

SOURCE: Order No. 1843-94, 59 FR 6560, Feb.
11, 1994, unless otherwise noted.

GENERAL PROVISIONS

§42.700 Purpose.

(a) This subpart implements the Age
Discrimination Act of 1975, as amended
(42 U.S.C. 5101-6107) (Act). Subject to
certain exceptions, the Act prohibits
discrimination on the basis of age in
programs or activities receiving federal
financial assistance.

(b) The Secretary of Health and
Human Services has issued a general
regulation (45 CFR part 90) to guide
other federal agencies regarding imple-
mentation of the Act. This subpart is
generally based upon that general reg-
ulation.
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§42.701 Application.

(a) This subpart applies to each pro-
gram or activity that receives federal
financial assistance from the Depart-
ment of Justice.

(b) This subpart does not apply to
employment practices, except to those
occurring in programs or activities
that receive federal financial assist-
ance under the Job Training Partner-
ship Act.

§42.702 Definitions.

As used in this subpart, the term:

Act means the Age Discrimination
Act of 1975, as amended, 42 U.S.C. 6101-
6107.

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard, or method of adminis-
tration.

Age distinction means any action
using age or an age-related term.

Age-related term means a term that
necessarily implies a particular age or
range of ages (e.g., ‘‘youth,” ‘‘juve-
nile,” “‘adult,” ‘‘older persons,” but not
“student”).

Department means the Department of
Justice.

Federal financial assistance means any
grant, entitlement, loan, cooperative
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the Department
provides assistance in the form of:

(1) Funds;

(2) Services of federal personnel; or

(3) Real or personal property or any
interest in or use of such property, in-
cluding—

(i) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of property if the fed-
eral share of its fair market value is
not returned to the federal govern-
ment.

FMCS means the Federal Mediation
and Conciliation Service.

OJP means the Office of Justice Pro-
grams. OJP coordinates the work of
the Bureau of Justice Assistance, the
National Institute of Justice, the Bu-
reau of Justice Statistics, and the Of-
fice of Juvenile Justice and Delin-

§42.702

quency Prevention; OJP includes the
Office for Victims of Crime.

Program or activity means all of the
operations of any entity described in
paragraphs (1) through (4) of this defi-
nition, any part of which is extended
Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (1), (2), or (3) of
this definition.

Recipient means any state or political
subdivision, any instrumentality of a
State or political subdivision, any pub-
lic or private agency, institution, orga-
nization, or other entity, or any person
to which federal financial assistance is
extended, directly or through another
recipient. ‘‘Recipient’” includes any
successor, assignee, or transferee, but
does not include the ultimate bene-
ficiary of the assistance.
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Secretary means the Secretary of
Health and Human Services or his or
her designee.

United States means the fifty States,
the District of Columbia, Puerto Rico,
the Virgin Islands, American Samoa,
Guam, Wake Island, the Trust Terri-
tory of the Pacific Islands, the North-
ern Marinas, and the territories and
possessions of the United States.

[Order No. 1843-94, 59 FR 6560, Feb. 11, 1994, as
amended by Order No. 2679-2003, 68 FR 51366,
Aug. 26, 2003]

§§42.703-42.709 [Reserved]

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

§42.710 General prohibition.

(a) Subject to the exceptions dis-
cussed in §§42.711-42.713, no person in
the United States shall, on the basis of
age, be excluded from participation in,
be denied the benefits of, or be sub-
jected to discrimination in any pro-
gram or activity to which this subpart
applies. This prohibition applies to ac-
tions taken by a recipient, directly or
through contractual or other arrange-
ments, that have the purpose or effect
of discriminating on the basis of age.

(b) This prohibition encompasses
treatment of elderly persons, children
and any other age group. Unless one of
the exception applies, the recipient
may use neither a minimum age limit
nor a maximum age limit in connec-
tion with receipt of benefits or services
or other participation in a program or
activity subject to this subpart.

§42.711 Exception; authorized by law.

(a) This subpart does not apply to an
age distinction contained in a portion
of a federal or state statute or a local
statute or ordinance adopted by an
elected, general-purpose legislative
body which portion:

(1) Provides any benefits or assist-
ance to persons on the basis of age;

(2) Establishes criteria for participa-
tion in age-related terms; or

(3) Describes intended beneficiaries
or target groups in age-related terms.

(b) The exception set forth in para-
graph (a) of this section does not ex-
tend to regulations adopted by an ad-
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ministrative agency pursuant to a spe-
cific statutory provision or otherwise.

§42.712 Exception; normal operation
or statutory objective.

(a) A recipient may take an action
that would otherwise be prohibited by
§42.710(a), if such action reasonably
takes age into account as a factor nec-
essary to the normal operation of or
the achievement of any statutory ob-
jective of the program or activity.

(1) Normal operation refers to the op-
eration of a program or activity with-
out significant changes that would im-
pair its ability to meet its objectives.

(2) A statutory objective of a program
or activity is a purpose that is ex-
pressly stated in a federal or state stat-
ute or a local statute or ordinance
adopted by an elected, general-purpose
body.

(b) This exception applies when the
following test is met—

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics;

(2) The other characteristic must be
measured or approximated in order to
continue the normal operation of the
program or activity or to achieve any
statutory objective of the program;

(3) The other characteristic can be
reasonably measured or approximated
by the use of age; and

(4) The other characteristic is im-
practical to measure directly on an in-
dividual basis.

(c) The question whether an age dis-
tinction comes within this section de-
pends upon the particular facts, includ-
ing the nature and purpose of the pro-
gram or activity, the basis for and the
nature and purpose of the age distinc-
tion, and the manner in which the age
distinction is used.

§42.713 Exception; reasonable factors
other than age.

(a) A recipient may take an action,
otherwise prohibited by §42.710(a), that
affects age groups differently, if such
differentiation is based upon reason-
able factors other than age.

(b) This exception does not apply to
the use of an explicit age distinction,
but to conduct that has the effect of
differentiating among age groups. This
exception applies when the factor
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(other than age) upon which the recipi-
ent’s action is based bears a direct and
substantial relationship to the normal
operation of or achievement of a statu-
tory objective of the program or activ-
ity.

§42.714 Special benefits.

If a recipient operating a program or
activity provides special benefits to
the elderly or to children, such use of
age distinctions shall be presumed to
be necessary to the normal operation
of the program or activity, notwith-
standing the provisions of §42.712.

§42.715 Burden of proof regarding ex-
ceptions.

The burden of proving that an age
distinction or other action falls within
the exceptions described in §42.712 and
§42.713 is on the recipient. This alloca-
tion of the burden of proof applies in
proceedings by the Department to en-
force the Act.

§§42.716-42.719 [Reserved]
DUTIES OF RECIPIENTS

§42.720 General responsibility.

Regarding any program or activity
subject to this subpart, the recipient
has primary responsibility to ensure
compliance with the Act and this sub-
part. The recipient also has responsi-
bility to maintain records, provide in-
formation, and to afford access to its
records to the Department to the ex-
tent required to determine whether it
is in compliance with the Act.

§42.721

Any recipient that receives federal fi-
nancial assistance from the Depart-
ment and extends such assistance to
subrecipients shall give its subrecipi-
ents written notice of their obligations
under this subpart.

Notice to subrecipients.

§42.722 Recipient assessment of age
distinctions.

(a) As part of a compliance review
under §42.730 or complaint investiga-
tion under §42.731, the Department
may require a recipient employing the
equivalent of 15 or more employees to
complete a written self-evaluation, in a
manner specified by the responsible

§42.730

Department official, of any age distinc-
tion imposed in its program or activity
receiving federal financial assistance
from the Department to assess the re-
cipient’s compliance with the Act.

(b) Whenever a recipient assessment
indicates a violation of the Act and
this subpart, the recipient shall take
corrective action.

§42.723 Compliance information.

(a) Upon request by the Department,
a recipient shall make available to the
Department information necessary to
determine whether the recipient is
complying with this subpart.

(b) Each recipient shall permit rea-
sonable access by the Department to
the recipient’s facilities, books, records
and other sources of information con-
cerning the recipient’s compliance
with this subpart.

§42.724 Remedial and affirmative ac-
tion.

(a) If the Department finds that, in
violation of this subpart, a recipient
has discriminated on the basis of age,
the recipient shall take remedial ac-
tion that the Department considers
necessary to overcome the effects of
the discrimination.

(b) Even in the absence of a finding of
discrimination, a recipient, in admin-
istering a program or activity, may
take steps to overcome the effects of
conditions that resulted in limited par-
ticipation on the basis of age.

§42.725 Assurance of compliance.

Each recipient of federal financial as-
sistance from the Department shall
sign a written assurance as specified by
the Department that it will comply
with this subpart in its federally as-
sisted programs or activities.

§§42.726-42.729 [Reserved]
COMPLIANCE PROCEDURES

§42.730 Compliance reviews.

The Department may conduct a pre-
award or post-award compliance review
of an applicant or a recipient to deter-
mine compliance with this subpart.
When a compliance review indicates
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probably noncompliance, the Depart-
ment shall inform the applicant or re-
cipient and shall promptly begin en-
forcement as described in §42.733.

§42.731 Complaints.

(a) General. This section provides for
the filing, by aggrieved persons, of
complaints alleging violation of this
subpart. Although the complaint proc-
ess is limited to aggrieved persons, any
person who has information regarding
a possible violation of this subpart may
provide it to the Department.

(b) Receipt of complaints. (1) Any ag-
grieved person, individually or as a
member of a class, may file with the
Department a written complaint alleg-
ing a violation of this subpart. A com-
plaint may be filed by a representative
of an aggrieved person. A complaint
must be filed within 180 days of the
date the complaint first knew of the al-
leged violation. However, this time
limit may, for good cause shown, be ex-
tended by the Department.

(2) The Department shall promptly
review each such complaint for suffi-
ciency. A complaint will be deemed
sufficient if it—

(i) Describes an action that may con-
stitute a violation of this subpart; and

(ii) Contains information necessary
for further processing (i.e., identifies
the parties involved, states the date
when the complainant first learned of
the alleged violation, and is signed by
the complainant).

(3) When a complaint is deemed suffi-
cient, the Department shall promptly
refer it to the FMCS for mediation.

(4) When a complaint is deemed in-
sufficient, the Department shall advise
the complainant of the reasons for that
determination. A complainant shall be
freely permitted to add information
necessary for further processing.

(c) Representation of parties. During
each stage of the complaint process,
the complainant and the recipient may
be represented by an attorney or other
representative.

(d) Assistance from the Department.
Any complainant or recipient may re-
quest from the Department informa-
tion regarding the complaint process.

(e) Mediation. (1) When a complaint is
referred for mediation, the complain-
ant and the recipient shall participate

28 CFR Ch. | (7-1-22 Edition)

in the mediation process to the extent
necessary either to reach an agreement
or to enable the mediator to determine
that no agreement can be reached. No
determination that an agreement is
not possible shall be made until the
mediator has conferred at least once,
jointly or separately, with each of the
parties.

(2) If the complainant and the recipi-
ent reach an agreement, they shall re-
duce the agreement to writing and sign
it. The mediator shall send a copy of
the agreement to the Department.

(3) If, after 60 days after the Depart-
ment’s receipt of a complaint, no
agreement is reached or if, within that
60-day period, the mediator determines
that no agreement can be reached, the
mediator shall return the complaint to
the Department.

(4) The mediator shall protect the
confidentiality of information obtained
during the mediation process. No medi-
ator shall testify in any adjudicative
proceeding, produce any document, or
otherwise disclose any information ob-
tained during the mediation process
without prior approval of the Director
of the FMCS.

(f) Department investigations. The De-
partment shall promptly investigate
any complaint that is unresolved after
mediation or is reopened because of
violation of a mediation agreement. An
investigation should include a review
of the pertinent actions or practices of
the recipient and the circumstances
under which the alleged discrimination
occurred. During an investigation the
Department shall take appropriate
steps to obtain informal resolution of
the complaint.

(g) Resolution of matters. (1) Where,
prior to any finding by the Department
of probable noncompliance with this
subpart, discussions between the De-
partment and the parties result in set-
tlement of a complaint, the Depart-
ment shall prepare an agreement to be
signed by the parties and an authorized
official of the Department. A settle-
ment shall not affect the operation of
any other enforcement efforts of the
Department, including compliance re-
views or investigation of other com-
plaints involving the recipient.
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(2) If the Department determines
that an investigation pursuant to para-
graph (f) of this section indicates prob-
able noncompliance with this subpart,
the Department shall inform the re-
cipient and shall promptly begin en-
forcement pursuant to §42.733.

(3) If the Department determines
that an investigation does not indicate
probable noncompliance, the Depart-
ment shall inform the recipient and the
complainant. The Department shall
also inform the complainant of his or
her right to bring a civil action as de-
scribed in §42.736.

§42.732
tion.

Prohibition against intimida-

A recipient may not intimidate or re-
taliate against any person who at-
tempts to assert a right secured by the
Act and this suppart or who cooperates
in any mediation, investigation, hear-
ing, or other aspect of the Depart-
ment’s compliance procedure.

§42.733 Enforcement procedures.

(a) Voluntary compliance. When a
compliance review or complaint inves-
tigation results in a finding of probable
noncompliance with this subpart, the
Department shall attempt to obtain
voluntary compliance. An agreement
for voluntary compliance shall describe
the corrective action to be taken and
time limits for such action and shall be
signed by the recipient and an author-
ized official of the Department.

(b) Means of enforcement—(1) General.
(i) The Department may seek to en-
force this subpart—

(A) By administrative proceedings
that may lead to termination or re-
fusal of federal financial assistance to
the particular program or activity; or

(B) By any other means authorized
by law. Such other means include law-
suits by the Department of enjoin vio-
lations of this subpart.

(ii) To the extent consistent with the
Act, the Department, in enforcing this
subpart, shall follow the procedures ap-
plicable to enforcement of title VI of
the Civil Rights Act of 1964.

(2) Termination of federal financial as-
sistance. With regard to enforcement of
this subpart through the termination
or refusal of federal financial assist-
ance, the Department shall follow the

§42.733

provisions of its title VI regulation
concerning notice (28 CFR 42.180(c)),
hearings (28 CFR 42.109), and decisions
(28 CFR 42.110). However, with respect
to programs or activities receiving fed-
eral financial assistance from a compo-
nent of the Department’s Office of Jus-
tice Programs (OJP), the requirement
of 28 CFR 42.110(e) that a sanction be
approved by the Attorney General shall
not apply; that function may be per-
formed by the Assistant Attorney Gen-
eral, OJP.

(3) Other means of enforcement. With
regard to enforcement of this subpart
through other means, the Department
shall follow the procedures of 28 CFR
42.108(d). In addition, at least 30 days
before commencing a lawsuit or taking
other action pursuant to paragraph
(b)(1)(HA)(A) of this section, the Depart-
ment shall send an appropriate report
to the committees of the House of Rep-
resentatives and the Senate having leg-
islative jurisdiction over the program
or activity involved.

(c) Deferral. When a proceeding for
the termination or refusal or federal fi-
nancial assistance is initiated pursuant
to paragraph (b)(1)(i)(A) of this section,
the Department may defer granting
new federal financial assistance to the
recipient.

(1) New federal financial assistance
includes any assistance for which, dur-
ing the deferral period, the Department
requires an application or approval, in-
cluding renewal or continuation of ex-
isting activities or authorization of
new activities. New federal financial
assistance does not include assistance
approved prior to initiation of the ad-
ministrative proceeding or increases in
funding as a result of a change in the
manner of computing formula awards.

(2) A deferral may not begin until the
recipient has received a notice of op-
portunity for a hearing. A deferral may
not continue for more than 60 days un-
less a hearing has begun within that
time or the time for beginning the
hearing has been extended by mutual
consent of the recipient and the De-
partment. A deferral may not continue
for more than 30 days after the close of
the hearing, unless the hearing results
in a finding against the recipient.
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§42.734 Alternative funding.

When assistance to a recipient is ter-
minated or vrefused pursuant to
§42.733(b)(1)(i)(A), the Department may
disburse the withheld funds directly to
an alternate recipient serving the same
area (i.e., a public or nonprofit private
organization or agency or state or po-
litical subdivision of the state). Any
such alternate recipient must dem-
onstrate the ability to comply with the
requirements of this subpart and to
achieve the goals of the federal statute
authorizing the assistance.

§42.735 Judicial review.

A final decision of the Department in
an administrative proceeding pursuant
to §42.733(b)(1)(1)(A) is subject to judi-
cial review as provided in section 306 of
the Act, 42 U.S.C. 6105.

§42.736 Private lawsuits.

(a) Upon exhausting administrative
remedies under the Act, a complainant
may file a civil action to enjoin a vio-
lation of the Act. Administrative rem-
edies are exhausted if—

(1) 180 days have elapsed since the
complainant filed the complaint and
the Department has made no finding
with regard to the complaint; or

(2) The Department issues a finding,
pursuant to §42.731(g)(3), in favor of the
recipient.

(b) Whenever administrative rem-
edies are exhausted in accord with
paragraph (a) of this section, the De-
partment shall promptly inform the
complainant that

(1) The complainant may bring a civil
action in a United States district court
for the district in which the recipient
is located or transacts business;

(2) A complainant who prevails in
such an action has the right to be
awarded reasonable attorney’s fees, if
the complainant demands such an
award in the complaint initiating the
lawsuit;

(3) Before commencing the action,
the complainant must give 30 days’ no-
tice by registered mail to the Sec-
retary, the Attorney General, and the
recipient;

(4) The notice must state the nature
of the alleged violation, the relief re-
quested, the court in which the action
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will be brought, and whether attor-
ney’s fees will be demanded; and

(5) The complainant may not bring
an action if the same alleged violation
by the recipient is the subject of a
pending action in any court of the
United States.

§§42.737-42.799 [Reserved]

APPENDIX A TO SUBPART I OF PART 42—
FEDERAL FINANCIAL ASSISTANCE
ADMINISTERED BY THE DEPARTMENT
OF JUSTICE TO WHICH THIS SUBPART
APPLIES

NoOTE: Failure to list a type of federal as-
sistance in appendix A shall not mean, if the
Age Discrimination Act is otherwise applica-
ble, that a program or activity is not cov-
ered. For the text of appendix A to subpart I,
see appendix A to subpart C of this part.

APPENDIX B TO SUBPART I OF PART 42—
AGE DISTINCTIONS IN FEDERAL
STATUTES OR REGULATIONS AFFECT-
ING FINANCIAL ASSISTANCE ADMINIS-
TERED BY THE DEPARTMENT OF JUS-
TICE

Section 90.31(f) of HHS’ the general regula-
tions (45 CFR part 90) requires each federal
agency to publish an appendix to its final
regulation containing a list of age distinc-
tions in federal statutes and regulations af-
fecting financial assistance administered by
the agency. This appendix is the Depart-
ment’s list of federal statutes and Depart-
ment regulations that contain age distinc-
tions that:

(1) Provide benefits or assistance to per-
sons based upon age; or

(2) Establish criteria for participation in
age-related terms; or

(3) Describe intended beneficiaries or tar-
get groups in age-related terms.

The Department administers financial as-
sistance under the Juvenile Justice and De-
linquency Prevention Act of 1974, as amend-
ed (42 U.S.C. 5601-5672). This statute reflects
the basic distinction between criminal jus-
tice systems for adults and juvenile justice
systems, and the entire statute is predicated
upon making distinctions on the basis of age
between juveniles and adults. Such age dis-
tinctions are set forth throughout this stat-
ute, including provisions establishing pro-
grams of financial assistance to juvenile jus-
tice systems and for purposes related to the
prevention of juvenile delinquency. The De-
partment’s current regulations pertaining to
formula grants under this statute are set
forth at 28 CFR part 31 (CFDA No. 16.540). In
order to implement the statutory purposes,
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these regulations reflect the same age dis-
tinctions between juveniles and adults as are
contained in the statute. The same statute
also provides for discretionary special em-
phasis grants for which there are program
announcements issued (CFDA No. 16.541), and
this program also necessarily reflects the
basic statutory distinction based on age.

The Department is authorized to extend fi-
nancial assistance under the Missing Chil-
dren’s Assistance Act, as amended (42 U.S.C.
5771-5777). This law is concerned with prob-
lems related to missing children, and, thus,
it contains many age-related references to
children, including references in connection
with the provision of financial assistance.
Program announcements are issued in con-
nection with this program (CFDA No. 16.543).

The Department is authorized to extend fi-
nancial assistance pursuant to the Omnibus
Crime Control and Safe Streets Act of 1968,
as amended (42 U.S.C. 3701-3797). Among the
statutory purposes of this law is the provi-
sion of grants addressing problems related to
juvenile delinquency and problems related to
crimes committed against elderly persons.
Accordingly, this law also reflects the basic
distinction between criminal justice systems
for adults and juvenile justice systems. This
law also singles out elderly persons as a spe-
cial target group to benefit from its pro-
grams. The Department’s regulations con-
cerning block grants authorized under this
statute are set forth at 28 CFR part 33. These
regulations reflect the statutory authoriza-
tions for such block grants, which specifi-
cally authorize funds for, among other
things, programs addressing problems re-
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lated to juvenile delinquency and programs
addressing the problem of crimes committed
against elderly persons (CFDA No. 16.573).
Similarly, the statute provides for discre-
tionary grants to enhance and complement
the block grants (CFDA No. 16.574) and has
been amended to provide a focus on narcotics
control (CFDA No. 16.580).

The Department is authorized to extend fi-
nancial assistance under the Victims of
Crime Act of 1984, as amended (42 U.S.C.
10601-10604). Among other things, in order to
qualify for funds under one grant program, a
state must certify that priority will be given
to eligible crime victim assistance programs
that help victims of certain crimes, includ-
ing child abuse. In addition, among the serv-
ices to victims of crime for which funding is
available is ‘‘short term child care services”
(CFDA Nos. 16.575 and 16.576).

The Department is authorized to make
grants to Native American Indian tribes
with funds reserved to the Office of Victims
of Crime under the Victims of Crime act of
1984, as amended (42 U.S.C. 10601(g)). The pri-
mary purpose of the funding is to assist Na-
tive American Indian tribes with handling
child abuse cases, particularly child sexual
abuse (CFDA No. 16.583).

The Department is authorized to extend fi-
nancial assistance to state and local authori-
ties for narcotics control under the Anti-
Drug Abuse Act of 1988 (Pub. L. 100-690, 102
Stat. 4181), which extends and/or modifies
each of the previously noted laws. The stat-
ute reflects the basic distinction between
criminal justice systems for adults and juve-
niles (CFDA Nos. 16.579 and 16.582).
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