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For reliance by a withholding agent on
a foreign organization’s claim of for-
eign private foundation status, see
§1.1441-9 (b) and (c).

(3) Applicable procedures. A with-
holding agent withholding the 4-per-
cent amount pursuant to paragraph
(b)(1) of this section shall treat such
withholding as withholding under sec-
tion 1441(a) or 1442(a) for all purposes,
including reporting of the payment on
a Form 1042 and a Form 1042-S pursu-
ant to §1.1461-1 (b) and (c). Similarly,
the foreign private foundation shall
treat the 4-percent withholding as
withholding under section 1441(a) or
1442(a), including for purposes of claims
for refunds and credits.

(4) Claim of benefits under an income
tar treaty. The withholding procedures
applicable to claims of a reduced rate
under an income tax treaty are gov-
erned solely by the provisions of
§1.1441-6 and not by this section.

(c) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000, except that the ref-
erences in paragraph (a) of this section
to effectively connected taxable in-
come and withholding under section
1446 shall apply to partnership taxable
years beginning after May 18, 2005, or
such earlier time as the regulations
under §§1.1446-1 through 1.1446-5 apply
by reason of an election under §1.1446-
7.

(2) Transition rules. For purposes of
this section, the validity of an affidavit
or opinion of counsel described in
§1.1443-1(b)(4)(Q) in effect prior to Janu-
ary 1, 2001 (see §1.1443-1(b)(4)(i) as con-
tained in 26 CFR part 1, revised April 1,
1999) is extended until December 31,
2000. However, a withholding agent
may choose to not take advantage of
the transition rule in this paragraph
(c)(2) with respect to one or more with-
holding certificates valid under the
regulations in effect prior to January
1, 2001 (see 26 CFR part 1, revised April
1, 1999) and, therefore, to require with-
holding certificates conforming to the
requirements described in this section
(new withholding certificates). For pur-
poses of this section, a new with-
holding certificate is deemed to satisfy
the documentation requirement under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR part 1, revised
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April 1, 1999). Further, a new with-
holding certificate remains valid for
the period specified in  §1.1441-
1(e)(4)(ii), regardless of when the cer-
tificate is obtained.

[T.D. 8734, 62 FR 53466, Oct. 14, 1997, as
amended by T.D. 8804, 63 FR 72186, Dec. 31,
1998; T.D. 8856, 64 FR 73411, Dec. 30, 1999; T.D.
9200, 70 FR 28717, May 18, 2005; T.D. 9394, 73
FR 23074, Apr. 29, 2008]

§1.1445-1 Withholding on dispositions
of U.S. real property interests by
foreign persons: In general.

(a) Purpose and scope of regulations.
These regulations set forth rules relat-
ing to the withholding requirements of
section 1445. In general, section 1445(a)
provides that any person who acquires
a U.S. real property interest from a
foreign person must withhold a tax of
15 percent (10 percent in the case of dis-
positions described in paragraph (b)(2)
of this section) from the amount real-
ized by the transferor foreign person
(or a lesser amount established by
agreement with the Internal Revenue
Service). Section 1445(e) provides spe-
cial rules requiring withholding on dis-
tributions and certain other trans-
actions by corporations, partnerships,
trusts, and estates. This §1.1445-1 pro-
vides general rules concerning the
withholding requirement of sections
1445(a), as well as definitions applicable
under both section 1445(a) and 1445(e).
Section 1.1445-2 provides for various
situations in which withholding is not
required under section 1445(a). Section
1.1445-3 provides for adjustments to the
amount required to be withheld by
transferees under section 1445(a). Sec-
tion 1.1445-4 prescribes the duties of
agents in transactions subject to with-
holding under either section 1445(a) or
1445(e). Section 1.1445-5 provides rules
concerning the withholding required
under section 1445(e), while §1.1445-6
provides for adjustments to the
amount required to be withheld under
section 1445(e). Finally, §1.1445-7 pro-
vides rules concerning the treatment of
a foreign corporation that has made an
election under section 897(1) to be
treated as a domestic corporation.

(b) Duty to withhold—(1) In general.
Except as provided in paragraph (b)(2)
and §§1.1445-2 and 1.1445-3, transferees
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of U.S. real property interests are re-
quired to deduct and withhold a tax
equal to 15 percent of the amount real-
ized by the transferor if the transferor
is a foreign person. Neither the trans-
feree’s duty to withhold nor the
amount required to be withheld is af-
fected by the amount of cash to be paid
by the transferee. Amounts withheld
must be reported and paid over in ac-
cordance with the requirements of
paragraph (c) of this section. Failures
to withhold and pay over are subject to
the liabilities set forth in paragraph (e)
of this section. If two or more persons
are joint transferees of a U.S. real
property interest, each such person is
subject to the obligation to withhold.
That obligation is fulfilled with respect
to each such person if any one of them
withholds and pays over the required
amount in accordance with the rules of
this section. If the amount realized (as
defined in paragraph (g)(5) of this sec-
tion) by the transferor is zero, then no
withholding is required. For example,
if a real property interest is trans-
ferred as a gift (i.e., the recipient does
not assume any liabilities or furnish
any other consideration to the trans-
feror) then no withholding is required.

(2) Reduced rate for certain residences.
Transferees of U.S. real property inter-
ests are required to deduct and with-
hold a tax equal to 10 percent of the
amount realized by the transferor if
the transferor is a foreign person and
the following requirements are satis-
fied:

(i) The property is acquired by the
transferee for use by the transferee as
a residence;

(ii) the amount realized for the prop-
erty does not exceed $1,000,000; and

(iii) section 1445(b)(5) does not apply
to the disposition. See §1.1445-2(d)(1).

(3) U.S. real property interest owned
jointly by foreign and non-foreign trans-
ferors. The amount subject to with-
holding under paragraph (b)(1) of this
section with respect to the transfer of
a U.S. real property interest owned by
one or more foreign persons (as defined
in §1.897-1(k)) and one or more non-for-
eign persons shall be determined by al-
locating the amount realized from the
transfer between (or among) such
transferors based upon the capital con-
tribution of each transferor with re-
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spect to the property and by aggre-
gating the amounts allocated to any
foreign person (or persons). For this
purpose, a husband and wife will each
be deemed to have contributed 50 per-
cent of the aggregate capital contrib-
uted by such husband and wife. See
§1.1445-1(f)(3)(iv) with respect to the
crediting of the amount withheld be-
tween or among joint foreign trans-
ferors.

(4) Options to acquire a U.S. real prop-
erty interest—(i) No withholding on grant
of option. No withholding is required
under section 1445 with respect to any
amount realized by the grantor on the
grant of an option to acquire a U.S.
real property interest.

(ii) No withholding upon lapse of op-
tion. No withholding is required under
section 1445 with respect to any
amount realized by the grantor upon
the lapse of an option to acquire a U.S.
real property interest.

(iii) Withholding required upon the sale
or exchange of option. A transferee of an
option to acquire a U.S. real property
interest must deduct and withhold a
tax equal to 15 percent of the amount
realized by the transferor upon the dis-
position. This paragraph(b)(4)(iii) does
not apply to require withholding upon
the initial grant of an option.

(iv) Withholding required on exercise of
option. If the holder exercises an option
to purchase a U.S. real property inter-
est, the amount paid for the option
shall be considered an amount realized
by the grantor/transferor upon the
transfer of the property with respect to
which the option was granted, and
shall thus be subject to withholding on
the day that such underlying property
is transferred. The preceding sentence
applies regardless of whether or not the
terms of the option specifically provide
that the option price is applied to the
purchase price.

(5) Exceptions and modifications. The
duty to withhold under section 1445(a)
is subject to the exceptions and modi-
fications contained in §§1.1445-2 and
1.1445-3. Generally, §1.1445-2 provides
rules for determining that withholding
is not required because either the
transferor is not a foreign person or
the interest transferred is not a U.S.
real property interest. In addition,
§1.1445-2 provides exceptions to the
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withholding requirement, including a
rule that exempts from withholding
any person who acquires a U.S. real
property interest for use as a residence
for a contract price of $300,000 or less.
If withholding is required under section
1445(a), §1.1445-3 allows the amount
withheld to be modified pursuant to a
withholding certificate issued by the
Internal Revenue Service. If a trans-
feree cannot withhold the full amount
required because the first payment of
consideration for the transfer does not
involve sufficient cash (or other liquid
assets convertible into cash, such as
foreign currency), then a withholding
certificate must be obtained pursuant
to §1.1445-3.

(c) Reporting and paying over of with-
held amounts—(1) In general. A trans-
feree must report and pay over any tax
withheld by the 20th day after the date
of the transfer. Forms 8288 and 8283-A
are used for this purpose, and must be
filed at the location as provided in the
instructions to Forms 8288 and 8288-A.
Pursuant to section 7502 and regula-
tions thereunder, the timely mailing of
Forms 8288 and 8228-A will be treated
as their timely filing. Form 8288-A will
be stamped by the IRS to show receipt,
and a stamped copy will be mailed by
the IRS to the transferor (at the ad-
dress reported on the form) for the
transferor’s use. See §§1.1445-1(f) and
1.1445-3(f). Forms 8288 and 8288-A are
required to include the identifying
numbers of both the transferor and the
transferee, as provided in paragraph (d)
of this section. If any identifying num-
ber as required by such forms is not
provided, the transferee must still re-
port and pay over any tax withheld on
Form 8288, although the transferor can-
not obtain a credit or refund of tax on
the basis of a Form 8288-A that does
not include the transferor’s identifying
number (see paragraph (f)(2) of this sec-
tion).

(2) Pending application for withholding
certificate—(i) In general. (A) Delayed re-
porting and payment with respect to ap-
plication submitted by transferee. If an
application for a withholding certifi-
cate with respect to a transfer of a U.S.
real property interest is submitted to
the Internal Revenue Service by the
transferee on the day of or at any time
prior to the transfer, the transferee
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must withhold 15 percent (10 percent in
the case of dispositions described in
paragraph (b)(2) of this section) of the
amount realized as required by para-
graph (b) of this section. However, the
amount withheld, or a lesser amount as
determined by the Service, need not be
reported and paid over to the Service
until the 20th day following the Serv-
ice’s final determination with respect
to the application for a withholding
certificate. For this purpose, the Serv-
ice’s final determination occurs on the
day when the withholding certificate is
mailed to the transferee by the Service
or when a notification denying the re-
quest for a withholding certificate is
mailed to the transferee by the Serv-
ice. An application is submitted to the
Service on the day it is actually re-
ceived by the Service at the address
provided in §1.1445-1(g)(10) or, under
the rules of section 7502, on the day it
is mailed to the Service at the address
provided in §1.1445-1(g)(10).

(B) Delayed reporting and payment
with respect to application submitted by
transferor. If an application for a with-
holding certificate with respect to a
transfer of a U.S. real property interest
is submitted to the Internal Revenue
Service by the Transferor on the day of
or any time prior to the transfer, such
transferor must provide notice to the
transferee prior to the transfer. No par-
ticular form is required but the notice
must set forth the name, address, and
taxpayer identification number of the
transferor, a brief description of the
property which is the subject of the ap-
plication, and the date the application
was submitted to the Service. The
transferee must withhold 15 percent (10
percent in the case of dispositions de-
scribed in paragraph (b)(2) of this sec-
tion) of the amount realized as re-
quired in paragraph (b) of this section
but need not report or pay over to the
Service such amount (or a lesser
amount as determined by the Service)
until the 20th day following the Serv-
ice’s final determination with respect
to the application. The Service will
send a copy of the withholding certifi-
cate or copy of the notification deny-
ing the request for a withholding cer-
tificate to the transferee. For this pur-
pose, the Service’s final determination
will be deemed to occur on the day
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when the copy of the withholding cer-
tificate or the copy of the notification
denying the request for a withholding
certificate is mailed by the Service to
the transferee (or transferees). An ap-
plication is submitted to the Service
on the day it is actually received by
the Service at the address provided in
§1.1445-1(g)(10) or, under the rules of
§7502, on the day it is mailed to the
Service at the address provided in
§1.1445-1(2)(10).

(ii) Anti-abuse rule—(A) In general. A
transferee that in reliance upon the
rules of this paragraph (c)(2) fails to re-
port and pay over amounts withheld by
the 20th day following the date of the
transfer, shall be subject to the pay-
ment of interest and penalties if the
relevant application for a withholding
certificate (or an amendment to the
application for a withholding certifi-
cate) was submitted for a principal pur-
pose of delaying the transferee’s pay-
ment to the IRS of the amount with-
held. Interest and penalties shall be as-
sessed on the amount that is ulti-
mately paid over (or collected pursuant
to the agreement) with respect to the
period between the 20th day after the
date of the transfer and the date on
which payment is made (or collected).

(B) Presumption. A principal purpose
of delaying payment of the amount
withheld shall be presumed if—

(I) The transferee applies for a with-
holding certificate pursuant to §1.1445-
3(c) based on a determination of the
transferor’s maximum tax liability,
and

(2) Such liability is ultimately deter-
mined to be equal to 90 percent or more
of the amount that was otherwise re-
quired to be withheld and paid over.
However, the presumption created by
the previous sentence may be rebutted
by evidence establishing that delaying
payment of the amount withheld was
not a principal purpose of the trans-
action.

(d) Contents of Forms 8288 and 8288-A—
(1) Transactions subject to section 1445(a).
Any person that is required to file
Forms 8288 and 8288-A pursuant to sec-
tion 1445(a) and the rules of this sec-
tion must set forth thereon the fol-
lowing information:

(i) The name, identifying number,
and home address (in the case of an in-
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dividual) or office address (in the case
of any entity) of the transferee(s) filing
the return;

(ii) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of any entity) of the transferor(s);

(iii) A brief description of the U.S.
real property interest transferred, in-
cluding its location and the nature of
any substantial improvements in the
case of real property, and the class or
type and amount of interests trans-
ferred in the case of interests in a cor-
poration that constitute U.S. real prop-
erty interests;

(iv) The date of the transfer;

(v) The amount realized by the trans-
feror, as defined in paragraph (g)(5) of
this section;

(vi) The amount withheld by the
transferee and whether withholding is
at the statutory or reduced rate; and

(vii) Such other information as the
Commissioner may require.

For purposes of paragraph (d)(1) (i)
and (ii), mailing addresses may be pro-
vided in addition to, but not in lieu of,
home addresses or office addresses.

(2) Transactions subject to section
1445(e). Any person that is required to
file Forms 8288 and 8288-A pursuant to
the rules of §1.1445-5 must set forth
thereon the following information:

(i) The name, identifying number,
and office address of the entity or fidu-
ciary filing the return;

(ii) The amount withheld by the enti-
ty or fiduciary;

(iii) The date of the transfer;

(iv) In the case of a transaction sub-
ject to withholding pursuant to section
1445(e)(1) and §1.1445-5(c):

(A) A brief description of the U.S.
real property interest transferred, as
described in paragraph (d)(1)(iii) of this
section;

(B) The name, identifying number,
and home address (in the case of an in-
dividual) or office address (in the case
of an entity) of each holder of an inter-
est in the entity that is a foreign per-
son; and

(C) Each such interest-holder’s pro
rata share of the amount withheld;

(v) In the case of a distribution sub-
ject to withholding pursuant to section
1445(e)(2) and §1.1445-5(d):
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(A) A brief description of the U.S.
real property interest transferred, as
described in paragraph (d)(1)(iii) of this
section; and

(B) The amount of gain recognized
upon the distribution by the corpora-
tion.

(vi) In the case of a distribution sub-
ject to withholding pursuant to section
1445(e)(3) and §1.1445-5(e):

(A) A brief description of the prop-
erty distributed by the corporation;

(B) The name, identifying number,
and home address (in case of an indi-
vidual) or office address (in the case of
an entity) of each holder of an interest
in the entity that is a foreign person;

(C) The amount realized upon the dis-
tribution by each such foreign interest
holder; and

(D) Each foreign interest-holder’s pro
rata share of the amount withheld; and

(vii) Such other information as the
Commissioner may require.

(e) Liability of transferee upon failure
to withhold—(1) In general. Every person
required to deduct and withhold tax
under section 1445 is made liable for
that tax by section 1461. Therefore, a
person that is required to deduct and
withhold tax but fails to do so may be
held liable for the payment of the tax
and any applicable penalties and inter-
est.

(2) Transferor’s liability not otherwise
satisfied—(i) Tax and penalties. Except
as provided in paragraph (e)(3) of this
section, if a transferee is required to
deduct and withhold tax under section
1445 but fails to do so, then the tax
shall be assessed against and collected
from that transferee. Such person may
also be subject to any of the civil and
criminal penalties that apply. Cor-
porate officers or other responsible per-
sons may be subject to a civil penalty
under section 6672 equal to the amount
that should have been withheld and
paid over.

(ii) Interest. If a transferee is required
to deduct and withhold tax under sec-
tion 1445 but fails to do so, then such
transferee shall be liable for the pay-
ment of interest pursuant to section
6601 and the regulations thereunder. In-
terest shall be payable with respect to
the period between—

(A) The last date on which the tax
imposed under section 1445 was re-
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quired to be paid over by the trans-
feree, and

(B) The date on which such tax is ac-
tually paid. Interest shall be payable
with respect to the entire amount that
is required to be deducted and with-
held. However, if the Service issues a
withholding certificate providing for
withholding of a reduced amount, then,
for the period after the issuance of the
certificate, interest shall be payable
with respect to that reduced amount.

(3) Transferor’s liability otherwise satis-
fied—({) Tax and penalties. If a trans-
feree is required to deduct and with-
hold tax under section 1445 but fails to
do so, and the transferor’s tax liability
with respect to the transfer was satis-
fied (or was established to be zero) by—

(A) The transferor’s filing of an in-
come tax return (and payment of any
tax due) with respect to the transfer,
or

(B) The issuance of a withholding
certificate by the Internal Revenue
Service establishing that the trans-
feror’s maximum tax liability is zero,

then the tax required to be withheld
under section 1445 shall not be col-
lected from the transferee. Such trans-
feree’s liability for tax, and the re-
quirement that such person file Forms
8288 and 8288-A, shall be deemed to
have been satisfied as of the date on
which the transferor’s income tax re-
turn was filed or the withholding cer-
tificate was issued. No penalty shall be
imposed on or collected from such per-
son for failure to return or pay the tax,
unless such failure was fraudulent and
for the purpose of evading payment. A
transferee that seeks to avoid liability
for tax and penalties pursuant to the
rule of paragraph (e)(3)(i) must provide
sufficient information for the Service
to determine whether the transferor’s
tax liability was satisfied (or was es-
tablished to be zero).

(ii) Interest. If a transferee is required
to deduct and withhold tax under sec-
tion 1445 but fails to do so, then such
person shall be liable for the payment
of interest under section 6601 and regu-
lations thereunder. Such transferee’s
liability for the payment of interest
shall not be excused by reason of the
deemed satisfaction, pursuant to sub-
division (i) of this paragraph (e)(3), of
the transferee’s liability under section
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1445, because the deemed satisfaction of
that liability is the equivalent of the
late payment of a liability, on which
interest must be paid. Interest shall be
payable with respect to the period be-
tween—

(A) The last date on which the tax
imposed under section 1445 was re-
quired to be paid over, and

(B) The date (established from infor-

mation supplied to the Service by the
transferee) on which any tax due is
paid with respect to the transferor’s
relevant income tax return, or the date
the withholding certificate is issued es-
tablishing that the transferor’s max-
imum tax liability is zero.
Interest shall be payable with respect
to the entire amount that is required
to be deducted and withheld. However,
if the Service issues a withholding cer-
tificate providing for withholding of a
reduced amount, then for the period
after the issuance of the certificate in-
terest shall be payable with respect to
that reduced amount.

(4) Coordination with entity with hold-
ing rules. For purposes of section 1445(e)
and §§1.1445-5, 1.1445-6, 1.1445-7, and
1.1445-8T, the rules of this paragraph
(e) shall be applied by—

(i) Substituting the words ‘‘person re-
quired to withhold” for the word
“transferee’” each place it appears in
this paragraph (e), and

(ii) Substituting the words ‘‘person
subject to withholding” for the word
“transferor’ each place it appears in
this paragraph (e).

(f) Effect of withholding on transferor—
(1) In general. The withholding of tax
under section 1445(a) does not excuse a
foreign person that disposes of a U.S.
real property interest from filing a
U.S. tax return with respect to the in-
come arising from the disposition.
Form 1040NR, 1041, or 1120F, as appro-
priate, must be filed, and any tax due
must be paid, by the filing deadline
generally applicable to such person.
(The return may be filed by such later
date as is provided in an extension
granted by the Internal Revenue Serv-
ice.) Any tax withheld under section
1445(a) shall be credited against the
amount of income tax as computed in
such return.

(2) Manner of obtaining credit or re-
fund. A stamped copy of Form 8288-A
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will be provided to the transferor by
the Service (under paragraph (c) of this
section) if the Form 8288-A is complete,
including the transferor’s identifying
number. Except as provided in para-
graph (f)(3) of this section, a stamped
copy of Form 8288-A must be attached
to the transferor’s return to establish
the amount withheld that is available
as a credit. If the amount withheld
under section 1445(a) constitutes less
than the full amount of the trans-
feror’s U.S. tax liability for that tax-
able year, then a payment of estimated
tax may be required to be made pursu-
ant to section 6154 or 6654 prior to the
filing of the income tax return for that
year. Alternatively, if the amount
withheld under section 1445(a) exceeds
the transferor’s maximum tax liability
with respect to the disposition (as de-
termined by the IRS), then the trans-
feror may seek an early refund of the
excess pursuant to §1.1445-3(g), or a
normal refund upon the filing of a tax
return.

(3) Special rules—(i) Failure to receive
Form 8288-A. If a stamped copy of Form
8288-A has not been provided to the
transferor by the Service, the trans-
feror may establish the amount of tax
withheld by the transferee by attach-
ing to its return substantial evidence
(e.g., closing documents) of such
amount. Such a transferor must attach
to its return a statement which sup-
plies all of the information required by
§1.1445-1(d), including the transferor’s
identifying number.

(i) U.S. persons subjected to with-
holding. If a transferee withholds tax
under section 1445(a) with respect to a
person who is not a foreign person,
such person may credit the amount of
any tax withheld against his income
tax liability in accordance with the
provisions of this §1.1145-1(f) or apply
for an early refund under §1.1445-3(g).

(iii) Refund in case of installment sale.
A transferor that takes gain into ac-
count in accordance with the provi-
sions of section 453 shall not be enti-
tled to a refund of the amount with-
held, unless a withholding certificate
providing for such a refund is obtained
from the Internal Revenue Service pur-
suant to the provisions of §1.1445-3.

(iv) Joint foreign transferors. If two or
more foreign persons jointly transfer a
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U.S. real property interest, each trans-
feror shall be credited with such por-
tion of the amount withheld as such
transferors mutually agree. Such
transferors must request that the
transferee reflect the agreed-upon cred-
iting of the amount withheld on the
Forms 8288-A filed by the transferee. If
the foreign transferors fail to request
that the transferee reflect the agreed-
upon crediting of the amount withheld
by the 10th day after the date of trans-
fer, the transferee must credit the
amount withheld equally between (or
among) the foreign transferors. In such
case, the transferee is indemnified pur-
suant to section 1461 against any claim
by a transferor objecting to the result-
ing division of credits. For rules re-
garding the amount realized allocated
to joint foreign and non-foreign trans-
ferors, see §1.1445-1(b)(2).

(g) Definitions—(1) In general. Unless
otherwise specified, the definitions of
terms provided in §1.897-1 shall apply
for purposes of this section and
§§1.1445-2 through 1.1445-7. For pur-
poses of section 1445 and the regula-
tions thereunder, definitions of other
relevant terms are provided in this
paragraph (g). In addition, the term
“residence” is defined in 1.1445-2(d)(1),
the terms ‘‘transferor’s agent’” and
“transferee’s agent” are defined in
1.1445-4(f), and the term ‘‘relevant tax-
payer’ is defined in 1.1445-6(a)(2).

(2) Transfer. The term ‘‘transfer”
means any transaction that would con-
stitute a disposition for any purpose, of
the Internal Revenue Code and regula-
tions thereunder. For purposes of
§§1.1445-5 and 1.1445-6, the term in-
cludes distribution to shareholders of a
corporation, partners of a partnership
and beneficiaries of a trust or estate.

(3) Transferor. The term ‘‘transferor”
means any person, foreign or domestic,
that disposes of a U.S. real property in-
terest by sale, exchange, gift, or any
other transfer. The term “U.S. real
property interest” is defined in §1.897-
1(c).

(4) Transferee. The term ‘‘transferee”
means any person, foreign or domestic,
that acquires a U.S. real property in-
terest by purchase, exchange, gift, or
any other transfer.

(6) Amount realiced. The amount real-
ized by the transferor for the transfer
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of a U.S. real property interest is the
sum of.

(i) The cash paid, or to be paid.

(ii) The fair market value of other
property transferred, or to be trans-
ferred, and

(iii) The outstanding amount of any
liability assumed by the transferee or
to which the U.S. real property inter-
est is subject immediately before and
after the transfer.

The term ‘‘cash paid or to be paid”
does not include stated or unstated in-
terest or original issue discount (as de-
termined under the rules of sections
1271 through 1275).

(6) Contract price. The contract price
of a U.S. real property interest is the
sum that is agreed to by the transferee
and transferor as the total amount of
consideration to be paid for the prop-
erty. That amount will generally be
equal to the amount realized by the
transferor, as defined in paragraph
(b)(5) of this section.

() Fair market value. The fair market
value of property means the price at
which the property would change hands
between an unrelated willing buyer and
willing seller, neither being under any
compulsion to buy or to sell and both
having reasonable knowledge of all rel-
evant facts.

(8) Date of transfer. The date of trans-
fer of a U.S. real property interest is
the first date on which consideration is
paid (or a liability assumed) by the

transferee. However, for purposes of
section 1445(e) (2), (3), and (4) and
§§1.1445-5(c)(1)(iii) and  1.1445-5(c)(3)

only, the date of transfer is the date of
the distribution that gives rise to the
obligation to withhold. For purposes of
this paragraph (g)(8), the payment of
consideration does not include the pay-
ment, prior to the passage of legal or
equitable title (other than pursuant to
an initial contract for purchase), of
earnest money, a good-faith deposit, or
any similar sum that is primarily in-
tended to bind the transferee or trans-
feror to the entering or performance of
a contract. Such a payment will not
constitute a payment of consideration
solely because it may ultimately be ap-
plied against the amount owed to the
transferor by the transferee. Such a
payment is presumed to be earnest
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money, a good faith deposit, or a simi-
lar sum if it is subject to forfeiture in
the event of a failure to enter into a
contract or a breach of contract. How-
ever, a payment that is not forfeitable
may nevertheless be found to con-
stitute earnest money, a good faith de-
posit, or a similar sum.

(9) Identifying mumber. Pursuant to
§1.897-1(p), an individual’s identifying
number is the social security number
or the identification number assigned
by the Internal Revenue Service (see
§301.6109-1 of this chapter). The identi-
fying number of any other person is its
United States employer identification
number.

(10) Address for correspondence. Any
written communication to the Internal
Revenue Service described in this sec-
tion is to be mailed to the address spec-
ified in the Instructions for Form 8288
under the heading ‘“Where To File.”

(h) Applicability dates. The require-
ment in paragraphs (¢)(2)(1)(B), (d)(1)3{)
and (i), (@(2)({D), @2)(Iv)(B), and
(A)(2)(vi)(B) of this section that tax-
payer identification numbers be pro-
vided (in all cases) is applicable for dis-
positions of U.S. real property inter-
ests occurring after November 3, 2003.
The withholding rates set forth in
paragraphs (a), (b)(1), (0)(2), (b)(4)(ii),
(©)(2)(1)(A), and (c)(2)(A)(B) of this sec-
tion apply to dispositions after Feb-
ruary 16, 2016. For dispositions on or
before February 16, 2016, see paragraphs
(a), (b)), (1)(EB)(ii), (c)(2)()(A), and
(¢)(2)(1)(B) of this section as contained
in 26 CFR part 1 revised as of April 1,
2015.

[T.D. 8113, 51 FR 46629, Dec. 24, 1986; 52 FR
3796, 3916, Feb. 6, 1987, as amended by T.D.
8647, 60 FR 66076, Dec. 21, 1995; T.D. 9082, 68
FR 46084, Aug. 5, 2003; T.D. 9751, 81 FR 8400,
Feb. 19, 2016]

§1.1445-2 Situations in which with-
holding is not required under sec-
tion 1445(a).

(a) Purpose and scope of section. This
section provides rules concerning var-
ious situations in which withhold is
not required under section 1445(a). In
general, a transferee has a duty to
withhold under section 1445(a) only if
both of the following are true:

(1) The transferor is a foreign person;
and

26 CFR Ch. | (4-1-22 Edition)

(2) The transferee is acquiring a U.S.
real property interest.

Thus, paragraphs (b) and (c) of this sec-
tion provide rules under which a trans-
feree of property can ascertain that he
has no duty to withhold because one or
the other of the two key elements is
missing. Under paragraph (b), a trans-
feree may determine that no with-
holding is required because the trans-
feror is not a foreign person. Under
paragraph (c), a transferee may deter-
mine that no withholding is required
because the property acquired is not a
U.S. real property interest. Finally,
paragraph (d) of this section provides
rules concerning exceptions to the
withholding requirement.

(b) Transferor not a foreign person—(1)
In general. No withholding is required
under section 1445 if the transferor of a
U.S. real property interest is not a for-
eign person. Therefore, paragraph (b)(2)
of this section provides rules pursuant
to which the transferor can provide a
certification of non-foreign status to
inform the transferee that withholding
is not required. A transferee that ob-
tains such a certification must retain
that document for five years, as pro-
vided in paragraph (b)(3) of this sec-
tion. Except to the extent provided in
paragraph (b)(4) of this section, the ob-
taining of this certification excuses the
transferee from any liability otherwise
imposed by section 1445 and §1.1445-
1(e). However, section 1445 and the
rules of this section do not impose any
obligation upon a transferee to obtain
a certification from the transferor,
thus, a transferee may instead rely
upon other means to ascertain the non-
foreign status of the transferor. If,
however, the transferee relies upon
other means and the transferor was, in
fact, a foreign person, then the trans-
feree is subject to the liability imposed
by section 1445 and §1.1445-1(e).

A transferee is in no event required to
rely upon other means to ascertain the
non-foreign status of the transferor
and may demand a certification of non-
foreign status. If the certification is
not provided, the transferee may with-
hold tax under section 1445 and will be
considered, for purposes of sections 1461
through 1463, to have been required to
withhold such tax.
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