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that does not dispose of all issues shall
include a statement of those material
facts about which there is no substan-
tial controversy and of those material
facts that are actually and in good
faith controverted. The Summary
Order shall direct such further pro-
ceedings as are appropriate.

§1025.26 Settlements.

(a) Awvailability. Any party shall have
the opportunity to submit an offer of
settlement to the Presiding Officer.

(b) Form. Offers of settlement shall be
filed in camera and the form of a con-
sent agreement and order, shall be
signed by the respondent or respond-
ent’s representative, and may be signed
by any other party. Each offer of set-
tlement shall be accompanied by a mo-
tion to transmit the proposed agree-
ment and order to the Commission.
The motion shall outline the sub-
stantive provisions of the agreement
and state reasons why it should be ac-
cepted by the Commission.

(c) Contents. The proposed consent
agreement and order which constitute
the offer of settlement shall contain
the following:

(1) An admission of all jurisdictional
facts;

(2) An express waiver of further pro-
cedural steps and of all rights to seek
judicial review or otherwise to contest
the validity of the Commission order;

(3) Provisions that the allegations of
the complaint are resolved by the con-
sent agreement and order;

(4) A description of the alleged haz-
ard, noncompliance, or violation;

(5) If appropriate, a listing of the acts
or practices from which the respondent
shall refrain; and

(6) If appropriate, a detailed state-
ment of the corrective action(s) which
the respondent shall undertake. In pro-
ceedings arising under Section 15 of the
Consumer Product Safety Act, 15
U.S.C. 2064, this statement shall con-
tain all the elements of a ‘‘Corrective
Action Plan,” as outlined in the Com-
mission’s Interpretation, Policy, and
Procedure for Substantial Product Haz-
ards, 16 CFR part 1115.

(d) Transmittal. The Presiding Officer
may transmit to the Commission for
decision all offers of settlement and ac-
companying memoranda that meet the
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requirements enumerated in paragraph
(c) of this section. The Presiding Offi-
cer shall consider whether an offer of
settlement is clearly frivolous, duplica-
tive of offers previously made and re-
jected by the Commission or contrary
to establish Commission policy. The
Presiding Officer may, but need not,
recommend acceptance of offers. Any
party may object to the transmittal to
the Commission of a proposed consent
agreement by filing a response oppos-
ing the motion.

(e) Stay of proceedings. When an offer
of settlement has been agreed to by all
parties and has been transmitted to the
Commission, the proceedings shall be
stayed until the Commission has ruled
on the offer. When an offer of settle-
ment has been made and transmitted
to the Commission but has not been
agreed to by all parties, the pro-
ceedings shall not be stayed pending
Commission decision on the offer, un-
less otherwise ordered by the Presiding
Officer or the Commission.

(f) Commission ruling. The Commis-
sion shall rule upon all transmitted of-
fers of settlement. If the Commission
accepts the offer, the Commission shall
issue an appropriate order, which shall
become effective upon issuance.

(g) Commission rejection. If the Com-
mission rejects an offer of settlement,
the Secretary, in writing, shall give no-
tice of the Commission’s decision to
the parties and the Presiding Officer. If
the proceedings have been stayed, the
Presiding Officer shall promptly issue
an order notifying the parties of the re-
sumption of the proceedings, including
any modifications to the schedule re-
sulting from the stay of the pro-
ceedings.

(h) Effect of rejected offer. Neither re-
jected offers of settlement, nor the fact
of the proposal of offers of settlement
are admissible in evidence.

Subpart D—Discovery,
Compulsory Process

§1025.31 General provisions governing
discovery.

(a) Applicability. The discovery rules
established in this subpart are applica-
ble to the discovery of information
among the parties in any proceedings.
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Parties seeking information from per-
sons not parties may do so by subpoena
in accordance with §1025.38 of these
rules.

(b) Discovery methods. Parties may ob-
tain discovery by one or more of the
following methods:

(1) Written interrogatories;

(2) Requests for production of docu-
ments or things;

(3) Requests for admission; or

(4) Depositions upon oral examina-
tion.

Unless the Presiding Officer otherwise
orders under paragraph (d) of this sec-
tion, the frequency of use of these
methods is not limited.

(c) Scope of discovery. The scope of
discovery is as follows:

(1) In general. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is within the Commis-
sion’s statutory authority and is rel-
evant to the subject matter involved in
the proceedings, whether it relates to
the claim or defense of the party seek-
ing discovery or to the claim or defense
of any other party, including the exist-
ence, description, nature, custody, con-
dition and location of any books, docu-
ments, or other tangible things and the
identity and location of persons having
knowledge of any discoverable matter.
It is not ground for objection that the
information sought will be inadmis-
sible at the hearing if the information
sought appears reasonably calculated
to lead to the discovery of admissible
evidence.

(2) Privilege. Discovery may be denied
or limited, or a protective order may
be entered, to preserve the privilege of
a witness, person, or governmental
agency as governed by the Constitu-
tion, any applicable Act of Congress, or
the principles of the common law as
they may be interpreted by the Com-
mission in the light of reason and expe-
rience.

(3) Hearing preparation: materials. Sub-
ject to the provisions of paragraph
(c)(4) of this section, a party may ob-
tain discovery of documents and tan-
gible things otherwise discoverable
under paragraph (c)(1) of this section
and prepared in anticipation of litiga-
tion or for hearing by or for another
party or by or for that other party’s
representative (including his attorney
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or consultant) only upon a showing
that the party seeking discovery has
substantial need of the materials in the
preparation of his case and that he is
unable without unique hardship to ob-
tain the substantial equivalent of the
materials by other means. In ordering
discovery of such materials when the
required showing has been made, the
Presiding Officer shall protect against
disclosure of the mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative
of a party.

(4) Hearing preparation: experts. Dis-
covery of facts known and opinions
held by experts, otherwise discoverable
under the provisions of paragraph (c)(1)
of this section and acquired or devel-
oped in anticipation of litigation or for
trial, may be obtained only as follows:

(i)(A) A party may through interrog-
atories require any other party to iden-
tify each person whom the other party
expects to call as an expert witness at
trial, to state the subject matter on
which the expert is expected to testify,
to state the substance of the facts and
opinions to which the expert is ex-
pected to testify, and to provide a sum-
mary of the grounds for each opinion.

(B) Upon motion, the Presiding Offi-
cer may order further discovery by
other means upon a showing of sub-
stantial cause and may exercise discre-
tion to impose such conditions, if any,
as are appropriate in the case.

(ii) A party may discover facts
known or opinions held by an expert
who has been retained or specially em-
ployed by another party in anticipa-
tion of litigation or preparation for
trial and who is not expected to be
called as a witness at trial only upon a
showing of exceptional circumstances
under which it is impracticable for the
party seeking discovery to obtain facts
or opinions on the same subject by
other means.

(iii) The Presiding Officer may re-
quire as a condition of discovery that
the party seeking discovery pay the ex-
pert a reasonable fee, but not more
than the maximum specified in 5 U.S.C.
3109 for the time spent in responding to
discovery.

(d) Protective orders. Upon motion by
a party and for good cause shown, the
Presiding Officer may make any order
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which justice requires to protect a
party or person from annoyance, em-
barrassment, competitive disadvan-
tage, oppression, or undue burden or
expense, including one or more of the
following:

(1) That the discovery shall not be
had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery shall be had
only by a method of discovery other
than that selected by the party seeking
discovery;

(4) That certain matters shall not be
inquired into or that the scope of dis-
covery shall be limited to certain mat-
ters;

(5) That discovery shall be conducted
with no one present except persons des-
ignated by the Presiding Officer;

(6) That a trade secret or other con-
fidential research, development, or
commercial information shall not be
disclosed or shall be disclosed only in a
designated way or only to designated
parties; and

(7) That responses to discovery shall
be placed in camera in accordance with
§1025.45 of these rules.

If a motion for a protective order is de-
nied in whole or in part, the Presiding
Officer may, on such terms or condi-
tions as are appropriate, order that any
party provide or permit discovery.

(e) Sequence and timing of discovery.
Discovery may commence at any time
after filing of the answer. Unless other-
wise provided in these Rules or by
order of the Presiding Officer, methods
of discovery may be used in any se-
quence and the fact that a party is con-
ducting discovery, whether by deposi-
tion or otherwise, shall not operate to
delay any other party’s discovery.

(f) Supplementation of responses. A
party who has responded to a request
for discovery with a response that was
complete when made is under a duty to
supplement that response to include in-
formation later obtained.

(g) Completion of discovery. All dis-
covery shall be completed as soon as
practical but in no case longer than
one hundred fifty (150) days after
issuance of a complaint, unless other-
wise ordered by the Presiding Officer in
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exceptional circumstances and for good
cause shown. All discovery shall be
commenced by a date which affords the
party from whom discovery is sought
the full response period provided by
these Rules.

(h) Service and filing of discovery. All
discovery requests and written re-
sponses, and all notices of deposition,
shall be filed with the Secretary and
served on all parties and the Presiding
Officer.

(i) Control of discovery. The use of
these discovery procedures is subject to
the control of the Presiding Officer,
who may issue any just and appro-
priate order for the purpose of ensuring
their timely completion.

§1025.32 Written
parties.

interrogatories to

(a) Availability; procedures for use.
Any party may serve upon any other
party written interrogatories to be an-
swered by the party served or, if the
party served is a public or private cor-
poration or a partnership or unincor-
porated association or governmental
entity, by any officer or agent, who
shall furnish such information as is
available to the party. Interrogatories
may, without leave of the Presiding Of-
ficer, be served upon any party after
the filing of an answer.

(b) Procedures for response. Each in-
terrogatory shall be answered sepa-
rately and fully in writing under oath,
unless it is objected to, in which event
the reasons for objection shall be stat-
ed in lieu of an answer. Each answer
shall be submitted in double-spaced
typewritten form and shall be imme-
diately preceded by the interrogatory,
in single-spaced typewritten form, to
which the answer is responsive. The an-
swers are to be signed by the person
making them, and the objections
signed by the person or representative
making them. The party upon whom
the interrogatories have been served
shall serve a copy of the answers, and
objections if any, within 30 days after
service of the interrogatories. The Pre-
siding Officer may allow a shorter or
longer time for response. The party
submitting the interrogatories may
move for an order under §1025.36 of
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these rules with respect to any objec-
tion to, or other failure to answer
fully, an interrogatory.

(c) Scope of interrogatories. Interrog-
atories may relate to any matters
which can be inquired into under
§1025.31(c), and the answers may be
used to any extent permitted under
these rules. An interrogatory otherwise
proper is not objectionable merely be-
cause an answer to the interrogatory
would involve an opinion or contention
which relates to fact or to the applica-
tion of law to fact, but the Presiding
Officer may order that such an inter-
rogatory need not be answered until a
later time.

(d) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records of the party upon
whom the interrogatory has been
served, or from an examination, audit,
or inspection of such business records,
or from a compilation, abstract, or
summary of those records, and the bur-
den of deriving the answer is substan-
tially the same for the party serving
the interrogatory as for the party
served, it is a sufficient answer to the
interrogatory to specify the records
from which the answer may be derived
or ascertained and to afford to the
party serving the interrogatory reason-
able opportunity to examine, audit, or
inspect such records and to make cop-
ies, compilations, abstracts, or sum-
maries.

§1025.33 Production of documents and
things.

(a) Scope. Any party may serve upon
any other party a request:

(1) To produce and permit the party
making the request, or someone acting
on behalf of that party, to inspect and
copy any designated documents (in-
cluding writings, drawings, graphs,
charts, photographs, phono-records,
and any other data compilation from
which information can be obtained,
translated, if necessary, by the party
in possession through detection devices
into reasonably usable form), or to in-
spect and copy, test, or sample any
tangible things which constitute or
contain matters within the scope of
§1025.31(c) and which are in the posses-
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sion, custody, or control of the party
upon whom the request is served, or

(2) To permit entry upon designated
land or other property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection (including photographing),
or sampling any designated object or
operation within the scope of
§1025.31(c).

(b) Procedure for request. The request
may be served at any time after the fil-
ing of an answer without leave of the
Presiding Officer. The request shall set
forth the items to be inspected, either
by individual item or by category, and
shall describe each item or category
with reasonable particularity. The re-
quest shall specify a reasonable time,
place, and manner for making the in-
spection and performing the related
acts.

(c) Procedure for response. The party
upon whom the request is served shall
respond in writing within thirty (30)
days after service of the request. The
Presiding Officer may allow a shorter
or longer time for response. The re-
sponse shall state, with respect to each
item or category requested, that in-
spection and related activities will be
permitted as requested, unless the re-
quest is objected to, in which event the
reasons for objection shall be stated. If
objection is made to only part of an
item or category, that part shall be
specified. The party submitting the re-
quest may move for an order under
§1025.36 with respect to any objection
to or other failure to respond to the re-
quest or any part thereof, or to any
failure to permit inspection as re-
quested.

(d) Persons mot parties. This section
does not preclude an independent ac-
tion against a person not a party for
production of documents and things.

§1025.34 Requests for admission.

(a) Procedure for request. A party may
serve upon any other party a written
request for the admission, for the pur-
poses of the pending proceedings only,
of the truth of any matters within the
scope of §1025.31(c) set forth in the re-
quest that relate to statements of fact
or of the application of law to fact, in-
cluding the genuineness of any docu-
ments described in the request. Copies
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of documents shall be served with the
request unless they have been or are
otherwise furnished or made available
for inspection and copying. The request
may, without leave of the Presiding Of-
ficer, be served upon any party after
filing of the answer. Each matter about
which an admission is requested shall
be separately set forth.

(b) Procedure for response. The matter
about which an admission is requested
will be deemed admitted unless within
thirty (30) days after service of the re-
quest, or within such shorter or longer
time as the Presiding Officer may
allow, the party to whom the request is
directed serves upon the party request-
ing the admission a written answer or
objection addressed to the matter,
signed by the party or the party’s rep-
resentative and stating the reasons for
the objections. The answer shall spe-
cifically admit or deny the matter or
set forth in detail the reasons why the
answering party cannot truthfully
admit or deny the matter. A denial
shall fairly meet the substance of the
requested admission. When good faith
requires that a party qualify an answer
or deny only a part of the matter to
which an admission is requested, the
party shall specify the portion that is
true and qualify or deny the remainder.
An answering party may not give lack
of information or knowledge as a rea-
son for failure to admit or deny a fact
unless the party states that he/she has
made reasonable inquiry and that the
information known or readily available
to him/her is insufficient to enable
him/her to admit or deny a fact. A
party who considers that a matter to
which an admission has been requested
presents a genuine issue for hearing
may not, on that ground alone, object
to the request but may deny the mat-
ter or set forth reasons why the party
cannot admit or deny it. The party who
has requested an admission may move
to determine the sufficiency of any an-
swer or objection in accordance with
§1025.36 of these Rules. If the Presiding
Officer determines that an answer does
not comply with the requirements of
this section, he/she may order that the
matter be deemed admitted or that an
amended answer be served.

(c) Effect of admission. Any matter ad-
mitted under this section is conclu-

85

§1025.35

sively established unless the Presiding
Officer on motion permits withdrawal
or amendment of such admission. The
Presiding Officer may permit with-
drawal or amendment when the presen-
tation of the merits of the action will
be served thereby and the party who
obtained the admission fails to satisfy
the Presiding Officer that withdrawal
or amendment will prejudice that
party in maintaining an action or de-
fense on the merits. Any admission
made by a party under this section is
for the purposes of the pending adju-
dication only and is not an admission
by that party for any other purposes,
nor may it be used against that party
in any other proceedings.

§1025.35 Depositions upon oral exam-
ination.

(a) When depositions may be taken. At
any time after the first prehearing con-
ference, upon leave of the Presiding Of-
ficer and under such terms and condi-
tions as the Presiding Officer may pre-
scribe, any party may take the deposi-
tion of any other party, including the
agents, employees, consultants, or pro-
spective witnesses of that party at a
place convenient to the deponent. The
attendance of witnesses and the pro-
duction of documents and things at the
deposition may be compelled by sub-
poena as provided in §1025.38 of these
rules.

(b) Notice of deposition—(1) Deposition
of a party. A party desiring to take a
deposition of another party to the pro-
ceedings shall, after obtaining leave
from the Presiding Officer, serve writ-
ten notice of the deposition on all
other parties and the Presiding Officer
at least ten (10) days before the date
noticed for the deposition. The notice
shall state:

(i) The time and place for the taking
of the deposition;

(ii) The name and address of each
person to be deposed, if known, or if
the name is not known, a general de-
scription sufficient to identify him/her;
and

(iii) The subject matter of the ex-
pected testimony. If a subpoena duces
tecum is to be served on the person to
be deposed, the designation of the ma-
terials to be produced, as set forth in



§1025.35

the subpoena, shall be attached to or
included in the notice of deposition.

(2) Deposition of a non-party. A party
desiring to take a deposition of a per-
son who is not a party to the pro-
ceedings shall make application for the
issuance of a subpoena, in accordance
with §1025.38 of these rules, to compel
the attendance, testimony, and/or pro-
duction of documents by such non-
party. The paty desiring such deposi-
tion shall serve written notice of the
deposition on all other parties to the
proceedings, after issuance of the sub-
poena. The date specified in the sub-
poena for the deposition shall be at
least twenty (20) days after the date on
which the application for the subpoena
is made to the Presiding Officer.

(3) Opposition to mnotice. A person
served with a notice of deposition may
oppose, in writing, the taking of the
deposition within five (5) days of serv-
ice of the notice. The Presiding Officer
shall rule on the notice and any opposi-
tion and may order the taking of all
noticed depositions upon a showing of
good cause. The Presiding Officer may,
for good cause shown, enlarge or short-
en the time for the taking of a deposi-
tion.

(c) Persons before whom depositions
may be taken. Depositions may be taken
before any person who is authorized to
administer oaths by the laws of the
United States or of the place where the
examination is held. No deposition
shall be taken before a person who is a
relative, employee, attorney, or rep-
resentative of any party, or who is a
relative or employee of such attorney
or representative, or who is financially
interested in the action.

(d) Taking of deposition—(1) Examina-
tion. Each deponent shall testify under
oath, and all testimony shall be re-
corded. All parties or their representa-
tives may be present and participate in
the examination. Evidence objected to
shall be taken subject to any objection.
Objections shall include the grounds
relied upon. The questions and an-
swers, together with all objections
made, shall be recorded by the official
reporter before whom the deposition is
taken. The original or a verified copy
of all documents and things produced
for inspection during the examination
of the deponent shall, upon a request of
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any party present, be marked for iden-
tification and made a part of the record
of the deposition.

(2) Motion to terminate or limit exam-
ination. At any time during the deposi-
tion, upon motion of any party or of
the deponent, and upon a showing that
the examination is being conducted in
bad faith or in such manner as unrea-
sonably to annoy, embarrass or oppress
the deponent or party, the Presiding
Officer may order the party conducting
the examination to stop the deposition
or may limit the scope and manner of
taking the deposition as provided in
§1025.31(d) of these rules.

(3) Participation by parties not present.
In lieu of attending a deposition, any
party may serve written questions in a
sealed envelope on the party con-
ducting the deposition. That party
shall transmit the envelope to the offi-
cial reporter, who shall unseal it and
read the questions to the deponent.

(e) Transcription and filing of deposi-
tions—(1) Transcription. Upon request
by any party, the testimony recorded
at a deposition shall be transcribed.
When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature and shall be read to
or by the deponent, unless such exam-
ination and signature are waived by
the deponent. Any change in form or
substance which the deponent desires
to make shall be entered upon the dep-
osition by the official reporter with a
statement of the reasons given by the
deponent for making them. The deposi-
tion shall then be signed by the depo-
nent, unless the deponent waives signa-
ture or is ill or cannot be found or re-
fuses to sign. If the deposition is not
signed by the deponent within thirty
(30) days of its submission to him/her,
the official reporter shall sign the dep-
osition and state on the record the fact
of the waiver of signature or of the ill-
ness or absence of the deponent or of
the refusal to sign, together with a
statement of the reasons therefor. The
deposition may then be used as fully as
though signed, in accordance with
paragraph (i) of this section.

(2) Certification and filing. The official
reporter shall certify on the deposition
that it was taken under oath and that
the deposition is a true record of the
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testimony given and corrections made
by the deponent. The official reporter
shall then seal the deposition in an en-
velope endorsed with the title and
docket number of the action and
marked ‘‘Deposition of [name of depo-
nent]”’ and shall promptly file the dep-
osition with the Secretary. The Sec-
retary shall notify all parties of the fil-
ing of the deposition and shall furnish
a copy of the deposition to any party
or to the deponent upon payment of
reasonable charges.

(f) Costs of deposition. The party who
notices the deposition shall pay for the
deposition. The party who requests
transcription of the deposition shall
pay for the transcription.

(g) Failure to attend or to serve sub-
poena, exrpenses. If a party who notices
a deposition fails to attend or conduct
the deposition, and another party at-
tends in person or by a representative
pursuant to the notice, the Presiding
Officer may order the party who gave
the notice to pay to the attending
party the reasonable expenses incurred.
If a party who notices a deposition fails
to serve a subpoena upon the deponent
and as a result the deponent does not
attend, and if another party attends in
person or by a representative because
that party expects the deposition to be
taken, the Presiding Officer may order
the party who gave notice to pay to the
attending party the reasonable ex-
penses incurred.

(h) Deposition to preserve testimony—
(1) When available. By leave of the Pre-
siding Officer, a party may take the
deposition of his/her own witness for
the purpose of perpetuating the testi-
mony of that witness. A party who
wishes to conduct such a deposition
shall obtain prior leave of the Pre-
siding Officer by filing a motion. The
motion shall include a showing of sub-
stantial reason to believe that the tes-
timony could not be presented at the
hearing. If the Presiding Officer is sat-
isfied that the perpetuation of the tes-
timony may prevent a failure of justice
or is otherwise reasonably necessary,
he/she shall order that the deposition
be taken.

(2) Procedure. Notice of a deposition
to preserve testimony shall be served
at least fifteen (15) days prior to the
deposition unless the Presiding Officer
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authorizes less notice when warranted
by extraordinary circumstances. The
deposition shall be taken in accordance
with the provisions of paragraph (d) of
this section. Any deposition taken to
preserve testimony shall be transcribed
and filed in accordance with paragraph
(e) of this section.

(i) Use of depositions. At the hearing
or upon a petition for interlocutory ap-
peal, any part or all of a deposition
may be used against any party who was
present or represented at the deposi-
tion or who had reasonable notice of
the deposition, in accordance with any
of the following:

(1) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
the deponent as a witness.

(2) The deposition of anyone who at
the time of the taking of the deposition
was an officer, director, managing
agent, or person otherwise designated
to testify on behalf of a public or pri-
vate corporation, partnership or unin-
corporated association or govern-
mental entity which is a party to the
proceedings, may be used by any ad-
verse party for any purpose.

(3) The deposition of a witness may
be used by any party for any purpose if
the Presiding Officer finds:

(i) That the witness is dead; or

(ii) That the witness is out of the
United States, unless it appears that
the absence of the witness was pro-
cured by the party offering the deposi-
tion; or

(iii) That the witness is unable to at-
tend or testify because of age, illness,
infirmity, or imprisonment; or

(iv) That the party offering the
depostion has been unable to procure
the attendance of the witness by sub-
poena; or

(v) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interest of justice and with
due regard for the importance of pre-
senting the testimony of witnesses
orally during the hearing, to allow the
deposition to be used.

(4) If only part of a deposition is of-
fered in evidence by a party, any other
party may move to introduce any other
part of the deposition.
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§1025.36 Motions to compel discovery.

If a party fails to respond to dis-
covery, in whole or in part, the party
seeking discovery may move within
twenty (20) days for an order compel-
ling an answer, or compelling inspec-
tion or production of documents, or
otherwise compelling discovery. For
purposes of this section, an evasive or
incomplete response is to be treated as
a failure to respond. When taking depo-
sitions, the discovering party shall
continue the examination to the extent
possible with respect to other areas of
inquiry before moving to compel dis-
covery.

§1025.37 Sanctions for failure to com-
ply with discovery orders.

If a party fails to obey an order to
provide or permit discovery, the Pre-
siding Officer may take such action as
is just, including but not limited to the
following:

(a) Infer that the admission, testi-
mony, document or other evidence
would have been adverse to the party;

(b) Order that for the purposes of the
proceedings, the matters regarding
which the order was made or any other
designated facts shall be taken to be
established in accordance with the
claim of the party obtaining the order;

(c) Order that the party withholding
discovery not introduce into evidence
or otherwise rely, in support of any
claim or defense, upon the documents
or other evidence withheld;

(d) Order that the party withholding
discovery not introduce into evidence,
or otherwise use at the hearing, infor-
mation obtained in discovery;

(e) Order that the party withholding
discovery forfeit its right to object to
introduction and use of secondary evi-
dence to show what the withheld ad-
mission, testimony, documents, or
other evidence would have shown;

(f) Order that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order was issued, be stricken, or
that decision on the pleadings be ren-
dered against the party, or both; and

(g) Exclude the party or representa-
tive from the proceedings, in accord-
ance with §1025.42(b) of these rules.
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Any such action may be taken by order
at any point in the proceedings.

§1025.38 Subpoenas.

(a) Availability. A subpoena shall be
addressed to any person not a party for
the purpose of compelling attendance,
testimony, and production of docu-
ments at a hearing or deposition, and
may be addressed to any party for the
same purposes.

(b) Form. A subpoena shall identify
the action with which it is connected;
shall specify the person to whom it is
addressed and the date, time, and place
for compliance with its provisions; and
shall be issued by order of the Commis-
sion and signed by the Secretary or by
the Presiding Officer. A subpoena duces
tecum shall specify the books, papers,
documents, or other materials or data-
compilations to be produced.

(c) How obtained—(1) Content of appli-
cation. An application for the issuance
of a subpoena, stating reasons, shall be
submitted in triplicate to the Presiding
Officer. The Presiding Officer shall
bring the application to the attention
of the Commission by forwarding it or
by communicating its contents by any
other means, e.g., by telephone, to the
Commission.

(2) Procedure for application. The
original and two copies of the sub-
poena, marked ‘‘original,” ‘‘duplicate”’
and ‘‘triplicate,” shall accompany the
application. The Commission shall rule
upon an application for a subpoena er
parte, by issuing the subpoena or by
issuing an order denying the applica-
tion.

(d) Issuance of a subpoena. The Com-
mission shall issue a subpoena by au-
thorizing the Secretary or the Pre-
siding Officer to sign and date each
copy in the lower right-hand corner.
The ‘‘duplicate” and ‘‘triplicate’ cop-
ies of the subpoena shall be trans-
mitted to the applicant for service in
accordance with these Rules; the
“‘original” shall be retained by, or be
forwarded to, the Secretary for reten-
tion in the docket of the proceedings.

(e) Service of a subpoena. A subpoena
may be served in person or by reg-
istered or certified mail, return receipt
requested, as provided in §1025.16(b) of
these rules. Service shall be made by
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delivery of the signed ‘‘duplicate’ copy
to the person named therein.

(f) Return of service. A person serving
a subpoena shall promptly execute a
return of service, stating the date,
time, and manner of service. If service
is effected by mail, the signed return
receipt shall accompany the return of
service. In case of failure to make serv-
ice, a statement of the reasons for the
failure shall be made. The ‘‘triplicate”
copy of the subpoena, bearing or ac-
companied by the return of service,
shall be returned without delay to the
Secretary after service has been com-
pleted.

(g) Motion to quash or limit subpoena.
Within five (5) days of receipt of a sub-
poena, the person to whom it is di-
rected may file a motion to quash or
limit the subpoena, setting forth the
reasons why the subpoena should be
withdrawn or why it should be limited
in scope. Any such motion shall be an-
swered within five (5) days of service
and shall be ruled on immediately. The
order shall specify the date, if any, for
compliance with the specifications of
the subpoena.

(h) Consequences of failure to comply.
In the event of failure by a person to
comply with a subpoena, the Presiding
Officer may take any of the actions
enumerated in §1025.37 of these rules,
or may order any other appropriate re-
lief to compensate for the withheld tes-
timony, documents, or other materials.
If in the opinion of the Presiding Offi-
cer such relief is insufficient, the Pre-
siding Officer shall certify to the Com-
mission a request for judicial enforce-
ment of the subpoena.

§1025.39 Orders requiring witnesses
to testify or provide other informa-
tion and granting immunity.

(a) Applicability to Flammable Fabrics
Act only. This section applies only to
proceedings arising under the Flam-
mable Fabrics Act.

(b) Procedure. A party who desires the
issuance of an order requiring a wit-
ness or deponent to testify or provide
other information upon being granted
immunity from prosecution under title
18, United States Code, section 6002,
may make a motion to that effect. The
motion shall be made and ruled on in
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accordance with §1025.23 of these rules
and shall include a showing:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest; and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
that individual’s privilege against self-
incrimination.

(c) Approval of the Attorney General. If
the Presiding Officer determines that
the witness’ testimony appears nec-
essary and that the privilege against
self-incrimination may be invoked, he/
she may certify to the Commission a
request that it obtain the approval of
the Attorney General of the United
States for the issuance of an order
granting immunity.

(d) Issuance of order granting immu-
nity. Upon application to and approval
by the Attorney General of the United
States, and after the witness has in-
voked the privilege against self-in-
crimination, the Presiding Officer shall
issue the order granting immunity un-
less he/she determines that the privi-
lege was improperly invoked.

(e) Sanctions for failure to testify. Fail-
ure of a witness to testify after a grant
of immunity or after a denial of a mo-
tion for the issuance of an order grant-
ing immunity shall result in the impo-
sition of appropriate sanctions as pro-
vided in §1025.37 of these rules.

Subpart E—Hearings

§1025.41 General rules.

(a) Public hearings. All hearings con-
ducted pursuant to these Rules shall be
public unless otherwise ordered by the
Commission or the Presiding Officer.

(b) Prompt completion. Hearings shall
proceed with all reasonable speed and,
insofar as practicable and with due re-
gard to the convenience of the parties,
shall continue without suspension
until concluded, except in unusual cir-
cumstances or as otherwise provided in
these Rules.

(c) Rights of parties. Every party shall
have the right of timely notice and all
other rights essential to a fair hearing,
including, but not Ilimited to, the
rights to present evidence, to conduct
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