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§700.10 Prohibited tying.

(a) Section 102(c), 15 U.S.C. 2302(c),
prohibits tying arrangements that con-
dition coverage under a written war-
ranty on the consumer’s use of an arti-
cle or service identified by brand,
trade, or corporate name unless that
article or service is provided without
charge to the consumer.

(b) Under a limited warranty that
provides only for replacement of defec-
tive parts and no portion of labor
charges, section 102(c), 15 U.S.C. 2302(c),
prohibits a condition that the con-
sumer use only service (labor) identi-
fied by the warrantor to install the re-
placement parts. A warrantor or his
designated representative may not pro-
vide parts under the warranty in a
manner which impedes or precludes the
choice by the consumer of the person
or business to perform necessary labor
to install such parts.

(c) No warrantor may condition the
continued validity of a warranty on the
use of only authorized repair service
and/or authorized replacement parts
for non-warranty service and mainte-
nance (other than an article of service
provided without charge under the war-
ranty or unless the warrantor has ob-
tained a waiver pursuant to section
102(c) of the Act, 156 U.S.C. 2302(c)). For
example, provisions such as, ‘‘This war-
ranty is void if service is performed by
anyone other than an authorized ‘ABC’
dealer and all replacement parts must
be genuine ‘ABC’ parts,” and the like,
are prohibited where the service or
parts are not covered by the warranty.
These provisions violate the Act in two
ways. First, they violate the section
102(c), 156 U.S.C. 2302(c), ban against
tying arrangements. Second, such pro-
visions are deceptive under section 110
of the Act, 15 U.S.C. 2310, because a
warrantor cannot, as a matter of law,
avoid liability under a written war-
ranty where a defect is unrelated to
the use by a consumer of ‘‘unauthor-
ized” articles or service. In addition,
warranty language that implies to a
consumer acting reasonably in the cir-
cumstances that warranty coverage re-
quires the consumer’s purchase of an
article or service identified by brand,
trade or corporate name is similarly
deceptive. For example, a provision in
the warranty such as, ‘‘use only an au-
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thorized ‘ABC’ dealer’” or ‘‘use only
‘ABC’ replacement parts,”” is prohibited
where the service or parts are not pro-
vided free of charge pursuant to the
warranty. This does not preclude a
warrantor from expressly excluding 1li-
ability for defects or damage caused by
‘“‘unauthorized’ articles or service; nor
does it preclude the warrantor from de-
nying liability where the warrantor
can demonstrate that the defect or
damage was so caused.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.11 Written warranty, service con-
tract, and insurance distinguished
for purposes of compliance under
the Act.

(a) The Act recognizes two types of
agreements which may provide similar
coverage of consumer products, the
written warranty, and the service con-
tract. In addition, other agreements
may meet the statutory definitions of
either ‘“‘written warranty’ or ‘‘service
contract,” but are sold and regulated
under state law as contracts of insur-
ance. One example is the automobile
breakdown insurance policies sold in
many jurisdictions and regulated by
the state as a form of casualty insur-
ance. The McCarran-Ferguson Act, 15
U.S.C. 1011 et seq., provides that most
federal laws (including the Magnuson-
Moss Warranty Act) shall not be con-
strued to invalidate, impair, or super-
sede any law enacted by any State for
the purpose of regulating the business
of insurance. While three specific laws
are subject to a separate proviso, the
Magnuson-Moss Warranty Act is not
one of them. Thus, to the extent the
Magnuson-Moss Warranty Act’s service
contract provisions apply to the busi-
ness of insurance, they are effective so
long as they do not invalidate, impair,
or supersede a State law enacted for
the purpose of regulating the business
of insurance.

(b) “Written warranty’ and ‘‘service
contract’ are defined in sections 101(6)
and 101(8) of the Act, 15 U.S.C. 2301(6)
and 15 U.S.C. 2301(8), respectively. This
means that it must be conveyed at the
time of sale of the consumer product
and the consumer must not give any
consideration beyond the purchase
price of the consumer product in order
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to benefit from the agreement. It is not
a requirement of the Act that an agree-
ment obligate a supplier of the con-
sumer product to a written warranty,
but merely that it be part of the basis
of the bargain between a supplier and a

consumer. This contemplates written
warranties by third-party non-sup-
pliers.

(c) A service contract under the Act
must meet the definitions of section
101(8), 15 U.S.C. 2301(8). An agreement
which would meet the definition of
written warranty in section 101(6)(A) or
(B), 156 U.S.C. 2301(6)(A) or (B), but for
its failure to satisfy the basis of the
bargain test is a service contract. For
example, an agreement which calls for
some consideration in addition to the
purchase price of the consumer prod-
uct, or which is entered into at some
date after the purchase of the con-
sumer product to which it applies, is a
service contract. An agreement which
relates only to the performance of
maintenance and/or inspection services
and which is not an undertaking, prom-
ise, or affirmation with respect to a
specified level of performance, or that
the product is free of defects in mate-
rials or workmanship, is a service con-
tract. An agreement to perform peri-
odic cleaning and inspection of a prod-
uct over a specified period of time,
even when offered at the time of sale
and without charge to the consumer, is
an example of such a service contract.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42722, July 20, 2015]

§700.12 Effective date of 16 CFR parts
701 and 702.

The Statement of Basis and Purpose
of the final rules promulgated on De-
cember 31, 1975, provides that parts 701
and 702 of this chapter will become ef-
fective one year after the date of pro-
mulgation, December 31, 1976. The
Commission intends this to mean that
these rules apply only to written war-
ranties on products manufactured after
December 31, 1976.

16 CFR Ch. | (1-1-22 Edition)

PART 701—DISCLOSURE OF WRIT-
TEN CONSUMER PRODUCT WAR-
RANTY TERMS AND CONDI-
TIONS

Sec.
701.1
701.2

Definitions.

Scope.

701.3 Written warranty terms.
701.4 Owner registration cards.

AUTHORITY: 15 U.S.C. 2302 and 2309.

SOURCE: 40 FR 60188, Dec. 31, 1975, unless
otherwise noted.

§701.1 Definitions.

(a) The Act means the Magnuson-
Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U.S.C. 2301,
et seq.

(b) Consumer product means any tan-
gible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or
household purposes (including any such
property intended to be attached to or
installed in any real property without
regard to whether it is so attached or
installed. Products which are pur-
chased solely for commercial or indus-
trial use are excluded solely for pur-
poses of this part.

(c) Written warranty means:

(1) Any written affirmation of fact or
written promise made in connection
with the sale of a consumer product by
a supplier to a buyer which relates to
the nature of the material or work-
manship and affirms or promises that
such material or workmanship is defect
free or will meet a specified level of
performance over a specified period of
time, or

(2) Any undertaking in writing in
connection with the sale by a supplier
of a consumer product to refund, re-
pair, replace, or take other remedial
action with respect to such product in
the event that such product fails to
meet the specifications set forth in the
undertaking, which written affirma-
tion, promise or undertaking becomes
part of the basis of the bargain between
a supplier and a buyer for purposes
other than resale of such product.

(d) Implied warranty means an implied
warranty arising under State law (as
modified by sections 104(a) and 108 of
the Act, 15 U.S.C. 2304(a) and 2308), in
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