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8. Leather and Suede Cleaning:

a. ‘“‘Leather clean’’—have cleaned only by a
professional cleaner who uses special leather
or suede care methods.

[48 FR 22743, May 20, 1983; 48 FR 24868, June
3, 1983; 48 FR 27225, June 14, 1983, as amended
at 656 FR 47275, Aug. 2, 2000]

PART 424—RETAIL FOOD STORE
ADVERTISING AND MARKETING
PRACTICES

Sec.
424.1 TUnfair or deceptive acts or practices.
424.2 Defenses.

AUTHORITY: 15 U.S.C. 41-58.

§424.1 Unfair or deceptive acts or
practices.

In connection with the sale or offer-
ing for sale by retail food stores of
food, grocery products or other mer-
chandise to consumers in or affecting
commerce as ‘‘commerce’’ is defined in
section 4 of the Federal Trade Commis-
sion Act, 15 U.S.C. 44, it is an unfair or
deceptive act or practice in violation of
section 5(a)(1) of the Federal Trade
Commission Act, 15 U.S.C. 45(a)(1), to
offer any such products for sale at a
stated price, by means of an advertise-
ment disseminated in an area served by
any stores which are covered by the ad-
vertisement, if those stores do not have
the advertised products in stock and
readily available to customers during
the effective period of the advertise-
ment, unless the advertisement clearly
and adequately discloses that supplies
of the advertised products are limited
or the advertised products are avail-
able only at some outlets.

[64 FR 35467, Aug. 28, 1989, as amended at 79
FR 70056, Nov. 25, 2014]

§424.2 Defenses.

No violation of §424.1 shall be found
if:

(a) The advertised products were or-
dered in adequate time for delivery in
quantities sufficient to meet reason-
ably anticipated demand;

(b) The food vretailer offers a
“raincheck’ for the advertised prod-
ucts;

(c) The food retailer offers at the ad-
vertised price or at a comparable price
reduction a similar product that is at
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least comparable in value to the adver-
tised product; or

(d) The food retailer offers other
compensation at least equal to the ad-
vertised value.

[64 FR 35467, Aug. 28, 1989, as amended at 79
FR 70056, Nov. 25, 2014]

PART 425—USE OF
PRENOTIFICATION NEGATIVE OP-
TION PLANS

§425.1 The rule.

(a) In connection with the sale, offer-
ing for sale, or distribution of goods
and merchandise in or affecting com-
merce, as ‘‘commerce’’ is defined in the
Federal Trade Commission Act, it is an
unfair or deceptive act or practice, for
a seller in connection with the use of
any negative option plan to fail to
comply with the following require-
ments:

(1) Promotional material shall clear-
ly and conspicuously disclose the mate-
rial terms of the plan, including:

(i) That aspect of the plan under
which the subscriber must notify the
seller, in the manner provided for by
the seller, if he does not wish to pur-
chase the selection;

(ii) Any obligation assumed by the
subscriber to purchase a minimum
quantity of merchandise;

(iii) The right of a contract-complete
subscriber to cancel his membership at
any time;

(iv) Whether billing charges will in-
clude an amount for postage and han-
dling;

(v) A disclosure indicating that the
subscriber will be provided with at
least ten (10) days in which to mail any
form, contained in or accompanying an
announcement identifying the selec-
tion, to the seller;

(vi) A disclosure that the seller will
credit the return of any selections sent
to a subscriber, and guarantee to the
Postal Service or the subscriber post-
age to return such selections to the
seller when the announcement and
form are not received by the subscriber
in time to afford him at least ten (10)
days in which to mail his form to the
seller;

(vii) The frequency with which the
announcements and forms will be sent
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to the subscriber and the maximum
number of announcements and forms
which will be sent to him during a 12-
month period.

(2) Prior to sending any selection, the
seller shall mail to its subscribers,
within the time specified by paragraph
(a)(3) of this section:

(i) An announcement identifying the
selection;

(ii) A form, contained in or accom-
panying the announcement, clearly and
conspicuously disclosing that the sub-
scriber will receive the selection iden-
tified in the announcement unless he
instructs the seller that he does not
want the selection, designating a pro-
cedure by which the form may be used
for the purpose of enabling the sub-
scriber so to instruct the seller, and
specifying either the return date or the
mailing date.

(3) The seller shall mail the an-
nouncement and form either at least
twenty (20) days prior to the return
date or at least fifteen (15) days prior
to the mailing date, or provide a mail-
ing date at least ten (10) days after re-
ceipt by the subscriber, provided, how-
ever, that whichever system the seller
chooses for mailing the announcement
and form, such system must provide
the subscriber with at least ten (10)
days in which to mail his form.

(b) In connection with the sale or dis-
tribution of goods and merchandise in
or affecting commerce, as ‘‘commerce’”’
is defined in the Federal Trade Com-
mission Act, it shall constitute an un-
fair or deceptive act or practice for a
seller in connection with the use of any
negative option plan to:

(1) Refuse to credit, for the full
invoiced amount thereof, the return of
any selection sent to a subscriber, and
to guarantee to the Postal Service or
the subscriber postage adequate to re-
turn such selection to the seller, when:

(i) The selection is sent to a sub-
scriber whose form indicating that he
does not want to receive the selection
was received by the seller by the return
date or was mailed by the subscriber by
the mailing date;

(ii) Such form is received by the sell-
er after the return date, but has been
mailed by the subscriber and post-
marked at least 3 days prior to the re-
turn date;

§425.1

(iii) Prior to the date of shipment of
such selection, the seller has received
from a contract-complete subscriber, a
written notice of cancellation of mem-
bership adequately identifying the sub-
scriber; however, this provision is ap-
plicable only to the first selection sent
to a canceling contract-complete sub-
scriber after the seller has received
written notice of cancellation. After
the first selection shipment, all selec-
tion shipments thereafter are deemed
to be unordered merchandise pursuant
to section 3009 of the Postal Reorga-
nization Act of 1970, as adopted by the
Federal Trade Commission in its public
notice, dated September 11, 1970;

(iv) The announcement and form are
not received by the subscriber in time
to afford him at least ten (10) days in
which to mail his form.

(2) Fail to notify a subscriber known
by the seller to be within any of the
circumstances set forth in paragraphs
(b)(1)(i) through (iv) of this section,
that if the subscriber elects, the sub-
scriber may return the selection with
return postage guaranteed and receive
a credit to his account.

(3) Refuse to ship within 4 weeks
after receipt of an order merchandise
due subscribers as introductory and
bonus merchandise, unless the seller is
unable to deliver the merchandise
originally offered due to unanticipated
circumstances beyond the seller’s con-
trol and promptly makes a reasonably
equivalent alternative offer. However,
where the subscriber refuses to accept
alternatively offered introductory mer-
chandise, but instead insists upon ter-
mination of his membership due to the
seller’s failure to provide the sub-
scriber with his originally requested
introductory merchandise, or any por-
tion thereof, the seller must comply
with the subscriber’s request for can-
cellation of membership, provided the
subscriber returns to the seller any in-
troductory merchandise which already
may have been sent him.

(4) Fail to terminate promptly the
membership of a properly identified
contract-complete subscriber upon his
written request.

(5) Ship, without the express consent
of the subscriber, substituted merchan-
dise for that ordered by the subscriber.

(c) For the purposes of this part:
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(1) Negative option plan refers to a
contractual plan or arrangement under
which a seller periodically sends to
subscribers an announcement which
identifies merchandise (other than an-
nual supplements to previously ac-
quired merchandise) it proposes to send
to subscribers to such plan, and the
subscribers thereafter receive and are
billed for the merchandise identified in
each such announcement, unless by a
date or within a time specified by the
seller with respect to each such an-
nouncement the subscribers, in con-
formity with the provisions of such
plan, instruct the seller not to send the
identified merchandise.

(2) Subscriber means any person who
has agreed to receive the benefits of,
and assume the obligations entailed in,
membership in any negative option
plan and whose membership in such
negative option plan has been approved
and accepted by the seller.

(3) Contract-complete subscriber refers
to a subscriber who has purchased the
minimum quantity of merchandise re-
quired by the terms of membership in a
negative option plan.

(4) Promotional material refers to an
advertisement containing or accom-
panying any device or material which a
prospective subscriber sends to the
seller to request acceptance or enroll-
ment in a negative option plan.

(b) Selection refers to the merchandise
identified by a seller under any nega-
tive option plan as the merchandise
which the subscriber will receive and
be billed for, unless by the date, or
within the period specified by the sell-
er, the subscriber instructs the seller
not to send such merchandise.

(6) Announcement refers to any mate-
rial sent by a seller using a negative
option plan in which the selection is
identified and offered to subscribers.

(7) Form refers to any form which the
subscriber returns to the seller to in-
struct the seller not to send the selec-
tion.

(8) Return date refers to a date speci-
fied by a seller using a negative option
plan as the date by which a form must
be received by the seller to prevent
shipment of the selection.

(9) Mailing date refers to the time
specified by a seller using a negative
option plan as the time by or within
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which a form must be mailed by a sub-
scriber to prevent shipment of the se-
lection.

(38 Stat. 717, as amended; 15 U.S.C. 41-58)

[38 FR 4896; Feb. 22, 1973; 38 FR 6991, Mar. 15,
1973, as amended at 63 FR 44562, Aug. 20, 1998]

PART 429—RULE CONCERNING
COOLING-OFF PERIOD FOR
SALES MADE AT HOMES OR AT
CERTAIN OTHER LOCATIONS

Sec.

429.0 Definitions.

429.1 The Rule.

429.2 Effect on State laws and municipal or-
dinances.

429.3 Exemptions.

AUTHORITY: Sections 1-23, FTC Act, 15
U.S.C. 41-58.

§429.0 Definitions.

For the purposes of this part the fol-
lowing definitions shall apply:

(a) Door-to-Door Sale—A sale, lease,
or rental of consumer goods or services
in which the seller or his representa-
tive personally solicits the sale, includ-
ing those in response to or following an
invitation by the buyer, and the buy-
er’s agreement or offer to purchase is
made at a place other than the place of
business of the seller (e.g., sales at the
buyer’s residence or at facilities rented
on a temporary or short-term basis,
such as hotel or motel rooms, conven-
tion centers, fairgrounds and res-
taurants, or sales at the buyer’s work-
place or in dormitory lounges), and
which has a purchase price of $25 or
more if the sale is made at the buyer’s
residence or a purchase price of $130 or
more if the sale is made at locations
other than the buyer’s residence,
whether under single or multiple con-
tracts. The term door-to-door sale does
not include a transaction:

(1) Made pursuant to prior negotia-
tions in the course of a visit by the
buyer to a retail business establish-
ment having a fixed permanent loca-
tion where the goods are exhibited or
the services are offered for sale on a
continuing basis; or
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