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§700.1 Products covered.

(a) The Act applies to written war-
ranties on tangible personal property
which is normally used for personal,
family, or household purposes. This
definition includes property which is
intended to be attached to or installed
in any real property without regard to
whether it is so attached or installed.
This means that a product is a ‘‘con-
sumer product’ if the use of that type
of product is not uncommon. The per-
centage of sales or the use to which a
product is put by any individual buyer
is not determinative. For example,
products such as automobiles and type-
writers which are used for both per-
sonal and commercial purposes come
within the definition of consumer prod-
uct. Where it is unclear whether a par-
ticular product is covered under the
definition of consumer product, any
ambiguity will be resolved in favor of
coverage.

(b) Agricultural products such as
farm machinery, structures and imple-
ments used in the business or occupa-
tion of farming are not covered by the

Act where their personal, family, or
household use is uncommon. However,
those agricultural products normally
used for personal or household gar-
dening (for example, to produce goods
for personal consumption, and not for
resale) are consumer products under
the Act.

(c) The definition of ‘‘Consumer prod-
uct” limits the applicability of the Act
to personal property, ‘‘including any
such property intended to be attached
to or installed in any real property
without regard to whether it is so at-
tached or installed.” This provision
brings under the Act separate items of
equipment attached to real property,
such as air conditioners, furnaces, and
water heaters.

(d) The coverage of separate items of
equipment attached to real property
includes, but is not limited to, appli-
ances and other thermal, mechanical,
and electrical equipment. (It does not
extend to the wiring, plumbing, ducts,
and other items which are integral
component parts of the structure.)
State law would classify many such
products as fixtures to, and therefore a
part of, realty. The statutory defini-
tion is designed to bring such products
under the Act regardless of whether
they may be considered fixtures under
state law.

(e) The coverage of building mate-
rials which are not separate items of
equipment is based on the nature of the
purchase transaction. An analysis of
the transaction will determine whether
the goods are real or personal property.
The numerous products which go into
the construction of a consumer dwell-
ing are all consumer products when
sold ‘‘over the counter,” as by hard-
ware and building supply retailers.
This is also true where a consumer con-
tracts for the purchase of such mate-
rials in connection with the improve-
ment, repair, or modification of a home
(for example, paneling, dropped ceil-
ings, siding, roofing, storm windows,
remodeling). However, where such
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products are at the time of sale inte-
grated into the structure of a dwelling
they are not consumer products as
they cannot be practically distin-
guished from realty. Thus, for example,
the beams, wallboard, wiring, plumb-
ing, windows, roofing, and other struc-
tural components of a dwelling are not
consumer products when they are sold
as part of real estate covered by a writ-
ten warranty.

(f) In the case where a consumer con-
tracts with a builder to construct a
home, a substantial addition to a
home, or other realty (such as a garage
or an in-ground swimming pool) the
building materials to be used are not
consumer products. Although the ma-
terials are separately identifiable at
the time the contract is made, it is the
intention of the parties to contract for
the construction of realty which will
integrate the component materials. Of
course, as noted above, any separate
items of equipment to be attached to
such realty are consumer products
under the Act.

(g) Certain provisions of the Act
apply only to products actually costing
the consumer more than a specified
amount. Section 103, 15 U.S.C. 2303, ap-
plies to consumer products actually
costing the consumer more than $10,
excluding tax. The $10 minimum will be
interpreted to include multiple-pack-
aged items which may individually sell
for less than $10, but which have been
packaged in a manner that does not
permit breaking the package to pur-
chase an item or items at a price less
than $10. Thus, a written warranty on a
dozen items packaged and priced for
sale at $12 must be designated, even
though identical items may be offered
in smaller quantities at under $10. This
interpretation applies in the same
manner to the minimum dollar limits
in section 102, 15 U.S.C. 2302, and rules
promulgated under that section.

(h) Warranties on replacement parts
and components used to repair con-
sumer products are covered; warranties
on services are not covered. Therefore,
warranties which apply solely to a re-
pairer’s workmanship in performing re-
pairs are not subject to the Act. Where
a written agreement warrants both the
parts provided to effect a repair and
the workmanship in making that re-

§700.3

pair, the warranty must comply with
the Act and the rules thereunder.

(i) The Act covers written warranties
on consumer products ‘‘distributed in
commerce’ as that term is defined in
section 101(13), 15 U.S.C. 2301(13). Thus,
by its terms the Act arguably applies
to products exported to foreign juris-
dictions. However, the public interest
would not be served by the use of Com-
mission resources to enforce the Act
with respect to such products. More-
over, the legislative intent to apply the
requirements of the Act to such prod-
ucts is not sufficiently clear to justify
such an extraordinary result. The Com-
mission does not contemplate the en-
forcement of the Act with respect to
consumer products exported to foreign
jurisdictions. Products exported for
sale at military post exchanges remain
subject to the same enforcement stand-
ards as products sold within the United
States, its territories and possessions.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.2 Date of manufacture.

Section 112 of the Act, 15 U.S.C. 2312,
provides that the Act shall apply only
to those consumer products manufac-
tured after July 4, 1975. When a con-
sumer purchases repair of a consumer
product the date of manufacture of any
replacement parts used is the meas-
uring date for determining coverage
under the Act. The date of manufac-
ture of the consumer product being re-
paired is in this instance not relevant.
Where a consumer purchases or obtains
on an exchange basis a rebuilt con-
sumer product, the date that the re-
building process is completed deter-
mines the Act’s applicability.

[42 FR 36114, July 13, 1977; 42 FR 38341, July
28, 1977, as amended at 80 FR 42721, July 20,
2015]

§700.3 Written warranty.

(a) The Act imposes specific duties
and liabilities on suppliers who offer
written warranties on consumer prod-
ucts. Certain representations, such as
energy efficiency ratings for electrical
appliances, care labeling of wearing ap-
parel, and other product information
disclosures may be express warranties
under the Uniform Commercial Code.
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However, these disclosures alone are
not written warranties under this Act.
Section 101(6), 15 U.S.C. 2301(6), pro-
vides that a written affirmation of fact
or a written promise of a specified level
of performance must relate to a speci-
fied period of time in order to be con-
sidered a ‘‘written warranty.””! A prod-
uct information disclosure without a
specified time period to which the dis-
closure relates is therefore not a writ-
ten warranty. In addition, section
111(d), 15 U.S.C. 2311(d), exempts from
the Act (except section 102(c), 156 U.S.C.
2302(c)) any written warranty the mak-
ing or content of which is required by
federal law. The Commission encour-
ages the disclosure of product informa-
tion which is not deceptive and which
may benefit consumers, and will not
construe the Act to impede informa-
tion disclosure in product advertising
or labeling.

(b) Certain terms, or conditions, of
sale of a consumer product may not be
“written warranties’ as that term is
defined in section 101(6), 15 U.S.C.
2301(6), and should not be offered or de-
scribed in a manner that may deceive
consumers as to their enforceability
under the Act. For example, a seller of
consumer products may give con-
sumers an unconditional right to re-
voke acceptance of goods within a cer-
tain number of days after delivery
without regard to defects or failure to
meet a specified level of performance.
Or a seller may permit consumers to
return products for any reason for
credit toward purchase of another
item. Such terms of sale taken alone
are not written warranties under the
Act. Therefore, suppliers should avoid
any characterization of such terms of
sale as warranties. The use of such
terms as ‘‘free trial period” and ‘‘trade-
in credit policy’ in this regard would
be appropriate. Furthermore, such
terms of sale should be stated sepa-
rately from any written warranty. Of
course, the offering and performance of
such terms of sale remain subject to

1A “written warranty’’ is also created by a
written affirmation of fact or a written
promise that the product is defect free, or by
a written undertaking of remedial action
within the meaning of section 101(6)(B), 15
U.S.C. 2301(6)(B).

16 CFR Ch. | (1-1-22 Edition)

section 5 of the Federal Trade Commis-
sion Act, 15 U.S.C. 45.

(c) The Magnuson-Moss Warranty
Act generally applies to written war-
ranties covering consumer products.
Many consumer products are covered
by warranties which are neither in-
tended for, nor enforceable by, con-
sumers. A common example is a war-
ranty given by a component supplier to
a manufacturer of consumer products.
(The manufacturer may, in turn, war-
rant these components to consumers.)
The component supplier’s warranty is
generally given solely to the product
manufacturer, and is neither intended
to be conveyed to the consumer nor
brought to the consumer’s attention in
connection with the sale. Such warran-
ties are not subject to the Act, since a
written warranty under section 101(6)
of the Act, 15 U.S.C. 2301(6), must be-
come ‘‘part of the basis of the bargain
between a supplier and a buyer for pur-
poses other than resale.”” However, the
Act applies to a component supplier’s
warranty in writing which is given to
the consumer. An example is a sup-
plier’s written warranty to the con-
sumer covering a refrigerator that is
sold installed in a boat or recreational
vehicle. The supplier of the refrig-
erator relies on the boat or vehicle as-
sembler to convey the written agree-
ment to the consumer. In this case, the
supplier’s written warranty is to a con-
sumer, and is covered by the Act.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.4 Parties “actually making” a
written warranty.

Section 110(f) of the Act, 15 U.S.C.
2310(f), provides that only the supplier
“actually making” a written warranty
is liable for purposes of FTC and pri-
vate enforcement of the Act. A supplier
who does no more than distribute or
sell a consumer product covered by a
written warranty offered by another
person or business and which identifies
that person or business as the war-
rantor is not liable for failure of the
written warranty to comply with the
Act or rules thereunder. However,
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other actions and written and oral rep-
resentations of such a supplier in con-
nection with the offer or sale of a war-
ranted product may obligate that sup-
plier under the Act. If under State law
the supplier is deemed to have ‘‘adopt-
ed” the written affirmation of fact,
promise, or undertaking, the supplier
is also obligated under the Act. Sup-
pliers are advised to consult State law
to determine those actions and rep-
resentations which may make them co-
warrantors, and therefore obligated
under the warranty of the other person
or business.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.5 Expressions of general policy.

(a) Under section 103(b), 15 U.S.C.
2303(b), statements or representations
of general policy concerning customer
satisfaction which are not subject to
any specific limitation need not be des-
ignated as full or limited warranties,
and are exempt from the requirements
of sections 102, 103, and 104 of the Act,
15 U.S.C. 2302-2304, and rules there-
under. However, such statements re-
main subject to the enforcement provi-
sions of section 110 of the Act, 15 U.S.C.
2310, and to section 5 of the Federal
Trade Commission Act, 15 U.S.C. 45.

(b) The section 103(b), 15 TU.S.C.
2303(b), exemption applies only to gen-
eral policies, not to those which are
limited to specific consumer products
manufactured or sold by the supplier
offering such a policy. In addition, to
qualify for an exemption under section
103(b), 15 U.S.C. 2303(b), such policies
may not be subject to any specific lim-
itations. For example, policies which
have an express limitation of duration
or a limitation of the amount to be re-
funded are not exempted. This does not
preclude the imposition of reasonable
limitations based on the circumstances
in each instance a consumer seeks to
invoke such an agreement. For in-
stance, a warrantor may refuse to
honor such an expression of policy
where a consumer has used a product
for 10 years without previously express-
ing any dissatisfaction with the prod-

§700.6

uct. Such a refusal would not be a spe-
cific limitation under this provision.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.6 Designation of warranties.

(a) Section 103 of the Act, 15 U.S.C.
2303, provides that written warranties
on consumer products manufactured
after July 4, 1975, and actually costing
the consumer more than $10, excluding
tax, must be designated either ‘“‘Full
(statement of duration) Warranty’ or
“Limited Warranty’. Warrantors may
include a statement of duration in a
limited warranty designation. The des-
ignation or designations should appear
clearly and conspicuously as a caption,
or prominent title, clearly separated
from the text of the warranty. The full
(statement of duration) warranty and
limited warranty are the exclusive des-
ignations permitted under the Act, un-
less a specific exception is created by
rule.

(b) Based on section 104(b)(4), 15
U.S.C. 2304(b)(4), the duties under sub-
section (a) of section 104, 15 U.S.C. 2304,
extend from the warrantor to each per-
son who is a consumer with respect to
the consumer product. Section 101(3),
15 U.S.C. 2301(3), defines a consumer as
a buyer (other than for purposes of re-
sale) of any consumer product, any per-
son to whom such product is trans-
ferred during the duration of an im-
plied or written warranty (or service
contract) applicable to the product.
Therefore, a full warranty may not ex-
pressly restrict the warranty rights of
a transferee during its stated duration.
However, where the duration of a full
warranty is defined solely in terms of
first purchaser ownership there can be
no violation of section 104(b)(4), 15
U.S.C. 2304(b)(4), since the duration of
the warranty expires, by definition, at
the time of transfer. No rights of a sub-
sequent transferee are cut off as there
is no transfer of ownership ‘‘during the
duration of (any) warranty.”” Thus,
these provisions do not preclude the of-
fering of a full warranty with its dura-
tion determined exclusively by the pe-
riod during which the first purchaser
owns the product, or uses it in conjunc-
tion with another product. For exam-
ple, an automotive battery or muffler
warranty may be designated as ‘‘full
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warranty for as long as you own your
car.” Because this type of warranty
leads the consumer to believe that
proof of purchase is not needed so long
as he or she owns the product a duty to
furnish documentary proof may not be
reasonably imposed on the consumer
under this type of warranty. The bur-
den is on the warrantor to prove that a
particular claimant under this type of
warranty is not the original purchaser
or owner of the product. Warrantors or
their designated agents may, however,
ask consumers to state or affirm that
they are the first purchaser of the
product.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.7 Use of warranty registration
cards.

(a) Under section 104(b)(1) of the Act,
15 U.S.C. 2304(b)(1), a warrantor offer-
ing a full warranty may not impose on
consumers any duty other than notifi-
cation of a defect as a condition of se-
curing remedy of the defect or mal-
function, unless such additional duty
can be demonstrated by the warrantor
to be reasonable. Warrantors have in
the past stipulated the return of a
“warranty registration’” or similar
card. By ‘“‘warranty registration card”
the Commission means a card which
must be returned by the consumer
shortly after purchase of the product
and which is stipulated or implied in
the warranty to be a condition prece-
dent to warranty coverage and per-
formance.

(b) A requirement that the consumer
return a warranty registration card or
a similar notice as a condition of per-
formance under a full warranty is an
unreasonable duty. Thus, a provision
such as, ‘“This warranty is void unless
the warranty registration card is re-
turned to the warrantor’ is not permis-
sible in a full warranty, nor is it per-
missible to imply such a condition in a
full warranty.

(c) This does not prohibit the use of
such registration cards where a war-
rantor suggests use of the card as one
possible means of proof of the date the
product was purchased. For example, it
is permissible to provide in a full war-
ranty that a consumer may fill out and
return a card to place on file proof of

16 CFR Ch. | (1-1-22 Edition)

the date the product was purchased.
Any such suggestion to the consumer
must include notice that failure to re-
turn the card will not affect rights
under the warranty, so long as the con-
sumer can show in a reasonable man-
ner the date the product was pur-
chased. Nor does this interpretation
prohibit a seller from obtaining from
purchasers at the time of sale informa-
tion requested by the warrantor.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.8 Warrantor’s decision as final.

A warrantor shall not indicate in any
written warranty or service contract
either directly or indirectly that the
decision of the warrantor, service con-
tractor, or any designated third party
is final or binding in any dispute con-
cerning the warranty or service con-
tract. Nor shall a warrantor or service
contractor state that it alone shall de-
termine what is a defect under the
agreement. Such statements are decep-
tive since section 110(d) of the Act, 15
U.S.C. 2310(d), gives state and federal
courts jurisdiction over suits for
breach of warranty and service con-
tract.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.9 Duty to install under a full war-
ranty.

Under section 104(a)(1) of the Act, 15
U.S.C. 2304(a)(1), the remedy under a
full warranty must be provided to the
consumer without charge. If the war-
ranted product has utility only when
installed, a full warranty must provide
such installation without charge re-
gardless of whether or not the con-
sumer originally paid for installation
by the warrantor or his agent. How-
ever, this does not preclude the war-
rantor from imposing on the consumer
a duty to remove, return, or reinstall
where such duty can be demonstrated
by the warrantor to meet the standard
of reasonableness under section
104(b)(1), 15 U.S.C. 2304(b)(1).

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]
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§700.10 Prohibited tying.

(a) Section 102(c), 15 U.S.C. 2302(c),
prohibits tying arrangements that con-
dition coverage under a written war-
ranty on the consumer’s use of an arti-
cle or service identified by brand,
trade, or corporate name unless that
article or service is provided without
charge to the consumer.

(b) Under a limited warranty that
provides only for replacement of defec-
tive parts and no portion of labor
charges, section 102(c), 15 U.S.C. 2302(c),
prohibits a condition that the con-
sumer use only service (labor) identi-
fied by the warrantor to install the re-
placement parts. A warrantor or his
designated representative may not pro-
vide parts under the warranty in a
manner which impedes or precludes the
choice by the consumer of the person
or business to perform necessary labor
to install such parts.

(c) No warrantor may condition the
continued validity of a warranty on the
use of only authorized repair service
and/or authorized replacement parts
for non-warranty service and mainte-
nance (other than an article of service
provided without charge under the war-
ranty or unless the warrantor has ob-
tained a waiver pursuant to section
102(c) of the Act, 156 U.S.C. 2302(c)). For
example, provisions such as, ‘‘This war-
ranty is void if service is performed by
anyone other than an authorized ‘ABC’
dealer and all replacement parts must
be genuine ‘ABC’ parts,” and the like,
are prohibited where the service or
parts are not covered by the warranty.
These provisions violate the Act in two
ways. First, they violate the section
102(c), 156 U.S.C. 2302(c), ban against
tying arrangements. Second, such pro-
visions are deceptive under section 110
of the Act, 15 U.S.C. 2310, because a
warrantor cannot, as a matter of law,
avoid liability under a written war-
ranty where a defect is unrelated to
the use by a consumer of ‘‘unauthor-
ized” articles or service. In addition,
warranty language that implies to a
consumer acting reasonably in the cir-
cumstances that warranty coverage re-
quires the consumer’s purchase of an
article or service identified by brand,
trade or corporate name is similarly
deceptive. For example, a provision in
the warranty such as, ‘‘use only an au-

§700.11

thorized ‘ABC’ dealer’” or ‘‘use only
‘ABC’ replacement parts,”” is prohibited
where the service or parts are not pro-
vided free of charge pursuant to the
warranty. This does not preclude a
warrantor from expressly excluding 1li-
ability for defects or damage caused by
‘“‘unauthorized’ articles or service; nor
does it preclude the warrantor from de-
nying liability where the warrantor
can demonstrate that the defect or
damage was so caused.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42721, July 20, 2015]

§700.11 Written warranty, service con-
tract, and insurance distinguished
for purposes of compliance under
the Act.

(a) The Act recognizes two types of
agreements which may provide similar
coverage of consumer products, the
written warranty, and the service con-
tract. In addition, other agreements
may meet the statutory definitions of
either ‘“‘written warranty’ or ‘‘service
contract,” but are sold and regulated
under state law as contracts of insur-
ance. One example is the automobile
breakdown insurance policies sold in
many jurisdictions and regulated by
the state as a form of casualty insur-
ance. The McCarran-Ferguson Act, 15
U.S.C. 1011 et seq., provides that most
federal laws (including the Magnuson-
Moss Warranty Act) shall not be con-
strued to invalidate, impair, or super-
sede any law enacted by any State for
the purpose of regulating the business
of insurance. While three specific laws
are subject to a separate proviso, the
Magnuson-Moss Warranty Act is not
one of them. Thus, to the extent the
Magnuson-Moss Warranty Act’s service
contract provisions apply to the busi-
ness of insurance, they are effective so
long as they do not invalidate, impair,
or supersede a State law enacted for
the purpose of regulating the business
of insurance.

(b) “Written warranty’ and ‘‘service
contract’ are defined in sections 101(6)
and 101(8) of the Act, 15 U.S.C. 2301(6)
and 15 U.S.C. 2301(8), respectively. This
means that it must be conveyed at the
time of sale of the consumer product
and the consumer must not give any
consideration beyond the purchase
price of the consumer product in order
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to benefit from the agreement. It is not
a requirement of the Act that an agree-
ment obligate a supplier of the con-
sumer product to a written warranty,
but merely that it be part of the basis
of the bargain between a supplier and a

consumer. This contemplates written
warranties by third-party non-sup-
pliers.

(c) A service contract under the Act
must meet the definitions of section
101(8), 15 U.S.C. 2301(8). An agreement
which would meet the definition of
written warranty in section 101(6)(A) or
(B), 156 U.S.C. 2301(6)(A) or (B), but for
its failure to satisfy the basis of the
bargain test is a service contract. For
example, an agreement which calls for
some consideration in addition to the
purchase price of the consumer prod-
uct, or which is entered into at some
date after the purchase of the con-
sumer product to which it applies, is a
service contract. An agreement which
relates only to the performance of
maintenance and/or inspection services
and which is not an undertaking, prom-
ise, or affirmation with respect to a
specified level of performance, or that
the product is free of defects in mate-
rials or workmanship, is a service con-
tract. An agreement to perform peri-
odic cleaning and inspection of a prod-
uct over a specified period of time,
even when offered at the time of sale
and without charge to the consumer, is
an example of such a service contract.

[42 FR 36114, July 13, 1977, as amended at 80
FR 42722, July 20, 2015]

§700.12 Effective date of 16 CFR parts
701 and 702.

The Statement of Basis and Purpose
of the final rules promulgated on De-
cember 31, 1975, provides that parts 701
and 702 of this chapter will become ef-
fective one year after the date of pro-
mulgation, December 31, 1976. The
Commission intends this to mean that
these rules apply only to written war-
ranties on products manufactured after
December 31, 1976.

16 CFR Ch. | (1-1-22 Edition)

PART 701—DISCLOSURE OF WRIT-
TEN CONSUMER PRODUCT WAR-
RANTY TERMS AND CONDI-
TIONS

Sec.
701.1
701.2

Definitions.

Scope.

701.3 Written warranty terms.
701.4 Owner registration cards.

AUTHORITY: 15 U.S.C. 2302 and 2309.

SOURCE: 40 FR 60188, Dec. 31, 1975, unless
otherwise noted.

§701.1 Definitions.

(a) The Act means the Magnuson-
Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U.S.C. 2301,
et seq.

(b) Consumer product means any tan-
gible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or
household purposes (including any such
property intended to be attached to or
installed in any real property without
regard to whether it is so attached or
installed. Products which are pur-
chased solely for commercial or indus-
trial use are excluded solely for pur-
poses of this part.

(c) Written warranty means:

(1) Any written affirmation of fact or
written promise made in connection
with the sale of a consumer product by
a supplier to a buyer which relates to
the nature of the material or work-
manship and affirms or promises that
such material or workmanship is defect
free or will meet a specified level of
performance over a specified period of
time, or

(2) Any undertaking in writing in
connection with the sale by a supplier
of a consumer product to refund, re-
pair, replace, or take other remedial
action with respect to such product in
the event that such product fails to
meet the specifications set forth in the
undertaking, which written affirma-
tion, promise or undertaking becomes
part of the basis of the bargain between
a supplier and a buyer for purposes
other than resale of such product.

(d) Implied warranty means an implied
warranty arising under State law (as
modified by sections 104(a) and 108 of
the Act, 15 U.S.C. 2304(a) and 2308), in
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connection with the sale by a supplier
of a consumer product.

(e) Remedy means whichever of the
following actions the warrantor elects:

(1) Repair,

(2) Replacement, or

(3) Refund; except that the warrantor
may not elect refund unless:

(i) The warrantor is unable to provide
replacement and repair is not commer-
cially practicable or cannot be timely
made, or

(ii) The consumer is willing to accept
such refund.

(f) Supplier means any person engaged
in the business of making a consumer
product directly or indirectly available
to consumers.

(g8) Manufacturer means any person
engaged in the business of making a
consumer product.

(h) Warrantor means any supplier,
manufacturer, or other person who
gives or offers to give a written war-
ranty.

(i) Consumer means a buyer (other
than for purposes of resale or use in the
ordinary course of the buyer’s busi-
ness) of any consumer product, any
person to whom such product is trans-
ferred during the duration of an im-
plied or written warranty applicable to
the product, and any other such person
who is entitled by the terms of such
warranty or under applicable State law
to enforce against the warrantor the
obligations of the warranty.

(j) On the face of the warranty means:

(1) Where the warranty is a single
sheet with printing on both sides of the
sheet or where the warranty is com-
prised of more than one sheet, the page
on which the warranty text begins;

(2) Where the warranty is included as
part of a larger document, such as a
use and care manual, the page in such
document on which the warranty text
begins;

(3) Where the warranty is on an
Internet Web site or displayed elec-
tronically, in close proximity to the lo-
cation where the warranty text begins.

[40 FR 60188, Dec. 31, 1975, as amended at 80
FR 42722, July 20, 2015; 81 FR 63669, Sept. 15,
2016]

§701.2 Scope.

The regulations in this part establish
requirements for warrantors for dis-

§701.3

closing the terms and conditions of
written warranties on consumer prod-
ucts actually costing the consumer
more than $15.00.

§701.3 Written warranty terms.

(a) Any warrantor warranting to a
consumer by means of a written war-
ranty a consumer product actually
costing the consumer more than $15.00
shall clearly and conspicuously dis-
close in a single document in simple
and readily understood language, the
following items of information:

(1) The identity of the party or par-
ties to whom the written warranty is
extended, if the enforceability of the
written warranty is limited to the
original consumer purchaser or is oth-
erwise limited to persons other than
every consumer owner during the term
of the warranty;

(2) A clear description and identifica-
tion of products, or parts, or character-
istics, or components or properties cov-
ered by and where necessary for clari-
fication, excluded from the warranty;

(3) A statement of what the war-
rantor will do in the event of a defect,
malfunction or failure to conform with
the written warranty, including the
items or services the warrantor will
pay for or provide, and, where nec-
essary for clarification, those which
the warrantor will not pay for or pro-
vide;

(4) The point in time or event on
which the warranty term commences,
if different from the purchase date, and
the time period or other measurement
of warranty duration;

(5) A step-by-step explanation of the
procedure which the consumer should
follow in order to obtain performance
of any warranty obligation, including
the persons or class of persons author-
ized to perform warranty obligations.
This includes the name(s) of the war-
rantor(s), together with: The mailing
address(es) of the warrantor(s), and/or
the name or title and the address of
any employee or department of the
warrantor responsible for the perform-
ance of warranty obligations, and/or a
telephone number which consumers
may use without charge to obtain in-
formation on warranty performance;
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(6) Information respecting the avail-
ability of any informal dispute settle-
ment mechanism elected by the war-
rantor in compliance with part 703 of
this subchapter;

(7) Any limitations on the duration
of implied warranties, disclosed on the
face of the warranty as provided in sec-
tion 108 of the Act, 15 U.S.C. 2308, ac-
companied by the following statement:

Some States do not allow limitations on how
long an implied warranty lasts, so the above
limitation may not apply to you.

(8) Any exclusions of or limitations
on relief such as incidental or con-
sequential damages, accompanied by
the following statement, which may be
combined with the statement required
in paragraph (a)(7) of this section:

Some States do not allow the exclusion or
limitation of incidental or consequential
damages, so the above limitation or exclu-
sion may not apply to you.

(9) A statement in the following lan-
guage:

This warranty gives you specific legal rights,
and you may also have other rights which
vary from State to State.

(b) Paragraphs (a) (1) through (9) of
this section shall not be applicable
with respect to statements of general
policy on emblems, seals or insignias
issued by third parties promising re-
placement or refund if a consumer
product is defective, which statements
contain no representation or assurance
of the quality or performance charac-
teristics of the product; Provided That:
(1) The disclosures required by para-
graphs (a) (1) through (9) of this section
are published by such third parties in
each issue of a publication with a gen-
eral circulation, and (2) such disclo-
sures are provided free of charge to any
consumer upon written request.

[40 FR 60188, Dec. 31, 1975, as amended at 80
FR 42722, July 20, 2015]

§701.4 Owner registration cards.

When a warrantor employs any card
such as an owner’s registration card, a
warranty registration card, or the like,
and the return of such card is a condi-
tion precedent to warranty coverage
and performance, the warrantor shall
disclose this fact in the warranty. If
the return of such card reasonably ap-
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pears to be a condition precedent to
warranty coverage and performance,
but is not such a condition, that fact
shall be disclosed in the warranty.

PART 702—PRE-SALE AVAILABILITY
OF WRITTEN WARRANTY TERMS

Sec.

702.1 Definitions.

702.2 Scope.

702.3 Pre-sale availability of written war-
ranty terms.

AUTHORITY: 15 U.S.C. 2302 and 2309.

SOURCE: 40 FR 60189, Dec. 31, 1975, unless
otherwise noted.

§702.1 Definitions.

(a) The Act means the Magnuson-
Moss Warranty Federal Trade Commis-
sion Improvement Act, 15 U.S.C. 2301,
et seq.

(b) Consumer product means any tan-
gible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or
household purposes (including any such
property intended to be attached to or
installed in any real property without
regard to whether it is so attached or
installed). Products which are pur-
chased solely for commercial or indus-
trial use are excluded solely for pur-
poses of this part.

(c) Written warranty means—

(1) Any written affirmation of fact or
written promise made in connection
with the sale of a consumer product by
a supplier to a buyer which relates to
the nature of the material or work-
manship and affirms or promises that
such material or workmanship is defect
free or will meet a specified level of
performance over a specified period of
time, or

(2) Any undertaking in writing in
connection with the sale by a supplier
of a consumer product to refund, re-
pair, replace or take other remedial ac-
tion with respect to such product in
the event that such product fails to
meet the specifications set forth in the
undertaking,

which written affirmation, promise, or
undertaking becomes part of the basis
of the bargain between a supplier and a
buyer for purposes other than resale of
such product.
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(d) Warrantor means any supplier,
manufacturer, or other person who
gives or offers to give a written war-
ranty.

(e) Seller means any person who sells
or offers for sale for purposes other
than resale or use in the ordinary
course of the buyer’s business any con-
sumer product.

(f) Supplier means any person engaged
in the business of making a consumer
product directly or indirectly available
to consumers.

(g) Manufacturer means any person
engaged in the business of making a
consumer product.

[40 FR 60189, Dec. 31, 1975, as amended at 52
FR 7574, Mar. 12, 1987; 81 FR 63669, Sept. 15,
2016]

§702.2 Scope.

The regulations in this part establish
requirements for sellers and warran-
tors for making the terms of any writ-
ten warranty on a consumer product
available to the consumer prior to sale.

§702.3 Pre-sale availability of written
warranty terms.

The following requirements apply to
consumer products actually costing the
consumer more than $15.00:

(a) Duties of seller. Except as provided
in paragraphs (c) through (d) of this
section, the seller of a consumer prod-
uct with a written warranty shall
make a text of the warranty readily
available for examination by the pro-
spective buyer by:

(1) Displaying it in close proximity to
the warranted product (including
through electronic or other means, if
the warrantor has elected the option
described in paragraph (b)(2) of this
section), or

(2) Furnishing it upon request prior
to sale (including through electronic or
other means, if the warrantor has
elected the option described in para-
graph (b)(2) of this section) and placing
signs reasonably calculated to elicit
the prospective buyer’s attention in
prominent locations in the store or de-
partment advising such prospective
buyers of the availability of warranties
upon request.

(b) Duties of the warrantor. (1) A war-
rantor who gives a written warranty
warranting to a consumer a consumer

§702.3

product actually costing the consumer
more than $15.00 shall:

(i) Provide sellers with warranty ma-
terials necessary for such sellers to
comply with the requirements set forth
in paragraph (a) of this section, by the
use of one or more of the following
means:

(A) Providing a copy of the written
warranty with every warranted con-
sumer product;

(B) Providing a tag, sign, sticker,
label, decal or other attachment to the
product, which contains the full text of
the written warranty;

(C) Printing on or otherwise attach-
ing the text of the written warranty to
the package, carton, or other container
if that package, carton or other con-
tainer is normally used for display pur-
poses. If the warrantor elects this op-
tion a copy of the written warranty
must also accompany the warranted
product; or

(D) Providing a notice, sign, or poster
disclosing the text of a consumer prod-
uct warranty. If the warrantor elects
this option, a copy of the written war-
ranty must also accompany each war-
ranted product.

(ii) Provide catalog, mail order, and
door-to-door sellers with copies of writ-
ten warranties necessary for such sell-
ers to comply with the requirements
set forth in paragraphs (c¢) and (d) of
this section.

(2) As an alternative method of com-
pliance with paragraph (b)(1) of this
section, a warrantor may provide the
warranty terms in an accessible digital
format on the warrantor’s Internet
Web site. If the warrantor elects this
option, the warrantor must:

(i) Provide information to the con-
sumer that will inform the consumer
how to obtain warranty terms by indi-
cating, in a clear and conspicuous man-
ner, in the product manual or on the
product or product packaging:

(A) The Internet Web site of the war-
rantor where such warranty terms can
be reviewed, and

(B) The phone number, the postal
mailing address of the warrantor, or
other reasonable non-Internet based
means for the consumer to request a
copy of the warranty terms;

(ii) Provide a hard copy of the war-
ranty terms promptly and free of
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charge upon request by a consumer or
seller made pursuant to paragraph
(b)(2)(1)(B) of this section;

(iii) Ensure that warranty terms are
posted in a clear and conspicuous man-
ner and remain accessible to the con-
sumer on the Internet Web site of the
warrantor; and

(iv) Provide information with the
consumer product or on the Internet
Web site of the warrantor sufficient to
allow the consumer to readily identify
on such Internet Web sites the war-
ranty terms that apply to the specific
warranted product.

(3) Paragraph (a)(1) of this section
shall not be applicable with respect to
statements of general policy on em-
blems, seals or insignias issued by
third parties promising replacement or
refund if a consumer product is defec-
tive, which statements contain no rep-
resentation or assurance of the quality
or performance characteristics of the
product; provided that

(i) The disclosures required by
§701.3(a)(1) through (9) of this chapter
are published by such third parties in
each issue of a publication with a gen-
eral circulation, and

(ii) Such disclosures are provided free
of charge to any consumer upon writ-
ten request.

(c) Catalog and mail order sales. (1) For
purposes of this paragraph:

(i) Catalog or mail order sales means
any offer for sale, or any solicitation
for an order for a consumer product
with a written warranty, which in-
cludes instructions for ordering the
product which do not require a per-
sonal visit to the seller’s establish-
ment.

(ii) Close conjunction means on the
page containing the description of the
warranted product, or on the page fac-
ing that page.

(2) Any seller who offers for sale to
consumers consumer products with
written warranties by means of a cata-
log or mail order solicitation shall
clearly and conspicuously disclose in
such catalog or solicitation in close
conjunction to the description of the
warranted product, or in an informa-
tion section of the catalog or solicita-
tion clearly referenced, including a
page number, in close conjunction to
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the description of the warranted prod-
uct, either:

(i) The full text of the written war-
ranty; or

(ii) The address of the Internet Web
site of the warrantor where such war-
ranty terms can be reviewed (if such
Internet Web site exists), as well as
that the written warranty can be ob-
tained free upon specific request, and
the address or phone number where
such warranty can be requested. If this
option is elected, such seller shall
promptly provide a copy of any written
warranty requested by the consumer
(and may provide such copy through
electronic or other means, if the war-
rantor has elected the option described
in paragraph (b)(2) of this section).

(d) Door-to-door sales. (1) For purposes
of this paragraph:

(i) Door-to-door sale means a sale of
consumer products in which the seller
or his representative personally solic-
its the sale, including those in response
to or following an invitation by a
buyer, and the buyer’s agreement to
offer to purchase is made at a place
other than the place of business of the
seller.

(ii) Prospective buyer means an indi-
vidual solicited by a door-to-door seller
to buy a consumer product who indi-
cates sufficient interest in that con-
sumer product or maintains sufficient
contact with the seller for the seller
reasonably to conclude that the person
solicited is considering purchasing the
product.

(2) Any seller who offers for sale to
consumers consumer products with
written warranties by means of door-
to-door sales shall, prior to the con-
summation of the sale, disclose the
fact that the sales representative has
copies of the warranties for the war-
ranted products being offered for sale,
which may be inspected by the prospec-
tive buyer at any time during the sales
presentation. Such disclosure shall be
made orally and shall be included in
any written materials shown to pro-
spective buyers. If the warrantor has
elected the option described in para-
graph (b)(2) of this section, the sales
representative may provide a copy of
the warranty through electronic or
other means.

[81 FR 63669, Sept. 15, 2016]
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PART 703—INFORMAL DISPUTE
SETTLEMENT PROCEDURES

Sec.
703.1 Definitions.
703.2 Duties of warrantor.

MINIMUM REQUIREMENTS OF THE MECHANISM

703.3
703.4
703.5
703.6
703.7
703.8

AUTHORITY: 15 U.S.C. 2309 and 2310.

SOURCE: 40 FR 60215, Dec. 31, 1975, unless
otherwise noted.

Mechanism organization.
Qualification of members.

Operation of the Mechanism.
Recordkeeping.

Audits.

Openness of records and proceedings.

§703.1 Definitions.

(a) The Act means the Magnuson-
Moss Warranty—Federal Trade Com-
mission Improvement Act, 15 U.S.C.
2301, et seq.

(b) Consumer product means any tan-
gible personal property which is dis-
tributed in commerce and which is nor-
mally used for personal, family, or
household purposes (including any such
property intended to be attached to or
installed in any real property without
regard to whether it is so attached or
installed).

(c) Written warranty means:

(1) Any written affirmation of fact or
written promise made in connection
with the sale of a consumer product by
a supplier to a buyer which relates to
the nature of the material or work-
manship and affirms or promises that
such material or workmanship is defect
free or will meet a specified level of
performance over a specified period of
time, or

(2) Any undertaking in writing in
connection with the sale by a supplier
of a consumer product to refund, re-
pair, replace, or take other remedial
action with respect to such product in
the event that such product fails to
meet the specifications set forth in the
undertaking, which written affirma-
tion, promise or undertaking becomes
part of the basis of the bargain between
a supplier and a buyer for purposes
other than resale of such product.

(d) Warrantor means any person who
gives or offers to give a written war-
ranty which incorporates an informal
dispute settlement mechanism.

§703.2

(e) Mechanism means an informal dis-
pute settlement procedure which is in-
corporated into the terms of a written
warranty to which any provision of
Title I of the Act applies, as provided
in section 110 of the Act, 15 U.S.C. 2310.

(f) Members means the person or per-
sons within a Mechanism actually de-
ciding disputes.

(g) Consumer means a buyer (other
than for purposes of resale) of any con-
sumer product, any person to whom
such product is transferred during the
duration of a written warranty applica-
ble to the product, and any other per-
son who is entitled by the terms of
such warranty or under applicable
state law to enforce against the war-
rantor the obligations of the warranty.

(h) On the face of the warranty means:

(1) If the warranty is a single sheet
with printing on both sides of the
sheet, or if the warranty is comprised
of more than one sheet, the page on
which the warranty text begins;

(2) If the warranty is included as part
of a longer document, such as a use and
care manual, the page in such docu-
ment on which the warranty text be-
gins.

[40 FR 60215, Dec. 31, 1975, as amended at 80
FR 42722, July 20, 2015]

§703.2 Duties of warrantor.

(a) The warrantor shall not incor-
porate into the terms of a written war-
ranty a Mechanism that fails to com-
ply with the requirements contained in
§§703.3 through 703.8 of this part. This
paragraph (a) shall not prohibit a war-
rantor from incorporating into the
terms of a written warranty the step-
by-step procedure which the consumer
should take in order to obtain perform-
ance of any obligation under the war-
ranty as described in section 102(a)(7)
of the Act, 15 U.S.C. 2302(a)(7), and re-
quired by part 701 of this subchapter.

(b) The warrantor shall disclose
clearly and conspicuously at least the
following information on the face of
the written warranty:

(1) A statement of the availability of
the informal dispute settlement mech-
anism;

(2) The name and address of the
Mechanism, or the name and a tele-
phone number of the Mechanism which
consumers may use without charge;
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(3) A statement of any requirement
that the consumer resort to the Mecha-
nism before exercising rights or seek-
ing remedies created by Title I of the
Act; together with the disclosure that
if a consumer chooses to seek redress
by pursuing rights and remedies not
created by Title I of the Act, resort to
the Mechanism would not be required
by any provision of the Act; and

(4) A statement, if applicable, indi-
cating where further information on
the Mechanism can be found in mate-
rials accompanying the product, as
provided in §703.2(c) of this section.

(c) The warrantor shall include in the
written warranty or in a separate sec-
tion of materials accompanying the
product, the following information:

(1) Either

(i) A form addressed to the Mecha-
nism containing spaces requesting the
information which the Mechanism may
require for prompt resolution of war-
ranty disputes; or

(ii) A telephone number of the Mech-
anism which consumers may use with-
out charge;

(2) The name and address of the
Mechanism;

(3) A brief description of Mechanism
procedures;

(4) The time limits adhered to by the
Mechanism; and

(5) The types of information which
the Mechanism may require for prompt
resolution of warranty disputes.

(d) The warrantor shall take steps
reasonably calculated to make con-
sumers aware of the Mechanism’s ex-
istence at the time consumers experi-
ence warranty disputes. Nothing con-
tained in paragraphs (b), (c), or (d) of
this section shall limit the warrantor’s
option to encourage consumers to seek
redress directly from the warrantor as
long as the warrantor does not ex-
pressly require consumers to seek re-
dress directly from the warrantor. The
warrantor shall proceed fairly and ex-
peditiously to attempt to resolve all
disputes submitted directly to the war-
rantor.

(e) Whenever a dispute is submitted
directly to the warrantor, the war-
rantor shall, within a reasonable time,
decide whether, and to what extent, it
will satisfy the consumer, and inform
the consumer of its decision. In its no-
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tification to the consumer of its deci-
sion, the warrantor shall include the
information required in §703.2 (b) and
(c) of this section.

(f) The warrantor shall:

(1) Respond fully and promptly to
reasonable requests by the Mechanism
for information relating to disputes;

(2) Upon notification of any decision
of the Mechanism that would require
action on the part of the warrantor,
immediately notify the Mechanism
whether, and to what extent, warrantor
will abide by the decision; and

(3) Perform any obligations it has
agreed to.

(g) The warrantor shall act in good
faith in determining whether, and to
what extent, it will abide by a Mecha-
nism decision.

(h) The warrantor shall comply with
any reasonable requirements imposed
by the Mechanism to fairly and expedi-
tiously resolve warranty disputes.

[40 FR 60215, Dec. 31, 1975, as amended at 80
FR 42722, July 20, 2015]

MINIMUM REQUIREMENTS OF THE
MECHANISM

§703.3 Mechanism organization.

(a) The Mechanism shall be funded
and competently staffed at a level suf-
ficient to ensure fair and expeditious
resolution of all disputes, and shall not
charge consumers any fee for use of the
Mechanism.

(b) The warrantor and the sponsor of
the Mechanism (if other than the war-
rantor) shall take all steps necessary
to ensure that the Mechanism, and its
members and staff, are sufficiently in-
sulated from the warrantor and the
sponsor, so that the decisions of the
members and the performance of the
staff are not influenced by either the
warrantor or the sponsor. Necessary
steps shall include, at a minimum,
committing funds in advance, basing
personnel decisions solely on merit,
and not assigning conflicting war-
rantor or sponsor duties to Mechanism
staff persons.

(c) The Mechanism shall impose any
other reasonable requirements nec-
essary to ensure that the members and
staff act fairly and expeditiously in
each dispute.
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§703.4 Qualification of members.

(a) No member deciding a dispute
shall be:

(1) A party to the dispute, or an em-
ployee or agent of a party other than
for purposes of deciding disputes; or

(2) A person who is or may become a
party in any legal action, including but
not limited to class actions, relating to
the product or complaint in dispute, or
an employee or agent of such person
other than for purposes of deciding dis-
putes. For purposes of this paragraph
(a) a person shall not be considered a
“party’” solely because he or she ac-
quires or owns an interest in a party
solely for investment, and the acquisi-
tion or ownership of an interest which
is offered to the general public shall be
prima facie evidence of its acquisition
or ownership solely for investment.

(b) When one or two members are de-
ciding a dispute, all shall be persons
having no direct involvement in the
manufacture, distribution, sale or serv-
ice of any product. When three or more
members are deciding a dispute, at
least two-thirds shall be persons hav-
ing no direct involvement in the manu-
facture, distribution, sale or service of
any product. ‘‘Direct involvement”
shall not include acquiring or owning
an interest solely for investment, and
the acquisition or ownership of an in-
terest which is offered to the general
public shall be prima facie evidence of
its acquisition or ownership solely for
investment. Nothing contained in this
section shall prevent the members
from consulting with any persons
knowledgeable in the technical, com-
mercial or other areas relating to the
product which is the subject of the dis-
pute.

(c) Members shall be persons inter-
ested in the fair and expeditious settle-
ment of consumer disputes.

§703.5 Operation of the Mechanism.

(a) The Mechanism shall establish
written operating procedures which
shall include at least those items speci-
fied in paragraphs (b) through (j) of
this section. Copies of the written pro-
cedures shall be made available to any
person upon request.

(b) Upon notification of a dispute, the
Mechanism shall immediately inform

§703.5

both the warrantor and the consumer
of receipt of the dispute.

(c) The Mechanism shall investigate,
gather and organize all information
necessary for a fair and expeditious de-
cision in each dispute. When any evi-
dence gathered by or submitted to the
Mechanism raises issues relating to the
number of repair attempts, the length
of repair periods, the possibility of un-
reasonable use of the product, or any
other issues relevant in light of Title I
of the Act (or rules thereunder), includ-
ing issues relating to consequential
damages, or any other remedy under
the Act (or rules thereunder), the
Mechanism shall investigate these
issues. When information which will or
may be used in the decision, submitted
by one party, or a consultant under
§703.4(b) of this part, or any other
source tends to contradict facts sub-
mitted by the other party, the Mecha-
nism shall clearly, accurately, and
completely disclose to both parties the
contradictory information (and its
source) and shall provide both parties
an opportunity to explain or rebut the
information and to submit additional
materials. The Mechanism shall not re-
quire any information not reasonably
necessary to decide the dispute.

(d) If the dispute has not been set-
tled, the Mechanism shall, as expedi-
tiously as possible but at least within
40 days of notification of the dispute,
except as provided in paragraph (e) of
this section:

(1) Render a fair decision based on
the information gathered as described
in paragraph (c) of this section, and on
any information submitted at an oral
presentation which conforms to the re-
quirements of paragraph (f) of this sec-
tion (A decision shall include any rem-
edies appropriate under the cir-
cumstances, including repair, replace-
ment, refund, reimbursement for ex-
penses, compensation for damages, and
any other remedies available under the
written warranty or the Act (or rules
thereunder); and a decision shall state
a specified reasonable time for per-
formance);

(2) Disclose to the warrantor its deci-
sion and the reasons therefor;

(3) If the decision would require ac-
tion on the part of the warrantor, de-
termine whether, and to what extent,
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warrantor will abide by its decision;
and

(4) Disclose to the consumer its deci-
sion, the reasons therefor, warrantor’s
intended actions (if the decision would
require action on the part of the war-
rantor), and the information described
in paragraph (g) of this section. For
purposes of paragraph (d) of this sec-
tion a dispute shall be deemed settled
when the Mechanism has ascertained
from the consumer that:

(i) The dispute has been settled to
the consumer’s satisfaction; and

(ii) The settlement contains a speci-
fied reasonable time for performance.

(e) The Mechanism may delay the
performance of its duties under para-
graph (d) of this section beyond the 40
day time limit:

(1) Where the period of delay is due
solely to failure of a consumer to pro-
vide promptly his or her name and ad-
dress, brand name and model number of
the product involved, and a statement
as to the nature of the defect or other
complaint; or

(2) For a 7 day period in those cases
where the consumer has made no at-
tempt to seek redress directly from the
warrantor.

(f) The Mechanism may allow an oral
presentation by a party to a dispute (or
a party’s representative) only if:

(1) Both warrantor and consumer ex-
pressly agree to the presentation;

(2) Prior to agreement the Mecha-
nism fully discloses to the consumer
the following information:

(i) That the presentation by either
party will take place only if both par-
ties so agree, but that if they agree,
and one party fails to appear at the
agreed upon time and place, the presen-
tation by the other party may still be
allowed;

(ii) That the members will decide the
dispute whether or not an oral presen-
tation is made;

(iii) The proposed date, time and
place for the presentation; and

(iv) A brief description of what will
occur at the presentation including, if
applicable, parties’ rights to bring wit-
nesses and/or counsel; and

(3) Each party has the right to be
present during the other party’s oral
presentation. Nothing contained in this
paragraph (b) of this section shall pre-
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clude the Mechanism from allowing an
oral presentation by one party, if the
other party fails to appear at the
agreed upon time and place, as long as
all of the requirements of this para-
graph have been satisfied.

(g) The Mechanism shall inform the
consumer, at the time of disclosure re-
quired in paragraph (d) of this section
that:

(1) If he or she is dissatisfied with its
decision or warrantor’s intended ac-
tions, or eventual performance, legal
remedies, including use of small claims
court, may be pursued;

(2) The Mechanism’s decision is ad-
missible in evidence as provided in sec-
tion 110(a)(3) of the Act, 15 U.S.C.
2310(a)(3); and

(3) The consumer may obtain, at rea-
sonable cost, copies of all Mechanism
records relating to the consumer’s dis-
pute.

(h) If the warrantor has agreed to
perform any obligations, either as part
of a settlement agreed to after notifi-
cation to the Mechanism of the dispute
or as a result of a decision under para-
graph (d) of this section, the Mecha-
nism shall ascertain from the con-
sumer within 10 working days of the
date for performance whether perform-
ance has occurred.

(i) A requirement that a consumer re-
sort to the Mechanism prior to com-
mencement of an action under section
110(d) of the Act, 15 U.S.C. 2310(d), shall
be satisfied 40 days after notification
to the Mechanism of the dispute or
when the Mechanism completes all of
its duties under paragraph (d) of this
section, whichever occurs sooner. Ex-
cept that, if the Mechanism delays per-
formance of its paragraph (d) of this
section duties as allowed by paragraph
(e) of this section, the requirement
that the consumer initially resort to
the Mechanism shall not be satisfied
until the period of delay allowed by
paragraph (e) of this section has ended.

(j) Decisions of the Mechanism shall
not be legally binding on any person.
However, the warrantor shall act in
good faith, as provided in §703.2(g) of
this part. In any civil action arising
out of a warranty obligation and relat-
ing to a matter considered by the
Mechanism, any decision of the Mecha-
nism shall be admissible in evidence, as
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provided in section 110(a)(3) of the Act,
15 U.S.C. 2310(a)(3).

[40 FR 60215, Dec. 31, 1975, as amended at 80
FR 42722, July 20, 2015]

§703.6 Recordkeeping.

(a) The Mechanism shall maintain
records on each dispute referred to it
which shall include:

(1) Name, address and telephone num-
ber of the consumer;

(2) Name, address, telephone number
and contact person of the warrantor;

(3) Brand name and model number of
the product involved;

(4) The date of receipt of the dispute
and the date of disclosure to the con-
sumer of the decision;

(5) All letters or other written docu-
ments submitted by either party;

(6) All other evidence collected by
the Mechanism relating to the dispute,
including summaries of relevant and
material portions of telephone calls
and meetings between the Mechanism
and any other person (including con-
sultants described in §703.4(b) of this
part);

(7 A summary of any relevant and
material information presented by ei-
ther party at an oral presentation;

(8) The decision of the members in-
cluding information as to date, time
and place of meeting, and the identity
of members voting; or information on
any other resolution;

(9) A copy of the disclosure to the
parties of the decision;

(10) A statement of the warrantor’s
intended action(s);

(11) Copies of follow-up letters (or
summaries of relevant and material
portions of follow-up telephone calls)
to the consumer, and responses there-
to; and

(12) Any other documents and com-
munications (or summaries of relevant
and material portions of oral commu-
nications) relating to the dispute.

(b) The Mechanism shall maintain an
index of each warrantor’s disputes
grouped under brand name and sub-
grouped under product model.

(c) The Mechanism shall maintain an
index for each warrantor as will show:

(1) All disputes in which the war-
rantor has promised some performance
(either by settlement or in response to

§703.7

a Mechanism decision) and has failed
to comply; and

(2) All disputes in which the war-
rantor has refused to abide by a Mecha-
nism decision.

(d) The Mechanism shall maintain an
index as will show all disputes delayed
beyond 40 days.

(e) The Mechanism shall compile
semi-annually and maintain statistics
which show the number and percent of
disputes in each of the following cat-
egories:

(1) Resolved by staff of the Mecha-
nism and warrantor has complied;

(2) Resolved by staff of the Mecha-
nism, time for compliance has oc-
curred, and warrantor has not com-
plied;

(3) Resolved by staff of the Mecha-
nism and time for compliance has not
yet occurred;

(4) Decided by members and war-
rantor has complied;

(5) Decided by members,
compliance has occurred,
rantor has not complied;

(6) Decided by members and time for
compliance has not yet occurred;

(7) Decided by members adverse to
the consumer;

(8) No jurisdiction;

(9) Decision delayed beyond 40 days
under §703.5(e)(1) of this part;

(10) Decision delayed beyond 40 days
under §703.5(e)(2) of this part;

(11) Decision delayed beyond 40 days
for any other reason; and

(12) Pending decision.

(f) The Mechanism shall retain all
records specified in paragraphs (a)
through (e) of this section for at least
4 years after final disposition of the
dispute.

time for
and war-

§703.7 Audits.

(a) The Mechanism shall have an
audit conducted at least annually, to
determine whether the Mechanism and
its implementation are in compliance
with this part. All records of the Mech-
anism required to be kept under §703.6
of this part shall be available for audit.

(b) Each audit provided for in para-
graph (a) of this section shall include
at a minimum the following:
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(1) Evaluation of warrantors’ efforts
to make consumers aware of the Mech-
anism’s existence as required in
§703.2(d) of this part;

(2) Review of the indexes maintained
pursuant to §703.6 (b), (c), and (d) of
this part; and

(3) Analysis of a random sample of
disputes handled by the Mechanism to
determine the following:

(i) Adequacy of the Mechanism’s
complaint and other forms, investiga-
tion, mediation and follow-up efforts,
and other aspects of complaint han-
dling; and

(ii) Accuracy of the Mechanism’s sta-
tistical compilations under §703.6(e) of
this part. (For purposes of this sub-
paragraph ‘‘analysis’ shall include oral
or written contact with the consumers
involved in each of the disputes in the
random sample.)

(c) A report of each audit under this
section shall be submitted to the Fed-
eral Trade Commission, and shall be
made available to any person at rea-
sonable cost. The Mechanism may di-
rect its auditor to delete names of par-
ties to disputes, and identity of prod-
ucts involved, from the audit report.

(d) Auditors shall be selected by the
Mechanism. No auditor may be in-
volved with the Mechanism as a war-
rantor, sponsor or member, or em-
ployee or agent thereof, other than for
purposes of the audit.

16 CFR Ch. | (1-1-22 Edition)

§703.8 Openness of records and pro-
ceedings.

(a) The statistical summaries speci-
fied in §703.6(e) of this part shall be
available to any person for inspection
and copying.

(b) Except as provided under para-
graphs (a) and (e) of this section, and
paragraph (c) of §703.7 of this part, all
records of the Mechanism may be kept
confidential, or made available only on
such terms and conditions, or in such
form, as the Mechanism shall permit.

(c) The policy of the Mechanism with
respect to records made available at
the Mechanism’s option shall be set
out in the procedures under §703.5(a) of
this part; the policy shall be applied
uniformly to all requests for access to
or copies of such records.

(d) Meetings of the members to hear
and decide disputes shall be open to ob-
servers on reasonable and nondiscrim-
inatory terms. The identity of the par-
ties and products involved in disputes
need not be disclosed at meetings.

(e) Upon request the Mechanism shall
provide to either party to a dispute:

(1) Access to all records relating to
the dispute; and

(2) Copies of any records relating to
the dispute, at reasonable cost.

(f) The Mechanism shall make avail-
able to any person upon request, infor-
mation relating to the qualifications of
Mechanism staff and members.
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