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§709.12

in which a perfected security interest
in favor of the Bank exists or as to
which the Bank’s security interest is
entitled to priority under section 306(d)
of the Competitive Equality Banking
Act of 1987, 12 U.S.C. 1430(e), or other-
wise so that the aggregate of the out-
standing principal on the advances se-
cured by the collateral, the accrued but
unpaid interest on the outstanding
principal and the prepayment fee appli-
cable to the advances can be paid in
full from the amounts realized from
the collateral. For purposes of this
paragraph, the adequacy of the collat-
eral will be determined as of the date
the prepayment fees are due and pay-
able under the terms of the written
contract.

[66 FR 40575, Aug. 3, 2001. Redesignated at 82
FR 50294, Oct. 30, 2017]

§709.12 Treatment of swap agree-
ments in liquidation or con-
servatorship.

The Board has determined that a
swap agreement, as defined in the Fed-
eral Deposit Insurance Act at 12 U.S.C.
1821(e)(8)(D)(vi), is a qualified financial
contract for purposes of the special
treatment for qualified financial con-
tracts provided in 12 U.S.C. 1787(c). Any
master agreement for any swap agree-
ment, together with all supplements to
such master agreement, will be treated
as one swap agreement.

[68 FR 32356, May 30, 2003. Redesignated at 82
FR 50294, Oct. 30, 2017]
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EDITORIAL NOTE: Nomenclature changes to
part 710 appear at 84 FR 1607, Feb. 5, 2019.

§710.0 Scope.

This part describes the requirements
that must be followed to accomplish
the voluntary liquidation of a Federal
credit union. Federally insured state-
chartered credit unions are only sub-
ject to the notification requirement
provided in §710.9; voluntary liquida-
tion is to be accomplished in accord-
ance with state law or procedures es-
tablished by the state regulatory au-
thority.

§710.1 Definitions.

For the purpose of this part, the fol-
lowing definitions apply:

(a) Voluntary liquidation means the
dissolution of a solvent Federal credit
union with the assets being sold or col-
lected, liabilities paid, and shares dis-
tributed under the direction of the
board of directors or its duly appointed
liquidating agent.

(b) Liquidation date means the date
the members vote to approve liquida-
tion.

(c) Liquidating agent means the per-
son or persons, including any legally
recognized entity, appointed by the
board of directors to liquidate the Fed-
eral credit union.

§710.2 Responsibility for conducting
voluntary liquidation.

(a) The board of directors shall be re-
sponsible for conserving the assets, for
expediting the liquidation, and for eq-
uitable distribution of the assets to the
members.

(b) After voting to present the ques-
tion of liquidation to the members, the
board of directors may appoint a liqui-
dating agent and delegate all or part of
the board’s responsibility to such agent
and authorize reasonable compensation
for the services provided.

(c) The board of directors shall deter-
mine that the liquidating agent and all
persons who handle or have access to
funds of the Federal credit union are
adequately covered by surety bond and
that either such coverage remains in
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effect, or the discovery period is ex-
tended, for at least four months after
final distribution of assets.

(d) Within three days after the deci-
sion of the board of directors to submit
the question of liquidation to the mem-
bers, the Regional Director will be no-
tified in writing, setting forth in detail
the reasons for the proposed action. A
balance sheet and income statement as
of the previous month-end will be in-
cluded with the notification. During
the liquidation process, financial state-
ments will be submitted to the Re-
gional Director as requested.

(e) Promptly after the decision to
present the question of liquidation to
the members, the board of directors or
liquidating agency shall develop a
written plan for the liquidation of the
assets and payment of shares (liquida-
tion plan). The plan should provide for
the liquidation of assets and payment
of creditors and shareholders within
one year of the liquidation date. If the
liquidation period is projected to ex-
ceed one year, an explanation must be
provided in the liquidation plan. A
copy of the liquidation plan will be
mailed to the Regional Director within
30 days of the date the board of direc-
tors votes to present the question of
liquidation to the members.

§710.3 Approval of the liquidation pro-
posal by members.

(a) When the board of directors de-
cides to present the question of liquida-
tion to the members, it shall act
promptly to obtain the members’ ap-
proval. The members shall be given ad-
vance notice of the membership meet-
ing at which the liquidation proposal is
to be submitted. The notice shall:

(1) Inform members that they have
the right to vote on the liquidation
proposal in person at the membership
meeting called for that purpose or by
written ballot to be received no later
than the time and date indicated on
the notice.

(2) Include or be accompanied by a
ballot for the liquidation proposal.

(b) The liquidation proposal must be
approved by the affirmative vote of a
majority of the Federal credit union
members who vote on the proposal.

(c) If the members do not approve the
liquidation, the board of directors, or if

§710.4

delegated the authority, the liqui-
dating agent, must decide within seven
days whether the Federal credit union
should resume operations or, if good
cause exists, to resubmit the question
of liquidation to the members.

(d) If the members approve the liq-
uidation, neither the members nor the
board of directors may rescind the de-
cision to liquidate unless the Regional
Director concurs in the recision.

(e) The Regional Director will be no-
tified in writing of the results of the
membership vote on the voluntary liq-
uidation proposal within three days of
the date of the vote.

[68 FR 356365, July 1, 1993, as amended at 72
FR 30246, May 31, 2007]

§710.4 Transaction of business during
liquidation.

(a) Immediately upon decision by the
board of directors to present the ques-
tion of liquidation to the members,
payments on shares, withdrawal of
shares (except for transfer of shares to
loans and interest), transfer of shares
to another share account, granting of
loans, and making of investments
other than short-term investments
shall be suspended pending action by
the members on the proposal to lig-
uidate. Collection of loans and interest,
payment of necessary expenses, clear-
ing of share drafts and credit card
charges will continue.

(b) Upon approval of the members,
payments on shares, withdrawal of
shares (except for transfer of shares to
loans and interest), transfer of shares
to another share account, granting of

loans, and making of investments
other than short-term investments
shall be discontinued permanently.

Collection of loans and interest and
payment of necessary expenses will
continue during the period of liquida-
tion. Members will be notified to dis-
continue the use of share drafts and
credit cards, and items will not be
cleared 15 days from the liquidation
date.

(c) Approval of the Regional Director
must be obtained prior to consum-
mating any sale of assets which would
not provide sufficient funds to pay
shareholders at par.

887



§710.5

§710.5 Notice of liquidation to credi-
tors.

(a) When approval for liquidation is
obtained from the members, the board
of directors or the liquidating agent
shall cause notice to be given to credi-
tors to present their claims.

(1) Federal credit unions with assets
equal to or greater than $50 million as
of the month end prior to the liquida-
tion date shall publish the notice once
a week in each of three successive
weeks, in a newspaper of general cir-
culation in each county in which the
Federal credit union maintains an of-
fice or branch for the transaction of
business on the liquidation date, or
through any alternative publication
through an electronic medium that is
reasonably calculated to reach the gen-
eral public in the relevant area or
areas. The first notice shall be pub-
lished within seven days of the liquida-
tion date.

(2) Federal credit unions with assets
equal to or greater than $1 million but
less than $50 million as of the month
end prior to the liquidation date shall
publish the notice described in para-
graph (a)(1) of this section at least
once. The notice shall be published
within seven days of the liquidation
date.

(3) Federal credit unions with assets
less than $1 million as of the month
end prior to the liquidation date shall
not be required to publish the notice.

(b) Within 10 days of the liquidation
date, a copy of the notice of liquidation
shall be mailed to all creditors re-
flected on the records of the Federal
credit union.

(c) Creditors shall be provided 30 days
from the liquidation date to submit
their claims.

[68 FR 35365, July 1, 1993, as amended at 79
FR 36198, June 26, 2014]

§710.6 Distribution of assets.

(a) With the approval of the Regional
Director, a partial pro rata distribu-
tion of the Federal credit union’s as-
sets may be made to its members from
cash funds available on authorization
by the board of directors or liquidating
agent. Payment of a partial distribu-
tion may exclude member accounts of
less than $25.00 and must not exceed

12 CFR Ch. VII (1-1-22 Edition)

the insured amount applicable to any
account or accounts, as determined
under part 745 of this chapter.

(b) After all assets of the Federal
credit union have been converted to
cash or found to be worthless and all
loans and debts owing to it have been
collected or found to be uncollectible
and all obligations of the Federal cred-
it union have been paid, with the ex-
ception of shares due its members, the
books shall be closed and the pro rata
distribution to the members shall be
computed. The computation shall be
based on the total amount in each
share account as of the liquidation
date or the date on which all share
drafts have cleared, whichever is later.

(c) Payments must be made to mem-
bers promptly after the pro rata dis-
tribution has been computed. The Fed-
eral credit union may mail a check to
a member at his or her last known ad-
dress, deliver the check personally to
the member, or make the payment by
wire or any other electronic means ap-
proved by a member.

(d) Unclaimed share accounts, unpaid
claims, and unpaid claims of members
or creditors who failed to cash their
final distribution checks shall be
trusteed or escheated in accordance
with the laws of the state in which the
member or creditor resides.

(e) The Regional Director will be no-
tified in writing within three days
when the final distribution of assets to
the members is started.

[68 FR 35365, July 1, 1993, as amended at 79
FR 36198, June 26, 2014]

§710.7

(a) The board of directors or liqui-
dating agent shall appoint a custodian
for the Federal credit union’s records
which are to be retained after the final
distribution of assets.

(b) All records of the liquidated Fed-
eral credit union necessary to establish
that creditors were paid and that as-
sets were equitably distributed to the
members shall be retained by the cus-
todian for a period of five years fol-
lowing the date of charter cancellation.

Retention of records.
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§710.8 Certificate of dissolution and
liquidation.

Within 120 days after the final dis-
tribution of assets to members is start-
ed, a duly executed Certificate of Dis-
solution and Liquidation shall be filed
with the Regional Director.

§710.9 Federally insured
tered credit unions.

A federal insured state credit union
will notify the Regional Director in
writing within three days after the
board of directors’ decision to liquidate
is made. A balance sheet and income
statement as of the previous month-
end and a copy of any liquidation plan
will be included with the notification
to the Regional Director.

PART 71 1—MANAGEMENT
OFFICIAL INTERLOCKS

state-char-

Sec.
711.1
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AUTHORITY: 12 U.S.C. 1757 and 3201-3208.
SOURCE: 61 FR 50702, Sept. 27, 1996, unless
otherwise noted.
§711.1 Authority, purpose, and scope.

(a) Authority. This part is issued
under the provisions of the Depository

Institution Management Interlocks
Act (Interlocks Act) (12 U.S.C. 3201 et
seq).

(b) Purpose. The purpose of the Inter-
locks Act and this part is to foster
competition by generally prohibiting a
management official from serving two
nonaffiliated depository organizations
in situations where the management
interlock likely would have an anti-
competitive effect.

(c) Scope. This part applies to man-
agement officials of federally insured
credit unions. Section 711.4(c) exempts
a management official of a credit union
from the prohibitions of the Interlocks
Act when the individual serves as a
management official of another credit
union. Therefore, the Interlocks Act

§711.2

prohibitions contained in this part
only apply to a management official of
a credit union when that individual
also serves as a management official of
another type of depository organiza-
tion (usually a bank or thrift).

§711.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply:

(a) Affiliate. (1) The term affiliate has
the meaning given in section 202 of the
Interlocks Act (12 U.S.C. 3201). For pur-
poses of that section 202, shares held by
an individual include shares held by
members of his or her immediate fam-
ily. “Immediate family’ means spouse,
mother, father, child, grandchild, sis-
ter, brother, or any of their spouses,
whether or not any of their shares are
held in trust.

(2) For purposes of section 202(3)(B) of
the Interlocks Act 12 U.S.C.
3201(3)(B)), an affiliate relationship in-
volving a depository institution based
on common ownership does not exist if
the appropriate federal supervisory
agency determines, after giving the af-
fected persons the opportunity to re-
spond, that the asserted affiliation was
established in order to avoid the prohi-
bitions of the Interlocks Act and does
not represent a true commonality of
interest between the depository organi-
zations. In making this determination,
the appropriate Federal supervisory
agency considers, among other things,
whether a person, including members
of his or her immediate family, whose
shares are necessary to constitute the
group owns a nominal percentage of
the shares of one of the organizations
and the percentage is substantially dis-
proportionate to that person’s owner-
ship of shares in the other organiza-
tion.

(b) Area median income means:

(1) The median family income for the
metropolitan statistical area (MSA), if
a depository organization is located in
an MSA; or

(2) The statewide nonmetropolitan
median family income, if a depository
organization is located outside an
MSA.

(c) Community means a city, town, or
village, and contiguous or adjacent cit-
ies, towns, or villages.
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