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agreement the violation of which is ac-
tionable through enforcement pro-
ceedings, or entering into any other 
formal or informal agreement with an 
Enterprise. Neither the 1992 Act nor 
this part in any way limit OFHEO’s 
discretion over the selection of the 
type of these actions, and the selection 
of one type of action under this part or 
under these other statutory authori-
ties, or a combination thereof, does not 
foreclose OFHEO from pursuing any 
other action. 

§ 1777.3 Definitions. 
For purposes of this part, the fol-

lowing definitions will apply: 
1992 Act means the Federal Housing 

Enterprises Financial Safety and 
Soundness Act, 12 U.S.C. 4501 et seq. 

Affiliate means an entity that con-
trols an Enterprise, is controlled by an 
Enterprise, or is under common control 
with an Enterprise. 

Capital distribution means: 
(1) Any dividend or other distribution 

in cash or in kind made with respect to 
any shares of, or other ownership inter-
est in, an Enterprise, except a dividend 
consisting only of shares of the Enter-
prise; and 

(2) Any payment made by an Enter-
prise to repurchase, redeem, retire, or 
otherwise acquire any of its shares or 
other ownership interests, including 
any extension of credit made to finance 
an acquisition by the Enterprise of 
such shares or other ownership inter-
ests, except to the extent the Enter-
prise makes a payment to repurchase 
its shares for the purpose of fulfilling 
an obligation of the Enterprise under 
an employee stock ownership plan that 
is qualified under section 401 of the In-
ternal Revenue Code of 1986 (26 U.S.C. 
401 et seq.) or any substantially equiva-
lent plan as determined by the Director 
of OFHEO in writing in advance. 

Core capital has the same meaning as 
provided in 12 CFR 1750.2. 

Critical capital level means the 
amount of core capital that is equal to 
the sum of one half of the amount de-
termined under 12 CFR 1750.4(a)(1) and 
five-ninths of the amounts determined 
under 12 CFR 1750.4(a)(2) through 
1750.4(a)(7). 

Enterprise means the Federal Na-
tional Mortgage Association and any 

affiliate thereof, and the Federal Home 
Loan Mortgage Corporation and any af-
filiate thereof. 

Minimum capital level means the min-
imum amount of core capital specified 
for an Enterprise pursuant to section 
1362 of the 1992 Act (12 U.S.C. 4612), as 
determined under 12 CFR 1750.4. 

OFHEO means the Office of Federal 
Housing Enterprise Oversight. 

Risk-based capital level means the 
amount of total capital specified for an 
Enterprise pursuant to section 1361 of 
the 1992 Act (12 U.S.C. 4611), as deter-
mined under OFHEO’s regulations im-
plementing section 1361. 

Total capital has the same meaning as 
provided at 12 CFR 1750.11(n). 

Subpart A—Prompt Supervisory 
Response 

§ 1777.10 Developments prompting su-
pervisory response. 

In the event of any of the following 
developments, OFHEO shall undertake 
one of the supervisory responses enu-
merated in § 1777.11, or a combination 
thereof: 

(a) OFHEO’s national House Price 
Index (HPI) for the most recent quarter 
is more than two percent less than the 
national HPI four quarters previously, 
or for any Census Division or Divisions 
in which are located properties secur-
ing more than 25 percent of single-fam-
ily mortgages owned or securing secu-
rities guaranteed by an enterprise, the 
HPI for the most recent quarter for 
such Division or Divisions is more than 
five percent less than the HPI for that 
Division or Divisions four quarters pre-
viously; 

(b) An Enterprise’s publicly reported 
net income for the most recent cal-
endar quarter is less than one-half of 
its average quarterly net income for 
any four-quarter period during the 
prior eight quarters; 

(c) An Enterprise’s publicly reported 
net interest margin (NIM) for the most 
recent quarter is less than one-half of 
its average NIM for any four-quarter 
period during the prior eight quarters; 

(d) For single-family mortgage loans 
owned or securities by an Enterprise 
that are delinquent ninety days or 
more or in foreclosure, the proportion 
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of such loans in the most recent quar-
ter has increased more than one per-
centage point compared to the lowest 
proportion of such loans in any of the 
prior four quarters; or 

(e) Any other development, including 
conduct of an activity by an Enter-
prise, that OFHEO determines in its 
discretion presents a risk to the safety 
and soundness of the Enterprise or a 
possible violation of applicable law, 
regulation, or order. 

§ 1777.11 Supervisory response. 
(a) Level I supervisory response—(1) Su-

pervisory letter. Not later than five busi-
ness days after OFHEO determines that 
a development enumerated in § 1777.10 
has transpired, OFHEO shall deliver a 
supervisory letter alerting the chief ex-
ecutive officer or the board of directors 
of the Enterprise to OFHEO’s deter-
mination. 

(2) Contents of supervisory letter. The 
supervisory letter shall notify the En-
terprise that, pursuant to this subpart, 
OFHEO is commencing review of a po-
tentially adverse development. As is 
appropriate under the particular cir-
cumstances and the nature of the po-
tentially adverse development, the let-
ter may direct the Enterprise to under-
take one or more of the following ac-
tions, as of such time as OFHEO di-
rects: 

(i) Provide OFHEO with any relevant 
information known to the Enterprise 
about the potentially adverse develop-
ment, in such format as OFHEO di-
rects; 

(ii) Respond to specific questions and 
concerns that OFHEO poses about the 
potentially adverse development; and 

(iii) Take appropriate action. 
(3) Review; further action. Based on 

the Enterprise’s response to the super-
visory letter and consideration of other 
relevant factors, OFHEO shall prompt-
ly determine whether the Level I su-
pervisory response is adequate to re-
solve any supervisory issues implicated 
by the potentially adverse develop-
ment, or whether additional super-
visory response under this section is 
warranted. 

(4) Sequence of supervisory responses. 
The Level II through Level IV super-
visory responses in paragraphs (b) 
through (d) of this section may be car-

ried out in any sequence, including si-
multaneous performance of two or 
more such responses. OFHEO may also 
carry out one or more such responses 
simultaneously with a Level I super-
visory response pursuant to this para-
graph (a). 

(b) Level II supervisory response—(1) 
Special review. In addition to any other 
supervisory response described in this 
section, OFHEO may conduct a special 
review of an Enterprise in order to as-
sess the impact of the potentially ad-
verse development on the Enterprise. 

(2) Review; further action. Based on 
the results of the special review and 
consideration of other factors deemed 
by OFHEO to be relevant, OFHEO shall 
promptly determine whether addi-
tional supervisory response under this 
section is warranted. 

(c) Level III supervisory response—(1) 
Action plan. In addition to any other 
supervisory response described in this 
section, OFHEO may direct the Enter-
prise to prepare and submit an action 
plan to OFHEO, in such format and at 
such time as OFHEO directs. 

(2) Contents of action plan. Such ac-
tion plan shall include, subject to addi-
tional direction by OFHEO, the fol-
lowing: 

(i) In the case of any potentially ad-
verse development arising from condi-
tions or practices internal to the En-
terprise, any relevant information 
known to the Enterprise about the cir-
cumstances that led to the potentially 
adverse development; 

(ii) An assessment of likely con-
sequences that the potentially adverse 
development may have for the Enter-
prise; and 

(iii) The proposed course of action 
the Enterprise will undertake in re-
sponse to the potentially adverse de-
velopment, including an explanation as 
to why such approach is preferred to 
any other alternative actions by the 
Enterprise and how such approach will 
address the concerns of OFHEO. 

(3) Review; further action. If OFHEO in 
its discretion determines that the in-
formation, assessment, or proposed 
course of action contained in the ac-
tion plan is incomplete or inadequate, 
OFHEO shall promptly direct the En-
terprise to correct such deficiencies to 
the extent OFHEO determines such 
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