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Subpart A—General Provisions

§2634.101 Authority.

The regulation in this part is issued
pursuant to the authority of the Ethics
in Government Act of 1978, as amended;
26 U.S.C. 1043; the Federal Civil Pen-
alties Inflation Adjustment Act of 1990,
as amended by the Debt Collection Im-
provement Act of 1996 and the Federal
Civil Penalties Inflation Adjustment
Act Improvements Act of 2015; the Stop
Trading on Congressional Knowledge
Act (STOCK Act), as amended; and Ex-
ecutive Order 12674 of April 12, 1989, as
modified by Executive Order 12731 of
October 17, 1990.

§2634.102

(a) The regulation in this part sup-
plements and implements title I of the
Act, sections 8(a)-(b) and 11 of the
STOCK Act, and section 201(d) of Exec-
utive Order 12674 (as modified by Exec-
utive Order 12731) with respect to exec-
utive branch employees, by setting
forth more specifically the uniform
procedures and requirements for finan-
cial disclosure and for the certification
and use of qualified blind and diversi-
fied trusts. Additionally, this part im-
plements section 502 of the Reform Act
by establishing procedures for execu-
tive branch personnel to obtain Certifi-
cates of Divestiture, which permit de-
ferred recognition of capital gain in
certain instances.

(b) The rules in this part govern both
public and confidential (nonpublic) fi-
nancial disclosure systems. Subpart I
of this part contains the rules applica-
ble to the confidential disclosure sys-
tem.

Purpose and overview.

§2634.104

§2634.103 Executive
mental regulations.

agency supple-

(a) The regulation in this part is in-
tended to provide uniformity for execu-
tive branch financial disclosure sys-
tems. However, an agency may, subject
to the prior written approval of the Of-
fice of Government Ethics (OGE), issue
supplemental regulations imple-
menting this part, if necessary to ad-
dress special or unique agency cir-
cumstances. Such regulations:

(1) Must be consistent with the Act,
the STOCK Act, Executive Orders 12674
and 12731, and this part; and

(2) Must not impose additional re-
porting requirements on either public
or confidential filers, unless specifi-
cally authorized by the Office of Gov-
ernment Ethics as supplemental con-
fidential reporting.

NOTE TO PARAGRAPH (a): Supplemental reg-
ulations will not be used to satisfy the sepa-
rate requirement of 5 U.S.C. app. (Ethics in
Government Act of 1978, section 402(d)(1))
that each agency have established written
procedures on how to collect, review, evalu-
ate, and, where appropriate, make publicly
available, financial disclosure statements
filed with it.

(b) Requests for approval of supple-
mental regulations under paragraph (a)
of this section must be submitted in
writing to the Office of Government
Ethics, and must set forth the agency’s
need for any proposed supplemental re-
porting requirements. See §2634.901(b)
and (c).

(c) Agencies should review all of
their existing financial disclosure regu-
lations to determine which of those
regulations must be modified or re-
voked in order to conform with the re-
quirements of this part. Any amend-
atory agency regulations will be proc-
essed in accordance with paragraphs (a)
and (b) of this section.

§2634.104 Policies.

(a) Title I of the Act requires that
high-level Federal officials disclose
publicly their personal financial inter-
ests, to ensure confidence in the integ-
rity of the Federal Government by
demonstrating that they are able to
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§2634.105

carry out their duties without compro-
mising the public trust. Title I also au-
thorizes the Office of Government Eth-
ics to establish a confidential (non-
public) financial disclosure system for
less senior executive branch personnel
in certain designated positions, to fa-
cilitate internal agency conflict-of-in-
terest review.

(b) Public and confidential financial
disclosure serves to prevent conflicts of
interest and to identify potential con-
flicts, by providing for a systematic re-
view of the financial interests of both
current and prospective officers and
employees. These reports assist agen-
cies in administering their ethics pro-
grams and providing counseling to em-
ployees.

(c) Financial disclosure reports are
not net worth statements. Financial
disclosure systems seek only the infor-
mation that the President, Congress,
or OGE as the supervising ethics office
for the executive branch has deemed
relevant to the administration and ap-
plication of the criminal conflict of in-
terest laws, other statutes on ethical
conduct or financial interests, and Ex-
ecutive orders or regulations on stand-
ards of ethical conduct.

(d) Nothing in the Act, the STOCK
Act, or this part requiring reporting of
information or the filing of any report
will be deemed to authorize receipt of
income, honoraria, gifts, or reimburse-
ments; holding of assets, liabilities, or
positions; or involvement in trans-
actions that are prohibited by law, Ex-
ecutive order, or regulation.

(e) The provisions of title I of the
Act, the STOCK Act, and this part re-
quiring the reporting of information
supersede any general requirement
under any other provision of law or
regulation on the reporting of informa-
tion required for purposes of pre-
venting conflicts of interest or appar-
ent conflicts of interest. However, the
provisions of title I and this part do
not supersede the requirements of 5
U.S.C. 7342 (the Foreign Gifts and
Decorations Act).

(f) This part is intended to be gender-
neutral; therefore, use of the terms he,
his, and him include she, hers, and her,
and vice versa.

5 CFR Ch. XVI (1-1-21 Edition)

§2634.105

For purposes of this part:

(a) Act means the Ethics in Govern-
ment Act of 1978 (Pub. L. 95-521), as
amended, as modified by the Ethics Re-
form Act of 1989 (Pub. L. 101-194), as
amended.

(b) Agency means any executive agen-
cy as defined in 5 U.S.C. 105 (any execu-
tive department, Government corpora-
tion, or independent establishment in
the executive branch), any military de-
partment as defined in 5 U.S.C. 102, and
the Postal Service and the Postal Reg-
ulatory Commission. It does not in-
clude the Government Accountability
Office.

(c) Confidential filer. For the defini-
tion of ‘‘confidential filer,” see
§2634.904.

(d) Dependent child means, when used
with respect to any reporting indi-
vidual, any individual who is a son,
daughter, stepson, or stepdaughter and
who:

(1) Is unmarried, under age 21, and
living in the household of the reporting
individual; or

(2) Is a dependent of the reporting in-
dividual within the meaning of section
152 of the Internal Revenue Code of
1986, see 26 U.S.C. 152.

(e) Designated agency ethics official
means the primary officer or employee
who is designated by the head of an
agency to administer the provisions of
title I of the Act and this part within
an agency, and in the designated agen-
cy ethics official’s absence the alter-
nate who is designated by the head of
the agency. The term also includes a
delegate of such an official, unless oth-
erwise indicated. See part 2638 of this
chapter on the appointment and addi-
tional responsibilities of a designated
agency ethics official and alternate.

(f) Executive branch means any agen-
cy as defined in paragraph (b) of this
section and any other entity or admin-
istrative unit in the executive branch.

(g) Filer is used interchangeably with
“reporting individual,” and may refer
to a ‘“‘confidential filer’’ as defined in
paragraph (c) of this section, a ‘‘public
filer” as defined in paragraph (m) of
this section, or a nominee or candidate
as described in §2634.201.

(h) Gift means a payment, advance,
forbearance, rendering, free attendance

Definitions.
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at an event, deposit of money, or any-
thing of value, unless consideration of
equal or greater value is received by
the donor, but does not include:

(1) Bequests and other forms of inher-
itance;

(2) Suitable mementos of a function
honoring the reporting individual;

(3) Food, lodging, transportation, and
entertainment provided by a foreign
government within a foreign country
or by the United States Government,
the District of Columbia, or a State or
local government or political subdivi-
sion thereof;

(4) Food and beverages, unless they
are consumed in connection with a gift
of overnight lodging;

(56) Communications to the offices of
a reporting individual, including sub-
scriptions to newspapers and periodi-
cals;

(6) Consumable products provided by
home-state businesses to the offices of
the President or Vice President, if
those products are intended for con-
sumption by persons other than the
President or Vice President; or

(7) Exclusions and exceptions as de-
scribed at §2634.304(c) and (d).

(i) Honorarium means a payment of
money or anything of value for an ap-
pearance, speech, or article.

(j) Imcome means all income from
whatever source derived. It includes
but is not limited to the following
items: BEarned income such as com-
pensation for services, fees, commis-
sions, salaries, wages, and similar
items; gross income derived from busi-
ness (and net income if the individual
elects to include it); gains derived from
dealings in property including capital
gains; interest; rents; royalties; divi-
dends; annuities; income from the in-
vestment portion of life insurance and
endowment contracts; pensions; in-
come from discharge of indebtedness;
distributive share of partnership in-
come; and income from an interest in
an estate or trust. The term includes
all income items, regardless of whether
they are taxable for Federal income
tax purposes, such as interest on mu-
nicipal bonds. Generally, income
means ‘‘gross income’ as determined
in conformity with the Internal Rev-
enue Service principles at 26 CFR 1.61-
1 through 1.61-15 and 1.61-21.

§2634.105

(k) Personal hospitality of any indi-
vidual means hospitality extended for a
nonbusiness purpose by an individual,
not a corporation or organization, at
the personal residence of or on prop-
erty or facilities owned by that indi-
vidual or the individual’s family.

(1) Personal residence means any prop-
erty used exclusively as a private
dwelling by the reporting individual or
his spouse, which is not rented out dur-
ing any portion of the reporting period.
The term is not limited to one’s domi-
cile; there may be more than one per-
sonal residence, including a vacation
home.

(m) Public filer. For the definition of
“public filer,”” see §2634.202.

(n) Reimbursement means any pay-
ment or other thing of value received
by the reporting individual (other than
gifts, as defined in paragraph (h) of this
section) to cover travel-related ex-
penses of such individual, other than
those which are:

(1) Provided by the United States
Government, the District of Columbia,
or a State or local government or polit-
ical subdivision thereof;

(2) Required to be reported by the re-
porting individual under 5 U.S.C. 7342
(the Foreign Gifts and Decorations
Act); or

(3) Required to be reported under sec-
tion 304 of the Federal Election Cam-
paign Act of 1971 (52 U.S.C. 30104) (re-
lating to reports of campaign contribu-
tions).

NOTE TO PARAGRAPH (n): Payments which
are not made to the individual are not reim-
bursements for purposes of this part. Thus,
payments made to the filer’'s employing
agency to cover official travel-related ex-
penses do not fit this definition of reimburse-
ment. For example, payments being accepted
by the agency pursuant to statutory author-
ity such as 31 U.S.C. 1353, as implemented by
41 CFR part 304-1, are not considered reim-
bursements under this part, because they are
not payments received by the reporting indi-
vidual. On the other hand, travel payments
made to the employee by an outside entity
for private travel are considered reimburse-
ments for purposes of this part. Likewise,
travel payments received from certain non-
profit entities under authority of 5 U.S.C.
4111 are considered reimbursements, even
though for official travel, since that statute
specifies that such payments must be made
to the individual directly (with prior ap-
proval from the individual’s agency).
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§2634.201

(0) Relative means an individual who
is related to the reporting individual,
as father, mother, son, daughter,
brother, sister, uncle, aunt, great
uncle, great aunt, first cousin, nephew,
niece, husband, wife, grandfather,
grandmother, grandson, grand-
daughter, father-in-law, mother-in-law,
son-in-law, daughter-in-law, brother-
in-law, sister-in-law, stepfather, step-
mother, stepson, stepdaughter, step-
brother, stepsister, half-brother, half-
sister, or who is the grandfather or
grandmother of the spouse of the re-
porting individual, and will be deemed
to include the fiancé or fiancée of the
reporting individual.

(p) Reporting individual is used inter-
changeably with ‘‘filer,”” and may refer
to a ‘‘confidential filer’’ as defined in
§2634.904, a ‘‘public filer’’ as defined in
§2634.202, or a nominee or candidate as
described in §2634.201(c) and (d).

(a) Reviewing official means the des-
ignated agency ethics official or the
delegate, the Secretary concerned, the
head of the agency, or the Director of
the Office of Government Ethics.

(r) Secretary concerned has the mean-
ing set forth in 10 U.S.C. 101(a)(9) (re-
lating to the Secretaries of the Army,
Navy, Air Force, and for certain Coast
Guard matters, the Secretary of Home-
land Security); and, in addition, means:

(1) The Secretary of Commerce, in
matters concerning the National Oce-
anic and Atmospheric Administration;

(2) The Secretary of Health and
Human Services, with respect to mat-
ters concerning the Public Health
Service; and

(3) The Secretary of State with re-
spect to matters concerning the For-
eign Service.

(s) Special Government employee has
the meaning given to that term by the
first sentence of 18 U.S.C. 202(a): An of-
ficer or employee of an agency who is
retained, designated, appointed, or em-
ployed to perform temporary duties,
with or without compensation, for not
to exceed 130 days during any period of
3656 consecutive days, either on a full-
time or intermittent basis.

(t) STOCK Act means the Stop Trad-
ing on Congressional Knowledge Act
(Pub. L. 112-105), as amended.

(u) Value means a good faith estimate
of the fair market value if the exact
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value is neither known nor easily ob-
tainable by the reporting individual
without undue hardship or expense. In
the case of any interest in property,
see the alternative valuation options in
§2634.301(e). For gifts and reimburse-
ments, see §2634.304(e).

Subpart B—Persons Required To
File Public Financial Disclosure
Reports

§2634.201 General requirements, filing
dates, and extensions.

(a) Incumbents. A public filer as de-
fined in §2634.202 who, during any cal-
endar year, performs the duties of the
position or office, as described in that
section, for a period in excess of 60 days
must file a public financial disclosure
report containing the information pre-
scribed in subpart C of this part, on or
before May 15 of the succeeding year.

Example 1: An SES official commences per-
forming the duties of his position on Novem-
ber 15. He will not be required to file an in-
cumbent report for that calendar year.

Example 2: An employee, who is classified
at GS-15, is formally detailed to fill an SES
position or is temporarily promoted to fill an
SES position in an acting capacity, from Oc-
tober 15 through December 31. Having per-
formed the duties of a covered position for
more than 60 days during the calendar year,
he will be required to file an incumbent re-
port. In addition, he must file a new entrant
report the first time he serves more than 60
days in a calendar year in the position, in ac-
cordance with §2634.201(b) and §2634.204(c)(1).

Example 3: An SES employee terminates
her employment with an agency on March 7,
2015. The employee will file a termination re-
port by April 6, 2015, in accordance with
§2634.201(e), but will not file an incumbent
report on May 15.

(b) New entrants. (1) Within 30 days of
assuming a public filer position or of-
fice described in §2634.202, an individual
must file a public financial disclosure
report containing the information pre-
scribed in subpart C of this part.

(2) However, no report will be re-
quired if the individual:

(i) Has, within 30 days prior to as-
suming such position, left another po-
sition or office for which a public fi-
nancial disclosure report under the Act
was required to be filed; or
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(ii) Has already filed such a report as
a nominee or candidate for the posi-
tion.

Example: Y, an employee of the Treasury
Department who has previously filed reports
in accordance with the rules of this section,
terminates employment with that Depart-
ment on January 10, 2015, and begins employ-
ment with the Commerce Department on
January 11, 2015, in a Senior Executive Serv-
ice position. Y is not a new entrant because
he has assumed a position described in
§2634.202 within thirty days of leaving an-
other position so described. Accordingly, he
need not file a new report with the Com-
merce Department.

NOTE TO EXAMPLE: While Y did not have to
file a new entrant report with the Commerce
Department, that Department should re-
quest a copy of the last report which he filed
with the Treasury Department, so that Com-
merce could determine whether or not there
would be any conflicts or potential conflicts
in connection with Y’s new employment. Ad-
ditionally, Y will have to file an incumbent
report covering the 2014 calendar year, in ac-
cordance with paragraph (a) of this section,
due not later than May 15, 2015, with Com-
merce, which should provide a copy to Treas-
ury so that both may review it.

(c) Nominees. (1) At any time after a
public announcement by the President
or President-elect of the intention to
nominate an individual to an executive
branch position, appointment to which
requires the advice and consent of the
Senate, such individual may, and in
any event within five days after the
transmittal of the nomination to the
Senate must, file a public financial dis-
closure report containing the informa-
tion prescribed in subpart C of this
part.

(2) This requirement will not apply to
any individual who is nominated to a
position as:

(i) An officer of the uniformed serv-
ices; or

(ii) A Foreign Service Officer.

NOTE TO PARAGRAPH (c)(2): Although the
statute, 5 U.S.C. app. (Ethics in Government
Act of 1978, section 101(b)(1)), exempts uni-
formed service officers only if they are nomi-
nated for appointment to a grade or rank for
which the pay grade is 0-6 or below, the Sen-
ate confirmation committees have adopted a
practice of exempting all uniformed service
officers, unless otherwise specified by the
committee assigned.

(3) Section 2634.605(c) provides expe-
dited procedures in the case of individ-

§2634.201

uals described in paragraph (c)(1) of
this section. Those individuals referred
to in paragraph (c)(2) of this section as
being exempt from filing nominee re-
ports must file new entrant reports, if
required by paragraph (b) of this sec-
tion.

(d) Candidates. A candidate (as de-
fined in section 301 of the Federal Elec-
tion Campaign Act of 1971, 52 U.S.C.
30101) for nomination or election to the
office of President or Vice President
(other than an incumbent) must file a
public financial disclosure report con-
taining the information prescribed in
subpart C of this part, in accordance
with the following:

(1) Within 30 days of becoming a can-
didate or on or before May 15 of the
calendar year in which the individual
becomes a candidate, whichever is
later, but in no event later than 30 days
before the election; and

(2) On or before May 15 of each suc-
cessive year an individual continues to
be a candidate. However, in any cal-
endar year in which an individual con-
tinues to be a candidate but all elec-
tions relating to such candidacy were
held in prior calendar years, the indi-
vidual need not file a report unless the
individual becomes a candidate for a
vacancy during that year.

Example: P became a candidate for Presi-
dent in January 2015. P will be required to
file a public financial disclosure report on or
before May 15, 2015. If P had become a can-
didate on June 1, 2015, P would have been re-
quired to file a disclosure report within 30
days of that date.

(e) Termination of employment. (1) On
or before the thirtieth day after termi-
nation of employment from a public
filer position or office described in
§2634.202 but no more than 15 days prior
to termination, an individual must file
a public financial disclosure report
containing the information prescribed
in subpart C of this part. If the indi-
vidual files prior to the termination
date and there are any changes be-
tween the filing date and the termi-
nation date, the individual must up-
date the report.

(2) However, if within 30 days of such
termination the individual assumes
employment in another position or of-
fice for which a public report under the
Act is required to be filed, no report
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will be required by the provisions of
this paragraph. See the related Example
in paragraph (b) of this section.

(f) Tranmsactions occurring throughout
the calendar year. (1) A public filer as
defined in §2634.202 who, during any
calendar year, performs, or is reason-
ably expected to perform, the duties of
his position or office, as described in
that section, for a period in excess of 60
days must file a transaction report
within 30 days of receiving notification
of a covered transaction, but not later
than 45 days after such transaction.
The report must contain the informa-
tion prescribed in subpart C of this
part.

(2) A covered transaction is any pur-
chase, sale, or exchange required to be
reported according to the provisions of
§2634.309.

Example: A filer receives a statement on
October 10 notifying her of all of the covered
transactions executed by her broker on her
behalf in September. Although each trans-
action may have a different due date, if the
filer reports all the covered transactions
from September on a report filed on or be-
fore October 15, the filer will ensure that all
transactions have been timely reported.

(g) Extensions generally. The review-
ing official may, for good cause shown,
grant to any public filer or class there-
of an extension of time for filing which
must not exceed 45 days. The reviewing
official may, for good cause shown,
grant an additional extension of time
which must not exceed 45 days. The
employee must set forth in writing spe-
cific reasons why such additional ex-
tension of time is necessary. The re-
viewing official must approve or deny
such requests in writing. Such records
must be maintained as part of the offi-
cial report file. For extensions on con-
fidential financial disclosure reports,
see §2634.903(d).

(h) Exceptions for individuals in combat
zones. In the case of an individual who
is serving in the Armed Forces, or serv-
ing in support of the Armed Forces, in
an area while that area is designated
by the President by Executive order as
a combat zone for purposes of section
112 of the Internal Revenue Code of
1986:

(1) The date for the filing of any re-
port will be extended so that the date
is 180 days after the later of:
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(i) The last day of the individual’s
service in such area during such des-
ignated period; or

(ii) The last day of the individual’s
hospitalization as a result of injury re-
ceived or disease contracted while serv-
ing in such area; and

(2) The exception described in this
paragraph will apply automatically to
any individual who qualifies for the ex-
ception, unless the Secretary of De-
fense establishes written guidelines for
determining eligibility or for request-
ing an extension under this paragraph.

§2634.202 Public filer defined.

The term public filer includes:

(a) The President;

(b) The Vice President;

(c) Bach officer or employee in the
executive branch, including a special
Government employee as defined in 18
U.S.C. 202(a), whose position is classi-
fied above GS-15 of the General Sched-
ule prescribed by 5 U.S.C. 5332, or the
rate of basic pay for which is fixed,
other than under the General Schedule,
at a rate equal to or greater than 120%
of the minimum rate of basic pay for
GS-15 of the General Schedule; each
member of a uniformed service whose
pay grade is at or in excess of O-7
under 37 U.S.C. 201; and each officer or
employee in any other position deter-
mined by the Director of the Office of
Government Ethics to be of equal clas-
sification;

(d) Bach employee who is an adminis-
trative law judge appointed pursuant
to 5 U.S.C. 3105;

(e) Any employee not otherwise de-
scribed in paragraph (c) of this section
who is in a position in the executive
branch which is excepted from the
competitive service by reason of being
of a confidential or policy-making
character, unless excluded by virtue of
a determination under §2634.203;

(f) The Postmaster General, the Dep-
uty Postmaster General, each Gov-
ernor of the Board of Governors of the
United States Postal Service and each
officer or employee of the United
States Postal Service or Postal Regu-
latory Commission whose basic rate of
pay is equal to or greater than 120% of
the minimum rate of basic pay for GS-—
15 of the General Schedule;
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(g) The Director of the Office of Gov-
ernment Ethics and each agency’s des-
ignated agency ethics official;

(h) Any civilian employee not other-
wise described in paragraph (c) of this
section who is employed in the Execu-
tive Office of the President (other than
a special Government employee, as de-
fined in 18 U.S.C. 202(a)) and holds a
commission of appointment from the
President; and

(i) Anyone whose employment in a
position or office described in para-
graphs (a) through (h) of this section
has terminated, but who has not yet
satisfied the filing requirements of
§2634.201(e).

§2634.203 Persons excluded by rule.

(a) In general. Any individual or
group of individuals described in
§2634.202(e) (relating to positions of a
confidential or policy-making char-
acter) may be excluded by rule from
the public reporting requirements of
this subpart when the Director of the
Office of Government Ethics deter-
mines, in his sole discretion, that such
exclusion would not affect adversely
the integrity of the Government or the
public’s confidence in the integrity of
the Government.

(b) Exclusion determination for employ-
ees at or below the GS-13 grade level. (1)
The determination required by para-
graph (a) of this section has been made
for any individual who, as a factual
matter, serves in a position that meets
the criteria set forth in this paragraph.
The exclusion applies to a position
upon a written determination by the
designated agency ethics official that
the position meets the following cri-
teria:

(i) The position is paid at the GS-13
grade level or below or, in the case of
a position not wunder the General
Schedule, both the level of pay and the
nature of responsibilities of the posi-
tion are commensurate with the GS-13
grade level or below; and

(ii) The incumbent in the position
does not have a substantial policy-
making role with respect to agency
programs.

(2) The designated agency ethics offi-
cial must consider whether the posi-
tion meets the standards for filing a
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confidential financial disclosure report
enumerated in §2634.904(a)(4).

(c) Exclusion determination for employ-
ees at or below the GS-15 grade level, but
above the GS-13 grade level. The exclu-
sion determination required by para-
graph (a) of this section may also be
made on a case-by-case basis by the Of-
fice of Government Ethics. To receive
an exclusion determination, an agency
must follow the procedures set forth in
paragraph (d) of this section and must
demonstrate that the employee:

(1) Has a position that has been es-
tablished at the GS-14 or GS-15 grade
level or, in the case of a position not
under the General Schedule, both the
level of pay and the nature of respon-
sibilities of the position are commen-
surate with the GS-14 or GS-15 grade
level; and

(2) Has no policy-making role with
respect to agency programs. In the
event that the Office of Government
Ethics permits the requested exclusion,
the designated agency ethics official
must consider whether the position
meets the standards for filing a con-
fidential financial disclosure report
enumerated in §2634.904(a)(4).

(d) Procedure. (1) The exclusion of any
individual from reporting requirements
pursuant to paragraph (c) of this sec-
tion will be effective as of the time the
employing agency files with the Office
of Government Ethics the name of the
employee, the name of any incumbent
in the position, and a position descrip-
tion. Exclusions should be requested
prior to due dates for the reports which
such employees would otherwise have
to file. If the position description
changes in a substantive way, the em-
ploying agency must provide the Office
of Government Ethics with a revised
position description.

(2) If the Office of Government Ethics
finds that one or more positions has
been improperly excluded, it will ad-
vise the agency and set a date for the
filing of any report that is due.

Example: An agency requests an exclusion
for a special assistant, who is a Schedule C
appointee whose position description is clas-
sified at the GS-14 level. The position de-
scription indicates that the employee’s du-
ties involve the analysis of policy options
and the presentation of findings and rec-
ommendations to superiors. On the basis of
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this position description, the requested ex-
ception is denied.

§2634.204 Employment of sixty days or
less.

(a) In general. Any public filer or
nominee who, as determined by the of-
ficial specified in this paragraph, is not
reasonably expected to perform the du-
ties of an office or position described in
§2634.201(c) or §2634.202 for more than 60
days in any calendar year will not be
subject to the reporting requirements
of §2634.201(b), (c), or (e). This deter-
mination will be made by:

(1) The designated agency ethics offi-
cial or Secretary concerned, in a case
to which the provisions of §2634.201(b)
or (e) (relating to new entrant and ter-
mination reports) would otherwise
apply; or

(2) The Director of the Office of Gov-
ernment Ethics, in a case to which the
provisions of §2634.201(c) (relating to
nominee reports) would otherwise
apply.

(b) Alternative reporting. Any new en-
trant who is exempted from filing a
public financial report under paragraph
(a) of this section and who is a special
Government employee is subject to
confidential reporting under
§2634.903(b). See §2634.904(a)(2).

(c) Ezxception. If the public filer or
nominee actually performs the duties
of an office or position referred to in
paragraph (a) of this section for more
than 60 days in a calendar year, the
public report otherwise required by:

(1) Section 2634.201(b) or (c) (relating
to new entrant and nominee reports)
must be filed within 15 calendar days
after the sixtieth day of duty; and

(2) Section 2634.201(e) (relating to ter-
mination reports) must be filed as pro-
vided in that paragraph.

§2634.205 Special waiver of public re-
porting requirements.

(a) General rule. In unusual cir-
cumstances, the Director of the Office
of Government Ethics may grant a re-
quest for a waiver of the public report-
ing requirements under this subpart for
an individual who is reasonably ex-
pected to perform, or has performed,
the duties of an office or position for
fewer than 130 days in a calendar year,

5 CFR Ch. XVI (1-1-21 Edition)

but only if the Director determines
that:

(1) The individual is a special Gov-
ernment employee, as defined in 18
U.S.C. 202(a), who performs temporary
duties either on a full-time or inter-
mittent basis;

(2) The individual is able to provide
services specially needed by the Gov-
ernment;

(3) It is unlikely that the individual’s
outside employment or financial inter-
ests will create a conflict of interest;
and

(4) Public financial disclosure by the
individual is not necessary under the
circumstances.

(b) Procedure. (1) Requests for waivers
must be submitted to the Office of Gov-
ernment Ethics, via the requester’s
agency, within 10 days after an em-
ployee learns that the employee will
hold a position which requires report-
ing and that the employee will serve in
that position for more than 60 days in
any calendar year, or upon serving in
such a position for more than 60 days,
whichever is earlier.

(2) The request must consist of:

(i) A cover letter which identifies the
individual and the position, states the
approximate number of days in a cal-
endar year which the employee expects
to serve in that position, and requests
a waiver of public reporting require-
ments under this section;

(ii) An enclosure which states the
reasons for the individual’s belief that
the conditions of paragraphs (a)(1)
through (4) of this section are met in
the particular case; and

(iii) The report otherwise required by
this subpart, as a factual basis for the
determination required by this section.
The report must bear the Ilegend:
“CONFIDENTIAL: WAIVER REQUEST
PENDING PURSUANT TO 5 CFR
2634.205.”’

(3) The agency in which the indi-
vidual serves must advise the Office of
Government Ethics as to the justifica-
tion for a waiver.

(4) In the event a waiver is granted,
the report will not be subject to the
public disclosure requirements of
§2634.603; however, the waiver request
cover letter will be subject to those re-
quirements. In the event that a waiver
is not granted, the confidential legend
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will be removed from the report, and
the report will be subject to public dis-
closure; however, the waiver request
cover letter will not then be subject to
public disclosure.

Subpart C—Contents of Public
Reports

§2634.301 Interests in property.

(a) In general. Except reports required
under §2634.201(f), each financial disclo-
sure report filed pursuant to this sub-
part must include a brief description of
any interest in property held by the
filer at the end of the reporting period
in a trade or business, or for invest-
ment or the production of income, hav-
ing a fair market value in excess of
$1,000. The report must designate the
category of value of the property in ac-
cordance with paragraph (d) of this sec-
tion. Each item of real and personal
property must be disclosed separately.
Note that for Individual Retirement
Accounts (IRAs), defined contribution
plans, brokerage accounts, trusts, mu-
tual or pooled investment funds and
other entities with portfolio holdings,
each underlying asset must be sepa-
rately disclosed, unless the entity
qualifies for special treatment under
§2634.312.

(b) Types of property reportable. Sub-
ject to the exceptions in paragraph (c)
of this section, examples of the types of
property required to be reported in-
clude, but are not limited to:

(1) Real estate;

(2) Stocks, bonds, securities, and fu-
tures contracts;

(3) Mutual funds, exchange-traded
funds, and other pooled investment
funds;

(4) Pensions and annuities;

(5) Vested beneficial interests in
trusts;

(6) Ownership interests in businesses
or partnerships;

(7) Deposits in banks or other finan-
cial institutions; and

(8) Accounts receivable.

(c) Exceptions. The following property
interests are exempt from the report-
ing requirements under paragraphs (a)
and (b) of this section:

(1) Any personal liability owed to the
filer, spouse, or dependent child by a
spouse, or by a parent, brother, sister,
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or child of the filer, spouse, or depend-
ent child;

(2) Personal savings accounts (de-
fined as any form of deposit in a bank,
savings and loan association, credit
union, or similar financial institution)
in a single financial institution or
holdings in a single money market mu-
tual fund, aggregating $5,000 or less in
that institution or fund;

(3) A personal residence of the filer or
spouse, as defined in §2634.105(1); and

(4) Financial interests in any retire-
ment system of the United States (in-
cluding the Thrift Savings Plan) or
under the Social Security Act.

(d) Valuation categories. The valuation
categories specified for property items
are as follows:

(1) None (or less than $1,001);

(2) $1,001 but not more than $15,000;

(3) Greater than $15,000 but not more
than $50,000;

(4) Greater than $50,000 but not more
than $100,000;

(5) Greater than $100,000 but not more
than $250,000;

(6) Greater than $250,000 but not more
than $500,000;

(7) Greater than $500,000 but not more
than $1,000,000; and

(8) Greater than $1,000,000;

(9) Provided that, with respect to
items held by the filer alone or held
jointly by the filer with the filer’s
spouse and/or dependent children, the
following additional categories over
$1,000,000 will apply:

(i) Greater than $1,000,000 but not
more than $5,000,000;

(i) Greater than $5,000,000 but not
more than $25,000,000;

(iii) Greater than $25,000,000 but not
more than $50,000,000; and

(iv) Greater than $50,000,000.

(e) Valuation of interests in property. A
good faith estimate of the fair market
value of interests in property may be
made in any case in which the exact
value cannot be obtained without
undue hardship or expense to the filer.
If a filer is unable to make a good faith
estimate of the value of an asset, the
filer may indicate on the report that
the ‘‘value is not readily ascertain-
able.” Value may also be determined
by:
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(1) The purchase price (in which case,
the filer should indicate date of pur-
chase);

(2) Recent appraisal;

(3) The assessed value for tax pur-
poses (adjusted to reflect the market
value of the property used for the as-
sessment if the assessed value is com-
puted at less than 100 percent of that
market value);

(4) The year-end book value of non-
publicly traded stock, the year-end ex-
change value of corporate stock, or the
face value of corporate bonds or com-
parable securities;

(5) The net worth of a business part-
nership;

(6) The equity value of an individ-
ually owned business; or

(7) Any other recognized indication of
value (such as the last sale on a stock
exchange).

Example 1: An official has a $4,000 savings
account in Bank A. The filer’s spouse has a
$2,500 certificate of deposit issued by Bank B
and his dependent daughter has a $200 sav-
ings account in Bank C. The official does not
have to disclose the deposits, as the total
value of the deposits in any one bank does
not exceed $5,000.

Example 2: Public filer R has a collection of
post-impressionist paintings which have
been carefully selected over the years. From
time to time, as new paintings have been ac-
quired to add to the collection, R has made
sales of both less desirable works from his
collection and paintings of various schools
which he acquired through inheritance.
Under these circumstances, R must report
the value of all the paintings he retains as
interests in property pursuant to this sec-
tion, as well as income from the sales of
paintings pursuant to §2634.302(b). Recurrent
sales from a collection indicate that the col-
lection is being held for investment or the
production of income.

Example 3: A reporting individual has in-
vestments which her broker holds as an IRA
and invests in stocks, bonds, and mutual
funds. Each such asset having a value in ex-
cess of $1,000 at the close of the reporting pe-
riod must be separately listed, and the value
must be shown.

§2634.302 Income.

(a) Noninvestment income. Except re-
ports required under §2634.201(f), each
financial disclosure report filed pursu-
ant to this subpart must disclose the
source, type, and the actual amount or
value, of earned or other noninvest-
ment income in excess of $200 from any
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one source which is received by the
filer during the reporting period, in-
cluding:

(1) Salaries, fees, commissions, wages
and any other compensation for per-
sonal services (other than from United
States Government employment);

(2) Retirement benefits (other than
from United States Government em-
ployment, including the Thrift Savings
Plan, or from Social Security);

(3) Any honoraria, and the date serv-
ices were provided, including payments
made or to be made to charitable orga-
nizations on behalf of the filer in lieu
of honoraria; and

(4) Any other noninvestment income,
such as prizes, awards, or discharge of
indebtedness.

NOTE TO PARAGRAPH (a)(3): In calculating
the amount of an honorarium, subtract any
actual and necessary travel expenses in-
curred by the recipient and one relative. If
such expenses are paid or reimbursed by the
honorarium source, they shall not be count-
ed as part of the honorarium payment.

Example 1: An official is a participant in
the defined benefit retirement plan of Coast-
al Airlines. Since his retirement from Coast-
al Airlines, the filer receives a $5,000 pension
payment each month. The pension income
must be disclosed as employment-related in-
come.

Example 2: An official serves on the board
of directors at a bank, for which he receives
a $5,000 fee each calendar quarter. He also re-
ceives an annual fee of $15,000 for service as
trustee of a private trust. In both instances,
such fees received or earned during the re-
porting period must be disclosed, and the ac-
tual amount must be shown.

(b) Investment income. Except as indi-
cated in §2634.309, each financial disclo-
sure report filed pursuant to this sub-
part must disclose:

(1) The source and type of investment
income, characterized as dividends,
rent, interest, capital gains, or income
from qualified or excepted trusts or ex-
cepted investment funds (see §2634.312),
which is received by the filer during
the reporting period, and which exceeds
$200 in amount or value from any one
source. Examples include, but are not
limited to, income derived from real
estate, collectible items, stocks, bonds,
notes, copyrights, pensions, mutual
funds, the investment portion of life in-
surance contracts, loans, and personal
savings accounts (as defined in
§2634.301(c)(2)). Note that for entities
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with portfolio holdings, such as broker-
age accounts or trusts, each underlying
source of income must be separately
disclosed, unless the entity qualifies
for special treatment under §2634.312.
The amount or value of income from
each reported source must also be dis-
closed and categorized in accordance
with the following table:

(i) None (or less than $201);

(ii) $201 but not more than $1,000;

(iii) Greater than $1,000 but not more
than $2,500;

(iv) Greater than $2,500 but not more
than $5,000;

(v) Greater than $5,000 but not more
than $15,000;

(vi) Greater than $15,000 but not more
than $50,000;

(vii) Greater than $50,000 but not
more than $100,000;

(viii) Greater than $100,000 but not
more than $1,000,000; and

(ix) Greater than $1,000,000;

(x) Provided that, with respect to in-
vestment income of the filer alone or
joint investment income of the filer
with the filer’s spouse and/or dependent
children, the following additional cat-
egories over $1,000,000 will apply:

(A) Greater than $1,000,000 but not
more than $5,000,000; and

(B) Greater than $5,000,000.

(2) The source, type, and the actual
amount or value of gross income from
a business, distributive share of a part-
nership, joint business venture income,
payments from an estate or an annuity
or endowment contract, or any other
items of income not otherwise covered
by paragraphs (a) or (b)(1) of this sec-
tion which are received by the filer
during the reporting period and which
exceed $200 from any one source.

Example 1: An official rents out a portion of
his residence. He receives rental income of
$6,000 from one individual for four months
and $12,000 from another individual for the
remaining eight months of the year covered
by his incumbent financial disclosure report.
He must identify the property, specify the
type of income (rent), and indicate the cat-
egory of the total amount of rent received.
(He must also disclose the asset information
required by §2634.301.)

Example 2: An official has an ownership in-
terest in a fast-food restaurant, from which
she receives $25,000 in annual income. She
must specify on her financial disclosure re-
port the type of income, such as partnership
distributive share or gross business income,
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and indicate the actual amount of such in-
come. (Additionally, she must describe the
business and categorize its asset value, pur-
suant to §2634.301.)

Example 3: A reporting individual owned
stock in XYZ, a publicly-traded corporation.
During the reporting period, she received $85
in dividends and, when she sold her shares,
$175 in capital gains. The individual must
disclose XYZ Corporation because the stock
generated more than $200 in income. She also
must specify the type of income (dividends
and capital gains), and indicate the category
of the total amount of income received. (She
must also disclose the asset information re-
quired by §2634.301.)

§2634.303 Purchases,
changes.

(a) In general. Except for reports re-
quired under §2634.201(f) and as indi-
cated in §2634.310(b), each financial dis-
closure report filed pursuant to this
subpart must include a brief descrip-
tion, the date, and value (using the cat-
egories of value in §2634.301(d)(2)
through (9)) of any purchase, sale, or
exchange by the filer during the report-
ing period, in which the amount in-
volved in the transaction exceeds
$1,000. The acquisition of an asset
through inheritance is not considered a
transaction for purposes of this sec-
tion. Reportable transactions include:

(1) Of real property, other than a per-
sonal residence of the filer or spouse,
as defined in §2634.105(1); and

(2) Of stocks, bonds, commodity fu-
tures, mutual fund shares, and other
forms of securities.

(b) Exceptions. The following trans-
actions need not be reported under
paragraph (a) of this section:

(1) Transactions solely by and be-
tween the reporting individual, the re-
porting individual’s spouse, or the re-
porting individual’s dependent chil-
dren;

(2) Transactions involving Treasury
bills, notes, and bonds; money market
mutual funds or accounts; and bank ac-
counts (as defined in §2634.301(c)(2)),
provided they occur at rates, terms,
and conditions available generally to
members of the public;

(3) Transactions involving holdings of
trusts and investment funds described
in §2634.312(b) and (c);

(4) Transactions which occurred at a
time when the reporting individual was
not a public financial disclosure filer

sales, and ex-
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or was not a Federal Government offi-
cer or employee; and

(5) Transactions fully disclosed in
any public financial disclosure report
filed during the calendar year pursuant
to §2634.309.

Example 1: An employee sells her personal
residence in Virginia for $650,000 and pur-
chases a personal residence in the District of
Columbia for $800,000. She did not rent out
any portion of the Virginia property and
does not intend to rent out the property in
DC. She need not report the sale of the Vir-
ginia residence or the purchase of the DC
residence.

Example 2: An official sells his beach home
in Maryland for $350,000. Because he has
rented it out for one month every summer, it
does not qualify as a personal residence. He
must disclose the sale under this section and
any capital gain over $200 realized on the
sale under §2634.302.

Example 3: An official sells a ranch to his
dependent daughter. The official need not re-
port the sale because it is a transaction be-
tween the reporting individual and a depend-
ent child; however, any capital gain, except
for that portion attributable to a personal
residence, is required to be reported under
§2634.302.

Example 4: An official sells an apartment
building and realizes a loss of $100,000. He
must report the sale of the building if the
sale price of the property exceeds $1,000; how-
ever, he need not report anything under
§2634.302, as the sale did not result in a cap-
ital gain.

Example 5: An official buys shares in an
S&P 500 mutual fund worth $12,000 in the
401(k) account that he has with a previous
employer. He must disclose the purchase
under this section. To make the purchase, he
sold $12,000 worth of shares in a money mar-
ket fund also held in the 401(k). He does not
need to disclose the sale of the money mar-
ket fund shares.

Example 6: An official sells her interest in
a private business for $75,000. She must dis-
close the sale under this section, and she
must disclose any capital gain over $200 real-
ized on the sale under §2634.302.

§2634.304 Gifts and reimbursements.

(a) G@ifts. Except reports required
under §2634.201(f) and as indicated in
§2634.310(b), each financial disclosure
report filed pursuant to this subpart
must contain the identity of the
source, a brief description, and the
value of all gifts aggregating more
than $415 in value which are received
by the filer during the reporting period
from any one source. For in-kind trav-
el-related gifts, include a travel
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itinerary, dates, and nature of expenses
provided.

NOTE TO PARAGRAPH (a): Under sections
102(a)(2)(A) and (B) of the Ethics in Govern-
ment Act, the reporting thresholds for gifts,
reimbursements, and travel expenses are tied
to the dollar amount for the ‘‘minimal
value’ threshold for foreign gifts established
by the Foreign Gifts and Decoration Act, 5
U.S.C. 7342(a)(5). The General Services Ad-
ministration (GSA), in consultation with the
Secretary of State, redefines the value every
3 years. In 2020, the amount was set at $415.
In subsection (d), the Office of Government
Ethics sets the aggregation exception
amount and redefines the value every 3
years. In 2020, the amount was set at $166.
The Office of Government Ethics will update
this part in 2023 and every three years there-
after to reflect the new amounts.

(b) Reimbursements. Except as indi-
cated in §§2634.309 and 2634.310(b), each
financial disclosure report filed pursu-
ant to this subpart must contain the
identity of the source, a brief descrip-
tion (including a travel itinerary,
dates, and the nature of expenses pro-
vided), and the value of any travel-re-
lated reimbursements aggregating
more than $415 in value, which are re-
ceived by the filer during the reporting
period from any one source. The filer is
not required to report travel reim-
bursements received from the filer’s
non-Federal employer.

(c) Exclusions. Reports need not con-
tain any information about gifts and
reimbursements to which the provi-
sions of this section would otherwise
apply which are received from relatives
(see §2634.105(0)) or during a period in
which the filer was not an officer or
employee of the Federal Government.
Additionally, any food, lodging, or en-
tertainment received as ‘‘personal hos-
pitality of any individual,” as defined
in §2634.105(k), need not be reported.
See also exclusions specified in the
definitions of gift and reimbursement,
at §2634.105(h) and (n).

(d) Aggregation exception. Any gift or
reimbursement with a fair market
value of $166 or less need not be aggre-
gated for purposes of the reporting
rules of this section. However, the ac-
ceptance of gifts, whether or not re-
portable, is subject to the restrictions
imposed by Executive Order 12674, as
modified by Executive Order 12731, and
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the implementing regulations on
standards of ethical conduct.

Example 1: An official accepts a print, a pen
and pencil set, and a letter opener from a
community service organization he has
worked with solely in his private capacity.
He determines, in accordance with paragraph
(e) of this section, that these gifts are valued
as follows:

Gift 1—Print: $240
Gift 2—Pen and pencil set: $185
Gift 3—Letter opener: $20

The official must disclose Gifts 1 and 2,
since together they aggregate more than $415
in value from the same source. Gift 3 need
not be aggregated, because its value does not
exceed $166.

Example 2: An official receives the fol-
lowing gifts from a single source:

1. Dinner for two at a local restaurant—
$200.

2. Round-trip taxi fare to meet donor at
the restaurant—3$25.

3. Dinner at donor’s city residence—(value
uncertain).

4. Round-trip airline transportation and
hotel accommodations to visit Epcot Center
in Florida—3$600.

5. Weekend at donor’s country home, in-
cluding duck hunting and tennis match—
(value uncertain).

Based on the minimal value threshold es-
tablished in 2020, the official need only dis-
close Gift 4. Gift 1 falls within the exclusion
in §2634.105(h)(4) for food and beverages not
consumed in connection with a gift of over-
night lodging. Gifts 3 and 5 need not be dis-
closed because they fall within the exception
for personal hospitality of an individual. Gift
2 need not be aggregated and reported, be-
cause its value does not exceed $166.

Example 3: A non-Federal organization asks
an official to speak at an out-of-town meet-
ing on a matter that is unrelated to her offi-
cial duties and her agency. She accepts the
invitation and travels on her own time to
the event. The round-trip airfare costs $500.
Based on the minimal value threshold estab-
lished in 2020, the official must disclose the
value of the plane ticket whether the organi-
zation pays for the ticket directly or reim-
burses her for her purchase of the ticket.

(e) Valuation of gifts and reimburse-
ments. The value to be assigned to a
gift or reimbursement is its fair mar-
ket value in the United States. For
most reimbursements, this will be the
amount actually received. For gifts,
the value should be determined in one
of the following manners:

(1) Except as provided in paragraph
(e)(4) of this section, if the gift is read-
ily available in the market, the value
is its retail price. The filer need not
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contact the donor, but may contact a
retail establishment selling similar
items to determine the present cost in
the market.

(2) If the item is not readily available
in the market, such as a piece of art, a
handmade item, or an antique, the filer
may make a good faith estimate of the
value of the item.

(3) The term ‘‘readily available in the
market’” means that an item generally
is available for retail purchase.

(4) The market value of a ticket enti-
tling the holder to attend an event
which includes food, refreshments, en-
tertainment, or other benefits is the
face value of the ticket, which may ex-
ceed the actual cost of the food and
other benefits.

Example: Items such as a pen and pencil
set, letter opener, leather case, or engraved
pen are generally available in the market
and can be determined by researching the re-
tail price for each item online.

(f) Waiver rule in the case of certain
gifts. In unusual cases, the value of a
gift as defined in §2634.105(h) need not
be aggregated for reporting threshold
purposes under this section, and there-
fore the gift need not be reported on a
public financial disclosure report, if
the Director of the Office of Govern-
ment Ethics grants a publicly available
waiver to a public filer.

(1) Standard. If the Director receives
a written request for a waiver, the Di-
rector will issue a waiver upon deter-
mining that:

(i) Both the basis of the relationship
between the grantor and the grantee
and the motivation behind the gift are
personal; and

(ii) No countervailing public purpose
requires public disclosure of the na-
ture, source, and value of the gift.

Example The Secretary of Education and
her spouse receive the following two wedding
gifts: (A) A crystal decanter valued at $450
from the Secretary’s former college room-
mate and lifelong friend, who is a real estate
broker in Wyoming; and (B) A gift of a print
valued at $500 from a business partner of the
spouse, who owns a catering company. Under
these circumstances, the Director of OGE
may grant a request for a waiver of the re-
quirement to report on a public financial dis-
closure report each of these gifts.

(2) Public disclosure of waiver request.
If approved in whole or in part, the
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cover letter requesting the waiver and
the waiver will be subject to the public
disclosure requirements in §2634.603.
Enclosures to the cover letter, required
by paragraph (3)(ii) of this section, are
not covered by §2634.603.

(3) Procedure. (i) A public filer seek-
ing a waiver under this section must
submit a request to the designated
agency ethics official for the employ-
ee’s agency. The designated agency
ethics official must sign a cover letter
that identifies the filer and the filer’s
position and states that a waiver is re-
quested under this section. To the ex-
tent practicable, the designated agency
ethics official should avoid including
other personal identifying information
about the employee in the cover letter.

(ii) In an enclosure to the cover let-
ter, the filer must set forth:

(A) The identity and occupation of
the donor;

(B) A statement that the relationship
between the donor and the filer is per-
sonal in nature;

(C) An explanation of all relevant cir-
cumstances surrounding the gift, in-
cluding whether any donor is a prohib-
ited source, as defined in §2635.203(d),
or represents a prohibited source and
whether the gift was given because of
the employee’s official position; and

(D) A brief description of the gift and
the value of the gift.

(iii) With respect to the information
required in paragraph (f)(3)(ii) of this
section, if a gift has more than one
donor, the filer shall provide the nec-
essary information for each donor.

(iv) The Director will approve or dis-
approve any request for a waiver in
writing. In the event that a waiver is
granted, the Director will avoid includ-
ing personal information about the
filer to the extent practicable.

[83 FR 33981, July 18, 2018, as amended at 85
FR 36716, June 18, 2020]

§2634.305 Liabilities.

(a) In general. Except reports required
under §2634.201(f), each financial disclo-
sure report filed pursuant to this sub-
part must identify and include a brief
description of the filer’s liabilities ex-
ceeding $10,000 owed to any creditor at
any time during the reporting period,
and the name of the creditors to whom
such liabilities are owed. The report
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also must designate the category of
value of the liabilities in accordance
with §2634.301(d) based on the greatest
amount owed to the creditor during the
period, except that the amount of a re-
volving charge account is based on the
balance at the end of the reporting pe-
riod.

(b) Ezxceptions. The following are not
required to be reported under para-
graph (a) of this section:

(1) Personal liabilities owed to a
spouse or to the parent, brother, sister,
or child of the filer, spouse, or depend-
ent child; and

(2) Any loan secured by a personal
motor vehicle, household furniture, or
appliances, provided that the loan does
not exceed the purchase price of the
item which secures it; and

(c) Limited exception for mortgages on
personal residences. (1) The President,
the Vice President, and a filer nomi-
nated for or appointed by the President
to a position that requires the advice
and consent of the Senate, other than
those identified in paragraph (c)(2) of
this section, must disclose a mortgage
on a personal residence.

(2) Other public filers are not re-
quired to disclose a mortgage on a per-
sonal residence. Such filers include in-
dividuals who are nominated or ap-
pointed by the President to a Senate-
confirmed position as a Foreign Serv-
ice Officer below the rank of ambas-
sador or a special Government em-
ployee.

Example 1: A career official in the Senior
Executive Service has the following debts
outstanding during the reporting period:

1. Mortgage on personal residence—
$200,000.

2. Mortgage on rental property—$150,000.

3. VISA Card—8$1,000.

4. Loan balance of $15,000, secured by fam-
ily automobile purchased for $16,200.

5. Loan balance of $10,500, secured by an-
tique furniture purchased for $8,000.

6. Loan from parents—$20,000.

7. A personal line of credit up to $20,000 on
which no draws have been made.

The loans indicated in items 2 and 5 must
be disclosed in the official’s annual financial
disclosure report. Loan 1 is exempt from dis-
closure under paragraph (c) of this section
because it is secured by the personal resi-
dence and the filer is not covered by the
STOCK Act provision requiring reporting.
Loan 3 need not be disclosed under paragraph
(a) of this section because it is considered to
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be a revolving charge account with an out-
standing liability that does not exceed
$10,000 at the end of the reporting period.
Loan 4 need not be disclosed under paragraph
(b)(2) of this section because it is secured by
a personal motor vehicle which was pur-
chased for more than the value of the loan.
Loan 6 need not be disclosed because the
creditors are persons specified in paragraph
(b)(1) of this section. Loan 7 need not be dis-
closed because the filer has not drawn on the
line of credit and, as a result, had no out-
standing liability associated with the line of
credit during the reporting period.

Example 2: An incumbent official has
$15,000 of outstanding debt in an American
Express account in July. On December 31,
the outstanding liability is $7,000. The liabil-
ity does not need to be disclosed in the offi-
cial’s annual financial disclosure report be-
cause it does not exceed $10,000 at the end of
the reporting period.

Example 3: A Secretary of a Department
has an outstanding home improvement loan
in the amount of $25,000, which is secured by
her home. This liability must be disclosed on
the annual financial disclosure report.

§2634.306 Agreements
ments.

Except reports required under
§2634.201(f), each financial disclosure
report filed pursuant to this subpart
must identify the parties to and the
date of, and must briefly describe the
terms of, any agreement or arrange-
ment of the filer in existence at any
time during the reporting period with
respect to:

(a) Future employment;

(b) A leave of absence from employ-
ment during the period of the reporting
individual’s Government service;

(c) Continuation of payments by a
former employer other than the United
States Government; and

(d) Continuing participation in an
employee welfare or benefit plan main-
tained by a former employer, other
than the United States Government.

§2634.307 Outside positions.

(a) In general. Except reports required
under §2634.201(f), each financial disclo-
sure report filed pursuant to this sub-
part must identify all positions held at
any time by the filer during the report-
ing period, as an officer, director,
trustee, general partner, proprietor,
representative, executor, employee, or
consultant of any corporation, com-
pany, firm, partnership, trust, or other

and arrange-

§2634.307

business enterprise, any nonprofit or-
ganization, any labor organization, or
any educational or other institution
other than the United States.

(b) Ezxceptions. The following need not
be reported under paragraph (a) of this
section:

(1) Positions held in any religious, so-
cial, fraternal, or political entity; and

(2) Positions solely of an honorary
nature, such as those with an emeritus
designation.

Example 1: An official recently terminated
her role as the managing member of a lim-
ited liability corporation upon appointment
to a position in the executive branch. The
managing member position must be dis-
closed in the official’s new entrant financial
disclosure report pursuant to this section.

Example 2: An official is a member of the
board of his church. The official does not
need to disclose the position in his financial
disclosure report.

Example 3: An official is an officer in a fra-
ternal organization that exists for the pur-
pose of performing service work in the com-
munity. The official does not need to dis-
close this position in her financial disclosure
report.

Example 4: An official is the ceremonial Pa-
rade Marshal for a local town’s annual
Founders’ Day event and, in that capacity,
leads a parade and serves as Master of Cere-
monies for an awards ceremony at the town
hall. The official does not need to disclose
this position in her financial disclosure re-
port.

Example 5: An official recently terminated
his role as a campaign manager for a can-
didate for the Office of the President of the
United States upon appointment to a non-
career position in the executive branch. The
official does not need to disclose the cam-
paign manager position in his financial dis-
closure report.

Example 6: Immediately prior to her recent
appointment to a position in an agency, an
official terminated her employment as a cor-
porate officer. In connection with her em-
ployment, she served for several years as the
corporation’s representative to an associa-
tion that represents members of the industry
in which the corporation operates. She does
not need to disclose her role as her employ-
er’'s representative to the association be-
cause she performed her representative du-
ties in her capacity as a corporate officer.

Example 7: An official holds a position on
the board of directors of the local food bank.
The official must disclose the position in his
financial disclosure report.
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§2634.308 Filer’s sources of compensa-
tion exceeding $5,000 in a year

(a) In general. A public filer required
to file a report as a New Entrant or a
Nominee, pursuant to §2634.201(b) or
(c), must identify the filer’s sources of
compensation which exceed $5,000 in
any one calendar year. This require-
ment includes compensation paid to
another person, such as an employer,
in exchange for the filer’s services
(e.g., payments to a law firm exceeding
$5,000 in any one calendar year in ex-
change for the services of a partner or
associate attorney). The filer must also
briefly describe the nature of the du-
ties performed or services rendered
(e.g., ‘‘legal services”’).

(b) Ezxceptions. (1) The name of a
source of compensation may be ex-
cluded only if that information is spe-
cifically determined to be confidential
as a result of a privileged relationship
established by law and if the disclosure
is specifically prohibited by law or reg-
ulation, by a rule of a professional li-
censing organization, or by a client
agreement that at the time of engage-
ment of the filer’s services expressly
provided that the client’s name would
not be disclosed publicly to any person.
If the filer excludes the name of any
source, the filer must indicate in the
report that such information has been
excluded, the number of sources ex-
cluded, and, if applicable, a citation to
the statute, regulation, rule of profes-
sional conduct, or other authority pur-
suant to which disclosure of the infor-
mation is specifically prohibited.

(2) The report need not contain any
information with respect to any person
for whom services were provided by
any firm or association of which the
filer was a member, partner, or em-
ployee, unless the filer was directly in-
volved in the provision of such serv-
ices.

(3) The President, the Vice President,
and a candidate referred to in
§2634.201(d) are not required to report
this information.

Example: A nominee who is a partner or
employee of a law firm and who has worked
on a matter involving a client from which
the firm received over $5,000 in fees during a
calendar year must report the name of the
client only if the value of the services ren-
dered by the nominee exceeded $5,000. The
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name of the client would not normally be
considered confidential, unless the matter
potentially involved an investigation or en-
forcement action involving the client by the
government and the client’s name has never
been disclosed publicly in connection with
the representation. As a result, the nominee
must disclose the client’s identity unless it
is protected by statute, a court order, is
under seal, or is considered confidential be-
cause: (1) The client is the subject of a non-
public proceeding or investigation and the
client has not been identified in a public fil-
ing, statement, appearance, or official re-
port; (2) disclosure of the client’s name is
specifically prohibited by a rule of profes-
sional conduct that can be enforced by a pro-
fessional licensing body; or (3) a privileged
relationship was established by a written
confidentiality agreement, entered into at
the time that the filer’s services were re-
tained, that expressly prohibits disclosure of
the client’s identity.

§2634.309 Periodic reporting of trans-
actions.

(a) In general. Each financial disclo-
sure report filed pursuant to
§2634.201(f) must include a brief de-
scription, the date, and value (using
the categories of value in §2634.301(d)(2)
through (9)) of any purchase, sale, or
exchange of stocks, bonds, commodity
futures, and other forms of securities
by the filer during the reporting pe-
riod, in which the amount involved in
the transaction exceeds $1,000.

(b) Exceptions. The following trans-
actions need not be reported under
paragraph (a) of this section:

(1) Transactions solely by and be-
tween the reporting individual, the re-
porting individual’s spouse, or the re-
porting individual’s dependent chil-
dren;

(2) Transactions of excepted invest-
ment funds as defined in §2634.312(c);

(3) Transactions involving Treasury
bills, notes, and bonds; money market
mutual funds or accounts; and bank ac-
counts (as defined in §2634.301(c)(2)),
provided they occur at rates, terms,
and conditions available generally to
members of the public;

(4) Transactions involving holdings of
trusts and investment funds described
in §2634.312(b) and (c); and

(5) Transactions which occurred at a
time when the reporting individual was
not a public financial disclosure filer
or was not a Federal Government offi-
cer or employee.
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§2634.310 Reporting periods.

(a) Incumbents. BEach financial disclo-
sure report filed pursuant to
§2634.201(a) must include a full and
complete statement of the information
required to be reported under this sub-
part, for the preceding calendar year
(except for §§2634.303 and 2634.304, relat-
ing to transactions and gifts/reim-
bursements, for which the reporting pe-
riod does not include any portion of the
previous calendar year during which
the filer was not a Federal employee).
In the case of §§2634.306 and 2634.307,
the reporting period also includes the
current calendar year up to the date of
filing.

(b) New entrants, nominees, and can-
didates. Each financial disclosure re-
port filed pursuant to §2634.201(b)
through (d) must include a full and
complete statement of the information
required to be reported under this sub-
part, except for §2634.303 (relating to
purchases, sales, and exchanges of cer-
tain property) and §2634.304 (relating to
gifts and reimbursements). The fol-
lowing special rules apply:

(1) Interests in property. For purposes
of §2634.301, the report must include all
interests in property specified by that
section which are held on or after a
date which is fewer than 31 days before
the date on which the report is filed.

(2) Income. For purposes of §2634.302,
the report must include all income
items specified by that section which
are received during the period begin-
ning on January 1 of the preceding cal-
endar year and ending on the date on
which the report is filed, except as oth-
erwise provided by §2634.606 relating to
updated disclosure for nominees.

(3) Liabilities. For purposes of
§2634.305, the report must include all 1i-
abilities specified by that section
which are owed during the period be-
ginning on January 1 of the preceding
calendar year and ending fewer than 31
days before the date on which the re-
port is filed.

(4) Agreements and arrangements. For
purposes of §2634.306, the report will in-
clude only those agreements and ar-
rangements which still exist at the
time of filing.

(5) Outside positions. For purposes of
§2634.307, the report must include all
such positions held during the pre-
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ceding two calendar years and the cur-
rent calendar year up to the date of fil-
ing.

(6) Certain sources of compensation.
For purposes of §2634.308, the report
must also identify the filer’s sources of
compensation which exceed $5,000 dur-
ing either of the preceding two cal-
endar years or during the current cal-
endar year up to the date of filing.

(c) Termination reports. Bach financial
disclosure report filed under
§2634.201(e) must include a full and
complete statement of the information
required to be reported under this sub-
part, covering the preceding calendar
year if an incumbent report required
by §2634.201(a) has not been filed and
covering the portion of the calendar
year in which such termination occurs
up to the date the individual left such
office or position.

(d) Periodic reporting of transactions.
Each financial disclosure report filed
under §2634.201(f) must include a full
and complete statement of the infor-
mation required to be reported accord-
ing to the provisions of §2634.309. The
report must be filed within 30 days of
receiving notification of a covered
transaction, but not later than 45 days
after the date such transaction was ex-
ecuted.

Example: A filer receives a statement on
October 10 notifying her of all of the covered
transactions executed by her broker on her
behalf in September. Although each trans-
action may have a different due date, if the
filer reports all the covered transactions
from September on a report filed on or be-
fore October 15, the filer will ensure that all
transactions have been timely reported.

§2634.311 Spouses and dependent chil-
dren.

(a) Special disclosure rules. Each re-
port required by the provisions of sub-
part B of this part must also include
the following information with respect
to the spouse or dependent children of
the reporting individual:

(1) Income. For purposes of §2634.302:

(1) With respect to a spouse, the
source but not the amount of earned
income (other than honoraria) which
exceeds $1,000 from any one source; and
if earned income is derived from a
spouse’s self-employment in a business
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or profession, the nature of the busi-
ness or profession but not the amount
of the earned income;

(ii) With respect to a spouse, the
source and the actual amount or value
of any honoraria received by the spouse
(or payments made or to be made to
charity on the spouse’s behalf in lieu of
honoraria) which exceed $200 from any
one source, and the date on which the
services were provided; and

(iii) With respect to a spouse or de-
pendent child, the type and source, and
the amount or value (category or ac-
tual amount, in accordance with
§2634.302), of all other income exceed-
ing $200 from any one source, such as
investment income from interests in
property (if the property itself is re-
portable according to §2634.301).

Example 1: The spouse of a filer is employed
as a teller at Bank X and earns $50,000 per
year. The report must disclose that the
spouse is employed by Bank X. The amount
of the spouse’s earnings need not be dis-
closed.

Example 2: The spouse of a reporting indi-
vidual is self-employed as a pediatrician. The
report must disclose her self-employment as
a physician, but need not disclose the
amount of income.

(2) Gifts and reimbursements. For pur-
poses of §2634.304, gifts and reimburse-
ments received by a spouse or depend-
ent child, unless the gift was given to
the spouse or dependent child totally
independent of their relationship to the
filer.

(3) Interests in property, transactions,
and liabilities. For  purposes of
§§2634.301, 2634.303, 2634.305, and 2634.309,
all information concerning property in-
terests, transactions, or liabilities re-
ferred to by those sections of a spouse
or dependent child.

(b) Exception. For reports filed as a
new entrant, nominee, or candidate
under §2634.201(b) through (d), no infor-
mation regarding gifts and reimburse-
ments or transactions is required for a
spouse or dependent child.

(¢c) Divorce and separation. A reporting
individual need not report any infor-
mation about:

(1) A spouse living separate and apart
from the reporting individual with the
intention of terminating the marriage
or providing for permanent separation;
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(2) A former spouse or a spouse from
whom the reporting individual is per-
manently separated; or

(3) Any income or obligations of the
reporting individual arising from dis-
solution of the reporting individual’s
marriage or permanent separation
from a spouse.

(d) Unusual circumstances. In very
rare cases, certain interests in prop-
erty, transactions, and liabilities of a
spouse or a dependent child are ex-
cluded from reporting requirements,
provided that each requirement of this
paragraph is strictly met.

(1) The filer must certify without
qualification that the item represents
the spouse’s or dependent child’s sole
financial interest or responsibility, and
that the filer has no knowledge regard-
ing that item;

(2) The item must not be in any way,
past or present, derived from the in-
come, assets or activities of the filer;
and

(3) The filer must not derive, or ex-
pect to derive, any financial or eco-
nomic benefit from the item.

NOTE TO PARAGRAPH (d): The exception de-
scribed in paragraph (d) is not available to
most filers. A filer who files a joint tax re-
turn with a spouse will normally be deemed
to derive a financial or economic benefit
from every financial interest of the spouse,
and the filer will not be able to rely on this
exception. If a filer and the filer’s spouse co-
habitate, share any expenses, or are jointly
responsible for the care of children, the filer
will be deemed to derive an economic benefit
from every financial interest of the spouse.

Example: The spouse of a filer shares in
paying expenses or taxes of the marriage or
family (for example, any such item as: A
household item, food, clothing, vacation,
automobile maintenance or fuel, any child-
related expense, income tax, or real estate
tax, etc.). The spouse of a filer has a broker-
age account. The spouse does not share any
information about the holdings and does not
want the information disclosed on a finan-
cial disclosure statement. The filer must dis-
close the holdings in the spouse’s brokerage
account because the filer is deemed to derive
a financial or economic benefit from any
asset of the filer’s spouse who shares in pay-
ing expenses or taxes of the marriage or fam-
ily.

§2634.312 Trusts, estates, and invest-
ment funds.

(a) In general. (1) Except as otherwise
provided in this section, each financial
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disclosure report must include the in-
formation required by this subpart
about the holdings of and income from
the holdings of any trust, estate, in-
vestment fund or other financial ar-
rangement from which income is re-
ceived by, or with respect to which a
beneficial interest in principal or in-
come is held by, the filer, the filer’s
spouse, or dependent child.

(2) Information about the underlying
holdings of a trust is required if the
filer, filer’s spouse, or dependent child
currently is entitled to receive income
from the trust or is entitled to access
the principal of the trust. If a filer, fil-
er’s spouse, or dependent child has a
beneficial interest in a trust that ei-
ther will provide income or the ability
to access the principal in the future,
the filer should determine whether
there is a vested interest in the trust
under controlling state law. However,
no information about the underlying
holdings of the trust is required for a
nonvested beneficial interest in the
principal or income of a trust.

NOTE TO PARAGRAPH (a): Nothing in this
section requires the reporting of the holdings
or income of a revocable inter vivos trust
(also known as a ‘‘living trust’’) with respect
to which the filer, the filer’s spouse, or de-
pendent child has only a remainder interest,
whether or not vested, provided that the
grantor of the trust is neither the filer, the
filer’s spouse, nor the filer’s dependent child.
Furthermore, nothing in this section re-
quires the reporting of the holdings or in-
come of a revocable inter vivos trust from
which the filer, the filer’s spouse, or depend-
ent child receives any discretionary distribu-
tion, provided that the grantor of the trust is
neither the filer, the filer’s spouse, nor the
filer’s dependent child.

(b) Qualified trusts and excepted trusts.
(1) A filer should not report informa-
tion about the holdings of or income
from holdings of, any qualified blind
trust (as defined in §2634.402) or any
qualified diversified trust (as defined in
§2634.402). For a qualified blind trust, a
public financial disclosure report must
disclose the category of the aggregate
amount of the trust’s income attrib-
utable to the beneficial interest of the
filer, the filer’s spouse, or dependent
child in the trust. For a qualified diver-
sified trust, a public financial disclo-
sure report must disclose the category
of the aggregate amount of income

§2634.312

with respect to such a trust which is
actually received by the filer, the fil-
er’s spouse, or dependent child, or ap-
plied for the benefit of any of them.

(2) In the case of an excepted trust, a
filer should indicate the general nature
of its holdings, to the extent known,
but will not otherwise need to report
information about the trust’s holdings
or income from holdings. The category
of the aggregate amount of income
from an excepted trust which is re-
ceived by the filer, the filer’s spouse, or
dependent child must be reported on
public financial disclosure reports. For
purposes of this part, the term ‘‘ex-
cepted trust’” means a trust:

(i) Which was not created directly by
the filer, spouse, or dependent child;
and

(ii) The holdings or sources of income
of which the filer, spouse, or dependent
child have no specific knowledge
through a report, disclosure, or con-
structive receipt, whether intended or
inadvertent.

(c) Ezxcepted investment funds. (1) No
information is required under para-
graph (a) of this section about the un-
derlying holdings of or income from
underlying holdings of an excepted in-
vestment fund as defined in paragraph
(c)(2) of this section, except that the
fund itself must be identified as an in-
terest in property and/or a source of in-
come. Filers must also disclose the cat-
egory of value of the fund interest held;
aggregate amount of income from the
fund which is received by the filer, the
filer’s spouse, or dependent child; and
value of any transactions involving
shares or units of the fund.

(2) For purposes of financial disclo-
sure reports filed under the provisions
of this part, an ‘‘excepted investment
fund” means a widely held investment
fund (whether a mutual fund, regulated
investment company, common trust
fund maintained by a bank or similar
financial institution, pension or de-
ferred compensation plan, or any other
pooled investment fund), if:

(i)(A) The fund is publicly traded or
available; or

(B) The assets of the fund are widely
diversified; and

(ii) The filer neither exercises control
over nor has the ability to exercise
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control over the financial interests
held by the fund.

(3) A fund is widely diversified if it
does not have a stated policy of con-
centrating its investments in any in-
dustry, business, or single country
other than the United States or bonds
of a single state within the United
States.

NOTE TO PARAGRAPH (c): The fact that an
investment fund qualifies as an excepted in-
vestment fund is not relevant to a deter-
mination as to whether the investment
qualifies for an exemption to the criminal
conflict of interest statute at 18 U.S.C.
208(a), pursuant to part 2640 of this chapter.
Some excepted investment funds qualify for
exemptions pursuant to part 2640, while
other excepted investment funds do not qual-
ify for such exemptions. If an employee holds
an excepted investment fund that is not ex-
empt from 18 U.S.C. 208(a), the ethics official
may need additional information from the
filer to determine if the holdings of the fund
create a conflict of interest and should ad-
vise the employee to monitor the fund’s
holdings for potential conflicts of interest.

§2634.313 Special rules.

(a) Political campaign funds. Political
campaign funds, including campaign
receipts and expenditures, need not be
included in any report filed under this
part. However, if the individual has au-
thority to exercise control over the
fund’s assets for personal use rather
than campaign or political purposes,
that portion of the fund over which
such authority exists must be reported.

(b) Reporting standards. (1) A filer
may attach to the financial disclosure
report, a copy of a statement which, in
a clear and concise fashion, readily dis-
closes all information that the filer
would otherwise have been required to
enter, but only if authorized by the
designated agency ethics official or for
reports that are reviewed by the Office
of Government Ethics, the Director.
The filer must annotate the report
clearly to the extent necessary to iden-
tify information required by this part,
including, when required, the identi-
fication of assets as excepted invest-
ment funds and the identification of in-
come types. In addition, the statement
must identify all income required to be
disclosed for the entire reporting pe-
riod. Any statement attached to a fi-
nancial disclosure report and its con-
tents may be subject to public release.
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A filer who attaches a statement to a
reporting form is solely responsible for
redacting personal information not
otherwise subject to disclosure prior to
filing the financial disclosure report
(e.g., account numbers, addresses, etc.).

(2) In lieu of reporting the category
of amount or value of any item listed
in any report filed pursuant to this
subpart, a filer may report the actual
dollar amount of such item.

Subpart D—Qualified Trusts

§2634.401 Overview.

(a) Purpose. The Ethics in Govern-
ment Act of 1978 created two types of
qualified trusts, the qualified blind
trust and the qualified diversified
trust, that may be used by employees
to reduce real or apparent conflicts of
interest. The primary purpose of an ex-
ecutive branch qualified trust is to
confer on an independent trustee and
any other designated fiduciary the sole
responsibility to administer the trust
and to manage trust assets without
participation by, or the knowledge of,
any interested party or any representa-
tive of an interested party. This re-
sponsibility includes the duty to decide
when and to what extent the original
assets of the trust are to be sold or dis-
posed of, and in what investments the
proceeds of sale are to be reinvested.
Because the requirements set forth in
the Ethics in Government Act and this
part assure true ‘‘blindness,” employ-
ees who have a qualified trust cannot
be influenced in the performance of
their official duties by their financial
interests in the trust assets. Their offi-
cial actions, under these cir-
cumstances, should be free from collat-
eral attack arising out of real or appar-
ent conflicts of interest.

(b) Scope. Two characteristics of the
qualified trust assure that true ‘‘blind-
ness’’ exists: The independence of the
trustee and the restriction on commu-
nications between the independent
trustee and the interested parties. In
order to serve as a trustee for an execu-
tive branch qualified trust, an entity
must meet the strict requirements for
independence set forth in the Ethics in
Government Act and this part. Restric-
tions on communications also reinforce
the independence of the trustee from
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the interested parties. During both the
establishment of the trust and the ad-
ministration of the trust, communica-
tions are limited to certain reports
that are required by the Act and to
written communications that are pre-
screened by the Office of Government
Ethics. No other communications, even
about matters not connected to the
trust, are permitted between the inde-
pendent trustee and the interested par-
ties.

§2634.402 Definitions.

As used in this subpart:

(a) Director means the Director of the
Office of Government Ethics.

(b) Employee means an officer or em-
ployee of the executive branch of the
United States.

(c) Independent trustee means a trust-
ee who meets the requirements of
§2634.405 and who is approved by the
Director under this subpart.

(d) Interested party means the Presi-
dent, the Vice President, an employee,
a nominee or candidate as described in
§2634.201, and the spouse and any minor
or dependent child of the President,
Vice President, employee, or a nominee
or candidate as described in §2634.201,
in any case in which the employee,
spouse, or minor or dependent child has
a beneficial interest in the principal or
income of a trust proposed for certifi-
cation under this subpart or certified
under this subpart.

(e) Qualified blind trust means a trust
in which the interested party has a
beneficial interest and which:

(1) Is certified pursuant to §2634.407
by the Director;

(2) Has a portfolio as specified in
§2634.406(a);

(3) Follows the model trust document
prepared by the Office of Government
Ethics; and

(4) Has an independent trustee as de-
fined in §2634.405.

(f) Qualified diversified trust means a
trust in which the interested party has
a beneficial interest and which:

(1) Is certified pursuant to §2634.407
by the Director;

(2) Has a portfolio as specified in
§2634.406(b);

(3) Follows the model trust document
prepared by the Office of Government
Ethics; and
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(4) Has an independent trustee as de-
fined in §2634.405.

(g8) Qualified trust means a trust de-
scribed in the Ethics in Government
Act of 1978 and this part and certified
by the Director under this subpart.
There are two types of qualified trusts,
the qualified blind trust and the quali-
fied diversified trust.

§2634.403 General
trusts.

(a) Qualified blind trust. (1) The quali-
fied blind trust is the most universally
adaptable qualified trust. An interested
party may put most types of assets
(such as cash, stocks, bonds, mutual
funds, or real estate) into a qualified
blind trust.

(2) In the case of a qualified blind
trust, 18 U.S.C. 208 and other Federal
conflict of interest statutes and regula-
tions apply to the assets that an inter-
ested party transfers to the trust until
such time as he or she is notified by
the independent trustee that such asset
has been disposed of or has a value of
less than $1,000. Because the interested
party knows what assets he or she
placed in the trust and there is no re-
quirement that these assets be diversi-
fied, the possibility still exists that the
interested party could be influenced in
the performance of official duties by
those interests.

(b) Qualified diversified trust. (1) An
interested party may put only readily
marketable securities into a qualified
diversified trust. In addition, the port-
folio must meet the diversification re-
quirements of §2634.406(b)(2).

(2) In the case of a qualified diversi-
fied trust, the conflict of interest laws
do not apply to the assets that an in-
terested party transfers to the trust.
Because the assets that an interested
party puts into this trust must meet
the diversification requirements set
forth in this part, the diversification
achieves ‘‘blindness’” with regard to
the initial assets.

(3) Special motice for Presidential ap-
pointees—(i) In general. In any case in
which the establishment of a qualified
diversified trust is contemplated with
respect to an individual whose nomina-
tion is being considered by a Senate
committee, that individual must in-
form the committee of the intention to

description of
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establish a qualified diversified trust
at the time of filing a financial disclo-
sure report with the committee.

(i1) Applicabdility. Paragraph (b)(3)(1)
of this section is not applicable to
members of the uniformed services or
Foreign Service officers. The special
notice requirement of this section will
not preclude an individual from seek-
ing the certification of a qualified
blind trust or qualified diversified trust
after the Senate has given its advice
and consent to a nomination.

(c) Conflict of interest laws. In the case
of each type of trust, the conflict of in-
terest laws do not apply to the assets
that the independent trustee or any
other designated fiduciary adds to the
trust.

§2634.404 Summary of procedures for
creation of a qualified trust.

(a) Consultation with the Office of Gov-
ernment Ethics. Any interested party (or
that party’s representative) who is con-
sidering setting up a qualified blind or
qualified diversified trust must contact
the Office of Government Ethics prior
to beginning the process of creating
the trust. The Office of Government
Ethics is the only entity that has the
authority to certify a qualified trust.
Because an interested party must pro-
pose, for the approval of the Office of
Government Ethics, an entity to serve
as the independent trustee, the Office
of Government Ethics will explain the
requirements that an entity must meet
in order to qualify as an independent
trustee. Such information is essential
in order for the interested party to
interview entities for the position of
independent trustee. The Office of Gov-
ernment Ethics will also explain the
restrictions on the communications be-
tween the interested parties and the
proposed trustee.

(b) Selecting an independent trustee.
After consulting with the Office of
Government Ethics, the interested
party may interview entities who meet
the requirements of §2634.405(a) in
order to find one to serve as an inde-
pendent trustee. At an interview, the
interested party may ask general ques-
tions about the institution, such as
how long it has been in business, its
policies and philosophy in managing
assets, the types of clients it serves, its
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prior performance record, and the
qualifications of the personnel who
would be handling the trust. Because
the purpose of a qualified trust is to
give an independent trustee the sole re-
sponsibility to manage the trust assets
without the interested party having
any knowledge of the identity of the
assets in the trust, the interested party
may communicate his or her general fi-
nancial interests and needs to any in-
stitution which he or she interviews.
For example, the interested party may
communicate a preference for maxi-
mizing income or long-term capital
gain or for balancing safety of capital
with growth. The interested party may
not give more specific instructions to
the proposed trustee, such as instruct-
ing it to maintain a specific allocation
between stocks and bonds, or choosing
stocks in a particular industry.

(c) The proposed independent trustee.
(1) The entity selected by an interested
party as a possible trustee must con-
tact the Office of Government Ethics
to receive guidance on the qualified
trust program. The Office of Govern-
ment Ethics will ask the proposed
trustee to submit a letter describing
its past and current contacts, including
banking and client relationships, with
the interested party, spouse, and minor
or dependent children. The extent of
these contacts will determine whether
the proposed trustee is independent
under the Act and this part.

(2) In addition, an interested party
may select an investment manager or
other fiduciary. Other proposed fidu-
ciaries selected by an interested party,
such as an investment manager, must
meet the independence requirements.

(d) Approval of the independent trustee.
If the Director determines that the
proposed trustee meets the require-
ments of independence, the Director
will approve, in writing, that entity as
the trustee for the qualified trust.

(e) Confidentiality agreement. If any
person other than the independent
trustee or designated fiduciary has ac-
cess to information that may not be
shared with an interested party or that
party’s representative, that person
must file a Confidentiality Agreement
with the Office of Government Ethics.
Persons filing a Confidentiality Agree-
ment must certify that they will not
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make prohibited contacts with an in-
terested party or that party’s rep-
resentative.

(f) Drafting the trust instrument. The
representative of the interested party
will use the model documents provided
by the Office of Government Ethics to
draft the trust instrument. There are
two annexes to the model trust docu-
ment: An annex describing any cur-
rent, permissible banking or client re-
lationships between any interested par-
ties and the independent trustee or
other fiduciaries and an annex listing
the initial assets that the interested
party transfers to the trust. Any devi-
ations from the model trust documents
must be approved by the Director.

(g) Certification of the trust. The rep-
resentative then presents the
unexecuted trust instrument to the Of-
fice of Government Ethics for review. If
the Director finds that the instrument
conforms to one of the model docu-
ments, the Director will certify the
qualified trust. After certification, the
interested party and the independent
trustee will sign the trust instrument.
They will submit a copy of the exe-
cuted instrument to the Office of Gov-
ernment Ethics within 30 days of exe-
cution. The interested party will then
transfer the assets to the trust.

NOTE TO PARAGRAPH (g): Existing qualified
trusts approved under any State law or by
the legislative or judicial branches of the
Federal Government of the United States
will not be recertified by the Director. Indi-
viduals with existing qualified trusts who
are required to file a financial disclosure re-
port upon entering the executive branch, be-
coming a nominee for a position appointed
by the President and subject to confirmation
by the Senate, or becoming a candidate for
President or Vice President must file a com-
plete financial disclosure form that includes
a full disclosure of items in the trust. After
filing a complete form, the individual may
establish a qualified trust under the policies
and provisions of this rule.

§2634.405 Standards for becoming an
independent trustee or other fidu-
ciary.

(a) Eligible entities. An interested
party must select an entity that meets
the requirements of this part to serve
as an independent trustee or other fi-
duciary. The type of entity that is al-
lowed to serve as an independent trust-
ee is a financial institution, not more
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than 10 percent of which is owned or
controlled by a single individual, which
is:

(1) A bank, as defined in 12 U.S.C.
1841(c); or

(2) An investment adviser, as defined
in 15 U.S.C. 80b-2(a)(11).

NOTE TO PARAGRAPH (a): By the terms of
paragraph (3)(A)(i) of section 102(f) of the
Act, an individual who is an attorney, a cer-
tified public accountant, a broker, or an in-
vestment advisor is also eligible to serve as
an independent trustee. However, experience
of the Office of Government Ethics over the
years dictates the necessity of limiting serv-
ice as a trustee or other fiduciary to the fi-
nancial institutions referred to in this para-
graph, to maintain effective administration
of trust arrangements and preserve con-
fidence in the Federal qualified trust pro-
gram. Accordingly, under its authority pur-
suant to paragraph (3)(D) of section 102(f) of
the Act, the Office of Government Ethics
will not approve proposed trustees or other
fiduciaries who are not financial institu-
tions, except in unusual cases where compel-
ling necessity is demonstrated to the Direc-
tor, in his or her sole discretion.

(b) Orientation. After the interested
party selects a proposed trustee, that
proposed trustee should contact the Of-
fice of Government Ethics for an ori-
entation about the qualified trust pro-
gram.

(c) Independence requirements. The Di-
rector will determine that a proposed
trustee is independent if:

(1) The entity is independent of and
unassociated with any interested party
so that it cannot be controlled or influ-
enced in the administration of the
trust by any interested party;

(2) The entity is not and has not been
affiliated with any interested party,
and is not a partner of, or involved in
any joint venture or other investment
or business with, any interested party;
and

(3) Any director, officer, or employee
of such entity:

(i) Is independent of and unassociated
with any interested party so that such
director, officer, or employee cannot be
controlled or influenced in the admin-
istration of the trust by any interested
party;

(ii) Is not and has not been employed
by any interested party, not served as
a director, officer, or employee of any
organization affiliated with any inter-
ested party, and is not and has not
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been a partner of, or involved in any
joint venture or other investment with,
any interested party; and

(iii) Is not a relative of any inter-
ested party.

(d) Required documents. In order to
make this determination, the proposed
trustee must submit the following doc-
umentation to the Director:

(1) A letter describing its past and
current contacts, including banking
and client relationships, with the in-
terested party, spouse, or minor or de-
pendent child; and

(2) A Certificate of Independence,
which follows the model Certificate of
Independence prepared by the Office of
Government Ethics. Any variation
from the model document must be ap-
proved by the Director.

(e) Determination. If the Director de-
termines that the current relation-
ships, if any, between the interested
party and the independent trustee do
not violate the independence require-
ments, these relationships will be dis-
closed in an annex to the trust instru-
ment. No additional relationships with
the independent trustee may be estab-
lished unless they are approved by the
Director.

(f) Approval of the trustee. If the Di-
rector determines that the proposed
trustee meets applicable requirements,
the Office of Government Ethics will
send the interested parties and their
representatives a letter indicating its
approval of a proposed trustee.

(g) Revocation. The Director may re-
voke the approval of a trustee or any
other designated fiduciary pursuant to
the rules of subpart E of this part.

(h) Adding fiduciaries. An independent
trustee may employ or consult other
entities, such as investment counsel,
investment advisers, accountants, and
tax preparers, to assist in any capacity
to administer the trust or to manage
and control the trust assets, if all of
the following conditions are met:

(1) When any interested party or any
representative of an interested party
learns about such employment or con-
sultation, the person must sign the
trust instrument as a party, subject to
the prior approval of the Director;

(2) Under all the facts and cir-
cumstances, the person is determined
pursuant to the requirements for eligi-
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ble entities under paragraphs (a)
through (f) of this section to be inde-
pendent of an interested party with re-
spect to the trust arrangement;

(3) The person is instructed by the
independent trustee or other des-
ignated fiduciary not to disclose pub-
licly or to any interested party infor-
mation which might specifically iden-
tify current trust assets or those assets
which have been sold or disposed of
from trust holdings, other than infor-
mation relating to the sale or disposi-
tion of original trust assets in the case
of the blind trust; and

(4) The person is instructed by the
independent trustee or other des-
ignated fiduciary to have no direct
communication with respect to the
trust with any interested party or any
representative of an interested party,
and to make all indirect communica-
tions with respect to the trust only
through the independent trustee, pur-
suant to §2634.408(a).

§2634.406 Initial portfolio.

(a) Qualified blind trust. (1) An inter-
ested party may not place any asset in
the blind trust that any interested
party would be prohibited from holding
by the Act, by the implementing regu-
lations, or by any other applicable Fed-
eral law, Executive order, or regula-
tion.

(2) Except as described in paragraph
(a)(1) of this section, an interested
party may put most types of assets
(such as cash, stocks, bonds, mutual
funds, or real estate) into a qualified
blind trust.

(b) Qualified diversified trust. (1) The
initial portfolio may not contain secu-
rities of entities having substantial ac-
tivities in an employee’s primary area
of Federal responsibility. If requested
by the Director, the designated agency
ethics official for the employee’s agen-
cy must certify whether the proposed
portfolio meets this standard.

(2) The initial assets of a diversified
trust must comprise a well-diversified
portfolio of readily marketable securi-
ties.

(i) A portfolio will be well diversified
if:

(A) The value of the securities con-
centrated in any particular or limited
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economic or geographic sector is no
more than 20 percent of the total; and

(B) The value of the securities of any
single entity (other than the United
States Government) is no more than
five percent of the total.

(ii) A security will be readily mar-
ketable if:

(A) Daily price quotations for the se-
curity appear regularly in media, in-
cluding websites, that publish the in-
formation; and

(B) The trust holds the security in a
quantity that does not unduly impair
liquidity.

(iii) The interested party or the par-
ty’s representative must provide the
Director with a detailed list of the se-
curities proposed for inclusion in the
portfolio, specifying their fair market
value and demonstrating that these se-
curities meet the requirements of this
paragraph. The Director will determine
whether the initial assets of the trust
proposed for certification comprise a
widely diversified portfolio of readily
marketable securities.

(c) Hybrid qualified trust. A qualified
trust may contain both a blind port-
folio of assets and a diversified port-
folio of assets. The Office of Govern-
ment Ethics refers to this arrangement
as a hybrid qualified trust.

§2634.407 Certification of qualified
trust by the Office of Government
Ethics.

(a) General. After the Director ap-
proves the independent trustee, the in-
terested party or a representative will
prepare the trust instrument for review
by the Director. The representative of
the interested party will use the model
documents provided by the Office of
Government Ethics to draft the trust
instrument. Any deviations from the
model trust documents must be ap-
proved by the Director. No trust will be
considered qualified for purposes of the
Act until the Office of Government
Ethics certifies the trust prior to exe-
cution.

(b) Certification procedures. (1) After
the Director has approved the trustee,
the interested party or the party’s rep-
resentative must submit the following
documents to the Office of Government
Ethics for review:

§2634.407

i) A copy of the
unexecuted trust instrument;

(ii) A list of the assets which the in-
terested party proposes to place in the
trust; and

(iii) In the case of a pre-existing trust
as described in §2634.409 which the in-
terested party asks the Office of Gov-
ernment Ethics to certify, a copy of
the pre-existing trust instrument and a
list of that trust’s assets categorized as
to value in accordance with
§2634.301(d).

(2) In order to assure timely trust
certification, the interested parties and
their representatives will be respon-
sible for the expeditious submission to
the Office of Government Ethics of all
required documents and responses to
requests for information.

(3) The Director will indicate that he
or she has certified the trust in a letter
to the interested parties or their rep-
resentatives. The interested party and
the independent trustee may then exe-
cute the trust instrument.

(4) Within 30 days after the trust is
certified under this section by the Di-
rector, the interested party or that
party’s representative must file with
the Director a copy of the executed
trust instrument and all annexed
schedules (other than those provisions
which relate to the testamentary dis-
position of the trust assets), including
a list of the assets which were trans-
ferred to the trust, categorized as to
value of each asset in accordance with
§2634.301(d).

(5) Once a trust is classified as a
qualified blind or qualified diversified
trust in the manner discussed in this
section, §2634.312(b) applies less inclu-
sive financial disclosure requirements
to the trust assets.

(c) Certification standard. A trust will
be certified for purposes of this subpart
only if:

(1) It is established to the Director’s
satisfaction that the requirements of
section 102(f) of the Act and this sub-
part have been met; and

(2) The Director determines that ap-
proval of the trust arrangement as a
qualified trust is appropriate to assure
compliance with applicable laws and
regulations.

proposed,
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(d) Revocation. The Director may re-
voke certification of a trust pursuant
to the rules of subpart E of this part.

§2634.408 Administration of a quali-
fied trust.

(a) General rules on communications be-
tween the independent fiduciaries and the
interested parties. (1) There must be no
direct or indirect communications with
respect to the qualified trust between
an interested party or the party’s rep-
resentative and the independent trust-
ee or any other designated fiduciary
with respect to the trust unless:

(i) In the case of the blind trust, the
proposed communication is approved in
advance by the Director and it relates
to:

(A) A distribution of cash or other
unspecified assets of the trust;

(B) The general financial interest and
needs of the interested party including,
but not limited to, a preference for
maximizing income or long-term cap-
ital gain;

(C) Notification to the independent
trustee by the employee that the em-
ployee is prohibited by a subsequently
applicable statute, Executive order, or
regulation from holding an asset, and
to direction to the independent trustee
that the trust may not hold that asset;
or

(D) Instructions to the independent
trustee to sell all of an asset which was
initially placed in the trust by an in-
terested party, and which in the deter-
mination of the employee creates a
real or apparent conflict due to duties
the employee subsequently assumed
(but nothing herein requires such in-
structions); or

(ii) In the case of the diversified
trust, the proposed communication is
approved in advance by the Director
and it relates to:

(A) A distribution of cash or other
unspecified assets of the trust;

(B) The general financial interest and
needs of the interested party including,
but not limited to, a preference for
maximizing income or long-term cap-
ital gain; or

(C) Information, documents, and
funds concerning income tax obliga-
tions arising from sources other than
the property held in trust that are re-
quired by the independent trustee to
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enable him to file, on behalf of an in-
terested party, the personal income tax
returns and similar tax documents
which may contain information relat-
ing to the trust.

(2) The person initiating a commu-
nication approved under paragraphs
(a)(1)(d) or (a)(1)(ii) of this section must
file a copy of the communication with
the Director within five days of the
date of its transmission.

NOTE TO PARAGRAPH (a): By the terms of
paragraph (3)(C)(vi) of section 102(f) of the
Act, communications which solely consist of
requests for distributions of cash or other
unspecified assets of the trust are not re-
quired to be in writing. Further, there is no
statutory mechanism for pre-screening of
proposed communications. However, experi-
ence of the Office of Government Ethics over
the years dictates the necessity of prohib-
iting any oral communications between the
trustee and an interested party with respect
to the trust and pre-screening all proposed
written communications, to prevent inad-
vertent prohibited communications and pre-
serve confidence in the Federal qualified
trust program. Accordingly, under its au-
thority pursuant to paragraph (3)(D) of sec-
tion 102(f) of the Act, the Office of Govern-
ment Ethics will not approve proposed trust
instruments that do not contain language
conforming to this policy, except in unusual
cases where compelling necessity is dem-
onstrated to the Director, in his or her sole
discretion.

(b) Required reports from the inde-
pendent trustee to the interested parties—
(1) Quarterly reports. The independent
trustee must, without identifying spe-
cifically an asset or holding, report
quarterly to the interested parties and
their representatives the aggregate
market value of the assets representing
the interested party’s interest in the
trust. The independent trustee must
follow the model document for this re-
port and must file a copy of the report,
within five days of the date of its
transmission, with the Director.

(2) Annual report. In the case of a
qualified blind trust, the independent
trustee must, without identifying spe-
cifically an asset or holding, report an-
nually to the interested parties and
their representatives the aggregate
amount of the trust’s income attrib-
utable to the interested party’s bene-
ficial interest in the trust, categorized
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in accordance with §2634.302(b) to en-
able the employee to complete the pub-
lic financial disclosure form. In the
case of a qualified diversified trust, the
independent trustee must, without
identifying specifically an asset or
holding, report annually to the inter-
ested parties and their representatives
the aggregate amount actually distrib-
uted from the trust to the interested
party or applied for the party’s benefit.
Additionally, in the case of the blind
trust, the independent trustee must re-
port on Schedule K-1 the net income or
loss of the trust and any other infor-
mation necessary to enable the inter-
ested party to complete an individual
tax return. The independent trustee
must follow the model document for
each report and must file a copy of the
report, within five days of the date of
its transmission, with the Director.

(3) Report of sale of asset. In the case
of the qualified blind trust, the inde-
pendent trustee must promptly notify
the employee and the Director when
any particular asset transferred to the
trust by an interested party has been
completely disposed of or when the
value of that asset is reduced to less
than $1,000. The independent trustee
must file a copy of the report, within
five days of the date of its trans-
mission, with the Director.

(c) Communications regarding trust and
beneficiary tares. The Act establishes
special tax filing procedures to be used
by the independent trustee and the
trust beneficiaries in order to maintain
the substantive separation between
trust beneficiaries and trust adminis-
trators.

(1) Trust taxes. Because a trust is a
separate entity distinct from its bene-
ficiaries, an independent trustee must
file an annual fiduciary tax return for
the trust (IRS Form 1041). The inde-
pendent trustee is prohibited from pro-
viding the interested parties and their
representatives with a copy of the
trust tax return.

(2) Beneficiary taxes. The trust bene-
ficiaries must report income received
from the trust on their individual tax
returns.

(i) For beneficiaries of qualified blind
trusts, the independent trustee sends a
modified K-1 summarizing trust in-
come in appropriate categories to en-
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able the beneficiaries to file individual
tax returns. The independent trustee is
prohibited from providing the inter-
ested parties or their representatives
with the identity of the assets.

(ii) For beneficiaries of qualified di-
versified trusts, the Act requires the
independent trustee to file the indi-
vidual tax returns on behalf of the
trust beneficiaries. The interested par-
ties must give the independent trustee
a power of attorney to prepare and file,
on their behalf, the personal income
tax returns and similar tax documents
which may contain information relat-
ing to the trust. Appropriate Internal
Revenue Service power of attorney
forms will be used for this purpose. The
beneficiaries must transmit to the
trustee materials concerning taxable
transactions and occurrences outside of
the trust, pursuant to the requirements
in each trust instrument which detail
this procedure. This communication
must be approved in advance by the Di-
rector in accordance with paragraph (a)
of this section.

(iii) Some qualified trust bene-
ficiaries may pay estimated income
taxes.

(A) In order to pay the proper
amount of estimated taxes each quar-
ter, the beneficiaries of a qualified
blind trust will need to receive infor-
mation about the amount of income, if
any, generated by the trust each quar-
ter. To assist the beneficiaries, the
independent trustee is permitted to
send, on a quarterly basis, information
about the amount of income generated
by the trust in that quarter. This com-
munication must be approved in ad-
vance by the Director in accordance
with paragraph (a) of this section.

(B) In order to pay the proper
amount of estimated taxes each quar-
ter, the independent trustee of a quali-
fied diversified trust will need to re-
ceive information about the amount of
income, if any, earned by the bene-
ficiaries on assets that are not in the
trust. To assist the independent trust-
ee, the beneficiaries are permitted to
send, on a quarterly basis, information
about the amount of income they
earned in that quarter on assets that
are outside of the trust. This commu-
nication must be approved in advance
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by the Director in accordance with
paragraph (a) of this section.

(d) Responsibilities of the independent
trustee and other fiduciaries. (1) Any
independent trustee or any other des-
ignated fiduciary of a qualified trust
may not knowingly and willfully, or
negligently:

(i) Disclose any information to an in-
terested party or that party’s rep-
resentative with respect to the trust
that may not be disclosed under title I
of the Act, the implementing regula-
tions, or the trust instrument;

(ii) Acquire any holding:

(A) Directly from an interested party
or that party’s representative without
the prior written approval of the Direc-
tor; or

(B) The ownership of which is prohib-
ited by, or not in accordance with, title
I of the Act, the implementing regula-
tions, the trust instrument, or with
other applicable statutes and regula-
tions;

(iii) Solicit advice from any inter-
ested party or any representative of
that party with respect to such trust,
which solicitation is prohibited by title
I of the Act, the implementing regula-
tions, or the trust instrument; or

(iv) Fail to file any document re-
quired by the implementing regula-
tions or the trust instrument.

(2) The independent trustee and any
other designated fiduciary, in the exer-
cise of their authority and discretion
to manage and control the assets of the
trust, may not consult or notify any
interested party or that party’s rep-
resentative.

(3) The independent trustee may not
acquire by purchase, grant, gift, exer-
cise of option, or otherwise, without
the prior written approval of the Direc-
tor, securities, cash, or other property
from any interested party or any rep-
resentative of an interested party.

(4) Certificate of Compliance. An inde-
pendent trustee and any other des-
ignated fiduciary must file, with the
Director by May 15 following any cal-
endar year during which the trust was
in existence, a properly executed Cer-
tificate of Compliance that follows the
model Certificate of Compliance pre-
pared by the Office of Government Eth-
ics. Any variation from the model must
be approved by the Director.
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(56) In addition, the independent
trustee and such fiduciary must main-
tain and make available for inspection
by the Office of Government Ethics, as
it may from time to time direct, the
trust’s books of account and other
records and copies of the trust’s tax re-
turns for each taxable year of the
trust.

(e) Responsibilities of the interested par-
ties and their representatives. (1) Inter-
ested parties to a qualified trust and
their representatives may not know-
ingly and willfully, or negligently:

(i) Solicit or receive any information
about the trust that may not be dis-
closed under title I of the Act, the im-
plementing regulations or the trust in-
strument; or

(ii) Fail to file any document re-
quired by this subpart or the trust in-
strument.

(2) The interested parties and their
representatives may not take any ac-
tion to obtain, and must take reason-
able action to avoid receiving, informa-
tion with respect to the holdings and
the sources of income of the trust, in-
cluding a copy of any trust tax return
filed by the independent trustee, or any
information relating to that return, ex-
cept for the reports and information
specified in paragraphs (b) and (c) of
this section.

(3) In the case of any qualified trust,
the interested party must, within 30
days of transferring an asset, other
than cash, to a previously established
qualified trust, file a report with the
Director, which identifies each asset,
categorized as to value in accordance
with §2634.301(d).

(4) Any portfolio asset transferred to
the trust by an interested party must
be free of any restriction with respect
to its transfer or sale, except as fully
described in schedules attached to the
trust instrument, and as approved by
the Director.

(5) During the term of the trust, the
interested parties may not pledge,
mortgage, or otherwise encumber their
interests in the property held by the
trust.

(f) Amendment of the trust. The inde-
pendent trustee and the interested par-
ties may amend the terms of a quali-
fied trust only with the prior written
approval of the Director and upon a
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showing of necessity and appropriate-
ness.

§2634.409 Pre-existing trusts.

An interested party may place a pre-
existing irrevocable trust into a quali-
fied trust, which may then be certified
by the Office of Government Ethics.
This arrangement should be considered
in the case of a pre-existing trust
whose terms do not permit amend-
ments that are necessary to satisfy the
rules of this subpart. All of the rel-
evant parties (including the employee,
any other interested parties, the trust-
ee of the pre-existing trust, and all of
the other parties and beneficiaries of
the pre-existing trust) will be required
pursuant to section 102(f)(7) of the Act
to enter into an umbrella trust agree-
ment. The umbrella trust agreement
will specify that the pre-existing trust
will be administered in accordance
with the provisions of this subpart. A
parent or guardian may execute the
umbrella trust agreement on behalf of
a required participant who is a minor
child. The Office of Government Ethics
has prepared model umbrella trust
agreements that the interested party
can use in this circumstance. The um-
brella trust agreement will be certified
as a qualified trust if all of the require-
ments of this subpart are fulfilled
under conditions where required con-
fidentiality with respect to the trust
can be assured.

§2634.410 Dissolution.

Within 30 days of dissolution of a
qualified trust, the interested party
must file a report of the dissolution
with the Director and a list of assets of
the trust at the time of the dissolution,
categorized as to value in accordance
with §2634.301(d).

§2634.411 Reporting on financial dis-
closure reports.

An employee who files a public or
confidential financial disclosure report
must report the trust on the financial
disclosure report.

(a) Public financial disclosure report. If
the employee files a public financial
disclosure report, the employee must
report the trust as an asset, including
the overall category of value of the
trust. Additionally, in the case of a
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qualified blind trust, the employee
must disclose the category of value of
income earned by the trust. In the case
of a qualified diversified trust, the em-
ployee must report the category of
value of income received from the trust
by the employee, the employee’s
spouse, or dependent child, or applied
for the benefit of any of them.

(b) Confidential financial disclosure re-
port. In the case of a confidential finan-
cial disclosure report, the employee
must report the trust as an asset.

§2634.412 Sanctions and enforcement.

Section 2634.702 sets forth civil sanc-
tions, as provided by sections
102(f)(6)(C)(i) and (ii) of the Act and as
adjusted in accordance with the Fed-
eral Civil Penalties Inflation Adjust-
ment Act, which apply to any inter-
ested party, independent trustee, or
other trust fiduciary who violates the
obligations under the Act, its imple-
menting regulations, or the trust in-
strument. Subpart E of this part delin-
eates the procedure which must be fol-
lowed with respect to the revocation of
trust certificates and trustee approv-
als.

§2634.413 Public access.

(a) Documents subject to public disclo-
sure requirements. The following quali-
fied trust documents filed by a public
filer, nominee, or candidate are subject
to the public disclosure requirements
of §2634.603:

(1) The executed trust instrument
and any amendments (other than those
provisions which relate to the testa-
mentary disposition of the trust as-
sets), and a list of the assets which
were transferred to the trust, cat-
egorized as to the value of each asset;

(2) The identity of each additional
asset (other than cash) transferred to a
qualified trust by an interested party
during the life of the trust, categorized
as to the value of each asset;

(3) The report of the dissolution of
the trust and a list of the assets of the
trust at the time of the dissolution,
categorized as to the value of each
asset;

(4) In the case of a blind trust, the
lists provided by the independent trust-
ee of initial assets placed in the trust
by an interested party which have been
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sold or whose value is reduced to less
than $1,000; and

(5) The Certificates of Independence
and Compliance.

(b) Documents exempt from public dis-
closure requirements. The following doc-
uments are exempt from the public dis-
closure requirements of §2634.603 and
also may not be disclosed to any inter-
ested party:

(1) Any document (and the informa-
tion contained therein) filed under the
requirements of §2634.408(a) and (c);
and

(2) Any document (and the informa-
tion contained therein) inspected under
the requirements of §2634.408(d)(4)
(other than a Certificate of Compli-
ance).

§2634.414 OMB control number.

The various model trust documents
and Certificates of Independence and
Compliance referenced in this subpart,
together with the underlying regu-
latory provisions, are all approved by
the Office of Management and Budget
under control number 3209-0007.

Subpart E—Revocation of Trust
Cerlificates and Trustee Approvals

§2634.501 Purpose and scope.

(a) Purpose. This subpart establishes
the procedures of the Office of Govern-
ment Ethics for enforcement of the
qualified blind trust, qualified diversi-
fied trust, and independent trustee pro-
visions of title I of the Ethics in Gov-
ernment Act of 1978, as amended, and
the regulation issued thereunder (sub-
part D of this part).

(b) Scope. This subpart applies to all
trustee approvals and trust -certifi-
cations pursuant to §§2634.405 and
2634.407, respectively.

§2634.502 Definitions.

For purposes of this subpart (unless
otherwise indicated), the term ‘‘trust
restrictions’ means the applicable pro-
visions of title I of the Ethics in Gov-
ernment Act of 1978, subpart D of this
part, and the trust instrument.

§2634.503 Determinations.

(a) Violations. If the Office of Govern-
ment Ethics learns that violations or
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apparent violations of the trust restric-
tions exist that may warrant revoca-
tions of trust certification or trustee
approval previously granted under
§2634.407 or §2634.405, the Director may,
pursuant to the procedure specified in
paragraph (b) of this section, appoint
an attorney on the staff of the Office of
Government Ethics to review the mat-
ter. After completing the review, the
attorney will submit findings and rec-
ommendations to the Director.

(b) Review procedure. (1) In the review
of the matter, the attorney will per-
form such examination and analysis of
violations or apparent violations as the
attorney deems reasonable.

(2) The attorney will provide an inde-
pendent trustee and, if appropriate, the
interested parties, with:

(i) Notice that revocation of trust
certification or trustee approval is
under consideration pursuant to the
procedures in this subpart;

(ii) A summary of the violation or ap-
parent violations that will state the
preliminary facts and circumstances of
the transactions or occurrences in-
volved with sufficient particularity to
permit the recipients to determine the
nature of the allegations; and

(iii) Notice that the recipients may
present evidence and submit state-
ments on any matter in issue within 10
business days of the recipient’s actual
receipt of the notice and summary.

(c) Determination. (1) In making deter-
minations with respect to the viola-
tions or apparent violations under this
section, the Director will consider the
findings and recommendations sub-
mitted by the attorney, as well as any
written statements submitted by the
independent trustee or interested par-
ties.

(2) The Director may take one of the
following actions upon finding a viola-
tion or violations of the trust restric-
tions:

(i) Issue an order revoking trust cer-
tification or trustee approval;

(ii) Resolve the matter through any
other remedial action within the Direc-
tor’s authority;

(iii) Order further examination and
analysis of the violation or apparent
violation; or

(iv) Decline to take further action.
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(3) If the Director issues an order of
revocation, parties to the trust instru-
ment will receive prompt written noti-
fication. The notice will state the basis
for the revocation and will inform the
parties of the consequence of the rev-
ocation, which will be either of the fol-
lowing:

(i) The trust is no longer a qualified
blind or qualified diversified trust for
any purpose under Federal law; or

(ii) The independent trustee may no
longer serve the trust in any capacity
and must be replaced by a successor,
who is subject to the prior written ap-
proval of the Director.

Subpart F—Procedure

§2634.601 Report forms.

(a) This section prescribes the re-
quired forms for financial disclosure
made pursuant to this part.

(1) New entrant, annual, and termi-
nation public financial disclosure reports.
The Office of Government Ethics pro-
vides a form for publicly disclosing the
information described in subpart B of
this part in connection with new en-
trant, nominee, incumbent, and termi-
nation reports filed pursuant to
§2634.201(a) through (e). That form is
the OGE Form 278e (Executive Branch
Personnel Public Financial Disclosure
Report) or any successor form.

(2) Periodic transaction public financial
disclosure reports. The Office of Govern-
ment Ethics provides a form for pub-
licly disclosing the information de-
scribed in subpart B of this part in con-
nection with periodic transaction pub-
lic financial disclosure reports filed
pursuant to §2634.201(f). That form is
the OGE Form 278-T (Periodic Trans-
action Report), or any successor form.

(38) Confidential financial disclosure re-
ports. The Office of Government Ethics
also provides a form for confidentially
disclosing information described in
subpart I of this part in connection
with confidential financial disclosure
reports filed pursuant to §2634.903. That
form is the OGE Form 450 (Confidential
Financial Disclosure Report), or any
successor form.

(b) Supplies of the OGE Form 278e,
OGE Form 278-T, and OGE Form 450
are to be reproduced locally by each
agency. The Office of Government Eth-

§2634.602

ics has published copies on its official
website.

(c) Subject to the prior written ap-
proval of the Director of the Office of
Government Ethics, an agency may re-
quire employees to file additional con-
fidential financial disclosure forms
which supplement the standard form
referred to in paragraph (a)(3) of this
section, if necessary because of special
or unique agency circumstances. The
Director may approve such agency
forms when, in his opinion, the sup-
plementation is shown to be necessary
for a comprehensive and effective agen-
cy ethics program to identify and re-
solve conflicts of interest. See
§§2634.103 and 2634.901.

(d) The information collection and
recordkeeping requirements have been
approved by the Office of Management
and Budget under control number 3209-
0001 for the OGE Form 278e, and control
number 3209-0006 for OGE Form 450.
OGE Form 278-T has been determined
not to require an OMB paperwork con-
trol number, as the form is used exclu-
sively by current Government employ-
ees.

§2634.602

(a) Except as otherwise provided in
this section, the reporting individual
will file financial disclosure reports re-
quired under this part with the des-
ignated agency ethics official or the
delegate at the agency where the indi-
vidual is employed, or was employed
immediately prior to termination of
employment, or in which the individual
will serve, unless otherwise directed by
the employee’s home agency. Detailees
will file with their home agency. Re-
ports are due at the times indicated in
§2634.201 (public disclosure) or §2634.903
(confidential disclosure), unless an ex-
tension is granted pursuant to the pro-
visions of subparts B or I of this part.
Filers must certify that the informa-
tion contained in the report is true,
correct, and complete to their best
knowledge.

(b) The President, the Vice President,
any independent counsel, and persons
appointed by independent counsel
under 28 U.S.C. chapter 40, will file the
public financial disclosure reports re-
quired under this part with the Direc-
tor of the Office of Government Ethics.

Filing of reports.
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(c)(1) Bach agency receiving the pub-
lic financial disclosure reports required
to be filed under this part by the fol-
lowing individuals must transmit cop-
ies to the Director of the Office of Gov-
ernment Ethics:

(i) The Postmaster General;

(ii) The Deputy Postmaster General;

(iii) The Governors of the Board of
Governors of the United States Postal
Service;

(iv) The designated agency ethics of-
ficial;

(v) Employees of the Executive Office
of the President who are appointed
under 3 U.S.C. 105(a)(2)(A) or (B) or 3
U.S.C. 107(a)(1)(A) or (b)(1)(A){), and
employees of the Office of Vice Presi-
dent who are appointed under 3 U.S.C.
106(a)(1)(A) or (B); and

(vi) Officers and employees in, and
nominees to, offices or positions which
require confirmation by the Senate,
other than members of the uniformed
services.

(2) Prior to transmitting a copy of a
report to the Director of the Office of
Government Ethics, the designated
agency ethics official or the delegate
must review that report in accordance
with §2634.605, except for the des-
ignated agency ethics official’s own re-
port, which must be reviewed by the
agency head or by a delegate of the
agency head.

(3) For nominee reports, the Director
of the Office of Government Ethics
must forward a copy to the Senate
committee that is considering the
nomination. See §2634.605(c) for special
procedures regarding the review of
such reports.

(d) The Director of the Office of Gov-
ernment Ethics must file the Director’s
financial disclosure report with the Of-
fice of Government Ethics, which will
make it immediately available to the
public in accordance with this part.

(e) Candidates for President and Vice
President identified in §2634.201(d),
other than an incumbent President or
Vice President, must file their finan-
cial disclosure reports with the Federal
Election Commission, which will re-
view and send copies of such reports to
the Director of the Office of Govern-
ment Ethics.

(f) Members of the uniformed services
identified in §2634.202(c) must file their
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financial disclosure reports with the
Secretary concerned, or the Sec-
retary’s delegate.

§2634.603 Custody of and access to
public reports.

(a) Bach agency must make available
to the public in accordance with the
provisions of this section those public
reports filed with the agency by report-
ing individuals described under subpart
B of this part.

(b) This section does not require pub-
lic availability of those reports filed
by:

(1) Any individual in the Office of the
Director of National Intelligence, the
Central Intelligence Agency, the De-
fense Intelligence Agency, the National
Geospatial-Intelligence Agency, or the
National Security Agency, or any indi-
vidual engaged in intelligence activi-
ties in any agency of the United
States, if the President finds or has
found that, due to the nature of the of-
fice or position occupied by that indi-
vidual, public disclosure of the report
would, by revealing the identity of the
individual or other sensitive informa-
tion, compromise the national interest
of the United States. Individuals re-
ferred to in this paragraph who are ex-
empt from the public availability re-
quirement may also be authorized, not-
withstanding §2634.701, to file any addi-
tional reports necessary to protect
their identity from public disclosure, if
the President finds or has found that
such filings are necessary in the na-
tional interest; or

(2) An independent counsel whose
identity has not been disclosed by the
Court under 28 U.S.C chapter 40, or any
person appointed by that independent
counsel under such chapter.

(c) Each agency will, within 30 days
after any public report is received by
the agency, permit inspection of the re-
port by, or furnish a copy of the report
to, any person who makes written ap-
plication as provided by agency proce-
dure. Agency reviewing officials and
the support staffs who maintain the
files, the staff of the Office of Govern-
ment Ethics, and Special Agents of the
Federal Bureau of Investigation who
are conducting a criminal inquiry into
possible conflict of interest violations
need not submit an application. The
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agency may utilize Office of Govern-
ment Ethics Form 201 for such applica-
tions. An application must state:

(1) The requesting person’s name, oc-
cupation, and address;

(2) The name and address of any
other person or organization on whose
behalf the inspection or copy is re-
quested; and

(3) That the requesting person is
aware of the prohibitions on obtaining
or using the report set forth in para-
graph (f) of this section.

(d) Applications for the inspection of
or copies of public reports will also be
made available to the public through-
out the period during which the report
itself is made available, utilizing the
procedures in paragraph (c) of this sec-
tion.

(e) The agency may require a reason-
able fee, established by agency regula-
tion, to recover the direct cost of re-
production or mailing of a public re-
port, excluding the salary of any em-
ployee involved. A copy of the report
may be furnished without charge or at
a reduced charge if the agency deter-
mines that waiver or reduction of the
fee is in the public interest. The cri-
teria used by an agency to determine
when a fee will be reduced or waived
will be established by regulation. Agen-
cy regulations contemplated by para-
graph (e) of this section do not require
approval pursuant to §2634.103.

(f) It is unlawful for any person to ob-
tain or use a public report:

(1) For any unlawful purpose;

(2) For any commercial purpose,
other than by news and communica-
tions media for dissemination to the
general public;

(3) For determining or establishing
the credit rating of any individual; or

(4) For use, directly or indirectly, in
the solicitation of money for any polit-
ical, charitable, or other purpose.

Example 1: The deputy general counsel of
Agency X is responsible for reviewing the
public financial disclosure reports filed by
persons within that agency. The agency per-
sonnel director, who does not exercise func-
tions within the ethics program, wishes to
review the disclosure report of an individual
within the agency. The personnel director
must file an application to review the report.
However, the supervisor of an official with
whom the deputy general counsel consults

§2634.603

concerning matters arising in the review
process need not file such an application.

Example 2: A state law enforcement agent
is conducting an investigation which in-
volves the private financial dealings of an in-
dividual who has filed a public financial dis-
closure report. The agent must complete a
written application in order to inspect or ob-
tain a copy.

Example 3: A financial institution has re-
ceived an application for a loan from an offi-
cial which indicates her present financial
status. The official has filed a public finan-
cial disclosure statement with her agency.
The financial institution cannot be given ac-
cess to the disclosure form for purposes of
verifying the information contained on the
application.

(2)(1) Any public report filed with an
agency or transmitted to the Director
of the Office of Government Ethics
under this section will be retained by
the agency, and by the Office of Gov-
ernment Ethics when it receives a
copy. The report will be made available
to the public for a period of six years
after receipt. After the six-year period,
the report must be destroyed unless
needed in an ongoing investigation, ex-
cept that in the case of an individual
who filed the report pursuant to
§2634.201(c) as a nominee and was not
subsequently confirmed by the Senate,
or who filed the report pursuant to
§2634.201(d) as a candidate and was not
subsequently elected, the report, unless
needed in an ongoing investigation,
must be destroyed one year after the
individual either is no longer under
consideration by the Senate or is no
longer a candidate for nomination or
election to the Office of President or
Vice President. See also the OGE/
GOVT-1 Governmentwide executive
branch Privacy Act system of records
(available for inspection at the Office
of Government Ethics or on OGE’s
website, www.oge.gov), as well as any
applicable agency system of records.

(2) For purposes of paragraph (g)(1) of
this section, in the case of a reporting
individual with respect to whom a
trust has been certified under subpart
D of this part, a copy of the qualified
trust agreement, the list of assets ini-
tially placed in the trust, and all other
publicly available documents relating
to the trust will be retained and made
available to the public until the peri-
ods for retention of all other reports of
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the individual have lapsed under para-
graph (g)(1) of this section.

(Approved by the Office of Management and
Budget under control numbers 3209-0001 and
3209-0002)

§2634.604 Custody of and denial of
public access to confidential re-
ports.

(a) Any report filed with an agency
under subpart I of this part will be re-
tained by the agency for a period of six
years after receipt. After the six-year
period, the report must be destroyed
unless needed in an ongoing investiga-
tion. See also the OGE/GOVT-2 Govern-
mentwide executive branch Privacy
Act system of records (available for in-
spection at the Office of Government
Ethics or on OGE’s website,
www.oge.gov), as well as any applicable
agency system of records.

(b) The reports filed pursuant to sub-
part I of this part are confidential. No
member of the public will have access
to such reports, except pursuant to the
order of a Federal court or as otherwise
provided under the Privacy Act. See 5
U.S.C. 552a and the OGE/GOVT-2 Pri-
vacy Act system of records (and any
applicable agency system); 5 U.S.C.
app. (Ethics in Government Act of 1978,
section 107(a)); sections 201(d) and
502(b) of Executive Order 12674, as
modified by Executive Order 12731; and
§2634.901(d).

§2634.605 Review of reports.

(a) In general. The designated agency
ethics official will normally serve as
the reviewing official for reports sub-
mitted to the official’s agency. That
responsibility may be delegated, except
in the case of certification of nominee
reports required by paragraph (c) of
this section. See also §2634.105(q). The
designated agency ethics official will
note on any report or supplemental re-
port the date on which it is received.
Except as indicated in paragraph (c) of
this section, all reports must be re-
viewed within 60 days after the date of
filing. Reports that are reviewed by the
Director of the Office of Government
Ethics must be forwarded promptly by
the designated agency ethics official to
the Director. The Director will review
the reports within 60 days from the
date on which they are received by the
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Office of Government Ethics. If addi-
tional information is needed, the Di-
rector will notify the agency. In the
event that additional information must
be obtained from the filer, the agency
will require that the filer provide that
information as promptly as is practical
but not more than 30 days after the re-
quest. Final certification in accordance
with paragraph (b)(3) of this section
may, of necessity, occur later, when
additional information is being sought
or remedial action is being taken under
this section.

(b) Responsibilities of reviewing offi-
cial—(1) Initial review. As a part of the
initial review, the reviewing official
may request an intermediate review by
the filer’s supervisor or another re-
viewer. In the case of a filer who is de-
tailed to another agency for more than
60 days during the reporting period, the
reviewing official will coordinate with
the ethics official at the agency at
which the employee is serving the de-
tail if the report reveals a potential
conflict of interest.

(2) Standards of Review. The reviewing
official must examine the report to de-
termine, to the reviewing official’s sat-
isfaction, that:

(i) Each required part of the report is
completed; and

(ii) No interest or position disclosed
on the report violates or appears to
violate:

(A) Any applicable provision of chap-
ter 11 of title 18, United States Code;

(B) The Act, as amended, and the im-
plementing regulations;

(C) Executive Order 12674, as modified
by Executive Order 12731, and the im-
plementing regulations;

(D) Any other applicable Executive
Order in force at the time of the re-
view; or

(E) Any other agency-specific statute
or regulation which governs the filer.

(38) Signature by reviewing official. If
the reviewing official is of the opinion
that the report meets the requirements
of paragraph (b)(2) of this section, the
reviewing official will certify it by sig-
nature and date. The reviewing official
need not audit the report to ascertain
whether the disclosures are correct.
Disclosures will be taken at ‘‘face
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value’ as correct, unless there is a pat-
ent omission or ambiguity or the offi-
cial has independent knowledge of mat-
ters outside the report. However, a re-
port which is signed by a reviewing of-
ficial certifies that the filer’s agency
has reviewed the report, that the re-
viewing official is of the opinion that
each required part of the report has
been completed, and that on the basis
of information contained in such report
the filer is in compliance with applica-
ble laws and regulations noted in para-
graph (b)(2)(ii) of this section.

(4) Requests for, and review based on,
additional information. If the reviewing
official believes that additional infor-
mation is required to be reported, the
reviewing official will request that any
additional information be submitted
within 30 days from the date of the re-
quest, unless the reviewing official
grants an extension in writing. This
additional information will be incor-
porated into the report. If the review-
ing official concludes, on the basis of
the information disclosed in the report
and any additional information sub-
mitted, that the report fulfills the re-
quirements of paragraph (b)(2) of this
section, the reviewing official will sign
and date the report.

(5) Compliance with applicable laws and
regulations. If the reviewing official
concludes that information disclosed in
the report may reveal a violation of ap-
plicable laws and regulations as speci-
fied in paragraph (b)(2)(ii) of this sec-
tion, the official must:

(i) Notify the filer of that conclusion;

(ii) Afford the filer a reasonable op-
portunity for an oral or written re-
sponse; and

(iii) Determine, after considering any
response, whether or not the filer is
then in compliance with applicable
laws and regulations specified in para-
graph (b)(2)(ii) of this section. If the re-
viewing official concludes that the re-
port does fulfill the requirements, the
reviewing official will sign and date
the report. If the reviewing official de-
termines that it does not and addi-
tional remedial actions are required,
the reviewing official must:

(A) Notify the filer of the conclusion;

(B) Afford the filer an opportunity
for personal consultation if prac-
ticable;

§2634.605

(C) Determine what remedial action
under paragraph (b)(6) of this section
should be taken to bring the report
into compliance with the requirements
of paragraph (b)(2)(ii) of this section;
and

(D) Notify the filer in writing of the
remedial action which is needed, and
the date by which such action should
be taken.

(6) Remedial action. (i) Except in un-
usual circumstances, which must be
fully documented to the satisfaction of
the reviewing official, remedial action
must be completed not later than three
months from the date on which the
filer received notice that the action is
required.

(ii) Remedial action may include, as
appropriate:

(A) Divestiture of a conflicting inter-
est (see subpart J of this part);

(B) Resignation from a position with
a non-Federal business or other entity;

(C) Restitution;

(D) Establishment of a qualified blind
or diversified trust under the Act and
subpart D of this part;

(E) Procurement of a waiver under 18
U.S.C. 208(b)(1) or (b)(3);

(F) Recusal; or

(G) Voluntary request by the filer for
transfer, reassignment, limitation of
duties, or resignation.

(7)) Compliance or referral. (i) If the
filer complies with a written request
for remedial action under paragraph
(b)(6) of this section, the reviewing offi-
cial will memorialize what remedial
action has been taken. The official will
also sign and date the report.

(ii) If the filer does not comply by the
designated date with the written re-
quest for remedial action transmitted
under paragraph (b)(6) of this section,
the reviewing official must, in the case
of a public filer under subpart B of this
part, notify the head of the agency and
the Office of Government Ethics for ap-
propriate action. Where the filer is in a
position in the executive branch (other
than in the uniformed services or the
Foreign Service), appointment to
which requires the advice and consent
of the Senate, the Director of the Of-
fice of Government Ethics shall refer
the matter to the President. In the
case of the Postmaster General or Dep-
uty Postmaster General, the Director
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of the Office of Government Ethics
shall recommend to the Governors of
the Board of Governors of the United
States Postal Service the action to be
taken. For confidential filers, the re-
viewing official will follow agency pro-
cedures.

(c) Ezxpedited procedure in the case of
individuals appointed by the President
and subject to confirmation by the Senate.
In the case of a report filed by an indi-
vidual described in §2634.201(c) who is
nominated by the President for ap-
pointment to a position that requires
the advice and consent of the Senate:

(1) In most cases, the Executive Of-
fice of the President will furnish the
applicable financial disclosure report
form to the nominee. It will forward
the completed report to the designated
agency ethics official at the agency
where the nominee is serving or will
serve, or it may direct the nominee to
file the completed report directly with
the designated agency ethics official.

(2) The designated agency ethics offi-
cial will complete an accelerated re-
view of the report, in accordance with
the standards and procedures in para-
graph (b) of this section. If that official
concludes that the report reveals no
unresolved conflict of interest under
applicable laws and regulations, the of-
ficial will:

(i) Personally certify the report by
signature, and date the certification;

(ii) Write an opinion letter to the Di-
rector of the Office of Government Eth-
ics, personally certifying that there is
no unresolved conflict of interest under
applicable laws and regulations;

(iii) Provide a copy of any commit-
ment, agreement, or other undertaking
which is reduced to writing in accord-
ance with subpart H of this part; and

(iv) Transmit the letter and the re-
port to the Director of the Office of
Government Ethics, within three work-
ing days after the designated agency
ethics official receives the report.

NOTE TO PARAGRAPH (c)(2): The designated
agency ethics official’s certification respon-
sibilities in §2634.605(c) are nondelegable and
must be accomplished by him personally, or
by the agency’s alternate designated agency
ethics official, in his absence.

(3) The Director of the Office of Gov-
ernment Ethics will review the report
and the letter from the designated
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agency ethics official. If the Director is
satisfied that no unresolved conflicts of
interest exist, then the Director will
sign and date the report form. The Di-
rector will then submit the report with
a letter to the appropriate Senate com-
mittee, expressing the Director’s opin-
ion whether, on the basis of informa-
tion contained in the report, the nomi-
nee has complied with all applicable
conflict laws and regulations.

(4) If, in the case of any nominee or
class of nominees, the expedited proce-
dure specified in this paragraph cannot
be completed within the time set forth
in paragraph (c)(2)(iv) of this section,
the designated agency ethics official
must inform the Director. When nec-
essary and appropriate, the Director
may modify the rule of that paragraph
for a nominee or a class of nominees
with respect to a particular depart-
ment or agency.

§2634.606 Updated disclosure of ad-
vice-and-consent nominees.

(a) General rule. Bach individual de-
scribed in §2634.201(c) who is nominated
by the President for appointment to a
position that requires advice and con-
sent of the Senate must submit a letter
updating the information in the report
previously filed under §2634.201(c)
through the period ending no more
than five days prior to the commence-
ment of the first hearing of a Senate
Committee considering the nomination
to all Senate Committees considering
the nomination. The letter must up-
date the information required with re-
spect to receipt of:

(1) Outside earned income; and

(2) Honoraria, as defined in
§2634.105(1).

(b) Timing. The nominee’s letter must
be submitted to the Senate committees
considering the nomination by the
agency at or before the commencement
of the first committee hearing to con-
sider the nomination. The agency must
also transmit copies of the nominee’s
letter to the designated agency ethics
official referred to in §2634.605(c)(1) and
to the Office of Government Ethics.

(c) Additional -certification. In each
case to which this section applies, the
Director of the Office of Government
Ethics will, at the request of the com-
mittee considering the nomination,
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submit to the committee an opinion
letter of the mnature described in
§2634.605(c)(3) concerning the updated
disclosure. If the committee requests
such a letter, the expedited procedure
provided by §2634.605(c) will govern re-
view of the updated disclosure, which
will be deemed a report filed for pur-
poses of that paragraph.

§2634.607 Advice and opinions.

To assist employees in avoiding situ-
ations in which they might violate ap-
plicable financial disclosure laws and
regulations:

(a) The Director of the Office of Gov-
ernment Ethics will render formal ad-
visory opinions and informal advisory
letters on generally applicable mat-
ters, or on important matters of first
impression. See also part 2638 of this
chapter. The Director will ensure that
these advisory opinions and letters are
compiled, published, and made avail-
able to agency ethics officials and the
public.

(b) Designated agency ethics officials
will offer advice and guidance to em-
ployees as needed, to assist them in
complying with the requirements of
the Act and this part on financial dis-
closure.

(c) Employees who have questions
about the application of this part or
any supplemental agency regulations
to particular situations should seek ad-
vice from an agency ethics official.
Disciplinary action for violating this
part will not be taken against an em-
ployee who has engaged in conduct in
good faith reliance upon the advice of
an agency ethics official, provided that
the employee, in seeking such advice,
has made full disclosure of all relevant
circumstances. Where the employee’s
conduct violates a criminal statute, re-
liance on the advice of an agency eth-
ics official cannot ensure that the em-
ployee will not be prosecuted under
that statute. However, good faith reli-
ance on the advice of an agency ethics
official is a factor that may be taken
into account by the Department of Jus-
tice in the selection of cases for pros-
ecution. Disclosures made by an em-
ployee to an agency ethics official are
not protected by an attorney-client
privilege. An agency ethics official is
required by 28 U.S.C. 535 to report any

§2634.701

information he receives relating to a
violation of the criminal code, title 18
of the United States Code.

Subpart G—Penalties

§2634.701 Failure to file or falsifying
reports.

(a) Referral of cases. The head of each
agency, each Secretary concerned, or
the Director of the Office of Govern-
ment Ethics, as appropriate, must refer
to the Attorney General the name of
any individual when there is reason-
able cause to believe that such indi-
vidual has willfully failed to file a pub-
lic report or information required on
such report, or has willfully falsified
any information (public or confiden-
tial) required to be reported under this
part.

(b) Civil action. The Attorney General
may bring a civil action in any appro-
priate United States district court
against any individual who knowingly
and willfully falsifies or who know-
ingly and willfully fails to file or re-
port any information required by filers
of public reports under subpart B of
this part. The court in which the ac-
tion is brought may assess against the
individual a civil monetary penalty in
any amount, not to exceed the
amounts set forth in Table 1 to this
section, as provided by section 104(a) of
the Act, as amended, and as adjusted in
accordance with the inflation adjust-
ment procedures prescribed in the Fed-
eral Civil Penalties Inflation Adjust-
ment Act of 1990, as amended.

TABLE 1 TO §2634.701

Date of violation Penalty
Violation occurring between Sept. 14, 2007
and Nov. 2, 2015 $50,000
Violation occurring after Nov. 2, 2015 ........... 61,585

(c) Criminal action. An individual may
also be prosecuted under criminal stat-
utes for supplying false information on
any financial disclosure report.

(d) Administrative remedies. The Presi-
dent, the Vice President, the Director
of the Office of Government Ethics, the
Secretary concerned, the head of each
agency, and the Office of Personnel
Management may take appropriate
personnel or other action in accordance
with applicable law or regulation
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against any individual for failing to
file public or confidential reports re-
quired by this part, for filing such re-
ports late, or for falsifying or failing to
report required information. This may
include adverse action under 5 CFR
part 752, if applicable.

[83 FR 33981, July 18, 2018, as amended at 84
FR 6054, Feb. 26, 2019; 85 FR 2280, Jan. 15,
2020]

§2634.702 Breaches by trust
ciaries and interested parties.

fidu-

(a) The Attorney General may bring
a civil action in any appropriate
United States district court against
any individual who knowingly and will-
fully violates the provisions of
§2634.408(d)(1) or (e)(1). The court in
which the action is brought may assess
against the individual a civil monetary
penalty in any amount, not to exceed
the amounts set forth in Table 1 to this
section, as provided by section
102(£)(6)(C)(i) of the Act and as adjusted
in accordance with the inflation ad-
justment procedures prescribed in the
Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended.

TABLE 1 TO §2634.702

Date of violation Penalty
Violation occurring between Sept. 29, 1999
and Nov. 2, 2015 .....cccccvrnereerricicieenenes $11,000
Violation occurring after Nov. 2, 2015 ........... 20,489

(b) The Attorney General may bring
a civil action in any appropriate
United States district court against
any individual who negligently vio-
lates the provisions of §2634.408(d)(1) or
(e)(1). The court in which the action is
brought may assess against the indi-
vidual a civil monetary penalty in any
amount, not to exceed the amounts set
forth in Table 2 to this section, as pro-
vided by section 102(f)(6)(C)(ii) of the
Act and as adjusted in accordance with
the inflation adjustment procedures of
the Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended.

TABLE 2 TO §2634.702

Date of violation Penalty
Violation occurring between Sept. 29, 1999
and Nov. 2, 2015 ...ccoeeeeeeceeeeeeeeeeeeens $5,500
Violation occurring after Nov. 2, 2015 ........... 10,245
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[85 FR 2280, Jan. 15, 2020]

§2634.703 Misuse of public reports.

(a) The Attorney General may bring
a civil action against any person who
obtains or uses a report filed under this
part for any purpose prohibited by sec-
tion 105(c)(1) of the Act, as incor-
porated in §2634.603(f). The court in
which the action is brought may assess
against the person a civil monetary
penalty in any amount, not to exceed
the amounts set forth in Table 1 to this
section, as provided by section 105(c)(2)
of the Act and as adjusted in accord-
ance with the inflation adjustment pro-
cedures prescribed in the Federal Civil
Penalties Inflation Adjustment Act of
1990, as amended.

TABLE 1 TO §2634.703

Date of violation Penalty
Violation occurring between Sept. 29, 1999
and Nov. 2, 2015 ... $11,000
Violation occurring after Nov. 2, 2015 ........... 20,489

(b) This remedy shall be in addition
to any other remedy available under
statutory or common law.

[85 FR 2280, Jan. 15, 2020]

§2634.704 Late filing fee.

(a) In general. In accordance with sec-
tion 104(d) of the Act, any reporting in-
dividual who is required to file a public
financial disclosure report by the pro-
visions of this part must remit a late
filing fee of $200 to the appropriate
agency, payable to the U.S. Treasury,
if such report is filed more than 30 days
after the later of:

(1) The date such report is required
to be filed pursuant to the provisions of
this part; or

(2) The last day of any filing exten-
sion period granted pursuant to
§2634.201(g).

(b) Exceptions. (1) The designated
agency ethics official may waive the
late filing fee if the designated agency
ethics official determines that the
delay in filing was caused by extraor-
dinary circumstances. These cir-
cumstances include, but are not lim-
ited to, the agency’s failure to notify a
filer of the requirement to file the pub-
lic financial disclosure report, which
made the delay reasonably necessary.
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(2) Employees requesting a waiver of
the late filing fee from the designated
agency ethics official must request the
waiver in writing. The designated agen-
cy ethics official’s determination must
be made in writing to the employee
with a copy maintained by the agency.
The designated agency ethics official
may consult with the Office of Govern-
ment Ethics prior to approving any
waiver of the late filing fee.

(c) Procedure. (1) Each report received
by the agency must be marked with
the date of receipt. For any report
which has not been received by the end
of the period specified in paragraph (a)
of this section, the agency will advise
the delinquent filer, in writing, that:

(i) Because the financial disclosure
report is more than 30 days overdue, a
$200 late filing fee will become due at
the time of filing, by reason of section
104(d) of the Act and §2634.704;

(ii) The filer is directed to remit to
the agency, with the completed report,
the $200 fee, payable to the United
States Treasury;

(iii) If the filer fails to remit the $200
fee when filing a late report, it will be
subject to agency debt collection pro-
cedures; and

(iv) If extraordinary circumstances
exist that would justify a request for a
fee waiver, pursuant to paragraph (b) of
this section, such request and any sup-
porting documentation must be sub-
mitted immediately.

(2) Upon receipt from the reporting
individual of the $200 late filing fee, the
collecting agency will note the pay-
ment in its records, and will then for-
ward the money to the U.S. Treasury
for deposit as miscellaneous receipts,
in accordance with 31 U.S.C. 3302 and
Part 5 of Volume 1 of the Treasury Fi-
nancial Manual. If payment is not
forthcoming, agency debt collection
procedures may be utilized, which may
include salary or administrative offset,
initiation of a tax refund offset, or
other authorized action.

(d) Late filing fee not exclusive remedy.
The late filing fee is in addition to
other sanctions which may be imposed
for late filing. See §2634.701.

(e) Confidential filers. The late filing
fee does not apply to confidential fil-
ers. Late filing of confidential reports

§2634.802

will be handled administratively under
§2634.701(d).

(f) Date of filing. The date of filing for
purposes of determining whether a pub-
lic financial disclosure report is filed
more than 30 days late under this sec-
tion will be the date of receipt by the
agency, which should be noted on the
report in accordance with §2634.605(a).
The 30-day grace period on imposing a
late filing fee is adequate allowance for
administrative delays in the receipt of
reports by an agency.

Subpart H—Ethics Agreements

§2634.801 Scope.

This subpart applies to ethics agree-
ments made by any reporting indi-
vidual under either subpart B or I of
this part, to resolve potential or actual
conflicts of interest.

§2634.802

(a) Ethics agreement defined. The term
ethics agreement will include, for the
purposes of this subpart, any oral or
written promise by a reporting indi-
vidual to undertake specific actions in
order to alleviate an actual or apparent
conflict of interest, such as:

(1) Recusal;

(2) Divestiture of a financial interest;

(3) Resignation from a position with
a non-Federal business or other entity;

(4) Procurement of a waiver pursuant
to 18 U.S.C. 208(b)(1) or (b)(3); or

(5) BEstablishment of a qualified blind
or diversified trust under the Act and
subpart D of this part.

(b) Time limit. The ethics agreement
will specify that the individual must
complete the action which he or she
has agreed to undertake within a pe-
riod not to exceed three months from
the date of the agreement (or of Senate
confirmation, if applicable). Exceptions
to the three-month deadline can be
made in cases of unusual hardship, as
determined by the Office of Govern-
ment Ethics, for those ethics agree-
ments which are submitted to it (see
§2634.803), or by the designated agency
ethics official for all other ethics
agreements.

Example: An official of the ABC Aircraft
Company is nominated to a Department of
Defense position requiring the advice and

Requirements.
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consent of the Senate. As a condition of as-
suming the position, the individual has
agreed to divest himself of his ABC Aircraft
stock which he recently acquired while he
was an officer with the company. However,
the Securities and Exchange Commission
prohibits officers of public corporations from
deriving a profit from the sale of stock in the
corporation in which they hold office within
six months of acquiring the stock, and di-
rects that any such profit must be returned
to the issuing corporation or its stock hold-
ers. Since meeting the usual three-month
time limit specified in this subpart for satis-
fying an ethics agreement might entail los-
ing any profit that could be realized on the
sale of this stock, the nominee requests that
the limit be extended beyond the six-month
period imposed by the Commission. Written
approval must be obtained from the Office of
Government Ethics to extend the three-
month period.

§2634.803 Notification of ethics agree-
ments.

(a) Nominees to positions requiring the
advice and consent of the Senate. (1) In
the case of a nominee referred to in
§2634.201(c), the designated agency eth-
ics official will include with the report
submitted to the Office of Government
Ethics any ethics agreement which the
nominee has made.

(2) A designated agency ethics offi-
cial must immediately notify the Of-
fice of Government Ethics of any ethics
agreement of a nominee which is made
or becomes known to the designated
agency ethics official after the submis-
sion of the nominee’s report to the Of-
fice of Government Ethics. This re-
quirement includes an ethics agree-
ment made between a nominee and the
Senate confirmation committee. The
nominee must immediately report to
the designated agency ethics official
any ethics agreement made with the
committee.

(3) The Office of Government Ethics
must immediately apprise the des-
ignated agency ethics official and the
Senate confirmation committee of any
ethics agreements made directly be-
tween the nominee and the Office of
Government Ethics.

(4) Any ethics agreement approved by
the Office of Government Ethics during
its review of a nominee’s financial dis-
closure report may not be modified
without prior approval from the Office
of Government Ethics.
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(b) Incumbents and other reporting in-
dividuals. Incumbents and other report-
ing individuals may be required to
enter into an ethics agreement with
the designated agency ethics official
for the employee’s agency. Where an
ethics agreement has been made with
someone other than the designated
agency ethics official, the officer or
employee involved must promptly ap-
prise the designated agency ethics offi-
cial of the agreement.

§2634.804 Evidence of compliance.

(a) Requisite evidence of action taken.
(1) For ethics agreements of nominees
to positions requiring the advice and
consent of the Senate, evidence of any
action taken to comply with the terms
of such ethics agreements must be sub-
mitted to the designated agency ethics
official. The designated agency ethics
official will promptly notify the Office
of Government Ethics and the Senate
confirmation committee of actions
taken to comply with the ethics agree-
ment.

(2) In the case of incumbents and all
other reporting individuals, evidence of
any action taken to comply with the
terms of an ethics agreement must be
sent promptly to the designated agency
ethics official.

(b) The following materials and any
other appropriate information con-
stitute evidence of the action taken:

(1) Recusal. A copy of a recusal state-
ment listing and describing the specific
matters or subjects to which the
recusal applies, a statement of the
method by which the agency will en-
force the recusal. A recusal statement
is not required for a general affirma-
tion that the filer will comply with
ethics laws.

Example: A new employee of a Federal safe-
ty board owns stock in Nationwide Airlines.
She has entered into an ethics agreement to
recuse herself from participating in any acci-
dent investigations involving that com-
pany’s aircraft until such time as she can
complete a divestiture of the asset. She
sends an email to the designated agency eth-
ics official recusing herself from Nationwide
Airline matters. She sends an email to her
supervisor and subordinates to notify them
of the recusal and to request that they do
not refer matters involving Nationwide Air-
lines to her. She also sends a copy of that
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email to the designated agency ethics offi-
cial.

(2) Divestiture or resignation. Written
notification that the divestiture or res-
ignation has occurred.

(3) Waivers. A copy of any waivers
issued pursuant to 18 U.S.C. 208(b)(1) or
(b)(3) and signed by the appropriate su-
pervisory official.

(4) Blind or diversified trusts. Informa-
tion required by subpart D of this part
to be submitted to the Office of Gov-
ernment Ethics for its certification of
any qualified trust instrument. If the
Office of Government Ethics does not
certify the trust, the designated agen-
cy ethics official and, as appropriate,
the Senate confirmation committee
should be informed immediately.

§2634.805

Records of ethics agreements and ac-
tions described in this subpart will be
maintained by the agency. In addition,
copies of such record will be main-
tained by the Office of Government
Ethics with respect to filers whose re-
ports are certified by the Office of Gov-
ernment Ethics.

Retention.

Subpart I—Confidential Financial
Disclosure Reports

§2634.901 Policies of confidential fi-
nancial disclosure reporting.

(a) The confidential financial report-
ing system set forth in this subpart is
designed to complement the public re-
porting system established by title I of
the Act. High-level officials in the ex-
ecutive branch are required to report
certain financial interests publicly to
ensure that every citizen can have con-
fidence in the integrity of the Federal
Government. It is equally important in
order to guarantee the efficient and
honest operation of the Government
that other, less senior, executive
branch employees, whose Government
duties involve the exercise of signifi-
cant discretion in certain sensitive
areas, report their financial interests
and outside business activities to their
employing agencies, to facilitate the
review of possible conflicts of interest.
These reports assist an agency in ad-
ministering its ethics program and
counseling its employees. Such reports
are filed on a confidential basis.

§2634.901

(b) The confidential reporting system
seeks from employees only that infor-
mation which is relevant to the admin-
istration and application of criminal
conflict of interest laws, administra-
tive standards of conduct, and agency-
specific statutory and program-related
restrictions. The basic content of the
reports required by §2634.907 reflects
that certain information is generally
relevant to all agencies. However, de-
pending upon an agency’s authorized
activities and any special or unique
circumstances, additional information
may be necessary. In these situations,
and subject to the prior written ap-
proval of the Director of the Office of
Government Ethics, agencies may for-
mulate supplemental reporting re-
quirements by following the procedures
of §§2634.103 and 2634.601(b).

(c) This subpart also allows an agen-
cy to request, on a confidential basis,
additional information from persons
who are already subject to the public
reporting requirements of this part.
The public reporting requirements of
the Act address Governmentwide con-
cerns. The reporting requirements of
this subpart allow agencies to confront
special or unique agency concerns. If
those concerns prompt an agency to
seek more extensive reporting from
employees who file public reports, it
may proceed on a confidential, non-
public basis, with prior written ap-
proval from the Director of the Office
of Government Ethics, under the proce-
dures of §§2634.103 and 2634.601(b).

(d) The reports filed pursuant to this
subpart are specifically characterized
as ‘‘confidential,” and are required to
be withheld from the public, pursuant
to section 107(a) of the Act. Section
107(a) leaves no discretion on this issue
with the agencies. See also §2634.604.
Further, Executive Order 12674 as
modified by Executive Order 12731 pro-
vides, in section 201(d), for a system of
nonpublic (confidential) executive
branch financial disclosure to com-
plement the Act’s system of public dis-
closure. The confidential reports pro-
vided for by this subpart contain sen-
sitive commercial and financial infor-
mation, as well as personal privacy-
protected information. These reports
and the information which they con-
tain are, accordingly, exempt from
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being released to the public, under ex-
emptions 3(A) and (B), 4, and 6 of the
Freedom of Information Act (FOIA), 5
U.S.C. 552(b)(3)(A) and (B), (b)(4), and
(b)(6). Additional FOIA exemptions
may apply to particular reports or por-
tions of reports. Agency personnel will
not publicly release the reports or the
information which these reports con-
tain, except pursuant to an order
issued by a Federal court, or as other-
wise provided under applicable provi-
sions of the Privacy Act (b U.S.C. 552a),
and in the OGE/GOVT-2 Government-
wide executive branch Privacy Act sys-
tem of records, as well as any applica-
ble agency records system. If an agency
statute requires the public reporting of
certain information and, for purposes
of convenience, an agency chooses to
collect that information on the con-
fidential report form filed under this
subpart, only the special statutory in-
formation may be released to the pub-
lic, pursuant to the terms of the stat-
ute under which it was collected.

(e) Executive branch agencies hire or
use the paid and unpaid services of
many individuals on an advisory or
other less than full-time basis as spe-
cial Government employees. These em-
ployees may include experts and con-
sultants to the Government, as well as
members of Government advisory com-
mittees. It is important for those agen-
cies that utilize such services, and for
the individuals who provide the serv-
ices, to anticipate and avoid real or ap-
parent conflicts of interest. The con-
fidential financial disclosure system
promotes that goal, with special Gov-
ernment employees among those re-
quired to file confidential reports.

(f) For additional policies and defini-
tions of terms applicable to both the
public and confidential reporting sys-
tems, see §§2634.104 and 2634.105.

§2634.902 [Reserved]

§2634.903 General requirements, filing
dates, and extensions.

(a) Incumbents. A confidential filer
who holds a position or office described
in §2634.904(a) and who performs the
duties of that position or office for a
period in excess of 60 days during the
calendar year (including more than 60
days in an acting capacity) must file a
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confidential report as an incumbent,
containing the information prescribed
in §§2634.907 and 2634.908 on or before
February 15 of the following year. This
requirement does not apply if the em-
ployee has left Government service or
has left a covered position prior to the
due date for the report. No incumbent
reports are required of special Govern-
ment employees described in
§2634.904(a)(2), but who must file new
entrant reports under paragraph (b) of
this section upon each appointment or
reappointment. For confidential filers
under §2634.904(a)(3), consult agency
supplemental regulations.

(b) New entrants. (1) Not later than 30
days after assuming a new position or
office described in §2634.904(a) (which
also encompasses the reappointment or
redesignation of a special Government
employee, including one who is serving
on an advisory committee), a confiden-
tial filer must file a confidential report
containing the information prescribed
in §§2634.907 and 2634.908. For confiden-
tial filers under §2634.904(a)(3), consult
agency supplemental regulations.

(2) However, no report will be re-
quired if the individual:

(i) Has, within 30 days prior to as-
suming the position, left another posi-
tion or office referred to in §2634.904(a)
or in §2634.202, and has previously sat-
isfied the reporting requirements appli-
cable to that former position, but a
copy of the report filed by the indi-
vidual while in that position should be
made available to the appointing agen-
cy, and the individual must comply
with any agency requirement for a sup-
plementary report for the new position;

(ii) Has already filed such a report in
connection with consideration for ap-
pointment to the position. The agency
may request that the individual update
such a report if more than six months
has expired since it was filed; or

(iii) Is not reasonably expected to
perform the duties of an office or posi-
tion referred to in §2634.904(a) for more
than 60 days in the following 12-month
period, as determined by the des-
ignated agency ethics official or dele-
gate. That may occur most commonly
in the case of an employee who tempo-
rarily serves in an acting capacity in a
position described by §2634.904(a)(1). If
the individual actually performs the

600



Office of Government Ethics

duties of such position for more than 60
days in the 12-month period, then a
confidential financial disclosure report
must be filed within 15 calendar days
after the sixtieth day of such service in
the position. Paragraph (b)(2)(iii) of
this section does not apply to new en-
trants filing as special Government
employees under §2634.904(a)(2).

(3) Notwithstanding the filing dead-
line prescribed in paragraph (b)(1) of
this section, agencies may at their dis-
cretion, require that prospective en-
trants into positions described in
§2634.904(a) file their new entrant con-
fidential financial disclosure reports
prior to serving in such positions, to
ensure that there are no insurmount-
able ethics concerns. Additionally, a
special Government employee who has
been appointed to serve on an advisory
committee must file the required re-
port before any advice is rendered by
the employee to the agency, or in no
event, later than the first committee
meeting.

(c) Advisory committee definition. For
purposes of this subpart, the term advi-
sory committee will have the meaning
given to that term under section 3 of
the Federal Advisory Committee Act (b
U.S.C. app). Specifically, it means any
committee, board, commission, coun-
cil, conference, panel, task force, or
other similar group which is estab-
lished by statute or reorganization
plan, or established or utilized by the
President or one or more agencies, in
the interest of obtaining advice or rec-
ommendations for the President or one
or more agencies or officers of the Fed-
eral Government. Such term includes
any subcommittee or other subgroup of
any advisory committee, but does not
include the Advisory Commission on
Intergovernmental Relations, the Com-
mission on Government Procurement,
or any committee composed wholly of
full-time officers or employees of the
Federal Government.

(d) Extensions—(1) Agency extensions.
The agency reviewing official may, for
good cause shown, grant to any em-
ployee or class of employees a filing ex-
tension or several extensions totaling
not more than 90 days.

(2) Certain service during period of na-
tional emergency. In the case of an ac-
tive duty military officer or enlisted
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member of the Armed Forces, a Re-
serve or National Guard member on ac-
tive duty under orders issued pursuant
to title 10 or title 32 of the United
States Code, a commissioned officer of
the Uniformed Services (as defined in
10 U.S.C. 101), or any other employee,
who is deployed or sent to a combat
zone or required to perform services
away from the employee’s permanent
duty station in support of the Armed
Forces or other governmental entities
following a declaration by the Presi-
dent of a national emergency, the date
of filing will be extended to 90 days
after the last day of:

(i) The employee’s service in the
combat zone or away from the employ-
ee’s permanent duty station; or

(ii) The employee’s hospitalization as
a result of injury received or disease
contracted while serving during the na-
tional emergency.

(3) Agency procedures. Each agency
may prescribe procedures to provide for
the implementation of the extensions
provided for by this paragraph.

(e) Termination reports not required.
An employee who is required to file a
confidential financial disclosure report
is not required to file a termination re-
port upon leaving the filing position.

§2634.904 Confidential filer defined.

(a) The term confidential filer in-
cludes:

(1) Each officer or employee in the
executive branch whose position is
classified at GS-15 or below of the Gen-
eral Schedule prescribed by 5 U.S.C.
5332, or the rate of basic pay for which
is fixed, other than under the General
Schedule, at a rate which is less than
120% of the minimum rate of basic pay
for GS-15 of the General Schedule; each
officer or employee of the United
States Postal Service or Postal Rate
Commission whose basic rate of pay is
less than 120% of the minimum rate of
basic pay for GS-15 of the General
Schedule; each member of a uniformed
service whose pay grade is less than 0-
7 under 37 U.S.C. 201; and each officer
or employee in any other position de-
termined by the designated agency eth-
ics official to be of equal classification;
if:
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(i) The agency concludes that the du-
ties and responsibilities of the employ-
ee’s position require that employee to
participate personally and substan-
tially (as defined in §§2635.402(b)(4) and
2640.103(a)(2) of this chapter) through
decision or the exercise of significant
judgment, and without substantial su-
pervision and review, in taking a Gov-
ernment action regarding:

(A) Contracting or procurement;

(B) Administering or monitoring
grants, subsidies, licenses, or other fed-
erally conferred financial or oper-
ational benefits;

(C) Regulating or auditing any non-
Federal entity; or

(D) Other activities in which the
final decision or action will have a di-
rect and substantial economic effect on
the interests of any non-Federal enti-
ty; or

(ii) The agency concludes that the
duties and responsibilities of the em-
ployee’s position require the employee
to file such a report to avoid involve-
ment in a real or apparent conflict of
interest, or to carry out the purposes
behind any statute, Executive order,
rule, or regulation applicable to or ad-
ministered by the employee. Positions
which might be subject to a reporting
requirement under this subparagraph
include those with duties which involve
investigating or prosecuting violations
of criminal or civil law.

Example 1: A contracting officer develops
the requests for proposals for data processing
equipment of significant value which is to be
purchased by his agency. He works with sub-
stantial independence of action and exercises
significant judgment in developing the re-
quests. By engaging in this activity, he is
participating personally and substantially in
the contracting process. The contracting of-
ficer should be required to file a confidential
financial disclosure report.

Example 2: An agency environmental engi-
neer inspects a manufacturing plant to as-
certain whether the plant complies with per-
mits to release a certain effluent into a near-
by stream. Any violation of the permit
standards may result in civil penalties for
the plant, and in criminal penalties for the
plant’s management based upon any action
which they took to create the violation. If
the agency engineer determines that the
plant does not meet the permit require-
ments, he can require the plant to terminate
release of the effluent until the plant satis-
fies the permit standards. Because the engi-
neer exercises substantial discretion in regu-
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lating the plant’s activities, and because his
final decisions will have a substantial eco-
nomic effect on the plant’s interests, the en-
gineer should be required to file a confiden-
tial financial disclosure report.

Example 3: A GS-13 employee at an inde-
pendent grant making agency conducts the
initial agency review of grant applications
from nonprofit organizations and advises the
Deputy Assistant Chairman for Grants and
Awards about the merits of each application.
Although the process of reviewing the grant
applications entails significant judgment,
the employee’s analysis and recommenda-
tions are reviewed by the Deputy Assistant
Chairman, and the Assistant Chairman, be-
fore the Chairman decides what grants to
award. Because his work is subject to ‘‘sub-
stantial supervision and review,” the em-
ployee is not required to file a confidential
financial disclosure report unless the agency
determines that filing is necessary under
§2634.904(a)(1)(i1).

Example 4: As a senior investigator for a
criminal law enforcement agency, an em-
ployee often leads investigations, with sub-
stantial independence, of suspected felonies.
The investigator usually decides what infor-
mation will be contained in the agency’s re-
port of the suspected misconduct. Because he
participates personally and substantially
through the exercise of significant judgment
in investigating violations of criminal law,
the investigator should be required to file a
confidential financial disclosure report.

(2) Unless required to file public fi-
nancial disclosure reports by subpart B
of this part, all executive branch spe-
cial Government employees who:

(i) Have a substantial role in the for-
mulation of agency policy;

(ii) Serve on a Federal Advisory Com-
mittee; or

(iii) Meet the requirements of para-
graph (a)(1) of this section.

Example 1: A consultant to an agency peri-
odically advises the agency regarding impor-
tant foreign policy matters. The consultant
must file a confidential report if he is re-
tained as a special Government employee
and not an independent contractor.

Example 2: A special Government employee
serving as a member of an advisory com-
mittee (who is not a private group represent-
ative) attends four committee meetings
every year to provide advice to an agency
about pharmaceutical matters. No com-
pensation is received by the committee
member, other than travel expenses. The ad-
visory committee member must file a con-
fidential disclosure report because she is a
special Government employee.
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(3) Each public filer referred to in
§2634.202 on public disclosure who is re-
quired by agency regulations and forms
issued in accordance with §§2634.103
and 2634.601(b) to file a supplemental
confidential financial disclosure report
which contains information that is
more extensive than the information
required in the reporting individual’s
public financial disclosure report under
this part.

(4) Any employee who, notwith-
standing the employee’s exclusion from
the public financial reporting require-
ments of this part by virtue of a deter-
mination under §2634.203, is covered by
the criteria of paragraph (a)(1) of this
section.

(b) Any individual or class of individ-
uals described in paragraph (a) of this
section, including special Government
employees unless otherwise noted, may
be excluded from all or a portion of the
confidential reporting requirements of
this subpart, when the agency head or
designee determines that the duties of
a position make remote the possibility
that the incumbent will be involved in
a real or apparent conflict of interest.

Example 1: A special Government employee
who is a draftsman prepares the drawings to
be used by an agency in soliciting bids for
construction work on a bridge. Because he is
not involved in the contracting process asso-
ciated with the construction, the likelihood
that this action will create a conflict of in-
terest is remote. As a result, the special Gov-
ernment employee is not required to file a
confidential financial disclosure report.

Example 2: An agency has just hired aGS-5
Procurement Assistant who is responsible
for typing and processing procurement docu-
ments, answering status inquiries from the
public, performing office support duties such
as filing and copying, and maintaining an
on-line contract database. The Assistant is
not involved in contracting and has no other
actual procurement responsibilities. Thus,
the possibility that the Assistant will be in-
volved in a real or apparent conflict of inter-
est is remote, and the Assistant is not re-
quired to file.

§2634.905 Use of alternative proce-
dures.

Agencies are encouraged to consider
whether an alternative procedure
would allow the agency to more effec-
tively assess possible conflicts of inter-
est. With the prior written approval of
OGE, an agency may use an alternative
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procedure in lieu of filing the OGE
Form 450. The alternative procedure
may be an agency-specific form to be
filed in place thereof. An agency must
submit for approval a description of its
proposed alternative procedure to OGE.

Example 1: A nonsupervisory auditor at an
agency is regularly assigned to cases involv-
ing possible loan improprieties by financial
institutions. Prior to undertaking each en-
forcement review, the auditor reviews the
file to determine if she has a conflict of in-
terest. After determining that she has no
conflict of interest, she signs and dates a cer-
tification which verifies that she has re-
viewed the file and has made such a deter-
mination. She then files the certification
with the head of her auditing division at the
agency. On the other hand, if she cannot exe-
cute the certification, she informs the head
of her auditing division. In response, the di-
vision will either reassign the case or review
the conflicting interest to determine wheth-
er a waiver would be appropriate. This alter-
native procedure, if approved by the Office of
Government Ethics in writing, may be used
in lieu of requiring the auditor to file a con-
fidential financial disclosure report.

Example 2: To reduce its workload, an agen-
cy proposes that employees may file a state-
ment certifying there has been no change in
reportable information and no change in the
filer’s position and duties and attaching the
most recent OGE Form 450. This alternative
procedure, if approved by the Office of Gov-
ernment Ethics in writing, may be used in
lieu of requiring the filer to complete an
OGE Form 450.

§2634.906 Review of confidential filer
status.

The head of each agency, or an offi-
cer designated by the head of the agen-
cy for that purpose, will review any
complaint by an individual that the in-
dividual’s position has been improperly
determined by the agency to be one
which requires the submission of a con-
fidential financial disclosure report
pursuant to this subpart. A decision by
the agency head or designee regarding
the complaint will be final.

§2634.907 Report contents.

(a) Other than the reports described
in §2634.904(a)(3), each confidential fi-
nancial disclosure report must comply
with instructions issued by the Office
of Government Ethics and include on
the standardized form prescribed by
OGE (see §2634.601) the information de-
scribed in paragraphs (b) through (g) of
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this section for the filer. Each report
must also include the information de-
scribed in paragraph (h) of this section
for the filer’s spouse and dependent
children.

(b) Noninvestment income. Each finan-
cial disclosure report must disclose the
source of earned or other noninvest-
ment income in excess of $1,000 re-
ceived by the filer from any one source
during the reporting period, including:

(1) Salaries, fees, commissions, wages
and any other compensation for per-
sonal services (other than from United
States Government employment);

(2) Any honoraria, including pay-
ments made or to be made to chari-
table organizations on behalf of the
filer in lieu of honoraria; and

NOTE TO PARAGRAPH (b)(2): In determining
whether an honorarium exceeds the $1,000
threshold, subtract any actual and necessary
travel expenses incurred by the filer and one
relative, if the expenses are paid or reim-
bursed by the filer. If such expenses are paid
or reimbursed by the honorarium source,
they will not be counted as part of the hono-
rarium payment.

(3) Any other noninvestment income,
such as prizes, scholarships, awards,
gambling income or discharge of in-
debtedness.

Example to paragraphs (b)(1) and (b)(3): A
filer teaches a course at a local community
college, for which she receives a salary of
$3,000 per year. She also received, during the
previous reporting period, a $1,250 award for
outstanding local community service. She
must disclose both.

(c) Assets and investment income. Each
financial disclosure report must dis-
close separately:

(1) Each item of real and personal
property having a fair market value in
excess of $1,000 held by the filer at the
end of the reporting period in a trade
or business, or for investment or the
production of income, including but
not limited to:

(i) Real estate;

(ii) Stocks, bonds, securities, and fu-
tures contracts;

(iii) Sector mutual funds, sector ex-
change-traded funds, and other pooled
investment funds;

(iv) Pensions and annuities;

(v) Vested beneficial interests in
trusts;
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(vi) Ownership interest in businesses
and partnerships; and

(vii) Accounts receivable.

(2) The source of investment income
(dividends, rents, interest, capital
gains, or the income from qualified or
excepted trusts or excepted investment
funds (see paragraph (i) of this sec-
tion)), which is received by the filer
during the reporting period, and which
exceeds $1,000 in amount or value from
any one source, including but not lim-
ited to income derived from:

(i) Real estate;

(ii) Collectible items;

(iii) Stocks, bonds, and notes;

(iv) Copyrights;

(v) Vested beneficial
trusts and estates;

(vi) Pensions;

(vii) Sector mutual funds (see defini-
tion at §2640.102(q) of this chapter);

(viii) The investment portion of life
insurance contracts;

(ix) Loans;

(x) Gross income from a business;

(xi) Distributive share of a partner-
ship;

(xii) Joint business venture income;
and

(xiii) Payments from an estate or an
annuity or endowment contract.

interests in

NOTE TO PARAGRAPHS (c¢)(1) AND (c¢)(2): For
Individual Retirement Accounts (IRAs), bro-
kerage accounts, trusts, mutual or pension
funds, and other entities with portfolio hold-
ings, each underlying asset must be sepa-
rately disclosed, unless the entity qualifies
for special treatment under paragraph (i) of
this section.

(3) Exceptions. The following assets
and investment income are excepted
from the reporting requirements of
paragraphs (c)(1) and (c)(2) of this sec-
tion:

(i) A personal residence, as defined in
§2634.105(1);

(ii) Accounts (including both demand
and time deposits) in depository insti-
tutions, including banks, savings and
loan associations, credit unions, and
similar depository financial institu-
tions;

(iii) Money market mutual funds and
accounts;

(iv) U.S. Government obligations, in-
cluding Treasury bonds, bills, notes,
and savings bonds;
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(v) Government securities issued by
U.S. Government agencies;

(vi) Financial interests in any retire-
ment system of the United States (in-
cluding the Thrift Savings Plan) or
under the Social Security Act;

(vii) Financial interest in any diver-
sified fund held in any pension plan es-
tablished or maintained by State gov-
ernment or any political subdivision of
a State government for its employees;

(viii) A diversified fund in an em-
ployee benefit plan; and

(ix) Diversified mutual funds and
unit investment trusts.

NOTE TO PARAGRAPHS (c)(3)(vii) THROUGH
(ix): For purposes of this section, ‘‘diversi-
fied”” means that the fund does not have a
stated policy of concentrating its invest-
ments in any industry, business, single coun-
try other than the United States, or bonds of
a single State within the United States and,
in the case of an employee benefit plan,
means that the plan’s independent trustee
has a written policy of varying plan invest-
ments. Whether a fund meets this standard
may be determined by checking the fund’s
prospectus or by calling a broker or the man-
ager of the fund.

Example 1: A filer owns a beach house
which he rents out for several weeks each
summer, receiving annual rental income of
approximately $5,000. He must report the
rental property, as well as the city and state
in which it is located.

Example 2: A filer’s investment portfolio
consists of several stocks, U.S. Treasury
bonds, several cash bank deposit accounts,
an account in the Government’s Thrift Sav-
ings Plan, and shares in sector mutual funds
and diversified mutual funds. He must report
the name of each sector mutual fund in
which he owns shares, and the name of each
company in which he owns stock, valued at
over $1,000 at the end of the reporting period
or from which he received income of more
than $1,000 during the reporting period. He
need not report his diversified mutual funds,
U.S. Treasury bonds, bank deposit accounts,
or Thrift Savings Plan holdings.

(d) Liabilities. Each financial disclo-
sure report filed pursuant to this sub-
part must identify liabilities in excess
of $10,000 owed by the filer at any time
during the reporting period, and the
name and location of the creditors to
whom such liabilities are owed, except:

(1) Personal liabilities owed to a
spouse or to the parent, brother, sister,
or child of the filer, spouse, or depend-
ent child;
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(2) Any mortgage secured by a per-
sonal residence of the filer or the filer’s
spouse;

(3) Any loan secured by a personal
motor vehicle, household furniture, or
appliances, provided that the loan does
not exceed the purchase price of the
item which secures it;

(4) Any revolving charge account;

(5) Any student loan; and

(6) Any loan from a bank or other fi-
nancial institution on terms generally
available to the public.

Example: A filer owes $2,500 to his mother-
in-law and $12,000 to his best friend. He also
has a $15,000 balance on his credit card, a
$200,000 mortgage on his personal residence,
and a car loan. Under the financial disclo-
sure reporting requirements, he need not re-
port the debt to his mother-in-law, his credit
card balance, his mortgage, or his car loan.
He must, however, report the debt of over
$10,000 to his best friend.

(e) Positions with non-Federal organi-
ezations—(1) In general. Each financial
disclosure report filed pursuant to this
subpart must identify all positions held
at any time by the filer during the re-
porting period, other than with the
United States, as an officer, director,
trustee, general partner, proprietor,
representative, executor, employee, or
consultant of any corporation, com-
pany, firm, partnership, trust, or other
business enterprise, any nonprofit or-
ganization, any labor organization, or
any educational or other institution.

(2) Exceptions. The following positions
are excepted from the reporting re-
quirements of paragraph (e)(1) of this
section:

(i) Positions held in religious, social,
fraternal, or political entities; and

(ii) Positions solely of an honorary
nature, such as those with an emeritus
designation.

Example 1: A filer holds outside positions as
the trustee of his family trust, the secretary
of a local political party committee, and the
“‘Chairman” of his town’s Lions Club. He
also is a principal of a tutoring school on
weekends. The individual must report his
outside positions as trustee of the family
trust and as principal of the school. He does
not need to report his positions as secretary
of the local political party committee or
“‘Chairman’ because each of these positions
is excepted from disclosure.

Example 2: An official recently terminated
her role as the managing member of a lim-
ited liability corporation upon appointment
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to a position in the executive branch. The
managing member position must be dis-
closed in the official’s new entrant financial
disclosure report pursuant to this section.

Example 3: An official is a member of the
board of his church. The official does not
need to disclose the position in his financial
disclosure report.

Example 4: An official is an officer in a fra-
ternal organization that exists for the pur-
pose of performing service work in the com-
munity. The official does not need to dis-
close this position in her financial disclosure
report.

Example 5: An official is the ceremonial Pa-
rade Marshal for a local town’s annual
Founders’ Day event and, in that capacity,
leads a parade and serves as Master of Cere-
monies for an awards ceremony at the town
hall. The official does not need to disclose
this position in her financial disclosure re-
port.

Example 6: An official recently terminated
his role as a campaign manager for a can-
didate for the Office of the President of the
United States upon appointment to a non-
career position in the executive branch. The
official does not need to disclose the cam-
paign manager position in his financial dis-
closure report.

Example 7: Immediately prior to her recent
appointment to a position in an agency, an
official terminated her employment as a cor-
porate officer. In connection with her em-
ployment, she served for several years as the
corporation’s representative to an incor-
porated association that represents members
of the industry in which the corporation op-
erates. She does not need to disclose her role
as her employer’s representative to the asso-
ciation because she performed her represent-
ative duties in her capacity as a corporate
officer.

Example 8: An official holds a position on
the board of directors of a local food bank.
The official must disclose the position in his
financial disclosure report.

(f) Agreements and arrangements. Each
financial disclosure report filed pursu-
ant to this subpart must identify the
parties to, and must briefly describe
the terms of, any agreement or ar-
rangement of the filer in existence at
any time during the reporting period
with respect to:

(1) Future employment (including the
date on which the filer entered into the
agreement for future employment);

(2) A leave of absence from employ-
ment during the period of the filer’s
Government service;

(3) Continuation of payments by a
current or former employer other than
the United States Government; and
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(4) Continuing participation in an
employee welfare or benefit plan main-
tained by a current or former employer
other than the United States Govern-
ment. Confidential filers are not re-
quired to disclose continuing participa-
tion in a defined contribution plan,
such as a 401(k) plan, to which a former
employer is no longer making con-
tributions.

NOTE TO PARAGRAPH (f)(4): Even if the
agreement is not reportable, the filer must
disclose any reportable asset, such as a sec-
tor fund or a stock, held in the account.

Example 1: A filer plans to retire from Gov-
ernment service in eight months. She has ne-
gotiated an arrangement for part-time em-
ployment with a private-sector company, to
commence upon her retirement. On her fi-
nancial disclosure report, she must identify
the future employer, and briefly describe the
terms of, this agreement and disclose the
date on which she entered into the agree-
ment.

Example 2: A new employee has entered a
position which requires the filing of a con-
fidential form. During his Government ten-
ure, he will continue to receive deferred
compensation from his former employer and
will continue to participate in its pension
plan. He must report the receipt of deferred
compensation and the participation in the
defined benefit plan.

Example 3: An employee has a defined con-
tribution plan with a former employer. The
employer no longer makes contributions to
the plan. In the account, the employee holds
shares worth $15,000 in an S&P 500 Index fund
and shares worth $7,000 in an U.S. Financial
Services fund. The employee does not need to
disclose either the agreement to continue to
participate in the plan or the S&P 500 Index
Fund. The employee must disclose the U.S.
Financial Services Fund sector fund.

(g) Gifts and travel reimbursements. (1)
Each annual financial disclosure report
filed pursuant to this subpart must
contain a brief description of all gifts
and travel reimbursements aggregating
more than $415 in value which are re-
ceived by the filer during the reporting
period from any one source, as well as
the identity of the source. For travel-
related items, the report must include
a travel itinerary, the dates, and the
nature of expenses provided. Special
government employees are not required
to report the travel reimbursements re-
ceived from their non-Federal employ-
ers.
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(2) Aggregation exception. Any gift or
travel reimbursement with a fair mar-
ket value of $166 or less need not be ag-
gregated for purposes of the reporting
rules of this section. However, the ac-
ceptance of gifts, whether or not re-
portable, is subject to the restrictions
imposed by Executive Order 12674, as
modified by Executive Order 12731, and
the implementing regulations on
standards of ethical conduct.

NOTE TO PARAGRAPH (g)(2): The Office of
Government Ethics sets these amounts every
3 years using the same disclosure thresholds
as those for public financial disclosure filers.
In 2020, the reporting thresholds were set at
$415 and the aggregation threshold was set at
$166. The Office of Government Ethics will
update this part in 2023 and every three years
thereafter to reflect the new amount.

(3) Valuation of gifts and travel reim-
bursements. The value to be assigned to
a gift or travel reimbursement is its
fair market value. For most reimburse-
ments, this will be the amount actu-
ally received. For gifts, the value
should be determined in one of the fol-
lowing manners:

(i) If the gift is readily available in
the market, the value will be its retail
price. The filer need not contact the
donor, but may contact a retail estab-
lishment selling similar items to deter-
mine the present cost in the market.

(ii) If the item is not readily avail-
able in the market, such as a piece of
art, the filer may make a good faith es-
timate of the value of the item.

(iii) The term ‘‘readily available in
the market’” means that an item gen-
erally is available for retail purchase.

(4) New entrants, as described in
§2634.903(b), need not report any infor-
mation on gifts and travel reimburse-
ments.

(5) Ezxceptions. Reports need not con-
tain any information about gifts and
travel reimbursements received from
relatives (see §2634.105(0)) or during a
period in which the filer was not an of-
ficer or employee of the Federal Gov-
ernment. Additionally, any food, lodg-
ing, or entertainment received as ‘‘per-
sonal hospitality of any individual,” as
defined in §2634.105(k), need not be re-
ported. See also exclusions specified in
the definitions of ‘gift” and ‘‘reim-
bursement’ at §2634.105(h) and (n).

§2634.907

Example: A filer accepts a laptop bag, a t-
shirt, and a cell phone from a community
service organization he has worked with
solely in his private capacity. He determines
that the value of these gifts is:

Gift 1—Laptop bag: $200
Gift 2—T-shirt: $20
Gift 3—Cell phone: $275

The filer must disclose Gift 1 and Gift 3 be-
cause, together, they aggregate more than
$415 in value from the same source. He need
not aggregate or report Gift 2 because the
gift’s value does not exceed $166.

(h) Disclosure rules for spouses and de-
pendent children—(1) Noninvestment in-
come. (i) Each financial disclosure re-
port required by the provisions of this
subpart must disclose the source of
earned income in excess of $1,000 from
any one source, which is received by
the filer’s spouse during the reporting
period. If earned income is derived
from a spouse’s self-employment in a
business or profession, the report must
disclose the nature of the business or
profession. The filer is not required to
report other noninvestment income re-
ceived by the spouse such as prizes,
scholarships, awards, gambling income,
or a discharge of indebtedness.

(ii) Each report must disclose the
source of any honoraria received by the
spouse (or payments made or to be
made to charity on the spouse’s behalf
in lieu of honoraria) in excess of $1,000
from any one source during the report-
ing period.

Example to paragraph (h)(1): A filer’s hus-
band has a seasonal part-time job as a sales
clerk at a department store, for which he re-
ceives a salary of $1,000 per year, and an hon-
orarium of $1,250 from the state university.
The filer need not report her husband’s out-
side earned income because it did not exceed
$1,000. She must, however, report the source
of the honorarium because it exceeded $1,000.

(2) Assets and investment income. Each
confidential financial disclosure report
must disclose the assets and invest-
ment income described in paragraph (c)
of this section and held by the spouse
or dependent child of the filer.

(3) Liabilities. Each confidential fi-
nancial disclosure report must disclose
all information concerning liabilities
described in paragraph (d) of this sec-
tion and owed by a spouse or dependent
child.
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(4) Gifts and travel reimbursements. (i)
Each annual confidential financial dis-
closure report must disclose gifts and
reimbursements described in paragraph
(g) of this section and received by a
spouse or dependent child which are
not received totally independently of
their relationship to the filer.

(ii) A filer who is a new entrant as
described in §2634.903(b) is not required
to report information regarding gifts
and reimbursements received by a
spouse or dependent child.

(5) Divorce and separation. A filer need
not report any information about:

(i) A spouse living separate and apart
from the filer with the intention of ter-
minating the marriage or providing for
permanent separation;

(ii) A former spouse or a spouse from
whom the filer is permanently sepa-
rated; or

(iii) Any income or obligations of the
filer arising from dissolution of the fil-
er’s marriage or permanent separation
from a spouse.

Example: A filer and her husband are living
apart in anticipation of divorcing. The filer
need not report any information about her
spouse’s sole assets and liabilities, but she
must continue to report their joint assets
and liabilities.

(6) Unusual circumstances. In very rare
cases, certain interests in property,
transactions, and liabilities of a spouse
or a dependent child are excluded from
reporting requirements, provided that
each requirement of this paragraph is
strictly met.

(i) The filer must certify without
qualification that the item represents
the spouse’s or dependent child’s sole
financial interest or responsibility, and
that the filer has no knowledge regard-
ing that item;

(ii) The item must not be in any way,
past or present, derived from the in-
come, assets or activities of the filer;
and

(iii) The filer must not derive, or ex-
pect to derive, any financial or eco-
nomic benefit from the item.

NOTE TO PARAGRAPH (h)(6): The exception
described in paragraph (6) of this section is
not available to most filers. One who pre-
pares or files a joint tax return with a spouse
will normally derive a financial or economic
benefit from assets held by the spouse, and
will also be presumed to have knowledge of
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such items; therefore one could not avail
oneself of this exception after preparing or
filing a joint tax return. If the filer and the
spouse cohabitate and share household ex-
penses, the filer will be deemed to derive an
economic benefit from the item, unless the
item is beyond the filer’s control.

Example: The spouse of a filer has a man-
aged account with a brokerage firm. The
filer knows the account exists but the spouse
does not share any information about the
holdings and does not want the information
disclosed on a financial disclosure state-
ment. The filer must disclose the holdings in
the spouse’s managed account because the
spouse shares in paying expenses (for exam-
ple, household, vacation, or child related).

(i) Trusts, estates, and investment
funds—(1) In general. (i) Except as oth-
erwise provided in this section, each
confidential financial disclosure report
must include the information required
by this subpart about the holdings of
any trust, estate, investment fund or
other financial arrangement from
which income is received by, or with
respect to which a beneficial interest
in principal or income is held by, the
filer, the filer’s spouse, or dependent
child.

(ii) Information about the underlying
holdings of a trust is required if the
filer, filer’s spouse, or dependent child
currently is entitled to receive income
from the trust or is entitled to access
the principal of the trust. If a filer, fil-
er’s spouse, or dependent child has a
beneficial interest in a trust that ei-
ther will provide income or the ability
to access the principal in the future,
the filer should determine whether
there is a vested interest in the trust
under controlling state law. However,
no information about the underlying
holdings of the trust is required for a
nonvested beneficial interest in the
principal or income of a trust.

NOTE TO PARAGRAPH (i)(1): Nothing in this
section requires the reporting of the holdings
of a revocable inter vivos trust (also known
as a ‘‘living trust’) with respect to which the
filer, the filer’s spouse or dependent child
has only a remainder interest, whether or
not vested, provided that the grantor of the
trust is neither the filer, the filer’s spouse,
nor the filer’s dependent child. Furthermore,
nothing in this section requires the report-
ing of the holdings of a revocable inter vivos
trust from which the filer, the filer’s spouse
or dependent child receives any discre-
tionary distribution, provided that the
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grantor of the trust is neither the filer, the
filer’s spouse, nor the filer’s dependent child.

(2) Qualified trusts and excepted trusts.
(i) A filer should not report informa-
tion about the holdings of any qualified
blind trust (as defined in §2634.402) or
any qualified diversified trust (as de-
fined in §2634.402).

(ii) In the case of an excepted trust,
a filer should indicate the general na-
ture of its holdings, to the extent
known, but does not otherwise need to
report information about the trust’s
holdings. For purposes of this part, the
term ‘‘excepted trust’” means a trust:

(A) Which was not created directly
by the filer, spouse, or dependent child;
and

(B) The holdings or sources of income
of which the filer, spouse, or dependent
child have no specific knowledge
through a report, disclosure, or con-
structive receipt, whether intended or
inadvertent.

(3) Excepted investment funds. (i) No
information is required under para-
graph (i)(1) of this section about the
underlying holdings of an excepted in-
vestment fund as defined in paragraph
(1)(3)(ii) of this section, except that the
fund itself must be identified as an in-
terest in property and/or a source of in-
come.

(ii) For purposes of financial disclo-
sure reports filed under the provisions
of this subpart, an ‘‘excepted invest-
ment fund” means a widely held in-
vestment fund (whether a mutual fund,
regulated investment company, com-
mon trust fund maintained by a bank
or similar financial institution, pen-
sion or deferred compensation plan, or
any other investment fund), if:

(A)(1) The fund is publicly traded or
available; or

(2) The assets of the fund are widely
diversified; and

(B) The filer neither exercises control
over nor has the ability to exercise
control over the financial interests
held by the fund.

(iii) A fund is widely diversified if it
does not have a stated policy of con-
centrating its investments in any in-
dustry, business, single country other
than the United States, or bonds of a
single State within the United States.

NOTE TO PARAGRAPH (i)(3): The fact that an
investment fund qualifies as an excepted in-
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vestment fund is not relevant to a deter-
mination as to whether the investment
qualifies for an exemption to the criminal
conflict of interest statute at 18 U.S.C.
208(a), pursuant to part 2640 of this chapter.
Some excepted investment funds qualify for
exemptions pursuant to part 2640, while
other excepted investment funds do not qual-
ify for such exemptions. If an employee holds
an excepted investment fund that is not ex-
empt from 18 U.S.C. 208(a), the ethics official
may need additional information from the
filer to determine if the holdings of the fund
create a conflict of interest and should ad-
vise the employee to monitor the fund’s
holdings for potential conflicts of interest.

() Special rules. (1) Political cam-
paign funds, including campaign re-
ceipts and expenditures, need not be in-
cluded in any report filed under this
subpart. However, if the individual has
authority to exercise control over the
fund’s assets for personal use rather
than campaign or political purposes,
that portion of the fund over which
such authority exists must be reported.

(2) With permission of the designated
agency ethics official, a filer may at-
tach to the reporting form a copy of a
statement which, in a clear and concise
fashion, readily discloses all informa-
tion which the filer would otherwise
have been required to enter on the con-
cerned part of the report form.

(k) For reports of confidential filers
described in §2634.904(a)(3), each supple-
mental confidential financial disclo-
sure report will include only the sup-
plemental information:

(1) Which is more extensive than that
required in the reporting individual’s
public financial disclosure report under
this part; and

(2) Which has been approved by the
Office of Government Ethics for collec-
tion by the agency concerned, as set
forth in supplemental agency regula-
tions and forms, issued under §§2634.103
and 2634.601(b) (see §2634.901(b) and (c)).

[83 FR 33981, July 18, 2018, as amended at 85
FR 36716, June 18, 2020]

§2634.908 Reporting periods.

(a) Incumbents. Each confidential fi-
nancial disclosure report filed under
§2634.903(a) must include the informa-
tion required to be reported under this
subpart for the preceding calendar
year, or for any portion of that period
not covered by a previous confidential
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or public financial disclosure report
filed under this part.

(b) New entrants. Each confidential fi-
nancial disclosure report filed under
§2634.903(b) must include the informa-
tion required to be reported under this
subpart for the following reporting pe-
riods:

(1) Noninvestment income for the
preceding 12 months;

(2) Assets held on the date of filing.
New entrant filers are not required to
report assets no longer held at the time
of appointment, even if the assets pre-
viously produced income before the fil-
ers were appointed to their confidential
positions;

(3) Liabilities owed on the date of fil-
ng;

(4) Positions with non-Federal orga-
nizations for the preceding 12 months;
and

(6) Agreements and arrangements
held on the date of filing.

§2634.909 Procedures,
ethics agreements.

(a) The provisions of subpart F of
this part govern the filing procedures
and forms for, and the custody and re-
view of, confidential disclosure reports
filed under this subpart.

(b) For penalties and remedial action
which apply in the event that the re-
porting individual fails to file, falsifies
information, or files late with respect
to confidential financial disclosure re-
ports, see subpart G of this part.

(c) Subpart H of this part on ethics
agreements applies to both the public
and confidential reporting systems
under this part.

penalties, and

Subpart J—Certificates of
Divestiture

§2634.1001 Overview.

(a) Scope. 26 U.S.C. 1043 and the rules
of this subpart allow an eligible person
to defer paying capital gains tax on
property sold to comply with conflict
of interest requirements. To defer the
gains, an eligible person must obtain a
Certificate of Divestiture from the Di-
rector of the Office of Government Eth-
ics before selling the property. This
subpart describes the circumstances
when an eligible person may obtain a
Certificate of Divestiture and estab-
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lishes the procedure that the Office of
Government Ethics uses to issue Cer-
tificates of Divestiture.

(b) Purpose. The purpose of section
1043 and this subpart is to minimize the
burden that would result from paying
capital gains tax on the sale of assets
to comply with conflict of interest re-
quirements. Minimizing this burden
aids in attracting and retaining highly
qualified personnel in the executive
branch and ensures the confidence of
the public in the integrity of Govern-
ment officials and decision-making
processes.

§2634.1002 Role of the Internal Rev-
enue Service.

The Internal Revenue Service (IRS)
has jurisdiction over the tax aspects of
a divestiture made pursuant to a Cer-
tificate of Divestiture. Eligible persons
seeking to defer capital gains:

(a) Must follow IRS requirements for
reporting dispositions of property and
electing under section 1043 not to rec-
ognize capital gains; and

(b) Should consult a personal tax ad-
visor or the IRS for guidance on these
matters.

§2634.1003 Definitions.

For purposes of this subpart:

(a) Eligible person means:

(1) Any officer or employee of the ex-
ecutive branch of the Federal Govern-
ment, except a person who is a special
Government employee as defined in 18
U.S.C. 202;

(2) The spouse or any minor or de-
pendent child of the individual referred
to in paragraph (1) of this definition;
and

(3) Any trustee holding property in a
trust in which an individual referred to
in paragraph (1) or (2) of this definition
has a beneficial interest in principal or
income.

(b) Permitted property means:

(1) An obligation of the United
States; or

(2) A diversified investment fund. A di-
versified investment fund is a diversi-
fied mutual fund (including diversified
exchange-traded funds) or a diversified
unit investment trust, as defined in 5
CFR 2640.102(a), (k) and (u);
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(3) Provided, however, a permitted
property cannot be any holding prohib-
ited by statute, regulation, rule, or Ex-
ecutive order. As a result, require-
ments applicable to specific agencies
and positions may limit an eligible per-
son’s choices of permitted property. An
employee seeking a Certificate of Di-
vestiture should consult the appro-
priate designated agency ethics official
to determine whether a statute, regula-
tion, rule, or Executive order may
limit choices of permitted property.

§2634.1004 General rule.

(a) The Director of the Office of Gov-
ernment Ethics may issue a Certificate
of Divestiture for specific property in
accordance with the procedures of
§2634.1005 if:

(1) The Director determines that di-
vestiture of the property by an eligible
person is reasonably necessary to com-
ply with 18 U.S.C. 208, or any other
Federal conflict of interest statute,
regulation, rule, or Executive order; or

(2) A congressional committee re-
quires divestiture as a condition of
confirmation.

(b) The Director of the Office of Gov-
ernment Ethics cannot issue a Certifi-
cate of Divestiture for property that
already has been sold.

Example 1: An employee is directed to di-
vest shares of stock, a limited partnership
interest, and foreign currencies. If the sale of
these assets will result in capital gains under
the Internal Revenue Code, the employee
may request and receive a Certificate of Di-
vestiture.

Example 2: An employee of the Department
of Commerce is directed to divest his shares
of XYZ stock acquired through the exercise
of options held in an employee benefit plan.
The employee explains that the gain from
the sale of the stock will be treated as ordi-
nary income. Because only capital gains re-
alized under Federal tax law are eligible for
deferral under section 1043, a Certificate of
Divestiture cannot be issued for the sale of
the XYZ stock.

Example 3: During her Senate confirmation
hearing, a nominee to a Department of De-
fense (DOD) position is directed to divest
stock in a DOD contractor as a condition of
her confirmation. Eager to comply with the
order to divest, the nominee sells her stock
immediately after the hearing and prior to
being confirmed by the Senate. Once she is a
DOD employee, she requests a Certificate of
Divestiture for the stock. Because the Office
of Government Ethics cannot issue a Certifi-

§2634.1005

cate of Divestiture for property that has al-
ready been divested, the employee’s request
for a Certificate of Divestiture must be de-
nied.

§2634.1005 How to obtain a Certificate
of Divestiture.

(a) Employee’s request to the designated
agency ethics official. An employee seek-
ing a Certificate of Divestiture must
submit a written request to the des-
ignated agency ethics official at his or
her agency. The request must contain:

(1) A full and specific description of
the property that will be divested. For
example, if the property is corporate
stock, the request must include the
number of shares for which the eligible
person seeks a Certificate of Divesti-
ture;

(2) A brief description of how the eli-
gible person acquired the property;

(3) A statement that the eligible per-
son holding the property has agreed to
divest the property; and

(4)(1) The date that the requirement
to divest first applied; or

(ii) The date the employee first
agreed that the eligible person would
divest the property in order to comply
with conflict of interest requirements.

(b) Designated agency ethics official’s
submission to the Office of Government
Ethics. The designated agency ethics of-
ficial must forward to the Director of
the Office of Government Ethics the
employee’s written request described
in paragraph (a) of this section. In ad-
dition, the designated agency ethics of-
ficial must submit:

(1) A copy of the employee’s most re-
cent Incumbent financial disclosure re-
port, or New Entrant report, if an In-
cumbent report has not been filed, and
any subsequent Periodic Transaction
reports, as required by this part. If the
employee is not required to file a fi-
nancial disclosure report, the des-
ignated agency ethics official must ob-
tain from the employee, and submit to
the Office of Government Ethics, a list-
ing of the employee’s interests that
would be required to be disclosed on a
confidential financial disclosure report
excluding gifts and travel reimburse-
ments. For purposes of this listing, the
reporting period is the preceding 12
months from the date the requirement
to divest first applied or the date the
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employee first agreed that the eligible
person would divest the property;

(2) An opinion that describes why di-
vestiture of the property is reasonably
necessary to comply with 18 U.S.C. 208,
or any other Federal conflict of inter-
est statute, regulation, rule, or Execu-
tive order;

(3) If applicable, a statement identi-
fying any factors that, in the opinion
of the designated agency ethics offi-
cial, weigh against the issuance of a
certificate of divestiture; and

(4) A brief description of the employ-
ee’s position or a citation to a statute
that sets forth the duties of the posi-
tion.

(c) Divestitures required by a congres-
sional committee. In the case of a dives-
titure required by a congressional com-
mittee as a condition of confirmation,
the designated agency ethics official
must submit appropriate evidence that
the committee requires the divestiture.
A transcript of congressional testi-
mony or a written statement from the
designated agency ethics official con-
cerning the committee’s custom re-
garding divestiture are examples of
evidence of the committee’s require-
ments.

(d) Divestitures for property held in a
trust. In the case of divestiture of prop-
erty held in a trust, the employee must
submit a copy of the trust instrument,
as well as a list of the trust’s current
holdings, unless the holdings are listed
on the employee’s most recent finan-
cial disclosure report. In certain cases
involving divestiture of property held
in a trust, the Director may not issue
a Certificate of Divestiture unless the
parties take actions which, in the opin-
ion of the Director, are appropriate to
exclude, to the extent practicable, par-
ties other than eligible persons from
benefitting from the deferral of capital
gains. Such actions may include, as
permitted by applicable State law, di-
vision of the trust into separate port-
folios, special distributions, dissolution
of the trust, or anything else deemed
feasible by the Director, in his or her
sole discretion.

Example: An employee has a 90% beneficial
interest in an irrevocable trust created by
his grandfather. His four adult children have
the remaining 10% beneficial interest in the
trust. A number of the assets held in the
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trust must be sold to comply with conflicts
of interest requirements. Due to State law,
no action can be taken to separate the trust
assets. Because the adult children have a
small interest in the trust and the assets
cannot be separated, the Director may con-
sider issuing a Certificate of Divestiture to
the trustee for the sale of all of the con-
flicting assets.

(e) Time requirements. A request for a
Certificate of Divestiture does not ex-
tend the time in which an employee
otherwise must divest property re-
quired to be divested pursuant to an
ethics agreement, or prohibited by
statute, regulation, rule, or Executive
order. Therefore, an employee must
submit his or her request for a Certifi-
cate of Divestiture as soon as possible
once the requirement to divest be-
comes applicable. The Office of Govern-
ment Ethics will consider requests sub-
mitted beyond the applicable time pe-
riod for divestiture. If the designated
agency ethics official submits a re-
quest to the Office of Government Eth-
ics beyond the applicable time period
for divestiture, he must explain the
reason for the delay. See §§2634.802 and
2635.403 for rules relating to the time
requirements for divestiture.

(f) Response by the Office of Govern-
ment Ethics. After reviewing the mate-
rials submitted by the employee and
the designated agency ethics official,
and making a determination that all
requirements have been met, the Direc-
tor will issue a Certificate of Divesti-
ture. The certificate will be sent to the
designated agency ethics official who
will then forward it to the employee.

§2634.1006 Rollover
property.

(a) Reinvestment of proceeds. In order
to qualify for deferral of capital gains,
an eligible person must reinvest the
proceeds from the sale of the property
divested pursuant to a Certificate of
Divestiture into permitted property
during the 60-day period beginning on
the date of the sale. The proceeds may
be reinvested into one or more types of
permitted property.

into permitted

Example 1: A recently hired employee of
the Department of Transportation receives a
Certificate of Divestiture for the sale of a
large block of stock in an airline. He may
split the proceeds of the sale and reinvest
them in an S&P Index Fund, a diversified
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Growth Stock Fund, and U.S. Treasury
bonds.

Example 2: The Secretary of Treasury sells
certain stock after receiving a Certificate of
Divestiture and is considering reinvesting
the proceeds from the sale into U.S. Treas-
ury securities. However, because the Sec-
retary of the Treasury is prohibited by 31
U.S.C. 329 from being involved in buying ob-
ligations of the United States Government,
the Secretary cannot reinvest the proceeds
in such securities. However, she may invest
the proceeds in a diversified mutual fund.
See the definition of permitted property at
§2634.1003(b).

(b) Internal Revenue Service reporting
requirements. An eligible person who
elects to defer the recognition of cap-
ital gains from the sale of property
pursuant to a Certificate of Divestiture
must follow Internal Revenue Service
rules for reporting the sale of the prop-
erty and the reinvestment transaction.

§2634.1007 Cases in which Certificates
of Divestiture will not be issued.

The Director of the Office of Govern-
ment Ethics, in his or her sole discre-
tion, may deny a request for a Certifi-
cate of Divestiture in cases where an
unfair or unintended benefit would re-
sult. Examples of such cases include:

(a) Employee benefit plans. The Direc-
tor will not issue a Certificate of Dives-
titure if the property is held in a pen-
sion, profit-sharing, stock bonus, or
other employee benefit plan and can
otherwise be rolled over into an eligi-
ble tax-deferred retirement plan within
the 60-day reinvestment period.

(b) Tax-Deferred and Tax-Advantaged
Accounts. The Director will not issue a
Certificate of Divestiture if the prop-
erty is held in an Individual Retire-
ment Account, college savings plan (529
plan), or other tax-deferred or tax-ad-
vantaged account (e.g., 401(k), 403(b),
457 plans, etc.), which allow the ac-
count holder to exchange the property
for permissible property without incur-
ring a capital gain.

(c) Complete divestiture. The Director
will not issue a Certificate of Divesti-
ture unless the employee agrees to di-
vest all of the property that presents a
conflict of interest, as well as other
similar or related property that pre-
sents a conflict of interest under a Fed-
eral conflict of interest statute, regula-
tion, rule, or Executive order. However,
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any property that qualifies for a regu-
latory exemption at part 2640 of this
chapter need not be divested for a Cer-
tificate of Divestiture to be issued.

Example: A Department of Agriculture em-
ployee owns shares of stock in Better Work-
space, Inc. valued at $25,000. As part of his of-
ficial duties, the employee is assigned to
evaluate bids for a contract to renovate of-
fice space at his agency. The Department’s
designated agency ethics official discovers
that Better Workspace is one of the compa-
nies that has submitted a bid and directs the
employee to sell his stock in the company.
Because Better Workspace is a publicly trad-
ed security, the employee could retain up to
$15,000 of the stock under the regulatory ex-
emption for interests in securities at
§2640.202(a) of this chapter. He would be able
to request a Certificate of Divestiture for the
$10,000 of Better Workspace stock that is not
covered by the exemption. Alternatively, he
could request a Certificate of Divestiture for
the entire $25,000 worth of stock. If he choos-
es to sell his stock down to an amount per-
mitted under the regulatory exemption, the
Office of Government Ethics will not issue
additional Certificates of Divestiture if the
value of the stock goes above $15,000 again.

(d) Property acquired under improper
circumstances. The Director will not
issue a Certificate of Divestiture:

(1) If the eligible person acquired the
property at a time when its acquisition
was prohibited by statute, regulation,
rule, or Executive order; or

(2) If circumstances would otherwise
create the appearance of a conflict
with the conscientious performance of
Government responsibilities.

§2634.1008 Public access to a Certifi-
cate of Divestiture.

A Certificate of Divestiture issued
pursuant to the provisions of this sub-
part is available to the public in ac-
cordance with the rules of §2634.603.

PART 2635—STANDARDS OF ETH-
ICAL CONDUCT FOR EMPLOYEES
OF THE EXECUTIVE BRANCH

Subpart A—General Provisions

Sec.

2635.101 Basic obligation of public service.

2635.102 Definitions.

2635.103 Applicability to members of the
uniformed services.

2635.104 Applicability to employees on de-
tail.

2635.106 Supplemental agency regulations.

613



§2635.101

2635.106 Disciplinary and corrective action.
2635.107 Ethics advice.

Subpart B—Gifts From Outside Sources

2635.201 Overview and considerations for de-
clining otherwise permissible gifts.

2635.202 General prohibition on solicitation
or acceptance of gifts.

2635.203 Definitions.

2635.204 Exceptions to the prohibition for
acceptance of certain gifts.

2635.206 Limitations on use of exceptions.

2635.206 Proper disposition of prohibited
gifts.

Subpart C—Gifts Between Employees

2635.301
2635.302
2635.303
2635.304

Overview.

General standards.
Definitions.
Exceptions.

Subpart D—Conflicting Financial Interests

2635.401 Overview.
2635.402 Disqualifying financial interests.
2635.403 Prohibited financial interests.

Subpart E—Impartiality in Performing
Official Duties

2635.501 Overview.

2635.502 Personal and business relation-
ships.
2635.503 Extraordinary payments from

former employers.

Subpart F—Seeking Other Employment

2635.601 Overview.

2635.602 Applicability and related consider-
ations.

2635.603 Definitions.

2635.604 Recusal while seeking employment.

2635.606 Waiver or authorization permitting
participation while seeking employment.

2635.606 Recusal based on an arrangement
concerning prospective employment or
otherwise after negotiations.

2635.607 Notification requirements for pub-
lic financial disclosure report filers re-
garding negotiations for or agreement of
future employment or compensation.

Subpart G—Misuse of Position

2635.701
2635.702
2635.703
2635.704
2635.705

Overview.

Use of public office for private gain.
Use of nonpublic information.

Use of Government property.

Use of official time.

Subpart H—Outside Activities

2635.801 Overview.
2635.802 Conflicting
and activities.

outside employment
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2635.803 Prior approval for outside employ-
ment and activities.

2635.804 Outside earned income limitations
applicable to certain Presidential ap-
pointees and other noncareer employees.

2635.805 Service as an expert witness.

2635.806 Participation in professional asso-
ciations. [Reserved]

2635.807 Teaching, speaking and writing.

2635.808 Fundraising activities.

2635.809 Just financial obligations.

Subpart |I—Related Statutory Authorities

2635.901 General.
2635.902 Related statutes.

AUTHORITY: b U.S.C. 7301, 7351, 7353; 5 U.S.C.
App. (Ethics in Government Act of 1978); E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p. 215,
as modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

SOURCE: 57 FR 35042, Aug. 7, 1992, unless
otherwise noted.

Subpart A—General Provisions

§2635.101 Basic obligation of public
service.

(a) Public service is a public trust. Each
employee has a responsibility to the
United States Government and its citi-
zens to place loyalty to the Constitu-
tion, laws and ethical principles above
private gain. To ensure that every cit-
izen can have complete confidence in
the integrity of the Federal Govern-
ment, each employee shall respect and
adhere to the principles of ethical con-
duct set forth in this section, as well as
the implementing standards contained
in this part and in supplemental agen-
cy regulations.

(b) General principles. The following
general principles apply to every em-
ployee and may form the basis for the
standards contained in this part. Where
a situation is not covered by the stand-
ards set forth in this part, employees
shall apply the principles set forth in
this section in determining whether
their conduct is proper.

(1) Public service is a public trust, re-
quiring employees to place loyalty to
the Constitution, the laws and ethical
principles above private gain.

(2) Employees shall not hold finan-
cial interests that conflict with the
conscientious performance of duty.

(3) Employees shall not engage in fi-
nancial transactions using nonpublic
Government information or allow the
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improper use of such information to
further any private interest.

(4) An employee shall not, except as
permitted by subpart B of this part, so-
licit or accept any gift or other item of
monetary value from any person or en-
tity seeking official action from, doing
business with, or conducting activities
regulated by the employee’s agency, or
whose interests may be substantially
affected by the performance or non-
performance of the employee’s duties.

(5) Employees shall put forth honest
effort in the performance of their du-
ties.

(6) Employees shall not knowingly
make unauthorized commitments or
promises of any Kkind purporting to
bind the Government.

(7) Employees shall not use public of-
fice for private gain.

(8) Employees shall act impartially
and not give preferential treatment to
any private organization or individual.

(9) Employees shall protect and con-
serve Federal property and shall not
use it for other than authorized activi-
ties.

(10) Employees shall not engage in
outside employment or activities, in-
cluding seeking or negotiating for em-
ployment, that conflict with official
Government duties and responsibil-
ities.

(11) Employees shall disclose waste,
fraud, abuse, and corruption to appro-
priate authorities.

(12) Employees shall satisfy in good
faith their obligations as citizens, in-
cluding all just financial obligations,
especially those—such as Federal,
State, or local taxes—that are imposed
by law.

(13) Employees shall adhere to all
laws and regulations that provide equal
opportunity for all Americans regard-
less of race, color, religion, sex, na-
tional origin, age, or handicap.

(14) Employees shall endeavor to
avoid any actions creating the appear-
ance that they are violating the law or
the ethical standards set forth in this
part. Whether particular circumstances
create an appearance that the law or
these standards have been violated
shall be determined from the perspec-
tive of a reasonable person with knowl-
edge of the relevant facts.

§2635.102

(c) Related statutes. In addition to the
standards of ethical conduct set forth
in this part, there are conflict of inter-
est statutes that prohibit certain con-
duct. Criminal conflict of interest stat-
utes of general applicability to all em-
ployees, 18 U.S.C. 201, 203, 205, 208, and
209, are summarized in the appropriate
subparts of this part and must be taken
into consideration in determining
whether conduct is proper. Citations to
other generally applicable statutes re-
lating to employee conduct are set
forth in subpart I and employees are
further cautioned that there may be
additional statutory and regulatory re-
strictions applicable to them generally
or as employees of their specific agen-
cies. Because an employee is consid-
ered to be on notice of the require-
ments of any statute, an employee
should not rely upon any description or
synopsis of a statutory restriction, but
should refer to the statute itself and
obtain the advice of an agency ethics
official as needed.

§2635.102 Definitions.

The definitions listed below are used
throughout this part. Additional defi-
nitions appear in the subparts or sec-
tions of subparts to which they apply.
For purposes of this part:

(a) Agency means an executive agen-
cy as defined in 5 U.S.C. 105 and the
Postal Service and the Postal Rate
Commission. It does not include the
General Accounting Office or the Gov-
ernment of the District of Columbia.

(b) Agency designee refers to any em-
ployee who, by agency regulation, in-
struction, or other issuance, has been
delegated authority to make any deter-
mination, give any approval, or take
any other action required or permitted
by this part with respect to another
employee. An agency may delegate
these authorities to any number of
agency designees necessary to ensure
that determinations are made, approv-
als are given, and other actions are
taken in a timely and responsible man-
ner. Any provision that requires a de-
termination, approval, or other action
by the agency designee shall, where the
conduct in issue is that of the agency
head, be deemed to require that such
determination, approval or action be
made or taken by the agency head in
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consultation with the designated agen-
cy ethics official.

(c) Agency ethics official refers to the
designated agency ethics official or to
the alternate designated agency ethics
official, referred to in §2638.202(b) of
this chapter, and to any deputy ethics
official, described in §2638.204 of this
chapter, who has been delegated au-
thority to assist in carrying out the re-
sponsibilities of the designated agency
ethics official.

(d) Agency programs or operations re-
fers to any program or function carried
out or performed by an agency, wheth-
er pursuant to statute, Executive
order, or regulation.

(e) Corrective action includes any ac-
tion necessary to remedy a past viola-
tion or prevent a continuing violation
of this part, including but not limited
to restitution, change of assignment,
disqualification, divestiture, termi-
nation of an activity, waiver, the cre-
ation of a qualified diversified or blind
trust, or counseling.

(f) Designated agency ethics official re-
fers to the official designated under
§2638.201 of this chapter.

(g) Disciplinary action includes those
disciplinary actions referred to in Of-
fice of Personnel Management regula-
tions and instructions implementing
provisions of title 5 of the United
States Code or provided for in com-
parable provisions applicable to em-
ployees not subject to title 5, including
but not limited to reprimand, suspen-
sion, demotion, and removal. In the
case of a military officer, comparable
provisions may include those in the
Uniform Code of Military Justice.

(h) Employee means any officer or em-
ployee of an agency, including a special
Government employee. It includes offi-
cers but not enlisted members of the
uniformed services. It includes employ-
ees of a State or local government or
other organization who are serving on
detail to an agency, pursuant to 5
U.S.C. 3371, et seq. For purposes other
than subparts B and C of this part, it
does not include the President or Vice
President. Status as an employee is un-
affected by pay or leave status or, in
the case of a special Government em-
ployee, by the fact that the individual
does not perform official duties on a
given day.
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(i) Head of an agency means, in the
case of an agency headed by more than
one person, the chair or comparable
member of such agency.

(j) He, his, and him include she, hers
and her.

(k) Person means an individual, cor-
poration and subsidiaries it controls,
company, association, firm, partner-
ship, society, joint stock company, or
any other organization or institution,
including any officer, employee, or
agent of such person or entity. For pur-
poses of this part, a corporation will be
deemed to control a subsidiary if it
owns 50 percent or more of the subsidi-
ary’s voting securities. The term is all-
inclusive and applies to commercial
ventures and nonprofit organizations
as well as to foreign, State, and local
governments, including the Govern-
ment of the District of Columbia. It
does not include any agency or other
entity of the Federal Government or
any officer or employee thereof when
acting in his official capacity on behalf
of that agency or entity.

(1) Special Government employee means
those executive branch officers or em-
ployees specified in 18 U.S.C. 202(a). A
special Government employee is re-
tained, designated, appointed, or em-
ployed to perform temporary duties ei-
ther on a full-time or intermittent
basis, with or without compensation,
for a period not to exceed 130 days dur-
ing any consecutive 365-day period.

(m) Supplemental agency regulation
means a regulation issued pursuant to
§2635.105.

[67 FR 35042, Aug. 7, 1992, as amended at 71
FR 45736, Aug. 10, 2006]

§2635.103 Applicability to members of
the uniformed services.

The provisions of this part, except
this section, are not applicable to en-
listed members of the uniformed serv-
ices. Each agency with jurisdiction
over enlisted members of the uni-
formed services shall issue regulations
defining the ethical conduct obliga-
tions of enlisted members under its ju-
risdiction. Those regulations shall be
consistent with Executive Order 12674,
April 12, 1989, as modified, and may
prescribe the full range of statutory
and regulatory sanctions, including
those available under the Uniform Code
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of Military Justice, for failure to com-
ply with such regulations.

§2635.104 Applicability to employees
on detail.

(a) Details to other agencies. Except as
provided in paragraph (d) of this sec-
tion, an employee on detail, including
a uniformed officer on assignment,
from his employing agency to another
agency for a period in excess of 30 cal-
endar days shall be subject to any sup-
plemental agency regulations of the
agency to which he is detailed rather
than to any supplemental agency regu-
lations of his employing agency.

(b) Details to the legislative or judicial
branch. An employee on detail, includ-
ing a uniformed officer on assignment,
from his employing agency to the leg-
islative or judicial branch for a period
in excess of 30 calendar days shall be
subject to the ethical standards of the
branch or entity to which detailed. For
the duration of any such detail or as-
signment, the employee shall not be
subject to the provisions of this part,
except this section, or, except as pro-
vided in paragraph (d) of this section,
to any supplemental agency regula-
tions of his employing agency, but
shall remain subject to the conflict of
interest prohibitions in title 18 of the
United States Code.

(c) Details to non-Federal entities. Ex-
cept to the extent exempted in writing
pursuant to this paragraph, an em-
ployee detailed to a non-Federal entity
remains subject to this part and to any
supplemental agency regulation of his
employing agency. When an employee
is detailed pursuant to statutory au-
thority to an international organiza-
tion or to a State or local government
for a period in excess of six months, the
designated agency ethics official may
grant a written exemption from sub-
part B of this part based on his deter-
mination that the entity has adopted
written ethical standards covering so-
licitation and acceptance of gifts which
will apply to the employee during the
detail and which will be appropriate
given the purpose of the detail.

(d) Applicability of special agency stat-
utes. Notwithstanding paragraphs (a)
and (b) of this section, an employee
who is subject to an agency statute
which restricts his activities or finan-

§2635.105

cial holdings specifically because of his
status as an employee of that agency
shall continue to be subject to any pro-
visions in the supplemental agency reg-
ulations of his employing agency that
implement that statute.

§2635.105
lations.

Supplemental agency regu-

In addition to the regulations set
forth in this part, an employee shall
comply with any supplemental agency
regulations issued by his employing
agency under this section.

(a) An agency that wishes to supple-
ment this part shall prepare and sub-
mit to the Office of Government Eth-
ics, for its concurrence and joint
issuance, any agency regulations that
supplement the regulations contained
in this part. Supplemental agency reg-
ulations which the agency determines
are necessary and appropriate, in view
of its programs and operations, to ful-
fill the purposes of this part shall be:

(1) In the form of a supplement to the
regulations in this part; and

(2) In addition to the substantive pro-
visions of this part.

(b) After concurrence and co-signa-
ture by the Office of Government Eth-
ics, the agency shall submit its supple-
mental agency regulations to the FED-
ERAL REGISTER for publication and
codification at the expense of the agen-
cy in title 5 of the Code of Federal Reg-
ulations. Supplemental agency regula-
tions issued under this section are ef-
fective only after concurrence and co-
signature by the Office of Government
Ethics and publication in the FEDERAL
REGISTER.

(c) This section applies to any supple-
mental agency regulations or amend-
ments thereof issued under this part. It
does not apply to:

(1) A handbook or other issuance in-
tended merely as an explanation of the
standards contained in this part or in
supplemental agency regulations;

(2) An instruction or other issuance
the purpose of which is to:

(i) Delegate to an agency designee
authority to make any determination,
give any approval or take any other ac-
tion required or permitted by this part
or by supplemental agency regulations;
or
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(ii) Establish internal agency proce-
dures for documenting or processing
any determination, approval or other
action required or permitted by this
part or by supplemental agency regula-
tions, or for retaining any such docu-
mentation; or

(3) Regulations or instructions that
an agency has authority, independent
of this part, to issue, such as regula-
tions implementing an agency’s gift
acceptance statute, protecting cat-
egories of nonpublic information or es-
tablishing standards for use of Govern-
ment vehicles. Where the content of
any such regulations or instructions
was included in the agency’s standards
of conduct regulations issued pursuant
to Executive Order 11222 and the Office
of Government Ethics concurs that
they need not be issued as part of an
agency’s supplemental agency regula-
tions, those regulations or instructions
may be promulgated separately from
the agency’s supplemental agency reg-
ulations.

(d) Employees of a State or local gov-
ernment or other organization who are
serving on detail to an agency, pursu-
ant to 5 U.S.C. 3371, et seq., are subject
to any requirements, in addition to
those in this part, established by a sup-
plemental agency regulation issued
under this section to the extent that
such regulation expressly provides.

[67 FR 35042, Aug. 7, 1992, as amended at 71
FR 45736, Aug. 10, 2006]

§2635.106 Disciplinary and corrective
action.

(a) Except as provided in §2635.107, a
violation of this part or of supple-
mental agency regulations may be
cause for appropriate corrective or dis-
ciplinary action to be taken under ap-
plicable Governmentwide regulations
or agency procedures. Such action may
be in addition to any action or penalty
prescribed by law.

(b) It is the responsibility of the em-
ploying agency to initiate appropriate
disciplinary or corrective action in in-
dividual cases. However, corrective ac-
tion may be ordered or disciplinary ac-
tion recommended by the Director of
the Office of Government Ethics under
the procedures at part 2638 of this
chapter.
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(c) A violation of this part or of sup-
plemental agency regulations, as such,
does not create any right or benefit,
substantive or procedural, enforceable
at law by any person against the
United States, its agencies, its officers
or employees, or any other person.
Thus, for example, an individual who
alleges that an employee has failed to
adhere to laws and regulations that
provide equal opportunity regardless of
race, color, religion, sex, national ori-
gin, age, or handicap is required to fol-
low applicable statutory and regu-
latory procedures, including those of
the Equal Employment Opportunity
Commission.

§2635.107

(a) As required by §§2638.201 and
2638.202(b) of this chapter, each agency
has a designated agency ethics official
who, on the agency’s behalf, is respon-
sible for coordinating and managing
the agency’s ethics program, as well as
an alternate. The designated agency
ethics official has authority under
§2638.204 of this chapter to delegate
certain responsibilities, including that
of providing ethics counseling regard-
ing the application of this part, to one
or more deputy ethics officials.

(b) Employees who have questions
about the application of this part or
any supplemental agency regulations
to particular situations should seek ad-
vice from an agency ethics official.
Disciplinary action for violating this
part or any supplemental agency regu-
lations will not be taken against an
employee who has engaged in conduct
in good faith reliance upon the advice
of an agency ethics official, provided
that the employee, in seeking such ad-
vice, has made full disclosure of all rel-
evant circumstances. Where the em-
ployee’s conduct violates a criminal
statute, reliance on the advice of an
agency ethics official cannot ensure
that the employee will not be pros-
ecuted under that statute. However,
good faith reliance on the advice of an
agency ethics official is a factor that
may be taken into account by the De-
partment of Justice in the selection of
cases for prosecution. Disclosures made
by an employee to an agency ethics of-
ficial are not protected by an attorney-

Ethics advice.
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client privilege. An agency ethics offi-
cial is required by 28 U.S.C. 535 to re-
port any information he receives relat-
ing to a violation of the criminal code,
title 18 of the United States Code.

Subpart B— Gifts From Outside
Sources

SOURCE: 81 FR 81648, Nov. 18, 2016, unless
otherwise noted.

§2635.201 Overview and consider-
ations for declining otherwise per-
missible gifts.

(a) Overview. This subpart contains
standards that prohibit an employee
from soliciting or accepting any gift
from a prohibited source or any gift
given because of the employee’s official
position, unless the item is excluded
from the definition of a gift or falls
within one of the exceptions set forth
in this subpart.

(b) Considerations for declining other-
wise permissible gifts. (1) Every employee
has a fundamental responsibility to the
United States and its citizens to place
loyalty to the Comnstitution, laws, and
ethical principles above private gain.
An employee’s actions should promote
the public’s trust that this responsi-
bility is being met. For this reason,
employees should consider declining
otherwise permissible gifts if they be-
lieve that a reasonable person with
knowledge of the relevant facts would
question the employee’s integrity or
impartiality as a result of accepting
the gift.

(2) An employee who is considering
whether acceptance of a gift would lead
a reasonable person with knowledge of
the relevant facts to question his or
her integrity or impartiality may con-
sider, among other relevant factors,
whether:

(i) The gift has a high market value;

(ii) The timing of the gift creates the
appearance that the donor is seeking to
influence an official action;

(iii) The gift was provided by a per-
son who has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee’s
official duties; and

(iv) Acceptance of the gift would pro-
vide the donor with significantly dis-
proportionate access.

§2635.202

(3) Notwithstanding paragraph (b)(1)
of this section, an employee who ac-
cepts a gift that qualifies for an excep-
tion under §2635.204 does not violate
this subpart or the Principles of Eth-
ical Conduct set forth in §2635.101(b).

(4) Employees who have questions re-
garding this subpart, including wheth-
er the employee should decline a gift
that would otherwise be permitted
under an exception found in §2635.204,
should seek advice from an agency eth-
ics official.

Example 1 to paragraph (b): An employee of
the Peace Corps is in charge of making rou-
tine purchases of office supplies. After a pro-
motional presentation to highlight several
new products, a vendor offers to buy the em-
ployee lunch, which costs less than $20. The
employee is concerned that a reasonable per-
son may question her impartiality in accept-
ing the free lunch, as the timing of the offer
indicates that the donor may be seeking to
influence an official action and the company
has interests that may be substantially af-
fected by the performance or nonperform-
ance of the employee’s duties. As such, al-
though acceptance of the gift may be permis-
sible under §2635.204(a), the employee decides
to decline the gift.

§2635.202 General prohibition on so-
licitation or acceptance of gifts.

(a) Prohibition on soliciting gifts. Ex-
cept as provided in this subpart, an em-
ployee may not, directly or indirectly:

(1) Solicit a gift from a prohibited
source; or

(2) Solicit a gift to be given because
of the employee’s official position.

(b) Prohibition on accepting gifts. Ex-
cept as provided in this subpart, an em-
ployee may not, directly or indirectly:

(1) Accept a gift from a prohibited
source; or

(2) Accept a gift given because of the
employee’s official position.

(c) Relationship to illegal gratuities
statute. A gift accepted pursuant to an
exception found in this subpart will not
constitute an illegal gratuity other-
wise prohibited by 18 U.S.C.
201(c)(1)(B), unless it is accepted in re-
turn for being influenced in the per-
formance of an official act. As more
fully described in §2635.205(d)(1), an em-
ployee may not solicit or accept a gift
if to do so would be prohibited by the
Federal bribery statute, 18 U.S.C.
201(b).
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Example 1 to paragraph (c): A Government
contractor who specializes in information
technology software has offered an employee
of the Department of Energy’s information
technology acquisition division a $15 gift
card to a local restaurant if the employee
will recommend to the agency’s contracting
officer that she select the contractor’s prod-
ucts during the next acquisition. Even
though the gift card is less than $20, the em-
ployee may not accept the gift under
§2635.204(a) because it is conditional upon of-
ficial action by the employee. Pursuant to
§§2635.202(c) and 2635.205(a), notwithstanding
any exception to the rule, an employee may
not accept a gift in return for being influ-
enced in the performance of an official act.

§2635.203 Definitions.

For purposes of this subpart, the fol-
lowing definitions apply:

(a) Agency has the meaning set forth
in §2635.102(a). However, for purposes of
this subpart, an executive department,
as defined in 5 U.S.C. 101, may, by sup-
plemental agency regulation, designate
as a separate agency any component of
that department which the department
determines exercises distinct and sepa-
rate functions.

(b) Gift includes any gratuity, favor,
discount, entertainment, hospitality,
loan, forbearance, or other item having
monetary value. It includes services as

well as gifts of training, transpor-
tation, 1local travel, lodgings and
meals, whether provided in-kind, by

purchase of a ticket, payment in ad-
vance, or reimbursement after the ex-
pense has been incurred. The term ex-
cludes the following:

(1) Modest items of food and non-al-
coholic refreshments, such as soft
drinks, coffee and donuts, offered other
than as part of a meal;

(2) Greeting cards and items with lit-
tle intrinsic value, such as plaques,
certificates, and trophies, which are in-
tended primarily for presentation;

Example 1 to paragraph (b)(2): After giving a
speech at the facility of a pharmaceutical
company, a Government employee is pre-
sented with a glass paperweight in the shape
of a pill capsule with the name of the com-
pany’s latest drug and the date of the speech
imprinted on the side. The employee may ac-
cept the paperweight because it is an item
with little intrinsic value which is intended
primarily for presentation.

Example 2 to paragraph (b)(2): After partici-
pating in a panel discussion hosted by an
international media company, a Government
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employee is presented with an inexpensive
portable music player emblazoned with the
media company’s logo. The portable music
player has a market value of $25. The em-
ployee may not accept the portable music
player as it has a significant independent use
as a music player rather than being intended
primarily for presentation.

Example 3 to paragraph (b)(2): After giving a
speech at a conference held by a national as-
sociation of miners, a Department of Com-
merce employee is presented with a block of
granite that is engraved with the associa-
tion’s logo, a picture of the Appalachian
Mountains, the date of the speech, and the
employee’s name. The employee may accept
this item because it is similar to a plaque, is
designed primarily for presentation, and has
little intrinsic value.

(3) Loans from banks and other finan-
cial institutions on terms generally
available to the public;

(4) Opportunities and benefits, in-
cluding favorable rates and commercial
discounts, available to the public or to
a class consisting of all Government
employees or all uniformed military
personnel, whether or not restricted on
the basis of geographic considerations;

(5) Rewards and prizes given to com-
petitors in contests or events, includ-
ing random drawings, open to the pub-
lic unless the employee’s entry into the
contest or event is required as part of
the employee’s official duties;

Example 1 to paragraph (b)(5): A Govern-
ment employee is attending a free trade
show on official time. The trade show is held
in a public shopping area adjacent to the em-
ployee’s office building. The employee volun-
tarily enters a drawing at an individual ven-
dor’s booth which is open to the public. She
fills in an entry form on the vendor’s display
table and drops it into the contest box. The
employee may accept the resulting prize be-
cause entry into the contest was not re-
quired by or related to her official duties.

Example 2 to paragraph (b)(5): Attendees at
a conference, which is not open to the public,
are entered in a drawing for a weekend get-
away to Bermuda as a result of being reg-
istered for the conference. A Government
employee who attends the conference in his
official capacity could not accept the prize
under paragraph (b)(5) of this section, as the
event is not open to the public.

(6) Pension and other benefits result-
ing from continued participation in an
employee welfare and benefits plan
maintained by a current or former em-
ployer;
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(7) Anything which is paid for by the
Government or secured by the Govern-
ment under Government contract;

Example 1 to paragraph (b)(7): An employee
at the Occupational Safety and Health Ad-
ministration is assigned to travel away from
her duty station to conduct an investigation
of a collapse at a construction site. The em-
ployee’s agency is paying for her travel ex-
penses, including her airfare. The employee
may accept and retain travel promotional
items, such as frequent flyer miles, received
as a result of her official travel, to the ex-
tent permitted by 5 U.S.C. 5702, note, and 41
CFR part 301-53.

(8) Free attendance to an event pro-
vided by the sponsor of the event to:

(i) An employee who is assigned to
present information on behalf of the
agency at the event on any day when
the employee is presenting;

(ii) An employee whose presence on
any day of the event is deemed to be
essential by the agency to the pre-
senting employee’s participation in the
event, provided that the employee is
accompanying the presenting em-
ployee; and

(iii) The spouse or one other guest of
the presenting employee on any day
when the employee is presenting, pro-
vided that others in attendance will
generally be accompanied by a spouse
or other guest, the offer of free attend-
ance for the spouse or other guest is
unsolicited, and the agency designee,
orally or in writing, has authorized the
presenting employee to accept;

Example 1 to paragraph (b)(8): An employee
of the Department of the Treasury who is as-
signed to participate in a panel discussion of
economic issues as part of a one-day con-
ference may accept the sponsor’s waiver of
the conference fee. Under the separate au-
thority of §2635.204(a), the employee may ac-
cept a token of appreciation that has a mar-
ket value of $20 or less.

Example 2 to paragraph (b)(8): An employee
of the Securities and Exchange Commission
is assigned to present the agency’s views at
a roundtable discussion of an ongoing work-
ing group. The employee may accept free at-
tendance to the meeting under paragraph
(b)(8) of this section because the employee
has been assigned to present information at
the meeting on behalf of the agency. If it is
determined by the agency that it is essential
that another employee accompany the pre-
senting employee to the roundtable discus-
sion, the accompanying employee may also
accept free attendance to the meeting under
paragraph (b)(8)(ii) of this section.
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Example 3 to paragraph (b)(8): An employee
of the United States Trade and Development
Agency is invited to attend a cocktail party
hosted by a prohibited source. The employee
believes that he will have an opportunity to
discuss official matters with other attendees
while at the event. Although the employee
may voluntarily discuss official matters
with other attendees, the employee has not
been assigned to present information on be-
half of the agency. The employee may not
accept free attendance to the event under
paragraph (b)(8) of this section.

(9) Any gift accepted by the Govern-
ment under specific statutory author-
ity, including:

(i) Travel, subsistence, and related
expenses accepted by an agency under
the authority of 31 U.S.C. 1353 in con-
nection with an employee’s attendance
at a meeting or similar function relat-
ing to the employee’s official duties
which take place away from the em-
ployee’s duty station, provided that
the agency’s acceptance is in accord-
ance with the implementing regula-
tions at 41 CFR chapter 304; and

(ii) Other gifts provided in-kind
which have been accepted by an agency
under its agency gift acceptance stat-
ute; and

(10) Anything for which market value
is paid by the employee.

(c) Market value means the cost that
a member of the general public would
reasonably expect to incur to purchase
the gift. An employee who cannot as-
certain the market value of a gift may
estimate its market value by reference
to the retail cost of similar items of
like quality. The market value of a gift
of a ticket entitling the holder to food,
refreshments, entertainment, or any
other benefit is deemed to be the face
value of the ticket.

Example 1 to paragraph (c): An employee
who has been given a watch inscribed with
the corporate logo of a prohibited source
may determine its market value based on
her observation that a comparable watch,
not inscribed with a logo, generally sells for
about $50.

Example 2 to paragraph (c): During an offi-
cial visit to a factory operated by a well-
known athletic footwear manufacturer, an
employee of the Department of Labor is of-
fered a commemorative pair of athletic shoes
manufactured at the factory. Although the
cost incurred by the donor to manufacture
the shoes was $17, the market value of the
shoes would be the $100 that the employee
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would have to pay for the shoes on the open
market.

Example 3 to paragraph (c): A prohibited
source has offered a Government employee a
ticket to a charitable event consisting of a
cocktail reception to be followed by an
evening of chamber music. Even though the
food, refreshments, and entertainment pro-
vided at the event may be worth only $20, the
market value of the ticket is its $250 face
value.

Example 4 to paragraph (c): A company of-
fers an employee of the Federal Communica-
tion Commission (FCC) free attendance for
two to a private skybox at a ballpark to
watch a major league baseball game. The
skybox is leased annually by the company,
which has business pending before the FCC.
The skybox tickets provided to the employee
do not have a face value. To determine the
market value of the tickets, the employee
must add the face value of two of the most
expensive publicly available tickets to the
game and the market value of any food,
parking or other tangible benefits provided
in connection with the gift of attendance
that are not already included in the cost of
the most expensive publicly available tick-
ets.

Example 5 to paragraph (c): An employee of
the Department of Agriculture is invited to
a reception held by a prohibited source.
There is no entrance fee to the reception
event or to the venue. To determine the mar-
ket value of the gift, the employee must add
the market value of any entertainment,
food, beverages, or other tangible benefit
provided to attendees in connection with the
reception, but need not consider the cost in-
curred by the sponsor to rent or maintain
the venue where the event is held. The em-
ployee may rely on a per-person cost esti-
mate provided by the sponsor of the event,
unless the employee or an agency designee
has determined that a reasonable person
would find that the estimate is clearly im-
plausible.

(d) Prohibited source means any per-
son who:

(1) Is seeking official action by the
employee’s agency;

(2) Does business or seeks to do busi-
ness with the employee’s agency;

(3) Conducts activities regulated by
the employee’s agency;

(4) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee’s
official duties; or

(5) Is an organization a majority of
whose members are described in para-
graphs (d)(1) through (4) of this section.

(e) Given because of the employee’s offi-
cial position. A gift is given because of
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the employee’s official position if the
gift is from a person other than an em-
ployee and would not have been given
had the employee not held the status,
authority, or duties associated with
the employee’s Federal position.

NOTE TO PARAGRAPH (e): Gifts between em-
ployees are subject to the limitations set
forth in subpart C of this part.

Example 1 to paragraph (e): Where free sea-
son tickets are offered by an opera guild to
all members of the Cabinet, the gift is of-
fered because of their official positions.

Example 2 to paragraph (e): Employees at a
regional office of the Department of Justice
(DOJ) work in Government-leased space at a
private office building, along with various
private business tenants. A major fire in the
building during normal office hours causes a
traumatic experience for all occupants of the
building in making their escape, and it is the
subject of widespread news coverage. A cor-
porate hotel chain, which does not meet the
definition of a prohibited source for DOJ,
seizes the moment and announces that it
will give a free night’s lodging to all building
occupants and their families, as a public
goodwill gesture. Employees of DOJ may ac-
cept, as this gift is not being given because
of their Government positions. The donor’s
motivation for offering this gift is unrelated
to the DOJ employees’ status, authority, or
duties associated with their Federal posi-
tion, but instead is based on their mere pres-
ence in the building as occupants at the time
of the fire.

(f) Indirectly solicited or accepted. A
gift which is solicited or accepted indi-
rectly includes a gift:

(1) Given with the employee’s knowl-
edge and acquiescence to the employ-
ee’s parent, sibling, spouse, child, de-
pendent relative, or a member of the
employee’s household because of that
person’s relationship to the employee;
or

(2) Given to any other person, includ-
ing any charitable organization, on the
basis of designation, recommendation,
or other specification by the employee,
except the employee has not indirectly
solicited or accepted a gift by the rais-
ing of funds or other support for a
charitable organization if done in ac-
cordance with §2635.808.

Example 1 to paragraph (f)(2): An employee
who must decline a gift of a personal com-
puter pursuant to this subpart may not sug-
gest that the gift be given instead to one of
five charitable organizations whose names
are provided by the employee.
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(g) Free attendance includes waiver of
all or part of the fee for an event or the
provision of food, refreshments, enter-
tainment, instruction or materials fur-
nished to all attendees as an integral
part of the event. It does not include
travel expenses, lodgings, or entertain-
ment collateral to the event. It does
not include meals taken other than in
a group setting with all other
attendees, unless the employee is a pre-
senter at the event and is invited to a
separate meal for participating pre-
senters that is hosted by the sponsor of
the event. Where the offer of free at-
tendance has been extended to an ac-
companying spouse or other guest, the
market value of the gift of free attend-
ance includes the market value of free
attendance by both the employee and
the spouse or other guest.

§2635.204 Exceptions to the prohibi-
tion for acceptance of certain gifts.

Subject to the limitations in
§2635.205, this section establishes ex-
ceptions to the prohibitions set forth
in §2635.202(a) and (b). Even though ac-
ceptance of a gift may be permitted by
one of the exceptions contained in this
section, it is never inappropriate and
frequently prudent for an employee to
decline a gift if acceptance would cause
a reasonable person to question the
employee’s integrity or impartiality.
Section 2635.201(b) identifies consider-
ations for declining otherwise permis-
sible gifts.

(a) Gifts of $20 or less. An employee
may accept unsolicited gifts having an
aggregate market value of $20 or less
per source per occasion, provided that
the aggregate market value of indi-
vidual gifts received from any one per-
son under the authority of this para-
graph (a) does not exceed $50 in a cal-
endar year. This exception does not
apply to gifts of cash or of investment
interests such as stock, bonds, or cer-
tificates of deposit. Where the market
value of a gift or the aggregate market
value of gifts offered on any single oc-
casion exceeds $20, the employee may
not pay the excess value over $20 in
order to accept that portion of the gift
or those gifts worth $20. Where the ag-
gregate value of tangible items offered
on a single occasion exceeds $20, the
employee may decline any distinct and
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separate item in order to accept those
items aggregating $20 or less.

Example 1 to paragraph (a): An employee of
the Securities and Exchange Commission
and his spouse have been invited by a rep-
resentative of a regulated entity to a com-
munity theater production, tickets to which
have a face value of $30 each. The aggregate
market value of the gifts offered on this sin-
gle occasion is $60, $40 more than the $20
amount that may be accepted for a single
event or presentation. The employee may
not accept the gift of the evening of enter-
tainment. He and his spouse may attend the
play only if he pays the full $60 value of the
two tickets.

Example 2 to paragraph (a): An employee of
the National Geospatial-Intelligence Agency
has been invited by an association of cartog-
raphers to speak about her agency’s role in
the evolution of missile technology. At the
conclusion of her speech, the association pre-
sents the employee a framed map with a
market value of $18 and a ceramic mug that
has a market value of $15. The employee may
accept the map or the mug, but not both, be-
cause the aggregate value of these two tan-
gible items exceeds $20.

Example 3 to paragraph (a): On four occa-
sions during the calendar year, an employee
of the Defense Logistics Agency (DLA) was
given gifts worth $10 each by four employees
of a corporation that is a DLA contractor.
For purposes of applying the yearly $50 limi-
tation on gifts of $20 or less from any one
person, the four gifts must be aggregated be-
cause a person is defined at §2635.102(k) to
mean not only the corporate entity, but its
officers and employees as well. However, for
purposes of applying the $50 aggregate limi-
tation, the employee would not have to in-
clude the value of a birthday present re-
ceived from his cousin, who is employed by
the same corporation, if he can accept the
birthday present under the exception at
paragraph (b) of this section for gifts based
on a personal relationship.

Example 4 to paragraph (a): Under the au-
thority of 31 U.S.C. 1353 for agencies to ac-
cept payments from non-Federal sources in
connection with attendance at certain meet-
ings or similar functions, the Environmental
Protection Agency (EPA) has accepted an as-
sociation’s gift of travel expenses and con-
ference fees for an employee to attend a con-
ference on the long-term effect of radon ex-
posure. While at the conference, the em-
ployee may accept a gift of $20 or less from
the association or from another person at-
tending the conference even though it was
not approved in advance by the EPA. Al-
though 31 U.S.C. 1353 is the authority under
which the EPA accepted the gift to the agen-
cy of travel expenses and conference fees, a
gift of $20 or less accepted under paragraph
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(a) of this section is a gift to the employee
rather than to her employing agency.

Example 5 to paragraph (a): During off-duty
time, an employee of the Department of De-
fense (DoD) attends a trade show involving
companies that are DoD contractors. He is
offered software worth $15 at X Company’s
booth, a calendar worth $12 at Y Company’s
booth, and a deli lunch worth $8 from Z Com-
pany. The employee may accept all three of
these items because they do not exceed $20
per source, even though they total more
than $20 at this single occasion.

Example 6 to paragraph (a): An employee of
the Department of Defense (DoD) is being
promoted to a higher level position in an-
other DoD office. Six individuals, each em-
ployed by a different defense contractor, who
have worked with the DoD employee over
the years, decide to act in concert to pool
their resources to buy her a nicer gift than
each could buy her separately. Each defense
contractor employee contributes $20 to buy a
desk clock for the DoD employee that has a
market value of $120. Although each of the
contributions does not exceed the $20 limit,
the employee may not accept the $120 gift
because it is a single gift that has a market
value in excess of $20.

Example 7 to paragraph (a): During a holi-
day party, an employee of the Department of
State is given a $15 store gift card to a na-
tional coffee chain by an agency contractor.
The employee may accept the card as the
market value is less than $20. The employee
could not, however, accept a gift card that is
issued by a credit card company or other fi-
nancial institution, because such a card is
equivalent to a gift of cash.

(b) Gifts based on a personal relation-
ship. An employee may accept a gift
given by an individual under -cir-
cumstances which make it clear that
the gift is motivated by a family rela-
tionship or personal friendship rather
than the position of the employee. Rel-
evant factors in making such a deter-
mination include the history and na-
ture of the relationship and whether
the family member or friend personally
pays for the gift.

Example 1 to paragraph (b): An employee of
the Federal Deposit Insurance Corporation
(FDIC) has been dating an accountant em-
ployed by a member bank. As part of its
“Work-Life Balance’ program, the bank has
given each employee in the accountant’s di-
vision two tickets to a professional basket-
ball game and has urged each to invite a
family member or friend to share the
evening of entertainment. Under the cir-
cumstances, the FDIC employee may accept
the invitation to attend the game. Even
though the tickets were initially purchased
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by the member bank, they were given with-
out reservation to the accountant to use as
she wished, and her invitation to the em-
ployee was motivated by their personal
friendship.

Example 2 to paragraph (b): Three partners
in a law firm that handles corporate mergers
have invited an employee of the Federal
Trade Commission (FTC) to join them in a
golf tournament at a private club at the
firm’s expense. The entry fee is $500 per four-
some. The employee cannot accept the gift
of one-quarter of the entry fee even though
he and the three partners have developed an
amicable relationship as a result of the
firm’s dealings with the FTC. As evidenced
in part by the fact that the fees are to be
paid by the firm, it is not a personal friend-
ship but a business relationship that is the
motivation behind the partners’ gift.

Example 3 to paragraph (b): A Peace Corps
employee enjoys using a social media site on
the internet in his personal capacity outside
of work. He has used the site to keep in
touch with friends, neighbors, coworkers,
professional contacts, and other individuals
he has met over the years through both work
and personal activities. One of these individ-
uals works for a contractor that provides
language services to the Peace Corps. The
employee was acting in his official capacity
when he met the individual at a meeting to
discuss a matter related to the contract be-
tween their respective employers. There-
after, the two communicated occasionally
regarding contract matters. They later also
granted one another access to join their so-
cial media networks through their respective
social media accounts. However, they did not
communicate further in their personal ca-
pacities, carry on extensive personal inter-
actions, or meet socially outside of work.
One day, the individual, whose employer con-
tinues to serve as a Peace Corps contractor,
contacts the employee to offer him a pair of
concert tickets worth $30 apiece. Although
the employee and the individual are con-
nected through social media, the cir-
cumstances do not demonstrate that the gift
was clearly motivated by a personal rela-
tionship, rather than the position of the em-
ployee, and therefore the employee may not
accept the gift pursuant to paragraph (b) of
this section.

(c) Discounts and similar benefits. In
addition to those opportunities and
benefits excluded from the definition of
a gift by §2635.203(b)(4), an employee
may accept:

(1) A reduction or waiver of the fees
for membership or other fees for par-
ticipation in organization activities of-
fered to all Government employees or
all uniformed military personnel by
professional organizations if the only

624



Office of Government Ethics

restrictions on membership relate to
professional qualifications; and

(2) Opportunities and benefits, in-
cluding favorable rates, commercial
discounts, and free attendance or par-
ticipation not precluded by paragraph
(c)(3) of this section:

(i) Offered to members of a group or
class in which membership is unrelated
to Government employment;

(ii) Offered to members of an organi-
zation, such as an employees’ associa-
tion or agency credit union, in which
membership is related to Government
employment if the same offer is broad-
ly available to large segments of the
public through organizations of similar
size; or

(iii) Offered by a person who is not a
prohibited source to any group or class
that is not defined in a manner that
specifically discriminates among Gov-
ernment employees on the basis of type
of official responsibility or on a basis
that favors those of higher rank or rate
of pay.

Example 1 to paragraph (c)(2): A computer
company offers a discount on the purchase of
computer equipment to all public and pri-
vate sector computer procurement officials
who work in organizations with over 300 em-
ployees. An employee who works as the com-
puter procurement official for a Government
agency could not accept the discount to pur-
chase the personal computer under the ex-
ception in paragraph (c)(2)(i) of this section.
Her membership in the group to which the
discount is offered is related to Government
employment because her membership is
based on her status as a procurement official
with the Government.

Example 2 to paragraph (c)(2): An employee
of the Consumer Product Safety Commission
(CPSC) may accept a discount of $50 on a
microwave oven offered by the manufacturer
to all members of the CPSC employees’ asso-
ciation. Even though the CPSC is currently
conducting studies on the safety of micro-
wave ovens, the $50 discount is a standard
offer that the manufacturer has made broad-
ly available through a number of employee
associations and similar organizations to
large segments of the public.

Example 3 to paragraph (c)(2): An Assistant
Secretary may not accept a local country
club’s offer of membership to all members of
Department Secretariats which includes a
waiver of its $5,000 membership initiation
fee. Even though the country club is not a
prohibited source, the offer discriminates in
favor of higher ranking officials.
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(3) An employee may not accept for
personal use any benefit to which the
Government is entitled as the result of
an expenditure of Government funds,
unless authorized by statute or regula-
tion (e.g., 5 U.S.C. 5702, note, regarding
frequent flyer miles).

Example 1 to paragraph (c)(3): The adminis-
trative officer for a field office of U.S. Immi-
gration and Customs Enforcement (ICE) has
signed an order to purchase 50 boxes of pho-
tocopy paper from a supplier whose lit-
erature advertises that it will give a free
briefcase to anyone who purchases 50 or
more boxes. Because the paper was pur-
chased with ICE funds, the administrative
officer cannot keep the briefcase which, if
claimed and received, is Government prop-
erty.

(d) Awards and honorary degrees—(1)
Awards. An employee may accept a
bona fide award for meritorious public
service or achievement and any item
incident to the award, provided that:

(i) The award and any item incident
to the award are not from a person who
has interests that may be substantially
affected by the performance or non-
performance of the employee’s official
duties, or from an association or other
organization if a majority of its mem-
bers have such interests; and

(ii) If the award or any item incident
to the award is in the form of cash or
an investment interest, or if the aggre-
gate value of the award and any item
incident to the award, other than free
attendance to the event provided to the
employee and to members of the em-
ployee’s family by the sponsor of the
event, exceeds $200, the agency ethics
official has made a written determina-
tion that the award is made as part of
an established program of recognition.

Example 1 to paragraph (d)(1): Based on a
written determination by an agency ethics
official that the prize meets the criteria set
forth in paragraph (d)(2) of this section, an
employee of the National Institutes of
Health (NIH) may accept the Nobel Prize for
Medicine, including the cash award which
accompanies the prize, even though the prize
was conferred on the basis of laboratory
work performed at NIH.

Example 2 to paragraph (d)(1): A defense
contractor, ABC Systems, has an annual
award program for the outstanding public
employee of the year. The award includes a
cash payment of $1,000. The award program is
wholly funded to ensure its continuation on
a regular basis for the next twenty years and
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selection of award recipients is made pursu-
ant to written standards. An employee of the
Department of the Air Force, who has duties
that include overseeing contract perform-
ance by ABC Systems, is selected to receive
the award. The employee may not accept the
cash award because ABC Systems has inter-
ests that may be substantially affected by
the performance or nonperformance of the
employee’s official duties.

Example 3 to paragraph (d)(1): An ambas-
sador selected by a nonprofit organization as
a recipient of its annual award for distin-
guished service in the interest of world peace
may, together with his spouse and children,
attend the awards ceremony dinner and ac-
cept a crystal bowl worth $200 presented dur-
ing the ceremony. However, where the orga-
nization has also offered airline tickets for
the ambassador and his family to travel to
the city where the awards ceremony is to be
held, the aggregate value of the tickets and
the crystal bowl exceeds $200, and he may ac-
cept only upon a written determination by
the agency ethics official that the award is
made as part of an established program of
recognition.

(2) Established program of recognition.
An award and an item incident to the
award are made pursuant to an estab-
lished program of recognition if:

(i) Awards have been made on a reg-
ular basis or, if the program is new,
there is a reasonable basis for con-
cluding that awards will be made on a
regular basis based on funding or fund-
ing commitments; and

(i1) Selection of award recipients is
made pursuant to written standards.

(3) Honorary degrees. An employee
may accept an honorary degree from
an institution of higher education, as
defined at 20 U.S.C. 1001, or from a
similar foreign institution of higher
education, based on a written deter-
mination by an agency ethics official
that the timing of the award of the de-
gree would not cause a reasonable per-
son to question the employee’s impar-
tiality in a matter affecting the insti-
tution.

NOTE TO PARAGRAPH (d)(3): When the hon-
orary degree is offered by a foreign institu-
tion of higher education, the agency may
need to make a separate determination as to
whether the institution of higher education
is a foreign government for purposes of the
Emoluments Clause of the U.S. Constitution
(U.S. Const., art. I, sec. 9, cl. 8), which for-
bids employees from accepting emoluments,
presents, offices, or titles from foreign gov-
ernments, without the consent of Congress.
The Foreign Gifts and Decorations Act, 5
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U.S.C. 7342, however, may permit the accept-
ance of honorary degrees in some cir-
cumstances.

Example 1 to paragraph (d)(3): A well-known
university located in the United States wish-
es to give an honorary degree to the Sec-
retary of Labor. The Secretary may accept
the honorary degree only if an agency ethics
official determines in writing that the tim-
ing of the award of the degree would not
cause a reasonable person to question the
Secretary’s impartiality in a matter affect-
ing the university.

(4) Presentation events. An employee
who may accept an award or honorary
degree pursuant to paragraph (d)(1) or
(3) of this section may also accept free
attendance to the event provided to the
employee and to members of the em-
ployee’s family by the sponsor of an
event. In addition, the employee may
also accept unsolicited offers of travel
to and from the event provided to the
employee and to members of the em-
ployee’s family by the sponsor of the
event. Travel expenses accepted under
this paragraph (d)(4) must be added to
the value of the award for purposes of
determining whether the aggregate
value of the award exceeds $200.

(e) Gifts based on outside business or
employment relationships. An employee
may accept meals, lodgings, transpor-
tation and other benefits:

(1) Resulting from the business or
employment activities of an employ-
ee’s spouse when it is clear that such
benefits have not been offered or en-
hanced because of the employee’s offi-
cial position;

Example 1 to paragraph (e)(1): A Department
of Agriculture employee whose spouse is a
computer programmer employed by a De-
partment of Agriculture contractor may at-
tend the company’s annual retreat for all of
its employees and their families held at a re-
sort facility. However, under §2635.502, the
employee may be disqualified from per-
forming official duties affecting her spouse’s
employer.

Example 2 to paragraph (e)(1): Where the
spouses of other clerical personnel have not
been invited, an employee of the Defense
Contract Audit Agency whose spouse is a
clerical worker at a defense contractor may
not attend the contractor’s annual retreat in
Hawaii for corporate officers and members of
the board of directors, even though his
spouse received a special invitation for her-
self and the employee.
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(2) Resulting from the employee’s
outside business or employment activi-
ties when it is clear that such benefits
are based on the outside business or
employment activities and have not
been offered or enhanced because of the
employee’s official status;

Example 1 to paragraph (e)(2): The members
of an Army Corps of Engineers environ-
mental advisory committee that meets six
times per year are special Government em-
ployees. A member who has a consulting
business may accept an invitation to a $50
dinner from her corporate client, an Army
construction contractor, unless, for example,
the invitation was extended in order to dis-
cuss the activities of the advisory com-
mittee.

(3) Customarily provided by a pro-
spective employer in connection with
bona fide employment discussions. If
the prospective employer has interests
that could be affected by performance
or nonperformance of the employee’s
duties, acceptance is permitted only if
the employee first has complied with
the disqualification requirements of
subpart F of this part applicable when
seeking employment; or

Example 1 to paragraph (e)(3): An employee
of the Federal Communications Commission
with responsibility for drafting regulations
affecting all cable television companies
wishes to apply for a job opening with a
cable television holding company. Once she
has properly disqualified herself from further
work on the regulations as required by sub-
part F of this part, she may enter into em-
ployment discussions with the company and
may accept the company’s offer to pay for
her airfare, hotel, and meals in connection
with an interview trip.

(4) Provided by a former employer to
attend a reception or similar event
when other former employees have
been invited to attend, the invitation
and benefits are based on the former
employment relationship, and it is
clear that such benefits have not been
offered or enhanced because of the em-
ployee’s official position.

Example 1 to paragraph (e)(4): An employee
of the Department of the Army is invited by
her former employer, an Army contractor, to
attend its annual holiday dinner party. The
former employer traditionally invites both
its current and former employees to the holi-
day dinner regardless of their current em-
ployment activities. TUnder these cir-
cumstances, the employee may attend the
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dinner because the dinner invitation is a re-
sult of the employee’s former outside em-
ployment activities, other former employees
have been asked to attend, and the gift is not
offered because of the employee’s official po-
sition.

(5) For purposes of paragraphs (e)(1)
through (4) of this section, ‘‘employ-
ment’”’ means any form of non-Federal
employment or business relationship
involving the provision of personal
services.

(f) Gifts in connection with political ac-
tivities permitted by the Hatch Act Reform
Amendments. An employee who, in ac-
cordance with the Hatch Act Reform
Amendments of 1993, at 5 U.S.C. 7323,
may take an active part in political
management or in political campaigns,
may accept meals, lodgings, transpor-
tation, and other benefits, including
free attendance at events, for the em-
ployee and an accompanying spouse or
other guests, when provided, in connec-
tion with such active participation, by
a political organization described in 26
U.S.C. 527(e). Any other employee, such
as a security officer, whose official du-
ties require him or her to accompany
an employee to a political event, may
accept meals, free attendance, and en-
tertainment provided at the event by
such an organization.

Example 1 to paragraph (f): The Secretary of
the Department of Health and Human Serv-
ices may accept an airline ticket and hotel
accommodations furnished by the campaign
committee of a candidate for the United
States Senate in order to give a speech in
support of the candidate.

(g) Gifts of free attendance at widely at-
tended gatherings—(1)  Authorization.
When authorized in writing by the
agency designee pursuant to paragraph
(2)(3) of this section, an employee may
accept an unsolicited gift of free at-
tendance at all or appropriate parts of
a widely attended gathering. For an
employee who is subject to a leave sys-
tem, attendance at the event will be on
the employee’s own time or, if author-
ized by the employee’s agency, on ex-
cused absence pursuant to applicable
guidelines for granting such absence,
or otherwise without charge to the em-
ployee’s leave account.

(2) Widely attended gatherings. A gath-
ering is widely attended if it is ex-
pected that a large number of persons
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will attend, that persons with a diver-
sity of views or interests will be
present, for example, if it is open to
members from throughout the inter-
ested industry or profession or if those
in attendance represent a range of per-
sons interested in a given matter, and
that there will be an opportunity to ex-
change ideas and views among invited
persons.

(3) Written authorization by the agency
designee. The agency designee may au-
thorize an employee or employees to
accept a gift of free attendance at all
or appropriate parts of a widely at-
tended gathering only if the agency
designee issues a written determina-
tion after finding that:

(i) The event is a widely attended
gathering, as set forth in paragraph
(2)(2) of this section;

(ii) The employee’s attendance at the
event is in the agency’s interest be-
cause it will further agency programs
or operations;

(iii) The agency’s interest in the em-
ployee’s attendance outweighs the con-
cern that the employee may be, or may
appear to be, improperly influenced in
the performance of official duties; and

(iv) If a person other than the spon-
sor of the event invites or designates
the employee as the recipient of the
gift of free attendance and bears the
cost of that gift, the event is expected
to be attended by more than 100 per-
sons and the value of the gift of free at-
tendance does not exceed $415.

(4) Determination of agency interest. In
determining whether the agency’s in-
terest in the employee’s attendance
outweighs the concern that the em-
ployee may be, or may appear to be,
improperly influenced in the perform-
ance of official duties, the agency des-
ignee may consider relevant factors in-
cluding:

(i) The importance of the event to
the agency;

(ii) The nature and sensitivity of any
pending matter affecting the interests
of the person who extended the invita-
tion and the significance of the em-
ployee’s role in any such matter;

(iii) The purpose of the event;

(iv) The identity of other expected
participants;

(v) Whether acceptance would reason-
ably create the appearance that the
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donor is receiving preferential treat-
ment;

(vi) Whether the Government is also
providing persons with views or inter-
ests that differ from those of the donor
with access to the Government; and

(vii) The market value of the gift of
free attendance.

(5) Cost provided by person other than
the sponsor of the event. The cost of the
employee’s attendance will be consid-
ered to be provided by a person other
than the sponsor of the event where
such person designates the employee to
be invited and bears the cost of the em-
ployee’s attendance through a con-
tribution or other payment intended to
facilitate the employee’s attendance.
Payment of dues or a similar assess-
ment to a sponsoring organization does
not constitute a payment intended to
facilitate a particular employee’s at-
tendance.

(6) Accompanying spouse or other guest.
When others in attendance will gen-
erally be accompanied by a spouse or
other guest, and where the invitation
is from the same person who has in-
vited the employee, the agency des-
ignee may authorize an employee to
accept an unsolicited invitation of free
attendance to an accompanying spouse
or one other accompanying guest to
participate in all or a portion of the
event at which the employee’s free at-
tendance is permitted under paragraph
(g2)(1) this section. The authorization
required by this paragraph (g)(6) must
be provided in writing.

Example 1 to paragraph (g): An aerospace in-
dustry association that is a prohibited
source sponsors an industry-wide, two-day
seminar for which it charges a fee of $800 and
anticipates attendance of approximately 400.
An Air Force contractor pays $4,000 to the
association so that the association can ex-
tend free invitations to five Air Force offi-
cials designated by the contractor. The Air
Force officials may not accept the gifts of
free attendance because (a) the contractor,
rather than the association, provided the
cost of their attendance; (b) the contractor
designated the specific employees to receive
the gift of free attendance; and (c) the value
of the gift exceeds $415 per employee.

Example 2 to paragraph (g): An aerospace in-
dustry association that is a prohibited
source sponsors an industry-wide, two-day
seminar for which it charges a fee of $25 and
anticipates attendance of approximately 50.
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An Air Force contractor pays $125 to the as-
sociation so that the association can extend
free invitations to five Air Force officials
designated by the contractor. The Air Force
officials may not accept the gifts of free at-
tendance because (a) the contractor, rather
than the association, provided the cost of
their attendance; (b) the contractor des-
ignated the specific employees to receive the
gift of free attendance; and (c) the event was
not expected to be attended by more than 100
persons.

Example 3 to paragraph (g): An aerospace in-
dustry association that is a prohibited
source sponsors an industry-wide, two-day
seminar for which it charges a fee of $800 and
anticipates attendance of approximately 400.
An Air Force contractor pays $4,000 in order
that the association might invite any five
Federal employees. An Air Force official to
whom the sponsoring association, rather
than the contractor, extended one of the five
invitations could attend if the employee’s
participation were determined to be in the
interest of the agency and he received a writ-
ten authorization.

Example 4 to paragraph (g9): An employee of
the Department of Transportation is invited
by a news organization to an annual press
dinner sponsored by an association of press
organizations. Tickets for the event cost $415
per person and attendance is limited to 400
representatives of press organizations and
their guests. If the employee’s attendance is
determined to be in the interest of the agen-
cy and she receives a written authorization
from the agency designee, she may accept
the invitation from the news organization
because more than 100 persons will attend
and the cost of the ticket does not exceed
$415. However, if the invitation were ex-
tended to the employee and an accom-
panying guest, the employee’s guest could
not be authorized to attend for free because
the market value of the gift of free attend-
ance would exceed $415.

Example 5 to paragraph (g9): An employee of
the Department of Energy (DOE) and his
spouse have been invited by a major utility
executive to a small dinner party. A few
other officials of the utility and their
spouses or other guests are also invited, as is
a representative of a consumer group con-
cerned with utility rates and her spouse. The
DOE official believes the dinner party will
provide him an opportunity to socialize with
and get to know those in attendance. The
employee may not accept the free invitation
under this exception, even if his attendance
could be determined to be in the interest of
the agency. The small dinner party is not a
widely attended gathering. Nor could the
employee be authorized to accept even if the
event were instead a corporate banquet to
which forty company officials and their
spouses or other guests were invited. In this
second case, notwithstanding the Ilarger
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number of persons expected (as opposed to
the small dinner party just noted) and de-
spite the presence of the consumer group
representative and her spouse who are not
officials of the utility, those in attendance
would still not represent a diversity of views
or interests. Thus, the company banquet
would not qualify as a widely attended gath-
ering under those circumstances either.

Example 6 to paragraph (g): An Assistant
U.S. Attorney is invited to attend a lunch-
eon meeting of a local bar association to
hear a distinguished judge lecture on cross-
examining expert witnesses. Although mem-
bers of the bar association are assessed a $15
fee for the meeting, the Assistant U.S. At-
torney may accept the bar association’s offer
to attend for free, even without a determina-
tion of agency interest. The gift can be ac-
cepted under the $20 gift exception at para-
graph (a) of this section.

Example 7 to paragraph (g): An employee of
the Department of the Interior authorized to
speak on the first day of a four-day con-
ference on endangered species may accept
the sponsor’s waiver of the conference fee for
the first day of the conference under
§2635.203(b)(8). If the conference is widely at-
tended, the employee may be authorized to
accept the sponsor’s offer to waive the at-
tendance fee for the remainder of the con-
ference if the agency designee has made a
written determination that attendance is in
the agency’s interest.

Example 8 to paragraph (9): A military offi-
cer has been approved to attend a widely at-
tended gathering, pursuant to paragraph (g)
of this section, that will be held in the same
city as the officer’s duty station. The defense
contractor sponsoring the event has offered
to transport the officer in a limousine to the
event. The officer may not accept the offer of
transportation because the definition of
‘“‘free attendance’ set forth in §2635.203(g) ex-
cludes travel, and the market value of the
transportation would exceed $20.

(h) Social invitations. An employee
may accept food, refreshments, and en-
tertainment, not including travel or
lodgings, for the employee and an ac-
companying spouse or other guests, at
a social event attended by several per-
sons if:

(1) The invitation is unsolicited and
is from a person who is not a prohib-
ited source;

(2) No fee is charged to any person in
attendance; and

(3) If either the sponsor of the event
or the person extending the invitation
to the employee is not an individual,
the agency designee has made a writ-
ten determination after finding that
the employee’s attendance would not
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cause a reasonable person with knowl-
edge of the relevant facts to question
the employee’s integrity or impar-
tiality, consistent with §2635.201(b).

Example 1 to paragraph (h): An employee of
the White House Press Office has been in-
vited to a social dinner for current and
former White House Press Officers at the
home of an individual who is not a prohib-
ited source. The employee may attend even
if she is being invited because of her official
position.

(i) Meals, refreshments, and entertain-
ment in foreign areas. An employee as-
signed to duty in, or on official travel
to, a foreign area as defined in 41 CFR
300-3.1 may accept unsolicited food, re-
freshments, or entertainment in the
course of a breakfast, luncheon, dinner,
or other meeting or event provided:

(1) The market value in the foreign
area of the food, refreshments or enter-
tainment provided at the meeting or
event, as converted to U.S. dollars,
does not exceed the per diem rate for
the foreign area specified in the U.S.
Department of State’s Maximum Per
Diem Allowances for Foreign Areas,
Per Diem Supplement Section 925 to
the Standardized Regulations (GC-FA),
available on the Internet at
www.state.gov;

(2) There is participation in the
meeting or event by non-U.S. citizens
or by representatives of foreign govern-
ments or other foreign entities;

(3) Attendance at the meeting or
event is part of the employee’s official
duties to obtain information, dissemi-
nate information, promote the export
of U.S. goods and services, represent
the United States, or otherwise further
programs or operations of the agency
or the U.S. mission in the foreign area;
and

(4) The gift of meals, refreshments, or
entertainment is from a person other
than a foreign government as defined
in 5 U.S.C. 7342(a)(2).

Example 1 to paragraph (i): A number of
local business owners in a developing coun-
try are eager for a U.S. company to locate a
manufacturing facility in their province. An
official of the Overseas Private Investment
Corporation may accompany the visiting
vice president of the U.S. company to a din-
ner meeting hosted by the business owners
at a province restaurant where the market
value of the food and refreshments does not
exceed the per diem rate for that country.
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(j) Gifts to the President or Vice Presi-
dent. Because of considerations relat-
ing to the conduct of their offices, in-
cluding those of protocol and etiquette,
the President or the Vice President
may accept any gift on his or her own
behalf or on behalf of any family mem-
ber, provided that such acceptance does
not violate §2635.205(a) or (b), 18 U.S.C.
201(b) or 201(c)(3), or the Constitution
of the United States.

(k) G@Gifts authoriced by supplemental
agency regulation. An employee may ac-
cept any gift when acceptance of the
gift is specifically authorized by a sup-
plemental agency regulation issued
with the concurrence of the Office of
Government Ethics, pursuant to
§2635.105.

(1) Gifts accepted under specific statu-
tory authority. The prohibitions on ac-
ceptance of gifts from outside sources
contained in this subpart do not apply
to any item which a statute specifi-
cally authorizes an employee to accept.
Gifts which may be accepted by an em-
ployee under the authority of specific
statutes include, but are not limited
to:

(1) Free attendance, course or meet-
ing materials, transportation, lodgings,
food and refreshments or reimburse-
ments therefor incident to training or
meetings when accepted by the em-
ployee under the authority of 5 U.S.C.
4111. The employee’s acceptance must
be approved by the agency in accord-
ance with part 410 of this title; or

(2) Gifts from a foreign government
or international or multinational orga-
nization, or its representative, when
accepted by the employee under the au-
thority of the Foreign Gifts and Deco-
rations Act, 5 U.S.C. 7342. As a condi-
tion of acceptance, an employee must
comply with requirements imposed by
the agency’s regulations or procedures
implementing that Act.

(m) Gifts of informational materials. (1)
An employee may accept unsolicited
gifts of informational materials, pro-
vided that:

(i) The aggregate market value of all
informational materials received from
any one person does not exceed $100 in
a calendar year; or

(ii) If the aggregate market value of
all informational materials from the
same person exceeds $100 in a calendar
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year, an agency designee has made a
written determination after finding
that acceptance by the employee would
not be inconsistent with the standard
set forth in §2635.201(b).

2) Informational
writings, recordings,
records, or other items that:

(i) Are educational or instructive in
nature;

(ii) Are not primarily created for en-
tertainment, display, or decoration;
and

(iii) Contain information that relates
in whole or in part to the following
categories:

(A) The employee’s official duties or
position, profession, or field of study;

(B) A general subject matter area, in-
dustry, or economic sector affected by
or involved in the programs or oper-
ations of the agency; or

(C) Another topic of interest to the
agency or its mission.

materials are
documents,

Example 1 to paragraph (m): An analyst at
the Agricultural Research Service receives
an edition of an agricultural research jour-
nal in the mail from a consortium of private
farming operations concerned with soil tox-
icity. The journal edition has a market value
of $75. The analyst may accept the gift.

Example 2 to paragraph (m): An inspector at
the Mine Safety and Health Administration
receives a popular novel with a market value
of $25 from a mine operator. Because the
novel is primarily for entertainment pur-
poses, the inspector may not accept the gift.

Example 3 to paragraph (m): An employee at
the Department of the Army is offered an en-
cyclopedia on cyberwarfare from a prohib-
ited source. The cost of the encyclopedia is
far in excess of $100. The agency designee de-
termines that acceptance of the gift would
be inconsistent with the standard set out in
§2635.201(b). The employee may not accept
the gift under paragraph (m) of this section.

[81 FR 81648, Nov. 18, 2016, as amended at 82
FR 22736, May 18, 2017; 85 FR 36717, June 18,
2020]

§2635.205 Limitations on use of excep-
tions.

Notwithstanding any exception pro-
vided in this subpart, other than
§2635.204(j), an employee may not:

(a) Accept a gift in return for being
influenced in the performance of an of-
ficial act;

(b) Use, or permit the use of, the em-
ployee’s Government position, or any
authority associated with public office,
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to solicit or coerce the offering of a
gift;

(c) Accept gifts from the same or dif-
ferent sources on a basis so frequent
that a reasonable person would be led
to believe the employee is using the
employee’s public office for private
gain;

Example 1 to paragraph (c): A purchasing
agent for a Department of Veterans Affairs
medical center routinely deals with rep-
resentatives of pharmaceutical manufactur-
ers who provide information about new com-
pany products. Because of his crowded cal-
endar, the purchasing agent has offered to
meet with manufacturer representatives dur-
ing his lunch hours Tuesdays through Thurs-
days, and the representatives routinely ar-
rive at the employee’s office bringing a sand-
wich and a soft drink for the employee. Even
though the market value of each of the
lunches is less than $6 and the aggregate
value from any one manufacturer does not
exceed the $50 aggregate limitation in
§2635.204(a) on gifts of $20 or less, the prac-
tice of accepting even these modest gifts on
a recurring basis is improper.

(d) Accept a gift in violation of any
statute; relevant statutes applicable to
all employees include, but are not lim-
ited to:

(1) 18 U.S.C. 201(b), which prohibits a
public official from, directly or indi-
rectly, corruptly demanding, seeking,
receiving, accepting, or agreeing to re-
ceive or accept anything of value per-
sonally or for any other person or enti-
ty in return for being influenced in the
performance of an official act; being in-
fluenced to commit or aid in commit-
ting, or to collude in, or allow, any
fraud, or make opportunity for the
commission of any fraud, on the United
States; or for being induced to do or
omit to do any action in violation of
his or her official duty. As used in 18
U.S.C. 201(b), the term ‘‘public official”
is broadly construed and includes reg-
ular and special Government employ-
ees as well as all other Government of-
ficials; and

(2) 18 U.S.C. 209, which prohibits an
employee, other than a special Govern-
ment employee, from receiving any sal-
ary or any contribution to or sup-
plementation of salary from any source
other than the United States as com-
pensation for services as a Government
employee. The statute contains several
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specific exceptions to this general pro-
hibition, including an exception for
contributions made from the treasury
of a State, county, or municipality;

(e) Accept a gift in violation of any
Executive Order; or

(f) Accept any gift when acceptance
of the gift is specifically prohibited by
a supplemental agency regulation
issued with the concurrence of the Of-
fice of Government Ethics, pursuant to
§2635.105.

§2635.206 Proper disposition of pro-
hibited gifts.

(a) Unless a gift is accepted by an
agency acting under specific statutory
authority, an employee who has re-
ceived a gift that cannot be accepted
under this subpart must dispose of the
gift in accordance with the procedures
set forth in this section. The employee
must promptly complete the author-
ized disposition of the gift. The obliga-
tion to dispose of a gift that cannot be
accepted under this subpart is inde-
pendent of an agency’s decision regard-
ing corrective or disciplinary action
under §2635.106.

(1) Gifts of tangible items. The em-
ployee must promptly return any tan-
gible item to the donor or pay the
donor its market value; or, in the case
of a tangible item with a market value
of $100 or less, the employee may de-
stroy the item. An employee who can-
not ascertain the actual market value
of an item may estimate its market
value by reference to the retail cost of
similar items of like quality.

Example 1 to paragraph (a)(1): A Depart-
ment of Commerce employee received a $25
T-shirt from a prohibited source after pro-
viding training at a conference. Because the
gift would not be permissible under an excep-
tion to this subpart, the employee must ei-
ther return or destroy the T-shirt or prompt-
ly reimburse the donor $25. Destruction may
be carried out by physical destruction or by
permanently discarding the T-shirt by plac-
ing it in the trash.

Example 2 to paragraph (a)(1): To avoid pub-
lic embarrassment to the seminar sponsor,
an employee of the National Park Service
did not decline a barometer worth $200 given
at the conclusion of his speech on Federal
lands policy. To comply with this section,
the employee must either promptly return
the barometer or pay the donor the market
value of the gift. Alternatively, the National
Park Service may choose to accept the gift if
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permitted under specific statutory gift ac-
ceptance authority. The employee may not
destroy this gift, as the market value is in
excess of $100.

(2) Gifts of perishable items. When it is
not practical to return a tangible item
in accordance with paragraph (a)(l) of
this section because the item is perish-
able, the employee may, at the discre-
tion of the employee’s supervisor or
the agency designee, give the item to
an appropriate charity, share the item
within the recipient’s office, or destroy
the item.

Example 1 to paragraph (a)(2): With ap-
proval by the recipient’s supervisor, a floral
arrangement sent by a disability claimant to
a helpful employee of the Social Security
Administration may be placed in the office’s
reception area.

(3) Gifts of intangibles. The employee
must promptly reimburse the donor
the market value for any entertain-
ment, favor, service, benefit or other
intangible. Subsequent reciprocation
by the employee does not constitute re-
imbursement.

Example 1 to paragraph (a)(3): A Depart-
ment of Defense employee wishes to attend a
charitable event to which he has been offered
a $300 ticket by a prohibited source. Al-
though his attendance is not in the interest
of the agency under §2635.204(g), he may at-
tend if he reimburses the donor the $300 face
value of the ticket.

(4) Gifts from foreign governments or
international organizations. The em-
ployee must dispose of gifts from for-
eign governments or international or-
ganizations in accordance with 41 CFR
part 102-42.

(b) An agency may authorize disposi-
tion or return of gifts at Government
expense. Employees may use penalty
mail to forward reimbursements re-
quired or permitted by this section.

(c) An employee who, on his or her
own initiative, promptly complies with
the requirements of this section will
not be deemed to have improperly ac-
cepted an unsolicited gift. An employee
who promptly consults his or her agen-
cy ethics official to determine whether
acceptance of an unsolicited gift is
proper and who, upon the advice of the
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ethics official, returns the gift or oth-
erwise disposes of the gift in accord-
ance with this section, will be consid-
ered to have complied with the require-
ments of this section on the employee’s
own initiative.

(d) Employees are encouraged to
record any actions they have taken to
properly dispose of gifts that cannot be
accepted under this subpart, such as by
sending an electronic mail message to
the appropriate agency ethics official
or the employee’s supervisor.

Subpart C—Gifts Between
Employees

§2635.301 Overview.

This subpart contains standards that
prohibit an employee from giving, do-
nating to, or soliciting contributions
for, a gift to an official superior and
from accepting a gift from an employee
receiving less pay than himself, unless
the item is excluded from the defini-
tion of a gift or falls within one of the
exceptions set forth in this subpart.

§2635.302

(a) Gifts to superiors. Except as pro-
vided in this subpart, an employee may
not:

(1) Directly or indirectly, give a gift
to or make a donation toward a gift for
an official superior; or

(2) Solicit a contribution from an-
other employee for a gift to either his
own or the other employee’s official su-
perior.

(b) Gifts from employees receiving less
pay. Except as provided in this subpart,
an employee may not, directly or indi-
rectly, accept a gift from an employee
receiving less pay than himself unless:

(1) The two employees are not in a
subordinate-official superior relation-
ship; and

(2) There is a personal relationship
between the two employees that would
justify the gift.

(c) Limitation on wuse of exceptions.
Notwithstanding any exception pro-
vided in this subpart, an official supe-
rior shall not coerce the offering of a
gift from a subordinate.

§2635.303 Definitions.

For purposes of this subpart, the fol-
lowing definitions shall apply:

General standards.

§2635.303

(a) Gift has the meaning set forth in
§2635.203(b). For purposes of that defi-
nition an employee will be deemed to
have paid market value for any benefit
received as a result of his participation
in any carpool or other such mutual ar-
rangement involving another employee
or other employees if he bears his fair
proportion of the expense or effort in-
volved.

(b) Indirectly, for purposes of
§2635.302(b), has the meaning set forth
in  §2635.203(f). For purposes of
§2635.302(a), it includes a gift:

(1) Given with the employee’s knowl-
edge and acquiescence by his parent,
sibling, spouse, child, or dependent rel-
ative; or

(2) Given by a person other than the
employee under circumstances where
the employee has promised or agreed to
reimburse that person or to give that
person something of value in exchange
for giving the gift.

(c) Subject to paragraph (a) of this
section, market value has the meaning
set forth in §2635.203(c).

(d) Official superior means any other
employee, other than the President and
the Vice President, including but not
limited to an immediate supervisor,
whose official responsibilities include
directing or evaluating the perform-
ance of the employee’s official duties
or those of any other official superior
of the employee. For purposes of this
subpart, an employee is considered to
be the subordinate of any of his official
superiors.

(e) Solicit means to request contribu-
tions by personal communication or by
general announcement.

(f) Voluntary contribution means a
contribution given freely, without
pressure or coercion. A contribution is
not voluntary unless it is made in an
amount determined by the contrib-
uting employee, except that where an
amount for a gift is included in the
cost for a luncheon, reception or simi-
lar event, an employee who freely
chooses to pay a proportionate share of
the total cost in order to attend will be
deemed to have made a voluntary con-
tribution. Except in the case of con-
tributions for a gift included in the
cost of a luncheon, reception or similar
event, a statement that an employee
may choose to contribute less or not at
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all shall accompany any recommenda-
tion of an amount to be contributed for
a gift to an official superior.

Example 1: A supervisory employee of the
Agency for International Development has
just been reassigned from Washington, DC to
Kabul, Afghanistan. As a farewell party, 12
of her subordinates have decided to take her
out to lunch at the Khyber Repast. It is un-
derstood that each will pay for his own meal
and that the cost of the supervisor’s lunch
will be divided equally among the twelve.
Even though the amount they will con-
tribute is not determined until the super-
visor orders lunch, the contribution made by
those who choose to participate in the fare-
well lunch is voluntary.

§2635.304 Exceptions.

The prohibitions set forth in
§2635.302(a) and (b) do not apply to a
gift given or accepted under the cir-
cumstances described in paragraph (a)
or (b) of this section. A contribution or
the solicitation of a contribution that
would otherwise violate the prohibi-
tions set forth in §2635.302(a) and (b)
may only be made in accordance with
paragraph (c) of this section.

(a) General exceptions. On an occa-
sional basis, including any occasion on
which gifts are traditionally given or
exchanged, the following may be given
to an official superior or accepted from
a subordinate or other employee re-
ceiving less pay:

(1) Items, other than cash, with an
aggregate market value of $10 or less
per occasion;

(2) Items such as food and refresh-
ments to be shared in the office among
several employees;

(3) Personal hospitality provided at a
residence which is of a type and value
customarily provided by the employee
to personal friends;

(4) Items given in connection with
the receipt of personal hospitality if of
a type and value customarily given on
such occasions; and

(5) Leave transferred under subpart I
of part 630 of this title to an employee
who is not an immediate supervisor,
unless obtained in violation of §630.912
of this title.

Example 1: Upon returning to work fol-
lowing a vacation at the beach, a claims ex-
aminer with the Department of Veterans Af-
fairs may give his supervisor, and his super-
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visor may accept, a bag of saltwater taffy
purchased on the boardwalk for $8.

Example 2: An employee of the Federal De-
posit Insurance Corporation whose bank ex-
amination responsibilities require frequent
travel may not bring her supervisor, and her
supervisor may not accept, souvenir coffee
mugs from each of the cities she visits in the
course of performing her duties, even though
each of the mugs costs less than $5. Gifts
given on this basis are not occasional.

Example 3: The Secretary of Labor has in-
vited the agency’s General Counsel to a din-
ner party at his home. The General Counsel
may bring a $15 bottle of wine to the dinner
party and the Secretary may accept this cus-
tomary hostess gift from his subordinate,
even though its cost is in excess of $10.

Example 4: For Christmas, a secretary may
give his supervisor, and the supervisor may
accept, a poinsettia plant purchased for $10
or less. The secretary may also invite his su-
pervisor to a Christmas party in his home
and the supervisor may attend.

(b) Special, infrequent occasions. A gift
appropriate to the occasion may be
given to an official superior or accept-
ed from a subordinate or other em-
ployee receiving less pay:

(1) In recognition of infrequently oc-
curring occasions of personal signifi-
cance such as marriage, illness, or the
birth or adoption of a child; or

(2) Upon occasions that terminate a
subordinate-official superior relation-
ship, such as retirement, resignation,
or transfer.

Example 1: The administrative assistant to
the personnel director of the Tennessee Val-
ley Authority may send a $30 floral arrange-
ment to the personnel director who is in the
hospital recovering from surgery. The per-
sonnel director may accept the gift.

Example 2: A chemist employed by the
Food and Drug Administration has been in-
vited to the wedding of the lab director who
is his official superior. He may give the lab
director and his bride, and they may accept,
a place setting in the couple’s selected china
pattern purchased for $70.

Example 3: Upon the occasion of the super-
visor’s retirement from Federal service, an
employee of the Fish and Wildlife Service
may give her supervisor a book of wildlife
photographs which she purchased for $19. The
retiring supervisor may accept the book.

(c) Voluntary contributions. An em-
ployee may solicit voluntary contribu-
tions of nominal amounts from fellow
employees for an appropriate gift to an
official superior and an employee may
make a voluntary contribution of a
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nominal amount to an appropriate gift
to an official superior:

(1) On a special, infrequent occasion
as described in paragraph (b) of this
section; or

(2) On an occasional basis, for items
such as food and refreshments to be
shared in the office among several em-
ployees.

An employee may accept such gifts
to which a subordinate or other em-
ployee receiving less pay than himself
has contributed.

Example 1: To mark the occasion of his re-
tirement, members of the immediate staff of
the Under Secretary of the Army would like
to give him a party and provide him with a
gift certificate. They may distribute an an-
nouncement of the party and include a nomi-
nal amount for a retirement gift in the fee
for the party.

Example 2: The General Counsel of the Na-
tional Endowment for the Arts may not col-
lect contributions for a Christmas gift for
the Chairman. Christmas occurs annually
and is not an occasion of personal signifi-
cance.

Example 3: Subordinates may not take up a
collection for a gift to an official superior on
the occasion of the superior’s swearing in or
promotion to a higher grade position within
the supervisory chain of that organization.
These are not events that mark the termi-
nation of the subordinate-official superior
relationship, nor are they events of personal
significance within the meaning of
§2635.304(b). However, subordinates may take
up a collection and employees may con-
tribute $3 each to buy refreshments to be
consumed by everyone in the immediate of-
fice to mark either such occasion.

Example 4: Subordinates may each con-
tribute a nominal amount to a fund to give
a gift to an official superior upon the occa-
sion of that superior’s transfer or promotion
to a position outside the organization.

Example 5: An Assistant Secretary at the
Department of the Interior is getting mar-
ried. His secretary has decided that a micro-
wave oven would be a nice gift from his staff
and has informed each of the Assistant Sec-
retary’s subordinates that they should con-
tribute $5 for the gift. Her method of collec-
tion is improper. Although she may rec-
ommend a $5 contribution, the recommenda-
tion must be coupled with a statement that
the employee whose contribution is solicited
is free to contribute less or nothing at all.

§2635.402

Subpart D—Conflicting Financial
Interests

§2635.401 Overview.

This subpart contains two provisions
relating to financial interests. One is a
disqualification requirement and the
other is a prohibition on acquiring or
continuing to hold specific financial in-
terests. An employee may acquire or
hold any financial interest not prohib-
ited by §2635.403. Notwithstanding that
his acquisition or holding of a par-
ticular interest is proper, an employee
is prohibited in accordance with
§2635.402 of this subpart from partici-
pating in an official capacity in any
particular matter in which, to his
knowledge, he or any person whose in-
terests are imputed to him has a finan-
cial interest, if the particular matter
will have a direct and predictable ef-
fect on that interest. See also part 2640
of this chapter, for additional guidance
amplifying §2635.402.

[67 FR 35042, Aug. 7, 1992, as amended at 62
FR 48747, Sept. 17, 1997]

§2635.402
terests.

Disqualifying financial in-

(a) Statutory prohibition. An employee
is prohibited by criminal statute, 18
U.S.C. 208(a), from participating per-
sonally and substantially in an official
capacity in any particular matter in
which, to his knowledge, he or any per-
son whose interests are imputed to him
under this statute has a financial in-
terest, if the particular matter will
have a direct and predictable effect on
that interest.

NoTE: Standards applicable when seeking
non-Federal employment are contained in
subpart F of this part and, if followed, will
ensure that an employee does not violate 18
U.S.C. 208(a) or this section when he is nego-
tiating for or has an arrangement concerning
future employment. In all other cases where
the employee’s participation would violate
18 U.S.C. 208(a), an employee shall disqualify
himself from participation in the matter in
accordance with paragraph (c) of this section
or obtain a waiver or determine that an ex-
emption applies, as described in paragraph
(d) of this section.

(b) Definitions. For purposes of this
section, the following definitions shall
apply:
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(1) Direct and predictable effect. (i) A
particular matter will have a direct ef-
fect on a financial interest if there is a
close causal link between any decision
or action to be taken in the matter and
any expected effect of the matter on
the financial interest. An effect may be
direct even though it does not occur
immediately. A particular matter will
not have a direct effect on a financial
interest, however, if the chain of causa-
tion is attenuated or is contingent
upon the occurrence of events that are
speculative or that are independent of,
and unrelated to, the matter. A par-
ticular matter that has an effect on a
financial interest only as a con-
sequence of its effects on the general
economy does not have a direct effect
within the meaning of this subpart.

(ii) A particular matter will have a
predictable effect if there is a real, as
opposed to a speculative possibility
that the matter will affect the finan-
cial interest. It is not necessary, how-
ever, that the magnitude of the gain or
loss be known, and the dollar amount
of the gain or loss is immaterial.

NoOTE: If a particular matter involves a spe-
cific party or parties, generally the matter
will at most only have a direct and predict-
able effect, for purposes of this subpart, on a
financial interest of the employee in or with
a party, such as the employee’s interest by
virtue of owning stock. There may, however,
be some situations in which, under the above
standards, a particular matter will have a di-
rect and predictable effect on an employee’s
financial interests in or with a nonparty. For
example, if a party is a corporation, a par-
ticular matter may also have a direct and
predictable effect on an employee’s financial
interests through ownership of stock in an
affiliate, parent, or subsidiary of that party.
Similarly, the disposition of a protest
against the award of a contract to a par-
ticular company may also have a direct and
predictable effect on an employee’s financial
interest in another company listed as a sub-
contractor in the proposal of one of the com-
peting offerors.

Example 1: An employee of the National Li-
brary of Medicine at the National Institutes
of Health has just been asked to serve on the
technical evaluation panel to review pro-
posals for a new library computer search sys-
tem. DEF Computer Corporation, a closely
held company in which he and his wife own
a majority of the stock, has submitted a pro-
posal. Because award of the systems contract
to DEF or to any other offeror will have a di-
rect and predictable effect on both his and
his wife’s financial interests, the employee
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cannot participate on the technical evalua-
tion team unless his disqualification has
been waived.

Example 2: Upon assignment to the tech-
nical evaluation panel, the employee in the
preceding example finds that DEF Computer
Corporation has not submitted a proposal.
Rather, LMN Corp., with which DEF com-
petes for private sector business, is one of
the six offerors. The employee is not dis-
qualified from serving on the technical eval-
uation panel. Any effect on the employee’s
financial interests as a result of the agency’s
decision to award or not award the systems
contract to LMN would be at most indirect
and speculative.

(2) Imputed interests. For purposes of
18 U.S.C. 208(a) and this subpart, the fi-
nancial interests of the following per-
sons will serve to disqualify an em-
ployee to the same extent as if they
were the employee’s own interests:

(i) The employee’s spouse;

(ii) The employee’s minor child;

(iii) The employee’s general partner;

(iv) An organization or entity which
the employee serves as officer, direc-
tor, trustee, general partner or em-
ployee; and

(v) A person with whom the employee
is negotiating for or has an arrange-
ment concerning prospective employ-
ment. (Employees who are seeking
other employment should refer to and
comply with the standards in subpart F
of this part).

Example 1: An employee of the Department
of Education serves without compensation
on the board of directors of Kinder World,
Inc., a nonprofit corporation that engages in
good works. Even though her personal finan-
cial interests will not be affected, the em-
ployee must disqualify herself from partici-
pating in the review of a grant application
submitted by Kinder World. Award or denial
of the grant will affect the financial inter-
ests of Kinder World and its financial inter-
ests are imputed to her as a member of its
board of directors.

Example 2: The spouse of an employee of
the Food and Drug Administration has ob-
tained a position with a well established bio-
medical research company. The company has
developed an artificial limb for which it is
seeking FDA approval and the employee
would ordinarily be asked to participate in
the FDA’s review and approval process. The
spouse is a salaried employee of the company
and has no direct ownership interest in the
company. Nor does she have an indirect own-
ership interest, as would be the case, for ex-
ample, if she were participating in a pension
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plan that held stock in the company. Her po-
sition with the company is such that the
granting or withholding of FDA approval
will not have a direct and predictable effect
on her salary or on her continued employ-
ment with the company. Since the FDA ap-
proval process will not affect his spouse’s fi-
nancial interests, the employee is not dis-
qualified under §2635.402 from participating
in that process. Nevertheless, the financial
interests of the spouse’s employer may be
disqualifying under the impartiality prin-
ciple, as implemented at §2635.502.

(3) Particular matter. The term par-
ticular matter encompasses only mat-
ters that involve deliberation, decision,
or action that is focused upon the in-
terests of specific persons, or a discrete
and identifiable class of persons. Such
a matter is covered by this subpart
even if it does not involve formal par-
ties and may include governmental ac-
tion such as legislation or policy-mak-
ing that is narrowly focused on the in-
terests of such a discrete and identifi-
able class of persons. The term par-
ticular matter, however, does not ex-
tend to the consideration or adoption
of broad policy options that are di-
rected to the interests of a large and
diverse group of persons. The par-
ticular matters covered by this subpart
include a judicial or other proceeding,
application, request for a ruling or
other determination, contract, claim,
controversy, charge, accusation or ar-
rest.

Example 1: The Internal Revenue Service’s
amendment of its regulations to change the
manner in which depreciation is calculated
is not a particular matter, nor is the Social
Security Administration’s consideration of
changes to its appeal procedures for dis-
ability claimants.

Example 2: Consideration by the Interstate
Commerce Commission of regulations estab-
lishing safety standards for trucks on inter-
state highways involves a particular matter.

(4) Personal and substantial. To par-
ticipate personally means to partici-
pate directly. It includes the direct and
active supervision of the participation
of a subordinate in the matter. To par-
ticipate substantially means that the
employee’s involvement is of signifi-
cance to the matter. Participation may
be substantial even though it is not de-
terminative of the outcome of a par-
ticular matter. However, it requires
more than official responsibility,
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knowledge, perfunctory involvement,
or involvement on an administrative or
peripheral issue. A finding of substan-
tiality should be based not only on the
effort devoted to a matter, but also on
the importance of the effort. While a
series of peripheral involvements may
be insubstantial, the single act of ap-
proving or participating in a critical
step may be substantial. Personal and
substantial participation may occur
when, for example, an employee par-
ticipates through decision, approval,
disapproval, recommendation, inves-
tigation or the rendering of advice in a
particular matter.

(c) Disqualification. Unless the em-
ployee is authorized to participate in
the particular matter by virtue of a
waiver or exemption described in para-
graph (d) of this section or because the
interest has been divested in accord-
ance with paragraph (e) of this section,
an employee shall disqualify himself
from participating in a particular mat-
ter in which, to his knowledge, he or a
person whose interests are imputed to
him has a financial interest, if the par-
ticular matter will have a direct and
predictable effect on that interest. Dis-
qualification is accomplished by not
participating in the particular matter.

(1) Notification. An employee who be-
comes aware of the need to disqualify
himself from participation in a par-
ticular matter to which he has been as-
signed should notify the person respon-
sible for his assignment. An employee
who is responsible for his own assign-
ment should take whatever steps are
necessary to ensure that he does not
participate in the matter from which
he is disqualified. Appropriate oral or
written notification of the employee’s
disqualification may be made to co-
workers by the employee or a super-
visor to ensure that the employee is
not involved in a matter from which he
is disqualified.

(2) Documentation. An employee need
not file a written disqualification
statement unless he is required by part
2634 of this chapter to file written evi-
dence of compliance with an ethics
agreement with the Office of Govern-
ment Ethics or is asked by an agency
ethics official or the person responsible
for his assignment to file a written dis-
qualification statement. However, an

637



§2635.402

employee may elect to create a record
of his actions by providing written no-
tice to a supervisor or other appro-
priate official.

Example 1: An Assistant Secretary of the
Department of the Interior owns rec-
reational property that borders on land
which is being considered for annexation to a
national park. Annexation would directly
and predictably increase the value of her va-
cation property and, thus, she is disqualified
from participating in any way in the Depart-
ment’s deliberations or decisions regarding
the annexation. Because she is responsible
for determining which matters she will work
on, she may accomplish her disqualification
merely by ensuring that she does not partici-
pate in the matter. Because of the level of
her position, however, the Assistant Sec-
retary might be wise to establish a record
that she has acted properly by providing a
written disqualification statement to an offi-
cial superior and by providing written notifi-
cation of the disqualification to subordinates
to ensure that they do not raise or discuss
with her any issues related to the annex-
ation.

(d) Waiver of or exemptions from dis-
qualification. An employee who would
otherwise be disqualified by 18 U.S.C.
208(a) may be permitted to participate
in a particular matter where the other-
wise disqualifying financial interest is
the subject of a regulatory exemption
or individual waiver described in this
paragraph, or results from certain In-

dian birthrights as described in 18
U.S.C. 208(b)(4).
(1) Regulatory exemptions. Under 18

U.S.C. 208(b)(2), regulatory exemptions
of general applicability have been
issued by the Office of Government
Ethics, based on its determination that
particular interests are too remote or
too inconsequential to affect the integ-
rity of the services of employees to
whom those exemptions apply. See the
regulations in subpart B of part 2640 of
this chapter, which supersede any pre-
existing agency regulatory exemptions.

(2) Individual waivers. An individual
waiver enabling the employee to par-
ticipate in one or more particular mat-
ters may be issued under 18 U.S.C.
208(b)(1) if, in advance of the employ-
ee’s participation:

(i) The employee:

(A) Advises the Government official
responsible for the employee’s appoint-
ment (or other Government official to
whom authority to issue such a waiver
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for the employee has been delegated)
about the nature and circumstances of
the particular matter or matters; and

(B) Makes full disclosure to such offi-
cial of the nature and extent of the dis-
qualifying financial interest; and

(ii) Such official determines, in writ-
ing, that the employee’s financial in-
terest in the particular matter or mat-
ters is not so substantial as to be
deemed likely to affect the integrity of
the services which the Government
may expect from such employee. See
also subpart C of part 2640 of this chap-
ter, for additional guidance.

(38) Federal advisory committee member
waivers. An individual waiver may be
issued under 18 U.S.C. 208(b)(3) to a spe-
cial Government employee serving on,
or under consideration for appointment
to, an advisory committee within the
meaning of the Federal Advisory Com-
mittee Act if the Government official
responsible for the employee’s appoint-
ment (or other Government official to
whom authority to issue such a waiver
for the employee has been delegated):

(i) Reviews the financial disclosure
report filed by the special Government
employee pursuant to the Ethics in
Government Act of 1978; and

(ii) Certifies in writing that the need
for the individual’s services outweighs
the potential for a conflict of interest
created by the otherwise disqualifying
financial interest. See also subpart C of
part 2640 of this chapter, for additional
guidance.

(4) Consultation and notification re-
garding waivers. When practicable, an
official is required to consult formally
or informally with the Office of Gov-
ernment Ethics prior to granting a
waiver referred to in paragraph (d)(2)
or (3) of this section. A copy of each
such waiver is to be forwarded to the
Director of the Office of Government
Ethics.

(e) Divestiture of a disqualifying finan-
cial interest. Upon sale or other divesti-
ture of the asset or other interest that
causes his disqualification from par-
ticipation in a particular matter, 18
U.S.C. 208(a) and paragraph (c) of this
section will no longer prohibit the em-
ployee’s participation in the matter.

(1) Voluntary divestiture. An employee
who would otherwise be disqualified
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from participation in a particular mat-
ter may voluntarily sell or otherwise
divest himself of the interest that
causes the disqualification.

(2) Directed divestiture. An employee
may be required to sell or otherwise di-
vest himself of the disqualifying finan-
cial interest if his continued holding of
that interest is prohibited by statute
or by agency supplemental regulation
issued in accordance with §2635.403(a),
or if the agency determines in accord-
ance with §2635.403(b) that a substan-
tial conflict exists between the finan-
cial interest and the employee’s duties
or accomplishment of the agency’s
mission.

(3) Eligibility for special tax treatment.
An employee who is directed to divest
an interest may be eligible to defer the
tax consequences of divestiture under
subpart J of part 2634 of this chapter.
An employee who divests before obtain-
ing a certificate of divestiture will not
be eligible for this special tax treat-
ment.

(f) Official duties that give rise to po-
tential conflicts. Where an employee’s
official duties create a substantial
likelihood that the employee may be
assigned to a particular matter from
which he is disqualified, the employee
should advise his supervisor or other
person responsible for his assignments
of that potential so that conflicting as-
signments can be avoided, consistent
with the agency’s needs.

[67 FR 35042, Aug. 7, 1992, as amended at 62
FR 48747, Sept. 17, 1997]

§2635.403 Prohibited financial inter-
ests.

An employee shall not acquire or
hold any financial interest that he is
prohibited from acquiring or holding
by statute, by agency regulation issued
in accordance with paragraph (a) of
this section or by reason of an agency
determination of substantial conflict
under paragraph (b) of this section.

NoOTE: There is no statute of Government-
wide applicability prohibiting employees
from holding or acquiring any financial in-
terest. Statutory restrictions, if any, are
contained in agency statutes which, in some
cases, may be implemented by agency regu-
lations issued independent of this part.

(a) Agency regulation prohibiting cer-
tain financial interests. An agency may,
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by supplemental agency regulation
issued after February 3, 1993, prohibit
or restrict the acquisition or holding of
a financial interest or a class of finan-
cial interests by agency employees, or
any category of agency employees, and
the spouses and minor children of those
employees, based on the agency’s de-
termination that the acquisition or
holding of such financial interests
would cause a reasonable person to
question the impartiality and objec-
tivity with which agency programs are
administered. Where the agency re-
stricts or prohibits the holding of cer-
tain financial interests by its employ-
ees’ spouses or minor children, any
such prohibition or restriction shall be
based on a determination that there is
a direct and appropriate nexus between
the prohibition or restriction as ap-
plied to spouses and minor children and
the efficiency of the service.

(b) Agency determination of substantial
conflict. An agency may prohibit or re-
strict an individual employee from ac-
quiring or holding a financial interest
or a class of financial interests based
upon the agency designee’s determina-
tion that the holding of such interest
or interests will:

(1) Require the employee’s disquali-
fication from matters so central or
critical to the performance of his offi-
cial duties that the employee’s ability
to perform the duties of his position
would be materially impaired; or

(2) Adversely affect the efficient ac-
complishment of the agency’s mission
because another employee cannot be
readily assigned to perform work from
which the employee would be disquali-
fied by reason of the financial interest.

Example 1: An Air Force employee who
owns stock in a major aircraft engine manu-
facturer is being considered for promotion to
a position that involves responsibility for de-
velopment of a new fighter airplane. If the
agency determined that engineering and
other decisions about the Air Force’s re-
quirements for the fighter would directly
and predictably affect his financial interests,
the employee could not, by virtue of 18
U.S.C. 208(a), perform these significant du-
ties of the position while retaining his stock
in the company. The agency can require the
employee to sell his stock as a condition of
being selected for the position rather than
allowing him to disqualify himself in par-
ticular matters.
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(c) Definition of financial interest. For
purposes of this section:

(1) Except as provided in paragraph
(c)(2) of this section, the term financial
interest is limited to financial inter-
ests that are owned by the employee or
by the employee’s spouse or minor chil-
dren. However, the term is not limited
to only those financial interests that
would be disqualifying under 18 U.S.C.
208(a) and §2635.402. The term includes
any current or contingent ownership,
equity, or security interest in real or
personal property or a business and
may include an indebtedness or com-
pensated employment relationship. It
thus includes, for example, interests in
the nature of stocks, bonds, partner-
ship interests, fee and leasehold inter-
ests, mineral and other property
rights, deeds of trust, and liens, and ex-
tends to any right to purchase or ac-
quire any such interest, such as a stock
option or commodity future. It does
not include a future interest created by
someone other than the employee, his
spouse, or dependent child or any right
as a beneficiary of an estate that has
not been settled.

Example 1: A regulatory agency has con-
cluded that ownership by its employees of
stock in entities regulated by the agency
would significantly diminish public con-
fidence in the agency’s performance of its
regulatory functions and thereby interfere
with the accomplishment of its mission. In
its supplemental agency regulations, the
agency may prohibit its employees from ac-
quiring or continuing to hold stock in regu-
lated entities.

Example 2: An agency that insures bank de-
posits may, by supplemental agency regula-
tion, prohibit its employees who are bank ex-
aminers from obtaining loans from banks
they examine. Examination of a member
bank could have no effect on an employee’s
fixed obligation to repay a loan from that
bank and, thus, would not affect an employ-
ee’s financial interests so as to require dis-
qualification under §2635.402. Nevertheless, a
loan from a member bank is a discrete finan-
cial interest within the meaning of
§2635.403(c) that may, when appropriate, be
prohibited by supplemental agency regula-
tion.

(2) The term financial interest in-
cludes service, with or without com-
pensation, as an officer, director, trust-
ee, general partner or employee of any
person, including a nonprofit entity,
whose financial interests are imputed
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to the employee under §2635.402(b)(2)
(iii) or (iv).

Example 1. The Foundation for the Preser-
vation of Wild Horses maintains herds of
horses that graze on public and private
lands. Because its costs are affected by Fed-
eral policies regarding grazing permits, the
Foundation routinely comments on all pro-
posed rules governing use of Federal grass-
lands issued by the Bureau of Land Manage-
ment. BLM may require an employee to re-
sign his uncompensated position as Vice
President of the Foundation as a condition
of his promotion to a policy-level position
within the Bureau rather than allowing him
to rely on disqualification in particular
cases.

(d) Reasonable period to divest or termi-
nate. Whenever an agency directs dives-
titure of a financial interest under
paragraph (a) or (b) of this section, the
employee shall be given a reasonable
period of time, considering the nature
of his particular duties and the nature
and marketability of the interest,
within which to comply with the agen-
cy’s direction. Except in cases of un-
usual hardship, as determined by the
agency, a reasonable period shall not
exceed 90 days from the date divesti-
ture is first directed. However, as long
as the employee continues to hold the
financial interest, he remains subject
to any restrictions imposed by this
subpart.

(e) Eligibility for special tax treatment.
An employee required to sell or other-
wise divest a financial interest may be
eligible to defer the tax consequences
of divestiture under subpart J of part
2634 of this chapter.

[67 FR 35042, Aug. 7, 1992, as amended at 59
FR 4780, Feb. 2, 1994; 60 FR 6391, Feb. 2, 1995;
60 FR 66858, Dec. 27, 1995; 61 FR 40951, Aug. 7,
1996; 62 FR 48748, Sept. 17, 1996]

Subpart E—Impartiality in
Performing Official Duties

§2635.501 Overview.

(a) This subpart contains two provi-
sions intended to ensure that an em-
ployee takes appropriate steps to avoid
an appearance of loss of impartiality in
the performance of his official duties.
Under §2635.502, unless he receives
prior authorization, an employee
should not participate in a particular
matter involving specific parties which
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he knows is likely to affect the finan-
cial interests of a member of his house-
hold, or in which he knows a person
with whom he has a covered relation-
ship is or represents a party, if he de-
termines that a reasonable person with
knowledge of the relevant facts would
question his impartiality in the mat-
ter. An employee who is concerned that
other circumstances would raise a
question regarding his impartiality
should use the process described in
§2635.502 to determine whether he
should or should not participate in a
particular matter.

(b) Under §2635.503, an employee who
has received an extraordinary sever-
ance or other payment from a former
employer prior to entering Government
service is subject, in the absence of a
waiver, to a two-year period of dis-
qualification from participation in par-
ticular matters in which that former
employer is or represents a party.

NOTE: Questions regarding impartiality
necessarily arise when an employee’s official
duties impact upon the employee’s own fi-
nancial interests or those of certain other
persons, such as the employee’s spouse or
minor child. An employee is prohibited by
criminal statute, 18 U.S.C. 208(a), from par-
ticipating personally and substantially in an
official capacity in any particular matter in
which, to his knowledge, he, his spouse, gen-
eral partner or minor child has a financial
interest, if the particular matter will have a
direct and predictable effect on that interest.
The statutory prohibition also extends to an
employee’s participation in a particular
matter in which, to his knowledge, an orga-
nization in which the employee is serving as
officer, director, trustee, general partner or
employee, or with whom he is negotiating or
has an arrangement concerning prospective
employment has a financial interest. Where
the employee’s participation in a particular
matter would affect any one of these finan-
cial interests, the standards set forth in sub-
parts D or F of this part apply and only a
statutory waiver or exemption, as described
in §§2635.402(d) and 2635.605(a), will enable the
employee to participate in that matter. The
authorization procedures in §2635.502(d) may
not be used to authorize an employee’s par-
ticipation in any such matter. Where the em-
ployee complies with all terms of the waiver,
the granting of a statutory waiver will be
deemed to constitute a determination that
the interest of the Government in the em-
ployee’s participation outweighs the concern
that a reasonable person may question the
integrity of agency programs and operations.
Similarly, where the employee meets all pre-
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requisites for the application of one of the
exemptions set forth in subpart B of part 2640
of this chapter, that also constitutes a deter-
mination that the interest of the Govern-
ment in the employee’s participation out-
weighs the concern that a reasonable person
may question the integrity of agency pro-
grams and operations.

[67 FR 35042, Aug. 7, 1992, as amended at 62
FR 48748, Sept. 17, 1997]

§2635.502 Personal and business rela-
tionships.

(a) Consideration of appearances by the
employee. Where an employee Kknows
that a particular matter involving spe-
cific parties is likely to have a direct
and predictable effect on the financial
interest of a member of his household,
or knows that a person with whom he
has a covered relationship is or rep-
resents a party to such matter, and
where the employee determines that
the circumstances would cause a rea-
sonable person with knowledge of the
relevant facts to question his impar-
tiality in the matter, the employee
should not participate in the matter
unless he has informed the agency des-
ignee of the appearance problem and
received authorization from the agency
designee in accordance with paragraph
(d) of this section.

(1) In considering whether a relation-
ship would cause a reasonable person
to question his impartiality, an em-
ployee may seek the assistance of his
supervisor, an agency ethics official or
the agency designee.

(2) An employee who is concerned
that circumstances other than those
specifically described in this section
would raise a question regarding his
impartiality should use the process de-
scribed in this section to determine
whether he should or should not par-
ticipate in a particular matter.

(b) Definitions. For purposes of this
section:

(1) An employee has a covered rela-
tionship with:

(i) A person, other than a prospective
employer described in §2635.603(c), with
whom the employee has or seeks a
business, contractual or other financial
relationship that involves other than a
routine consumer transaction;

NOTE: An employee who is seeking employ-
ment within the meaning of §2635.603 shall
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comply with subpart F of this part rather
than with this section.

(ii) A person who is a member of the
employee’s household, or who is a rel-
ative with whom the employee has a
close personal relationship;

(iii) A person for whom the employ-
ee’s spouse, parent or dependent child
is, to the employee’s knowledge, serv-
ing or seeking to serve as an officer, di-
rector, trustee, general partner, agent,
attorney, consultant, contractor or
employee;

(iv) Any person for whom the em-
ployee has, within the last year, served
as officer, director, trustee, general
partner, agent, attorney, consultant,
contractor or employee; or

(v) An organization, other than a po-
litical party described in 26 U.S.C.
527(e), in which the employee is an ac-
tive participant. Participation is ac-
tive if, for example, it involves service
as an official of the organization or in
a capacity similar to that of a com-
mittee or subcommittee chairperson or
spokesperson, or participation in di-
recting the activities of the organiza-
tion. In other cases, significant time
devoted to promoting specific pro-
grams of the organization, including
coordination of fundraising efforts, is
an indication of active participation.
Payment of dues or the donation or so-
licitation of financial support does not,
in itself, constitute active participa-
tion.

NOTE: Nothing in this section shall be con-
strued to suggest that an employee should
not participate in a matter because of his po-
litical, religious or moral views.

(2) Direct and predictable effect has the
meaning set forth in §2635.402(b)(1).

(3) Particular matter involving specific
parties has the meaning set forth in
§2637.102(a)(7) of this chapter.

Example 1: An employee of the General
Services Administration has made an offer
to purchase a restaurant owned by a local
developer. The developer has submitted an
offer in response to a GSA solicitation for
lease of office space. Under the cir-
cumstances, she would be correct in con-
cluding that a reasonable person would be
likely to question her impartiality if she
were to participate in evaluating that devel-
oper’s or its competitor’s lease proposal.

Example 2: An employee of the Department
of Labor is providing technical assistance in
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drafting occupational safety and health leg-
islation that will affect all employers of five
or more persons. His wife is employed as an
administrative assistant by a large corpora-
tion that will incur additional costs if the
proposed legislation is enacted. Because the
legislation is not a particular matter involv-
ing specific parties, the employee may con-
tinue to work on the legislation and need not
be concerned that his wife’s employment
with an affected corporation would raise a
question concerning his impartiality.

Example 3: An employee of the Defense Lo-
gistics Agency who has responsibilities for
testing avionics being produced by an Air
Force contractor has just learned that his
sister-in-law has accepted employment as an
engineer with the contractor’s parent cor-
poration. Where the parent corporation is a
conglomerate, the employee could reason-
ably conclude that, under the circumstances,
a reasonable person would not be likely to
question his impartiality if he were to con-
tinue to perform his test and evaluation re-
sponsibilities.

Example 4: An engineer has just resigned
from her position as vice president of an
electronics company in order to accept em-
ployment with the Federal Aviation Admin-
istration in a position involving procure-
ment responsibilities. Although the em-
ployee did not receive an extraordinary pay-
ment in connection with her resignation and
has severed all financial ties with the firm,
under the circumstances she would be cor-
rect in concluding that her former service as
an officer of the company would be likely to
cause a reasonable person to question her
impartiality if she were to participate in the
administration of a DOT contract for which
the firm is a first-tier subcontractor.

Example 5: An employee of the Internal
Revenue Service is a member of a private or-
ganization whose purpose is to restore a Vic-
torian-era railroad station and she chairs its
annual fundraising drive. Under the -cir-
cumstances, the employee would be correct
in concluding that her active membership in
the organization would be likely to cause a
reasonable person to question her impar-
tiality if she were to participate in an IRS
determination regarding the tax-exempt sta-
tus of the organization.

(c) Determination by agency designee.
Where he has information concerning a
potential appearance problem arising
from the financial interest of a mem-
ber of the employee’s household in a
particular matter involving specific
parties, or from the role in such matter
of a person with whom the employee
has a covered relationship, the agency
designee may make an independent de-
termination as to whether a reasonable
person with knowledge of the relevant
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facts would be likely to question the
employee’s impartiality in the matter.
Ordinarily, the agency designee’s de-
termination will be initiated by infor-
mation provided by the employee pur-
suant to paragraph (a) of this section.
However, at any time, including after
the employee has disqualified himself
from participation in a matter pursu-
ant to paragraph (e) of this section, the
agency designee may make this deter-
mination on his own initiative or when
requested by the employee’s supervisor
or any other person responsible for the
employee’s assignment.

(1) If the agency designee determines
that the employee’s impartiality is
likely to be questioned, he shall then
determine, in accordance with para-
graph (d) of this section, whether the
employee should be authorized to par-
ticipate in the matter. Where the agen-
cy designee determines that the em-
ployee’s participation should not be au-
thorized, the employee will be disquali-
fied from participation in the matter
in accordance with paragraph (e) of
this section.

(2) If the agency designee determines
that the employee’s impartiality is not
likely to be questioned, he may advise
the employee, including an employee
who has reached a contrary conclusion
under paragraph (a) of this section,
that the employee’s participation in
the matter would be proper.

(d) Authorization by agency designee.
Where an employee’s participation in a
particular matter involving specific
parties would not violate 18 U.S.C.
208(a), but would raise a question in the
mind of a reasonable person about his
impartiality, the agency designee may
authorize the employee to participate
in the matter based on a determina-
tion, made in light of all relevant cir-
cumstances, that the interest of the
Government in the employee’s partici-
pation outweighs the concern that a
reasonable person may question the in-
tegrity of the agency’s programs and
operations. Factors which may be
taken into consideration include:

(1) The nature of the relationship in-
volved;

(2) The effect that resolution of the
matter would have upon the financial
interests of the person involved in the
relationship;
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(3) The nature and importance of the
employee’s role in the matter, includ-
ing the extent to which the employee is
called upon to exercise discretion in
the matter;

(4) The sensitivity of the matter;

(5) The difficulty of reassigning the
matter to another employee; and

(6) Adjustments that may be made in
the employee’s duties that would re-
duce or eliminate the likelihood that a
reasonable person would question the
employee’s impartiality.

Authorization by the agency designee
shall be documented in writing at the
agency designee’s discretion or when
requested by the employee. An em-
ployee who has been authorized to par-
ticipate in a particular matter involv-
ing specific parties may not thereafter
disqualify himself from participation
in the matter on the basis of an appear-
ance problem involving the same cir-
cumstances that have been considered
by the agency designee.

Example 1: The Deputy Director of Per-
sonnel for the Department of the Treasury
and an attorney with the Department’s Of-
fice of General Counsel are general partners
in a real estate partnership. The Deputy Di-
rector advises his supervisor, the Director of
Personnel, of the relationship upon being as-
signed to a selection panel for a position for
which his partner has applied. If selected,
the partner would receive a substantial in-
crease in salary. The agency designee cannot
authorize the Deputy Director to participate
on the panel under the authority of this sec-
tion since the Deputy Director is prohibited
by criminal statute, 18 U.S.C. 208(a), from
participating in a particular matter affect-
ing the financial interest of a person who is
his general partner. See §2635.402.

Example 2: A new employee of the Securi-
ties and Exchange Commission is assigned to
an investigation of insider trading by the
brokerage house where she had recently been
employed. Because of the sensitivity of the
investigation, the agency designee may be
unable to conclude that the Government’s
interest in the employee’s participation in
the investigation outweighs the concern that
a reasonable person may question the integ-
rity of the investigation, even though the
employee has severed all financial ties with
the company. Based on consideration of all
relevant circumstances, the agency designee
might determine, however, that it is in the
interest of the Government for the employee
to pass on a routine filing by the particular
brokerage house.

Example 3: An Internal Revenue Service
employee involved in a long and complex tax
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audit is advised by her son that he has just
accepted an entry-level management posi-
tion with a corporation whose taxes are the
subject of the audit. Because the audit is es-
sentially complete and because the employee
is the only one with an intimate knowledge
of the case, the agency designee might deter-
mine, after considering all relevant cir-
cumstances, that it is in the Government’s
interest for the employee to complete the
audit, which is subject to additional levels of
review.

(e) Disqualification. Unless the em-
ployee is authorized to participate in
the matter under paragraph (d) of this
section, an employee shall not partici-
pate in a particular matter involving
specific parties when he or the agency
designee has concluded, in accordance
with paragraph (a) or (c) of this sec-
tion, that the financial interest of a
member of the employee’s household,
or the role of a person with whom he
has a covered relationship, is likely to
raise a question in the mind of a rea-
sonable person about his impartiality.
Disqualification is accomplished by not
participating in the matter.

(1) Notification. An employee who be-
comes aware of the need to disqualify
himself from participation in a par-
ticular matter involving specific par-
ties to which he has been assigned
should notify the person responsible for
his assignment. An employee who is re-
sponsible for his own assignment
should take whatever steps are nec-
essary to ensure that he does not par-
ticipate in the matter from which he is
disqualified. Appropriate oral or writ-
ten notification of the employee’s dis-
qualification may be made to cowork-
ers by the employee or a supervisor to
ensure that the employee is not in-
volved in a particular matter involving
specific parties from which he is dis-
qualified.

(2) Documentation. An employee need
not file a written disqualification
statement unless he is required by part
2634 of this chapter to file written evi-
dence of compliance with an ethics
agreement with the Office of Govern-
ment Ethics or is specifically asked by
an agency ethics official or the person
responsible for his assignment to file a
written disqualification statement.
However, an employee may elect to
create a record of his actions by pro-
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viding written notice to a supervisor or
other appropriate official.

(f) Relevant considerations. An em-
ployee’s reputation for honesty and in-
tegrity is not a relevant consideration
for purposes of any determination re-
quired by this section.

§2635.503 Extraordinary
from former employers.

payments

(a) Disqualification requirement. Ex-
cept as provided in paragraph (c) of
this section, an employee shall be dis-
qualified for two years from partici-
pating in any particular matter in
which a former employer is a party or
represents a party if he received an ex-
traordinary payment from that person
prior to entering Government service.
The two-year period of disqualification
begins to run on the date that the ex-
traordinary payment is received.

Example 1: Following his confirmation
hearings and one month before his scheduled
swearing in, a nominee to the position of As-
sistant Secretary of a department received
an extraordinary payment from his em-
ployer. For one year and 11 months after his
swearing in, the Assistant Secretary may
not participate in any particular matter to
which his former employer is a party.

Example 2: An employee received an ex-
traordinary payment from her former em-
ployer, a coal mine operator, prior to enter-
ing on duty with the Department of the Inte-
rior. For two years thereafter, she may not
participate in a determination regarding her
former employer’s obligation to reclaim a
particular mining site, because her former
employer is a party to the matter. However,
she may help to draft reclamation legisla-
tion affecting all coal mining operations be-
cause this legislation does not involve any
parties.

(b) Definitions. For purposes of this
section, the following definitions shall
apply:

(1) Extraordinary payment means any
item, including cash or an investment
interest, with a wvalue in excess of
$10,000, which is paid:

(i) On the basis of a determination
made after it became known to the
former employer that the individual
was being considered for or had accept-
ed a Government position; and

(ii) Other than pursuant to the
former employer’s established com-
pensation, partnership, or benefits pro-
gram. A compensation, partnership, or
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benefits program will be deemed an es-
tablished program if it is contained in
bylaws, a contract or other written
form, or if there is a history of similar
payments made to others not entering
into Federal service.

Example 1: The vice president of a small
corporation is nominated to be an ambas-
sador. In recognition of his service to the
corporation, the board of directors votes to
pay him $50,000 upon his confirmation in ad-
dition to the regular severance payment pro-
vided for by the corporate bylaws. The reg-
ular severance payment is not an extraor-
dinary payment. The gratuitous payment of
$50,000 is an extraordinary payment, since
the corporation had not made similar pay-
ments to other departing officers.

(2) Former employer includes any per-
son which the employee served as an
officer, director, trustee, general part-
ner, agent, attorney, consultant, con-
tractor or employee.

(c) Waiver of disqualification. The dis-
qualification requirement of this sec-
tion may be waived based on a finding
that the amount of the payment was
not so substantial as to cause a reason-
able person to question the employee’s
ability to act impartially in a matter
in which the former employer is or rep-
resents a party. The waiver shall be in
writing and may be given only by the
head of the agency or, where the recipi-
ent of the payment is the head of the
agency, by the President or his des-
ignee. Waiver authority may be dele-
gated by agency heads to any person
who has been delegated authority to
issue individual waivers under 18 U.S.C.
208(b) for the employee who is the re-
cipient of the extraordinary payment.

Subpart F—Seeking Other
Employment

SOURCE: 81 FR 48688, July 26, 2016, unless
otherwise noted.

§2635.601 Overview.

This subpart contains a recusal re-
quirement that applies to employees
when seeking non-Federal employment
with persons whose financial interests
would be directly and predictably af-
fected by particular matters in which
the employees participate personally
and substantially. Specifically, it ad-
dresses the requirement of 18 U.S.C.

§2635.602

208(a) that an employee not participate
personally and substantially in any
particular matter that, to the employ-
ee’s knowledge, will have a direct and
predictable effect on the financial in-
terests of a person ‘‘with whom the em-
ployee is negotiating or has any ar-
rangement concerning prospective em-
ployment.” See §2635.402 and §2640.103
of this chapter. Beyond this statutory
requirement, this subpart also address-
es issues of lack of impartiality that
require recusal from particular matters
affecting the financial interests of a
prospective employer when an employ-
ee’s actions in seeking employment fall
short of actual employment negotia-
tions. In addition, this subpart con-
tains the statutory mnotification re-
quirements that apply to public filers
when they negotiate for or have agree-
ments of future employment or com-
pensation. Specifically, it addresses
the requirements of section 17 of the
Stop Trading on Congressional Knowl-
edge Act of 2012 (STOCK Act), Public
Law 112-105, 126 Stat. 303, 5 U.S.C. app.
101 note, that a public filer must sub-
mit a written statement identifying
the entity involved in the negotiations
or agreement within three business
days after commencement of such ne-
gotiations or agreement and must sub-
mit a notification of recusal whenever
there is a conflict of interest or an ap-
pearance of a conflict of interest.

§2635.602 Applicability
considerations.

(a) Applicability. (1) To ensure that an
employee does not violate 18 U.S.C.
208(a), section 17 of the STOCK Act, or
the principles of ethical conduct con-
tained in §2635.101(b), an employee who
is seeking employment or who has an
arrangement concerning prospective
employment must comply with the ap-
plicable recusal requirements of
§§2635.604 and 2635.606 if particular mat-
ters in which the employee will be par-
ticipating personally and substantially
would, to the employee’s knowledge,
directly and predictably affect the fi-
nancial interests of a prospective em-
ployer or of a person with whom the
employee has an arrangement con-
cerning prospective employment. Com-
pliance with this subpart also will en-
sure that the employee does not violate

and related
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subpart D or E of this part. In addition,
a public filer who negotiates for or has
an agreement of future employment or
compensation must comply with the
requirements of §2635.607.

(2) An employee who is seeking em-
ployment with a person whose finan-
cial interests are not, to the employ-
ee’s knowledge, affected directly and
predictably by particular matters in
which the employee participates per-
sonally and substantially has no obli-
gation to recuse under this subpart. In
addition, nothing in this subpart re-
quires an employee, other than a public
filer, to notify anyone that the em-
ployee is seeking employment unless a
notification is necessary to implement
a recusal pursuant to §2635.604(b). A
public filer who negotiates for or has
an agreement of future employment or
compensation must comply with the
notification requirements in §2635.607.
An employee may, however, be subject
to other statutes that impose require-
ments on employment contacts or dis-
cussions, such as 41 U.S.C. 2103, which
is applicable to agency officials in-
volved in certain procurement matters.
Employees are encouraged to consult
with their ethics officials if they have
any questions about how this subpart
may apply to them. Ethics officials are
not obligated by this subpart to inform
supervisors that employees are seeking
employment.

Example 1 to paragraph (a): Recently, an
employee of the Department of Education
submitted her resume to the University of
Delaware for a job opening that she heard
about through a friend. The employee has
begun seeking employment. However, be-
cause she is not participating in any par-
ticular matters affecting the University of
Delaware, she is not required to notify any-
one that she has begun seeking employment.

Example 2 to paragraph (a): The employee in
the preceding example has been approached
about an employment opportunity at the
University of Maryland. Because the Univer-
sity of Maryland has applied for grants on
which she has been assigned to work in the
past, she wants to make certain that she
does not violate the ethics rules. The em-
ployee contacts her ethics official to discuss
the matter. The employee informs the ethics
official that she is not currently partici-
pating in any particular matters affecting
the University of Maryland. As a result, the
ethics official advises the employee that she
will have no notification obligations under
this subpart. However, the ethics official
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cautions the employee that, if the employee
is assigned to participate in a particular
matter affecting the University of Maryland
while she is seeking employment with the
University, she must take whatever steps are
necessary to avoid working on the grant, in
accordance with §2635.604.

(b) Related restrictions—(1) Outside em-
ployment while a Federal employee. An
employee who is contemplating outside
employment to be undertaken concur-
rently with the employee’s Federal em-
ployment must abide by any limita-
tions applicable to the employee’s out-
side activities under subparts G and H
of this part, including any require-
ments under supplemental agency reg-
ulations to obtain prior approval before
engaging in outside employment or ac-
tivities and any prohibitions under
supplemental agency regulations re-
lated to outside employment or activi-
ties. The employee must also comply
with any applicable recusal require-
ment of this subpart, as well as any ap-
plicable recusal requirements under
subpart D or E of this part as a result
of the employee’s outside employment
activities.

(2) Post-employment restrictions. An
employee who is contemplating em-
ployment to be undertaken following
the termination of the employee’s Fed-
eral employment should consult an
agency ethics official to obtain advice
regarding any post-employment re-
strictions that may be applicable. The
regulation implementing the Govern-
mentwide post-employment statute, 18
U.S.C. 207, is contained in part 2641 of
this chapter. Employees are cautioned
that they may be subject to additional
statutory prohibitions on post-employ-
ment acceptance of compensation from
contractors, such as 41 U.S.C. 2104.

(3) Interview trips and entertainment.
Where a prospective employer who is a
prohibited source as defined in
§2635.203(d) offers to reimburse an em-
ployee’s travel expenses, or provide
other reasonable amenities incident to
employment discussions, the employee
may accept such amenities in accord-
ance with §2635.204(e)(3). Where a pro-
spective employer is a foreign govern-
ment or international organization,
the employee must also ensure that he
or she is in compliance with the For-
eign Gifts and Decorations Act, 5
U.S.C. 7342.
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§2635.603 Definitions.

For purposes of this subpart:

(a) Employment means any form of
non-Federal employment or business
relationship involving the provision of
personal services by the employee,
whether to be undertaken at the same
time as or subsequent to Federal em-
ployment. It includes but is not limited
to personal services as an officer, direc-
tor, employee, agent, attorney, con-
sultant, contractor, general partner, or
trustee.

Example 1 to paragraph (a): An employee of
the Bureau of Indian Affairs who has an-
nounced her intention to retire is ap-
proached by tribal representatives con-
cerning a possible consulting contract with
the tribe. The contractual relationship the
tribe wishes to negotiate is employment for
purposes of this subpart.

Example 2 to paragraph (a): An employee of
the Department of Health and Human Serv-
ices is invited to a meeting with officials of
a nonprofit corporation to discuss the possi-
bility of his serving as a member of the cor-
poration’s board of directors. Service, with
or without compensation, as a member of the
board of directors constitutes employment
for purposes of this subpart.

Example 3 to paragraph (a): An employee at
the Department of Energy volunteers with-
out compensation to serve dinners at a
homeless shelter each month. The employ-
ee’s uncompensated volunteer services in
this case are not considered an employment
or business relationship for purposes of this
subpart.

(b) An employee is seeking employment
once the employee has begun seeking
employment within the meaning of
paragraph (b)(1) of this section and
until the employee is no longer seeking
employment within the meaning of
paragraph (b)(2) of this section.

(1) An employee has begun seeking
employment if the employee has di-
rectly or indirectly:

(i) Engaged in negotiations for em-
ployment with any person. For these
purposes, as for 18 U.S.C. 208(a) and sec-
tion 17 of the STOCK Act, the term ne-
gotiations means discussion or commu-
nication with another person, or such
person’s agent or intermediary, mutu-
ally conducted with a view toward
reaching an agreement regarding pos-
sible employment with that person.
The term is not limited to discussions
of specific terms and conditions of em-
ployment in a specific position;
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(ii) Made an unsolicited communica-
tion to any person, or such person’s
agent or intermediary, regarding pos-
sible employment with that person.
However, the employee has not begun
seeking employment if that commu-
nication was for the sole purpose of re-
questing a job application; or

(iii) Made a response, other than re-
jection, to an unsolicited communica-
tion from any person, or such person’s
agent or intermediary, regarding pos-
sible employment with that person.

(2) An employee is no longer seeking
employment when:

(i) The employee or the prospective
employer rejects the possibility of em-
ployment and all discussions of pos-
sible employment have terminated; or

(ii) Two months have transpired after
the employee’s dispatch of an unsolic-
ited resume or employment proposal,
provided the employee has received no
indication of interest in employment
discussions from the prospective em-
ployer.

(3) For purposes of this definition, a
response that defers discussions until
the foreseeable future does not con-
stitute rejection of an unsolicited em-
ployment overture, proposal, or resume
nor rejection of a prospective employ-
ment possibility.

Example 1 to paragraph (b): A paralegal at
the Department of the Army is in his third
year of law school. During a discussion with
his neighbor, who is a partner in a large law
firm in the community, the neighbor invited
him to visit her law firm. The paralegal took
her up on the offer and met with an associate
at the firm. The associate shared with the
paralegal her experiences looking for a legal
position, discussed what she does in her posi-
tion at the law firm, and explained why she
chose her current law firm. There was no dis-
cussion of possible employment with the
firm. The Army paralegal is not seeking em-
ployment at this time. The purpose of the
visit was informational only.

Example 2 to paragraph (b): An employee of
the Defense Contract Audit Agency (DCAA)
is auditing the overhead accounts of an
Army contractor. While at the contractor’s
headquarters, the head of the contractor’s
accounting division tells the employee that
his division is thinking about hiring another
accountant and asks whether the employee
might be interested in leaving DCAA. The
DCAA employee asks what kind of work
would be involved. The DCAA employee has
begun seeking employment because he made
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a response other than a rejection to the com-
munication regarding possible employment
with the Army contractor, although he has
not yet begun negotiating for employment.

Example 3 to paragraph (b): The DCAA em-
ployee and the head of the contractor’s ac-
counting division in the previous example
have a meeting to discuss the duties of the
position that the accounting division would
like to fill and the DCAA employee’s quali-
fications for the position. They also discuss
ways the DCAA employee could remedy one
of the missing qualifications, and the em-
ployee indicates a willingness to obtain the
proper qualifications. They do not discuss
salary. The employee has engaged in nego-
tiations regarding possible employment with
the contractor.

Example 4 to paragraph (b): An employee at
the Department of Energy (DOE) lists his job
duties and employment experience in a pro-
file on an online, business-oriented social
networking service. The employee’s profile is
not targeted at a specific prospective em-
ployer. The employee has not begun seeking
employment because the posting of a profile
or resume is not an unsolicited communica-
tion with any prospective employer.

Example 5 to paragraph (b): The DOE em-
ployee in the previous example was recently
notified that a representative of a university
has viewed his profile. The employee still
has not begun seeking employment with the
university. Subsequently, a representative of
the university contacts the employee
through the online forum to inquire whether
the employee would be interested in working
for the university, to which he makes a re-
sponse other than rejection. At this point,
the employee has begun seeking employment
with the university until he rejects the pos-
sibility of employment and all discussions of
possible employment have terminated.

Example 6 to paragraph (b): The DOE em-
ployee in the previous two examples receives
emails from various companies in response
to his online profile. He does not respond.
The employee has not begun seeking employ-
ment with the companies because he has not
made a response.

Example 7 to paragraph (b): An employee of
the Centers for Medicare & Medicaid Serv-
ices (CMS) is complimented on her work by
an official of a State Health Department who
asks her to call if she is ever interested in
leaving Federal service. The employee ex-
plains to the State official that she is very
happy with her job at CMS and is not inter-
ested in another job. She thanks him for his
compliment regarding her work and adds
that she’ll remember his interest if she ever
decides to leave the Government. The em-
ployee has rejected the unsolicited employ-
ment overture and has not begun seeking
employment.

Example 8 to paragraph (b): The employee in
the preceding example responds by stating
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that she cannot discuss future employment
while she is working on a project affecting
the State’s health care funding but would
like to discuss employment with the State
when the project is completed. Because the
employee has merely deferred employment
discussions until the foreseeable future, she
has begun seeking employment with the
State Health Department.

Example 9 to paragraph (b): Three months
prior to the end of the current administra-
tion, a political appointee at a large depart-
ment receives a telephone call from the man-
aging partner of an international law firm.
The managing partner asks if the official
would be interested in joining the law firm.
The official says, “I am not talking to any-
one about employment until I leave the Gov-
ernment.”” The official has rejected the unso-
licited employment overture and has not
begun seeking employment.

Example 10 to paragraph (b): A geologist em-
ployed by the U.S. Geological Survey sends
her resume to an oil company. The geologist
has begun seeking employment with that oil
company and will be seeking employment for
two months from the date the resume was
mailed, provided she does not receive a re-
sponse indicating an interest in employment
discussions. A letter merely acknowledging
receipt of the resume is not an indication of
interest in employment discussions. How-
ever, if she withdraws her application or is
notified within the two-month period that
her resume has been rejected, she will no
longer be seeking employment with the oil
company as of the date she makes such with-
drawal or receives such notification.

(c) Prospective employer means any
person with whom the employee is
seeking employment. Where contacts
that constitute seeking employment
are made by or with an agent or other
intermediary, the term prospective em-
ployer means:

(1) A person who uses that agent or
other intermediary for the purpose of
seeking to establish an employment re-
lationship with the employee if the
agent identifies the prospective em-
ployer to the employee; and

(2) A person contacted by the em-
ployee’s agent or other intermediary
for the purpose of seeking to establish
an employment relationship if the
agent identifies the prospective em-
ployer to the employee.

Example 1 to paragraph (c): An employee of
the Federal Aviation Administration (FAA)
has retained an employment search firm to
help her find another job. The search firm
has just reported to the FAA employee that
it has given her resume to and had promising
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discussions with two airport authorities,
which the search firm identifies to the em-
ployee. Even though the employee has not
personally had employment discussions with
either airport authority, each airport au-
thority is her prospective employer. She
began seeking employment with each airport
authority upon learning its identity and that
it has been given her resume.

Example 2 to paragraph (c): An employee
pays for an online resume distribution serv-
ice, which sends her resume to recruiters
that specialize in her field. The online serv-
ice has just notified her that it sent her re-
sume to Software Company A and Software
Company B. Even though the employee has
not personally had employment discussions
with either company, each software company
is her prospective employer. She began seek-
ing employment with each company upon
learning from the online service that Soft-
ware Company A and Software Company B
had been given her resume by the inter-
mediary.

(d) Direct and predictable effect, par-
ticular matter, and personal and substan-
tial have the respective meanings set
forth in §2635.402(b)(1), (3), and (4).

(e) Public filer means a person re-
quired to file a public financial disclo-
sure report as set forth in §2634.202 of
this chapter.

§2635.604 Recusal while seeking em-
ployment.

(a) Obligation to recuse. (1) Except as
provided in paragraph (a)(2) of this sec-
tion or where the employee’s participa-
tion has been authorized in accordance
with §2635.605, the employee may not
participate personally and substan-
tially in a particular matter that, to
the employee’s knowledge, has a direct
and predictable effect on the financial
interests of a prospective employer
with whom the employee is seeking
employment within the meaning of
§2635.603(b). Recusal is accomplished by
not participating in the particular
matter.

(2) The employee may participate in
a particular matter under paragraph
(a)(1) of this section when:

(i) The employee’s only communica-
tion with the prospective employer in
connection with the search for employ-
ment is the submission of an unsolic-
ited resume or other employment pro-
posal;

(ii) The prospective employer has not
responded to the employee’s unsolic-

§2635.604

ited communication with a response in-
dicating an interest in employment
discussions; and

(iii) The matter is not a particular
matter involving specific parties.

Example 1 to paragraph (a): A scientist is
employed by the National Science Founda-
tion (NSF) as a special Government em-
ployee to serve on a panel that reviews grant
applications to fund research relating to de-
terioration of the ozone layer. She is dis-
cussing possible employment with a univer-
sity that received an NSF grant several
yvears ago to study the effect of fluoro-
carbons but has no current grant applica-
tions pending before NSF. The employee is
seeking employment, but she does not need
to recuse because there is no particular mat-
ter that would have a direct and predictable
effect on the financial interests of the pro-
spective employer. Recusal would be re-
quired if the university submits a new appli-
cation for the panel’s review.

Example 2 to paragraph (a): An employee of
the Food and Drug Administration is devel-
oping a regulation on research criteria for
approving prescription drugs. She begins dis-
cussing possible employment with a pharma-
ceutical company. The employee may not
participate personally and substantially in
the development of the regulation because
she has begun employment discussions with
the pharmaceutical company and the regula-
tion is a particular matter of general appli-
cability which would have a direct and pre-
dictable effect on the financial interests of
the pharmaceutical company.

Example 3 to paragraph (a): A special Gov-
ernment employee of the Federal Deposit In-
surance Corporation (FDIC) is assigned to
advise the FDIC on rules applicable to all
member banks. She mails an unsolicited let-
ter to a member bank offering her services as
a contract consultant. Although the em-
ployee is seeking employment, the employee
may participate in this particular matter of
general applicability until she receives some
response indicating an interest in discussing
her employment proposal. A letter merely
acknowledging receipt of the proposal is not
an indication of interest in employment dis-
cussions.

Example 4 to paragraph (a): An employee of
the Occupational Safety and Health Admin-
istration is conducting an inspection of one
of several textile companies to which he sent
an unsolicited resume. The employee may
not participate personally and substantially
in the inspection because he is seeking em-
ployment and the inspection is a particular
matter involving specific parties that will
affect the textile company.

(b) Notification. An employee who be-
comes aware of the need to recuse from
participation in a particular matter to
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which the employee has been assigned
must take whatever steps are nec-
essary to ensure that the employee
does not participate in the matter. Ap-
propriate oral or written notification
of the employee’s recusal may be made
to an agency ethics official, coworkers,
or a supervisor to document and help
effectuate the employee’s recusal. Pub-
lic filers must comply with additional
notification requirements set forth in
§2635.607.

Example 1 to paragraph (b): An employee of
the Department of Veterans Affairs (VA) is
participating in the audit of a contract for
laboratory support services. Before sending
his resume to a lab which is a subcontractor
under the VA contract, the employee should
recuse from participation in the audit. Since
he cannot withdraw from participation in
the contract audit without the approval of
his supervisor, he should notify his super-
visor of his need to recuse for ethics reasons
so that appropriate adjustments in his work
assignments can be made.

Example 2 to paragraph (b): An employee of
the Food and Drug Administration (FDA) is
contacted in writing by a pharmaceutical
company concerning possible employment
with the company. The employee is review-
ing an application from the same pharma-
ceutical company, which is seeking FDA ap-
proval for a new drug product. Once the em-
ployee makes a response that is not a rejec-
tion to the company’s communication con-
cerning possible employment, the employee
must recuse from further participation in
the review of the application. Where he has
authority to ask his colleague to assume his
reviewing responsibilities, he may accom-
plish his recusal by transferring the work to
the employee designated to cover for him.
However, to ensure that his colleague and
others with whom he had been working on
the review do not seek his advice regarding
the review of the application or otherwise in-
volve him in the matter, it may be necessary
for him to advise those individuals of his
recusal.

(¢c) Documentation. An employee,
other than a public filer, need not file
a written recusal statement unless the
employee is required by part 2634 of
this chapter to file written evidence of
compliance with an ethics agreement
with the Office of Government Ethics
or a designated agency ethics official,
or is specifically directed by an agency
ethics official or the person responsible
for the employee’s assignment to file a
written recusal statement. However, it
is often prudent for an employee to cre-
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ate a record of his or her actions by
providing written notice to an agency
ethics official, a supervisor, or other
appropriate official. Public filers must
comply with the documentation re-
quirements set forth in §2635.607.

Example 1 to paragraph (c): The General
Counsel of a regulatory agency will be en-
gaging in discussions regarding possible em-
ployment as corporate counsel of a regulated
entity. Matters directly affecting the finan-
cial interests of the regulated entity are
pending within the Office of General Counsel,
but the General Counsel will not be called
upon to act in any such matter because sig-
nature authority for that particular class of
matters has been delegated to an Assistant
General Counsel. Because the General Coun-
sel is responsible for assigning work within
the Office of General Counsel, he can, in fact,
accomplish his recusal by simply avoiding
any involvement in matters affecting the
regulated entity. However, because it is like-
ly to be assumed by others that the General
Counsel is involved in all matters within the
cognizance of the Office of General Counsel,
he would benefit from filing a written
recusal statement with an agency ethics offi-
cial or the Commissioners of the regulatory
agency and providing his subordinates with
written notification of his recusal. He may
also be specifically directed by an agency
ethics official or the Commissioners to file a
written recusal statement. If the General
Counsel is a public filer, he must comply
with the documentation requirements set
forth in §2635.607.

(d) Agency determination of substantial
conflict. Where the agency determines
that the employee’s action in seeking
employment with a particular person
will require the employee’s recusal
from matters so central or critical to
the performance of the employee’s offi-
cial duties that the employee’s ability
to perform the duties of the employee’s
position would be materially impaired,
the agency may allow the employee to
take annual leave or leave without pay
while seeking employment, or may
take other appropriate action.

§2635.605 Waiver or authorization per-
mitting participation while seeking
employment.

(a) Waiver. Where, as defined in
§2635.603(b)(1)(1), an employee is en-
gaged in employment negotiations for
purposes of 18 U.S.C. 208(a), the em-
ployee may not participate personally
and substantially in a particular mat-
ter that, to the employee’s knowledge,
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has a direct and predictable effect on
the financial interests of a prospective
employer. The employee may partici-
pate in such matters only where the
employee has received a written waiver
issued under the authority of 18 U.S.C.
208(b)(1) or (3). These waivers are de-
scribed in §2635.402(d) and part 2640,
subpart C of this chapter. For certain
employees, a regulatory exemption
under the authority of 18 TU.S.C.
208(b)(2) may also apply (see part 2640,
subpart B of this chapter), including
§2640.203(g) and (i).

Example 1 to paragraph (a): An employee of
the Department of Agriculture is negotiating
for employment within the meaning of 18
U.S.C. 208(a) and §2635.603(b)(1)(i) with an or-
ange grower. In the absence of a written
waiver issued under 18 U.S.C. 208(b)(1), she
may not take official action on a complaint
filed by a competitor alleging that the grow-
er has shipped oranges in violation of appli-
cable quotas.

(b) Authorization by agency designee. Where
an employee is seeking employment within
the meaning of §2635.603(b)(1)(ii) or (iii) and
is not negotiating for employment, a reason-
able person would be likely to question the
employee’s impartiality if the employee
were to participate personally and substan-
tially in a particular matter that, to the em-
ployee’s knowledge, has a direct and predict-
able effect on the financial interests of any
such prospective employer. The employee
may participate in such matters only where
the agency designee has authorized in writ-
ing the employee’s participation in accord-
ance with the standards set forth in
§2635.502(d).

Example 1 to paragraph (b): Within the past
month, an employee of the Department of
Education mailed her resume to a univer-
sity. She is thus seeking employment with
the university within the meaning of
§2635.603(b)(1)(ii). In the absence of specific
authorization by the agency designee in ac-
cordance with §2635.502(d), she may not par-
ticipate personally and substantially in an
assignment to review a grant application
submitted by the university.

§2635.606 Recusal based on an ar-
rangement concerning prospective
employment or otherwise after ne-
gotiations.

(a) Employment or arrangement con-
cerning employment. An employee may
not participate personally and substan-
tially in a particular matter that, to
the employee’s knowledge, has a direct
and predictable effect on the financial
interests of the person by whom he or

§2635.606

she is employed or with whom he or
she has an arrangement concerning fu-
ture employment, unless authorized to
participate in the matter by a written
waiver issued under the authority of 18
U.S.C. 208(b)(1) or (3), or by a regu-
latory exemption under the authority
of 18 U.S.C. 208(b)(2). These waivers and
exemptions are described in §2635.402(d)
and part 2640, subparts B and C of this
chapter.

Example 1 to paragraph (a): A military offi-
cer has accepted a job with a defense con-
tractor that will begin six months after his
retirement from military service. During the
period that he remains with the Govern-
ment, the officer may not participate per-
sonally and substantially in the administra-
tion of a contract with that particular de-
fense contractor unless he has received a
written waiver under the authority of 18
U.S.C. 208(b)(1).

Example 2 to paragraph (a): An accountant
has just been offered a job with the Office of
the Comptroller of the Currency (OCC) which
involves a two-year limited appointment.
Her private employer, a large corporation,
believes the job will enhance her skills and
has agreed to give her a two-year unpaid
leave of absence at the end of which she has
agreed to return to work for the corporation.
During the two-year period that she is to be
an OCC employee, the accountant will have
an arrangement concerning future employ-
ment with the corporation that will require
her recusal from participation personally
and substantially in any particular matter
that, to her knowledge, will have a direct
and predictable effect on the corporation’s
financial interests.

(b) Offer rejected or mot made. The
agency designee for the purpose of
§2635.502(c) may, in an appropriate
case, determine that an employee not
covered by the preceding paragraph
who has sought but is no longer seek-
ing employment nevertheless will be
subject to a period of recusal upon the
conclusion of employment mnegotia-
tions. Any such determination will be
based on a consideration of all the rel-
evant factors, including those listed in
§2635.502(d), and a determination that
the concern that a reasonable person
may question the integrity of the agen-
cy’s decision-making process out-
weighs the Government’s interest in
the employee’s participation in the
particular matter.

Example 1 to paragraph (b): An employee of
the Securities and Exchange Commission
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was relieved of responsibility for an inves-
tigation of a broker-dealer while seeking em-
ployment with the law firm representing the
broker-dealer in that matter. The firm did
not offer her the partnership position she
sought. Even though she is no longer seeking
employment with the firm, she may continue
to be recused from participating in the inves-
tigation based on a determination by the
agency designee that the concern that a rea-
sonable person might question whether, in
view of the history of the employment nego-
tiations, she could act impartially in the
matter outweighs the Government’s interest
in her participation.

§2635.607 Notification requirements
for public financial disclosure re-
port filers regarding negotiations
for or agreement of future employ-
ment or compensation.

(a) Notification regarding negotiations
for or agreement of future employment or
compensation. A public filer who is ne-
gotiating for or has an agreement of fu-
ture employment or compensation with
a non-Federal entity must file a state-
ment notifying an agency ethics offi-
cial of such negotiation or agreement
within three business days after com-

mencement of the negotiation or
agreement. This notification state-
ment must be in writing, must be

signed by the public filer, and must in-
clude the name of the non-Federal en-
tity involved in such negotiation or
agreement and the date on which the
negotiation or agreement commenced.
When a public filer has previously com-
plied with the notification requirement
in this section regarding the com-
mencement of negotiations, the filer
need not file a separate notification
statement when an agreement of future
employment or compensation is
reached with the previously identified
non-Federal entity. There is also no re-
quirement to file another notification
when negotiations have been unsuc-
cessful. However, employees may want
to do so to facilitate the resumption of
their duties.

Example 1 to paragraph (a): An employee of
the Merit Systems Protection Board who is a
public filer was in private practice prior to
his Government service. He receives a tele-
phone call from a partner in a law firm who
inquires as to whether he would be inter-
ested in returning to private practice. Dur-
ing this initial telephone call with the law
firm partner, the employee indicates that he
is interested in resuming private practice.
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They discuss generally the types of issues
that would need to be agreed upon if the em-
ployee were to consider a possible offer to
serve as ‘‘of counsel” with the firm, such as
salary, benefits, and type of work the em-
ployee would perform. The employee has
begun negotiating for future employment
with the law firm. Within three business
days after this initial telephone call, he
must file written notification of the negotia-
tions with his agency ethics official.

Example 2 to paragraph (a): The employee in
the previous example also negotiates a pos-
sible contract with a publisher to begin writ-
ing a textbook after he leaves Government
service. Within three business days after
commencing negotiations, the employee
must file written notification with his agen-
cy ethics official documenting that he is en-
gaged in negotiations for future compensa-
tion with the book publisher.

(b) Notification of recusal. A public
filer who files a notification statement
pursuant to paragraph (a) of this sec-
tion must file with an agency ethics of-
ficial a notification of recusal when-
ever there is a conflict of interest or
appearance of a conflict of interest
with the non-Federal entity identified
in the notification statement. The no-
tification statement and the recusal
statement may be contained in a single
document or in separate documents.

(c) Advance filing of notification and
recusal statements. When a public filer is
seeking employment within the mean-
ing of §2635.603(b)(1)(ii) or (iii) or is
considering seeking employment, the
public filer may elect to file the notifi-
cation statement pursuant to para-
graph (a) of this section before negotia-
tions have commenced and before an
agreement of future employment or
compensation is reached. A public filer
may also elect to file the recusal state-
ment pursuant to paragraph (b) of this
section before the public filer has a
conflict of interest or appearance of a
conflict of interest with the non-Fed-
eral entity identified in the notifica-
tion statement. The public filer need
not file the document again upon com-
mencing negotiations or reaching an
agreement of future employment or
compensation. The advance filing of
any such document is not construed as
a statement that negotiations have or
have not commenced or that a conflict
of interest does or does not exist. Al-
though the Office of Government Eth-
ics encourages advance filing when a
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public filer anticipates a realistic pos-
sibility of negotiations or an agree-
ment, the failure to make an advance
filing does not violate this subpart or
the principles of ethical conduct con-
tained in §2635.101(b).

Example 1 to paragraph (c): An employee of
the Federal Labor Relations Authority who
is a public filer began negotiating for future
employment with a law firm. At the time he
began negotiating for future employment
with the law firm, he was not participating
personally and substantially in a particular
matter that, to his knowledge, had a direct
and predictable effect on the financial inter-
est of the law firm. Although the employee
was not required to file a recusal statement
because he did not have a conflict of interest
or appearance of a conflict of interest with
the law firm identified in the notification
statement, the Office of Government Ethics
encourages the employee to submit a notifi-
cation of recusal at the same time that he
files the notification statement regarding
the negotiations for future employment in
order to ensure that the requirement of para-
graph (b) of this section is satisfied if a con-
flict of interest or an appearance of a con-
flict of interest later arises. The agency eth-
ics official should counsel the employee on
applicable requirements but is under no obli-
gation to notify the employee’s supervisor
that the employee is negotiating for employ-
ment.

Example 2 to paragraph (c): An employee of
the General Services Administration is con-
tacted by a prospective employer regarding
scheduling an interview for the following
week to begin discussing the possibility of
future employment. The employee discusses
the matter with the ethics official and
chooses to file a notification and recusal
statement prior to the interview. The notifi-
cation and recusal statement contain the
identity of the prospective employer and an
estimated date of when the interview will
occur. The employee has complied with the
notification requirement of section 17 of the
STOCK Act.

(d) Agreement of future employment or
compensation for the purposes of
§2635.607 means any arrangement con-
cerning employment that will com-
mence after the termination of Govern-
ment service. The term also means any
arrangement to compensate in ex-
change for services that will commence
after the termination of Government
service. The term includes, among
other things, an arrangement to com-
pensate for teaching, speaking, or writ-
ing that will commence after the ter-
mination of Government service.

§2635.702

Subpart G—Misuse of Position

§2635.701 Overview.

This subpart contains provisions re-
lating to the proper use of official time
and authority, and of information and
resources to which an employee has ac-
cess because of his Federal employ-
ment. This subpart sets forth standards
relating to:

(a) Use of public office for private
gain;

(b) Use of nonpublic information;

(c) Use of Government property; and

(d) Use of official time.

§2635.702 Use of public office for pri-
vate gain.

An employee shall not use his public
office for his own private gain, for the
endorsement of any product, service or
enterprise, or for the private gain of
friends, relatives, or persons with
whom the employee is affiliated in a
nongovernmental capacity, including
nonprofit organizations of which the
employee is an officer or member, and
persons with whom the employee has
or seeks employment or business rela-
tions. The specific prohibitions set
forth in paragraphs (a) through (d) of
this section apply this general stand-
ard, but are not intended to be exclu-
sive or to limit the application of this
section.

(a) Inducement or coercion of benefits.
An employee shall not use or permit
the use of his Government position or
title or any authority associated with
his public office in a manner that is in-
tended to coerce or induce another per-
son, including a subordinate, to provide
any benefit, financial or otherwise, to
himself or to friends, relatives, or per-
sons with whom the employee is affili-
ated in a nongovernmental capacity.

Example 1: Offering to pursue a relative’s
consumer complaint over a household appli-
ance, an employee of the Securities and Ex-
change Commission called the general coun-
sel of the manufacturer and, in the course of
discussing the problem, stated that he
worked at the SEC and was responsible for
reviewing the company’s filings. The em-
ployee violated the prohibition against use
of public office for private gain by invoking
his official authority in an attempt to influ-
ence action to benefit his relative.
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Example 2: An employee of the Department
of Commerce was asked by a friend to deter-
mine why his firm’s export license had not
yvet been granted by another office within
the Department of Commerce. At a depart-
ment-level staff meeting, the employee
raised as a matter for official inquiry the
delay in approval of the particular license
and asked that the particular license be ex-
pedited. The official used her public office in
an attempt to benefit her friend and, in act-
ing as her friend’s agent for the purpose of
pursuing the export license with the Depart-
ment of Commerce, may also have violated
18 U.S.C. 205.

(b) Appearance of governmental sanc-
tion. Except as otherwise provided in
this part, an employee shall not use or
permit the use of his Government posi-
tion or title or any authority associ-
ated with his public office in a manner
that could reasonably be construed to
imply that his agency or the Govern-
ment sanctions or endorses his per-
sonal activities or those of another.
When teaching, speaking, or writing in
a personal capacity, he may refer to his
official title or position only as per-
mitted by §2635.807(b). He may sign a
letter of recommendation using his of-
ficial title only in response to a request
for an employment recommendation or
character reference based upon per-
sonal knowledge of the ability or char-
acter of an individual with whom he
has dealt in the course of Federal em-
ployment or whom he is recommending
for Federal employment.

Example 1: An employee of the Department
of the Treasury who is asked to provide a
letter of recommendation for a former subor-
dinate on his staff may provide the rec-
ommendation using official stationery and
may sign the letter using his official title. If,
however, the request is for the recommenda-
tion of a personal friend with whom he has
not dealt in the Government, the employee
should not use official stationery or sign the
letter of recommendation using his official
title, unless the recommendation is for Fed-
eral employment. In writing the letter of
recommendation for his personal friend, it
may be appropriate for the employee to refer
to his official position in the body of the let-
ter.

(c) Endorsements. An employee shall
not use or permit the use of his Gov-
ernment position or title or any au-
thority associated with his public of-
fice to endorse any product, service or
enterprise except:
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(1) In furtherance of statutory au-
thority to promote products, services
or enterprises; or

(2) As a result of documentation of
compliance with agency requirements
or standards or as the result of recogni-
tion for achievement given under an
agency program of recognition for ac-
complishment in support of the agen-
cy’s mission.

Example 1: A Commissioner of the Con-
sumer Product Safety Commission may not
appear in a television commercial in which
she endorses an electrical appliance pro-
duced by her former employer, stating that
it has been found by the CPSC to be safe for
residential use.

Example 2: A Foreign Commercial Service
officer from the Department of Commerce is
asked by a United States telecommuni-
cations company to meet with representa-
tives of the Government of Spain, which is in
the process of procuring telecommunications
services and equipment. The company is bid-
ding against five European companies and
the statutory mission of the Department of
Commerce includes assisting the export ac-
tivities of U.S. companies. As part of his offi-
cial duties, the Foreign Commercial Service
officer may meet with Spanish officials and
explain the advantages of procurement from
the United States company.

Example 3: The Administrator of the Envi-
ronmental Protection Agency may sign a
letter to an oil company indicating that its
refining operations are in compliance with
Federal air quality standards even though he
knows that the company has routinely dis-
played letters of this type in television com-
mercials portraying it as a ‘‘trustee of the
environment for future generations.”

Example 4: An Assistant Attorney General
may not use his official title or refer to his
Government position in a book jacket en-
dorsement of a novel about organized crime
written by an author whose work he admires.
Nor may he do so in a book review published
in a newspaper.

(d) Performance of official duties affect-
ing a private interest. To ensure that the
performance of his official duties does
not give rise to an appearance of use of
public office for private gain or of giv-
ing preferential treatment, an em-
ployee whose duties would affect the fi-
nancial interests of a friend, relative or
person with whom he is affiliated in a
nongovernmental capacity shall com-
ply with any applicable requirements
of §2635.502.

(e) Use of terms of address and ranks.
Nothing in this section prohibits an
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employee who is ordinarily addressed
using a general term of address, such
as ‘“The Honorable’”’, or a rank, such as
a military or ambassadorial rank, from
using that term of address or rank in
connection with a personal activity.

§2635.703 Use of nonpublic informa-
tion.

(a) Prohibition. An employee shall not
engage in a financial transaction using
nonpublic information, nor allow the
improper use of nonpublic information
to further his own private interest or
that of another, whether through ad-
vice or recommendation, or by know-
ing unauthorized disclosure.

(b) Definition of nonpublic information.
For purposes of this section, nonpublic
information is information that the em-
ployee gains by reason of Federal em-
ployment and that he knows or reason-
ably should know has not been made
available to the general public. It in-
cludes information that he knows or
reasonably should know:

(1) Is routinely exempt from disclo-
sure under 5 U.S.C. 552 or otherwise
protected from disclosure by statute,
Executive order or regulation;

(2) Is designated as confidential by an
agency; or

(3) Has not actually been dissemi-
nated to the general public and is not
authorized to be made available to the
public on request.

Example 1: A Navy employee learns in the
course of her duties that a small corporation
will be awarded a Navy contract for elec-
trical test equipment. She may not take any
action to purchase stock in the corporation
or its suppliers and she may not advise
friends or relatives to do so until after public
announcement of the award. Such actions
could violate Federal securities statutes as
well as this section.

Example 2: A General Services Administra-
tion employee involved in evaluating pro-
posals for a construction contract cannot
disclose the terms of a competing proposal to
a friend employed by a company bidding on
the work. Prior to award of the contract, bid
or proposal information is nonpublic infor-
mation specifically protected by 41 U.S.C.
423.

Example 3: An employee is a member of a
source selection team assigned to review the
proposals submitted by several companies in
response to an Army solicitation for spare
parts. As a member of the evaluation team,
the employee has access to proprietary infor-
mation regarding the production methods of
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Alpha Corporation, one of the competitors.
He may not use that information to assist
Beta Company in drafting a proposal to com-
pete for a Navy spare parts contract. The
Federal Acquisition Regulation in 48 CFR
parts 3, 14 and 15 restricts the release of in-
formation related to procurements and other
contractor information that must be pro-
tected under 18 U.S.C. 1905 and 41 U.S.C. 423.

Example 4: An employee of the Nuclear
Regulatory Commission inadvertently in-
cludes a document that is exempt from dis-
closure with a group of documents released
in response to a Freedom of Information Act
request. Regardless of whether the document
is used improperly, the employee’s disclosure
does not violate this section because it was
not a knowing unauthorized disclosure made
for the purpose of furthering a private inter-
est.

Example 5: An employee of the Army Corps
of Engineers is actively involved in the ac-
tivities of an organization whose goals relate
to protection of the environment. The em-
ployee may not, other than as permitted by
agency procedures, give the organization or
a newspaper reporter nonpublic information
about long-range plans to build a particular
dam.

§2635.704 Use of Government prop-
erty.

(a) Standard. An employee has a duty
to protect and conserve Government
property and shall not use such prop-
erty, or allow its use, for other than
authorized purposes.

(b) Definitions. For purposes of this
section:

(1) Government property includes any
form of real or personal property in
which the Government has an owner-
ship, leasehold, or other property inter-
est as well as any right or other intan-
gible interest that is purchased with
Government funds, including the serv-
ices of contractor personnel. The term
includes office supplies, telephone and
other telecommunications equipment
and services, the Government mails,
automated data processing capabili-
ties, printing and reproduction facili-
ties, Government records, and Govern-
ment vehicles.

(2) Authoriced purposes are those pur-
poses for which Government property
is made available to members of the
public or those purposes authorized in
accordance with law or regulation.

Example 1: Under regulations of the Gen-
eral Services Administration at 41 CFR 101-
35.201, an employee may make a personal
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long distance call charged to her personal
calling card.

Example 2: An employee of the Commodity
Futures Trading Commission whose office
computer gives him access to a commercial
service providing information for investors
may not use that service for personal invest-
ment research.

Example 3: In accordance with Office of
Personnel Management regulations at part
261 of this title, an attorney employed by the
Department of Justice may be permitted to
use her office word processor and agency
photocopy equipment to prepare a paper to
be presented at a conference sponsored by a
professional association of which she is a
member.

[67 FR 35042, Aug. 7, 1992, as amended at 62
FR 48748, Sept. 17, 1997]
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(a) Use of an employee’s own time. Un-
less authorized in accordance with law
or regulations to use such time for
other purposes, an employee shall use
official time in an honest effort to per-
form official duties. An employee not
under a leave system, including a Pres-
idential appointee exempted under 5
U.S.C. 6301(2), has an obligation to ex-
pend an honest effort and a reasonable
proportion of his time in the perform-
ance of official duties.

Use of official time.

Example 1: An employee of the Social Secu-
rity Administration may use official time to
engage in certain representational activities
on behalf of the employee union of which she
is a member. Under 5 U.S.C. 7131, this is a
proper use of her official time even though it
does not involve performance of her assigned
duties as a disability claims examiner.

Example 2: A pharmacist employed by the
Department of Veterans Affairs has been
granted excused absence to participate as a
speaker in a conference on drug abuse spon-
sored by the professional association to
which he belongs. Although excused absence
granted by an agency in accordance with
guidance in chapter 630 of the Federal Per-
sonnel Manual allows an employee to be ab-
sent from his official duties without charge
to his annual leave account, such absence is
not on official time.

(b) Use of a subordinate’s time. An em-
ployee shall not encourage, direct, co-
erce, or request a subordinate to use of-
ficial time to perform activities other
than those required in the performance
of official duties or authorized in ac-
cordance with law or regulation.

Example 1: An employee of the Department
of Housing and Urban Development may not
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ask his secretary to type his personal cor-
respondence during duty hours. Further, di-
recting or coercing a subordinate to perform
such activities during nonduty hours con-
stitutes an improper use of public office for
private gain in violation of §2635.702(a).
Where the arrangement is entirely voluntary
and appropriate compensation is paid, the
secretary may type the correspondence at
home on her own time. Where the compensa-
tion is not adequate, however, the arrange-
ment would involve a gift to the superior in
violation of the standards in subpart C of
this part.

Subpart H—Outside Activities

§2635.801 Overview.

(a) This subpart contains provisions
relating to outside employment, out-
side activities and personal financial
obligations of employees that are in
addition to the principles and stand-
ards set forth in other subparts of this
part. Several of these provisions apply
to uncompensated as well as to com-
pensated outside activities.

(b) An employee who wishes to en-
gage in outside employment or other
outside activities must comply with all
relevant provisions of this subpart, in-
cluding, when applicable:

(1) The prohibition on outside em-
ployment or any other outside activity
that conflicts with the employee’s offi-
cial duties;

(2) Any agency-specific requirement
for prior approval of outside employ-
ment or activities;

(3) The limitations on receipt of out-
side earned income by certain Presi-
dential appointees and other noncareer
employees;

(4) The limitations on paid and un-
paid service as an expert witness;

(5) The limitations on participation
in professional organizations;

(6) The limitations on paid and un-
paid teaching, speaking, and writing;
and

(7) The limitations on fundraising ac-
tivities.

(c) Outside employment and other
outside activities of an employee must
also comply with applicable provisions
set forth in other subparts of this part
and in supplemental agency regula-
tions. These include the principle that
an employee shall endeavor to avoid
actions creating an appearance of vio-
lating any of the ethical standards in
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this part and the prohibition against
use of official position for an employ-
ee’s private gain or for the private gain
of any person with whom he has em-
ployment or business relations or is
otherwise affiliated in a nongovern-
mental capacity.

(d) In addition to the provisions of
this and other subparts of this part, an
employee who wishes to engage in out-
side employment or other outside ac-
tivities must comply with applicable
statutes and regulations. Relevant pro-
visions of law, many of which are listed
in subpart I of this part, may include:

(1) 18 U.S.C. 201(b), which prohibits a
public official from seeking, accepting
or agreeing to receive or accept any-
thing of value in return for being influ-
enced in the performance of an official
act or for being induced to take or
omit to take any action in violation of
his official duty;

(2) 18 U.S.C. 201(c), which prohibits a
public official, otherwise than as pro-
vided by law for the proper discharge of
official duty, from seeking, accepting,
or agreeing to receive or accept any-
thing of value for or because of any of-
ficial act;

(3) 18 U.S.C. 203(a), which prohibits
an employee from seeking, accepting,
or agreeing to receive or accept com-
pensation for any representational
services, rendered personally or by an-
other, in relation to any particular
matter in which the United States is a
party or has a direct and substantial
interest, before any department, agen-
cy, or other specified entity. This stat-
ute contains several exceptions, as well
as standards for special Government
employees that limit the scope of the
restriction;

(4) 18 U.S.C. 205, which prohibits an
employee, whether or not for com-
pensation, from acting as agent or at-
torney for anyone in a claim against
the United States or from acting as
agent or attorney for anyone, before
any department, agency, or other spec-
ified entity, in any particular matter
in which the United States is a party
or has a direct and substantial inter-
est. It also prohibits receipt of any gra-
tuity, or any share of or interest in a
claim against the United States, in
consideration for assisting in the pros-
ecution of such claim. This statute
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contains several exceptions, as well as
standards for special Government em-
ployees that limit the scope of the re-
strictions;

(5) 18 U.S.C. 209, which prohibits an
employee, other than a special Govern-
ment employee, from receiving any sal-
ary or any contribution to or sup-
plementation of salary from any source
other than the United States as com-
pensation for services as a Government
employee. The statute contains several
exceptions that limit its applicability;

(6) The Emoluments Clause of the
United States Constitution, article I,
section 9, clause 8, which prohibits
anyone holding an office of profit or
trust under the United States from ac-
cepting any gift, office, title or emolu-
ment, including salary or compensa-
tion, from any foreign government ex-
cept as authorized by Congress. In ad-
dition, 18 U.S.C. 219 generally prohibits
any public official from being or acting
as an agent of a foreign principal, in-
cluding a foreign government, corpora-
tion or person, if the employee would
be required to register as a foreign
agent under 22 U.S.C. 611 et seq.,

(7) The Hatch Act Reform Amend-
ments, 5 U.S.C. 7321 through 7326,
which govern the political activities of
executive branch employees; and

(8) The limitations on outside em-
ployment, 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978), which prohibit a
covered noncareer employee’s receipt
of compensation for specified activities
and provide that he shall not allow his
name to be used by any firm or other
entity which provides professional
services involving a fiduciary relation-
ship. Implementing regulations are
contained in §§2636.305 through 2636.307
of this chapter.

[67 FR 35041, Aug. 7, 1992; 57 FR 48557, Oct. 27,
1992; 61 FR 50691, Sept. 27, 1996; 62 FR 48748,
Sept. 17, 1997]

§2635.802 Conflicting outside employ-
ment and activities.

An employee shall not engage in out-
side employment or any other outside
activity that conflicts with his official
duties. An activity conflicts with an
employee’s official duties:

(a) If it is prohibited by statute or by
an agency supplemental regulation; or
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(b) If, under the standards set forth
in §§2635.402 and 2635.502, it would re-
quire the employee’s disqualification
from matters so central or critical to
the performance of his official duties
that the employee’s ability to perform
the duties of his position would be ma-
terially impaired.

Employees are cautioned that even
though an outside activity may not be
prohibited under this section, it may
violate other principles or standards
set forth in this part or require the em-
ployee to disqualify himself from par-
ticipation in certain particular matters
under either subpart D or subpart E of
this part.

Example 1: An employee of the Environ-
mental Protection Agency has just been pro-
moted. His principal duty in his new position
is to write regulations relating to the dis-
posal of hazardous waste. The employee may
not continue to serve as president of a non-
profit environmental organization that rou-
tinely submits comments on such regula-
tions. His service as an officer would require
his disqualification from duties critical to
the performance of his official duties on a
basis so frequent as to materially impair his
ability to perform the duties of his position.

Example 2: An employee of the Occupa-
tional Safety and Health Administration
who was and is expected again to be instru-
mental in formulating new OSHA safety
standards applicable to manufacturers that
use chemical solvents has been offered a con-
sulting contract to provide advice to an af-
fected company in restructuring its manu-
facturing operations to comply with the
OSHA standards. The employee should not
enter into the consulting arrangement even
though he is not currently working on OSHA
standards affecting this industry and his
consulting contract can be expected to be
completed before he again works on such
standards. Even though the consulting ar-
rangement would not be a conflicting activ-
ity within the meaning of §2635.802, it would
create an appearance that the employee had
used his official position to obtain the com-
pensated outside business opportunity and it
would create the further appearance of using
his public office for the private gain of the
manufacturer.

§2635.803 Prior approval for outside
employment and activities.

When required by agency supple-
mental regulation issued after Feb-
ruary 3, 1993, an employee shall obtain
prior approval before engaging in out-
side employment or activities. Where
it is determined to be necessary or de-
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sirable for the purpose of administering
its ethics program, an agency shall, by
supplemental regulation, require em-
ployees or any category of employees
to obtain prior approval before engag-
ing in specific types of outside activi-
ties, including outside employment.

[67 FR 35042, Aug. 7, 1992, as amended at 59
FR 4780, Feb. 2, 1994; 60 FR 6391, Feb. 2, 1995;
60 FR 66858, Dec. 27, 1995; 61 FR 40951, Aug. 7,
1996; 62 FR 48748, Sept. 17, 1997]

§2635.804 Outside earned income limi-
tations applicable to certain Presi-
dential appointees and other non-
career employees.

(a) Presidential appointees to full-time
noncareer positions. A Presidential ap-
pointee to a full-time noncareer posi-
tion shall not receive any outside
earned income for outside employment,
or for any other outside activity, per-
formed during that Presidential ap-
pointment. This limitation does not
apply to any outside earned income re-
ceived for outside employment, or for
any other outside activity, carried out
in satisfaction of the employee’s obli-
gation under a contract entered into
prior to April 12, 1989.

(b) Covered noncareer employees. Cov-
ered noncareer employees, as defined in
§2636.303(a) of this chapter, may not, in
any calendar year, receive outside
earned income attributable to that cal-
endar year which exceeds 15 percent of
the annual rate of basic pay for level II
of the Executive Schedule under b5
U.S.C. 5313, as in effect on January 1 of
such calendar year. Employees should
consult the regulations implementing
this limitation, which are contained in
§§2636.301 through 2636.304 of this chap-
ter.

NOTE: In addition to the 15 percent limita-
tion on outside earned income, covered non-
career employees are prohibited from receiv-
ing any compensation for: practicing a pro-
fession which involves a fiduciary relation-
ship; affiliating with or being employed by a
firm or other entity which provides profes-
sional services involving a fiduciary rela-
tionship; serving as an officer or member of
the board of any association, corporation or
other entity; or teaching without prior ap-
proval. Implementing regulations are con-
tained in §§2636.305 through 2636.307 of this
chapter.

(c) Definitions. For purposes of this
section:
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(1) Outside earned income has the
meaning set forth in §2636.303(b) of this
chapter, except that §2636.303(b)(7)
shall not apply.

(2) Presidential appointee to a full-time
noncareer position means any employee
who is appointed by the President to a
full-time position described in 5 U.S.C.
5312 through 5317 or to a position that,
by statute or as a matter of practice, is
filled by Presidential appointment,
other than:

(i) A position filled under the author-
ity of 3 U.S.C. 105 or 3 U.S.C. 107(a) for
which the rate of basic pay is less than
that for GS-9, step 1 of the General
Schedule;

(ii) A position, within a White House
operating unit, that is designated as
not normally subject to change as a re-
sult of a Presidential transition;

(iii) A position within the uniformed
services; or

(iv) A position in which a member of
the foreign service is serving that does
not require advice and consent of the
Senate.

Example 1: A career Department of Justice
employee who is detailed to a policy-making
position in the White House Office that is or-
dinarily filled by a noncareer employee is
not a Presidential appointee to a full-time
noncareer position.

Example 2: A Department of Energy em-
ployee appointed under §213.3301 of this title
to a Schedule C position is appointed by the
agency and, thus, is not a Presidential ap-
pointee to a full-time noncareer position.

[67 FR 35042, Aug. 7, 1992, as amended at 72
FR 16987, Apr. 6, 2007]

§2635.805
ness.

Service as an expert wit-

(a) Restriction. An employee shall not
serve, other than on behalf of the
United States, as an expert witness,
with or without compensation, in any
proceeding before a court or agency of
the United States in which the United
States is a party or has a direct and
substantial interest, unless the em-
ployee’s participation is authorized by
the agency under paragraph (c) of this
section. Except as provided in para-
graph (b) of this section, this restric-
tion shall apply to a special Govern-
ment employee only if he has partici-
pated as an employee or special Gov-
ernment employee in the particular
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proceeding or in the particular matter
that is the subject of the proceeding.

(b) Additional restriction applicable to
certain special Government employees. (1)
In addition to the restriction described
in paragraph (a) of this section, a spe-
cial Government employee described in
paragraph (b)(2) of this section shall
not serve, other than on behalf of the
United States, as an expert witness,
with or without compensation, in any
proceeding before a court or agency of
the United States in which his employ-
ing agency is a party or has a direct
and substantial interest, unless the
employee’s participation is authorized
by the agency under paragraph (c) of
this section.

(2) The restriction in paragraph (b)(1)
of this section shall apply to a special
Government employee who:

(i) Is appointed by the President;

(ii) Serves on a commission estab-
lished by statute; or

(iii) Has served or is expected to
serve for more than 60 days in a period
of 365 consecutive days.

(c) Authorization to serve as an expert
witness. Provided that the employee’s
testimony will not violate any of the
principles or standards set forth in this
part, authorization to provide expert
witness service otherwise prohibited by
paragraphs (a) and (b) of this section
may be given by the designated agency
ethics official of the agency in which
the employee serves when:

(1) After consultation with the agen-
cy representing the Government in the
proceeding or, if the Government is not
a party, with the Department of Jus-
tice and the agency with the most di-
rect and substantial interest in the
matter, the designated agency ethics
official determines that the employee’s
service as an expert witness is in the
interest of the Government; or

(2) The designated agency ethics offi-
cial determines that the subject matter
of the testimony does not relate to the
employee’s official duties within the
meaning of §2635.807(a)(2)(i).

(d) Nothing in this section prohibits
an employee from serving as a fact wit-
ness when subpoenaed by an appro-
priate authority.

[67 FR 35042, Aug. 7, 1992, as amended at 62
FR 48748, Sept. 17, 1997]
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§2635.806 Participation in profes-
sional associations. [Reserved]

§2635.807 Teaching,
writing.

(a) Compensation for teaching, speaking
or writing. Except as permitted by para-
graph (a)(3) of this section, an em-
ployee, including a special Government
employee, shall not receive compensa-
tion from any source other than the
Government for teaching, speaking or
writing that relates to the employee’s
official duties.

(1) Relationship to other limitations on
receipt of compensation. The compensa-
tion prohibition contained in this sec-
tion is in addition to any other limita-
tion on receipt of compensation set
forth in this chapter, including:

(i) The requirement contained in
§2636.307 of this chapter that covered
noncareer employees obtain advance
authorization before engaging in teach-
ing for compensation; and

(ii) The prohibitions and limitations
in §2635.804 and in §2636.304 of this
chapter on receipt of outside earned in-
come applicable to certain Presidential
appointees and to other covered non-
career employees.

(2) Definitions. For purposes of this
paragraph:

(i) Teaching, speaking or writing re-
lates to the employee’s official duties
if:

(A) The activity is undertaken as
part of the employee’s official duties;

(B) The circumstances indicate that
the invitation to engage in the activity
was extended to the employee pri-
marily because of his official position
rather than his expertise on the par-
ticular subject matter;

(C) The invitation to engage in the
activity or the offer of compensation
for the activity was extended to the
employee, directly or indirectly, by a
person who has interests that may be
affected substantially by performance
or nonperformance of the employee’s
official duties;

(D) The information conveyed
through the activity draws substan-
tially on ideas or official data that are
nonpublic information as defined in
§2635.703(b); or

(E) Except as provided in paragraph
(a)(2)(A)(E)(4) of this section, the sub-

speaking and
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ject of the activity deals in significant
part with:

(I) Any matter to which the em-
ployee presently is assigned or to
which the employee had been assigned
during the previous one-year period;

(2) Any ongoing or announced policy,
program or operation of the agency; or

(3) In the case of a noncareer em-
ployee as defined in §2636.303(a) of this
chapter, the general subject matter
area, industry, or economic sector pri-
marily affected by the programs and
operations of his agency.

(4) The restrictions in paragraphs
(a)(2)A)(E) (2) and (3) of this section do
not apply to a special Government em-
ployee. The restriction in paragraph
(a)(2)A)(E)(I) of this section applies
only during the current appointment of
a special Government employee; except
that if the special Government em-
ployee has not served or is not ex-
pected to serve for more than 60 days
during the first year or any subsequent
one year period of that appointment,
the restriction applies only to par-
ticular matters involving specific par-
ties in which the special Government
employee has participated or is partici-
pating personally and substantially.

NOTE: Section 2635.807(a)(2)(1)(E) does not
preclude an employee, other than a covered
noncareer employee, from receiving com-
pensation for teaching, speaking or writing
on a subject within the employee’s discipline
or inherent area of expertise based on his
educational background or experience even
though the teaching, speaking or writing
deals generally with a subject within the
agency’s areas of responsibility.

Example 1: The Director of the Division of
Enforcement at the Commodity Futures
Trading Commission has a keen interest in
stamp collecting and has spent years devel-
oping his own collection as well as studying
the field generally. He is asked by an inter-
national society of philatelists to give a se-
ries of four lectures on how to assess the
value of American stamps. Because the sub-
ject does not relate to his official duties, the
Director may accept compensation for the
lecture series. He could not, however, accept
a similar invitation from a commodities
broker.

Example 2: A scientist at the National In-
stitutes of Health, whose principal area of
Government research is the molecular basis
of the development of cancer, could not be
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compensated for writing a book which fo-
cuses specifically on the research she con-
ducts in her position at NIH, and thus, re-
lates to her official duties. However, the sci-
entist could receive compensation for writ-
ing or editing a textbook on the treatment of
all cancers, provided that the book does not
focus on recent research at NIH, but rather
conveys scientific knowledge gleaned from
the scientific community as a whole. The
book might include a chapter, among many
other chapters, which discusses the molec-
ular basis of cancer development. Addition-
ally, the book could contain brief discussions
of recent developments in cancer treatment,
even though some of those developments are
derived from NIH research, as long as it is
available to the public.

Example 3: On his own time, a National
Highway Traffic Safety Administration em-
ployee prepared a consumer’s guide to pur-
chasing a safe automobile that focuses on
automobile crash worthiness statistics gath-
ered and made public by NHTSA. He may not
receive royalties or any other form of com-
pensation for the guide. The guide deals in
significant part with the programs or oper-
ations of NHTSA and, therefore, relates to
the employee’s official duties. On the other
hand, the employee could receive royalties
from the sale of a consumer’s guide to values
in used automobiles even though it contains
a brief, incidental discussion of automobile
safety standards developed by NHTSA.

Example 4: An employee of the Securities
and Exchange Commission may not receive
compensation for a book which focuses spe-
cifically on the regulation of the securities
industry in the United States, since that
subject concerns the regulatory programs or
operations of the SEC. The employee may,
however, write a book about the advantages
of investing in various types of securities as
long as the book contains only an incidental
discussion of any program or operation of
the SEC.

Example 5: An employee of the Department
of Commerce who works in the Department’s
employee relations office is an acknowledged
expert in the field of Federal employee labor
relations, and participates in Department
negotiations with employee unions. The em-
ployee may receive compensation from a pri-
vate training institute for a series of lec-
tures which describe the decisions of the
Federal Labor Relations Authority con-
cerning unfair labor practices, provided that
her lectures do not contain any significant
discussion of labor relations cases handled at
the Department of Commerce, or the Depart-
ment’s labor relations policies. Federal
Labor Relations Authority decisions con-
cerning Federal employee unfair labor prac-
tices are not a specific program or operation
of the Department of Commerce and thus do
not relate to the employee’s official duties.
However, an employee of the FLRA could
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not give the same presentations for com-
pensation.

Example 6: A program analyst employed at
the Environmental Protection Agency may
receive royalties and other compensation for
a book about the history of the environ-
mental movement in the United States even
though it contains brief references to the
creation and responsibilities of the EPA. A
covered noncareer employee of the EPA,
however, could not receive compensation for
writing the same book because it deals with
the general subject matter area affected by
EPA programs and operations. Neither em-
ployee could receive compensation for writ-
ing a book that focuses on specific EPA regu-
lations or otherwise on its programs and op-
erations.

Example 7: An attorney in private practice
has been given a one year appointment as a
special Government employee to serve on an
advisory committee convened for the pur-
pose of surveying and recommending modi-
fication of procurement regulations that
deter small businesses from competing for
Government contracts. Because his service
under that appointment is not expected to
exceed 60 days, the attorney may accept
compensation for an article about the anti-
competitive effects of certain regulatory cer-
tification requirements even though those
regulations are being reviewed by the advi-
sory committee. The regulations which are
the focus of the advisory committee delib-
erations are not a particular matter involv-
ing specific parties. Because the information
is nonpublic, he could not, however, accept
compensation for an article which recounts
advisory committee deliberations that took
place in a meeting closed to the public in
order to discuss proprietary information pro-
vided by a small business.

Example 8: A biologist who is an expert in
marine life is employed for more than 60
days in a year as a special Government em-
ployee by the National Science Foundation
to assist in developing a program of grants
by the Foundation for the study of coral
reefs. The biologist may continue to receive
compensation for speaking, teaching and
writing about marine life generally and coral
reefs specifically. However, during the term
of her appointment as a special Government
employee, she may not receive compensation
for an article about the NSF program she is
participating in developing. Only the latter
would concern a matter to which the special
Government employee is assigned.

Example 9: An expert on international
banking transactions has been given a one-
year appointment as a special Government
employee to assist in analyzing evidence in
the Government’s fraud prosecution of own-
ers of a failed savings and loan association.
It is anticipated that she will serve fewer
than 60 days under that appointment. Never-
theless, during her appointment, the expert
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may not accept compensation for an article
about the fraud prosecution, even though the
article does not reveal nonpublic informa-
tion. The prosecution is a particular matter
that involves specific parties.

(ii) Agency has the meaning set forth
in §2635.102(a), except that any compo-
nent of a department designated as a
separate agency under §2635.203(a) shall
be considered a separate agency.

(iii) Compensation includes any form
of consideration, remuneration or in-
come, including royalties, given for or
in connection with the employee’s
teaching, speaking or writing activi-
ties. Unless accepted under specific
statutory authority, such as 31 U.S.C.
1353, 5 U.S.C. 4111 or 7342, or an agency
gift acceptance statute, it includes
transportation, lodgings and meals,
whether provided in kind, by purchase
of a ticket, by payment in advance or
by reimbursement after the expense
has been incurred. It does not include:

(A) Items offered by any source that
could be accepted from a prohibited
source under subpart B of this part;

(B) Meals or other incidents of at-
tendance such as waiver of attendance
fees or course materials furnished as
part of the event at which the teaching
or speaking takes place;

(C) Copies of books or of publications
containing articles, reprints of articles,
tapes of speeches, and similar items
that provide a record of the teaching,
speaking or writing activity; or

(D) In the case of an employee other
than a covered noncareer employee as
defined in 5 CFR 2636.303(a), travel ex-
penses, consisting of transportation,
lodgings or meals, incurred in connec-
tion with the teaching, speaking or
writing activity.

NOTE TO PARAGRAPH (a)(2)(iii): Independent
of §2635.807(a), other authorities, such as 18
U.S.C. 209, in some circumstances may limit
or entirely preclude an employee’s accept-
ance of travel expenses. In addition, employ-
ees who file financial disclosure reports
should be aware that, subject to applicable
thresholds and exclusions, travel and travel
reimbursements accepted from sources other
than the United States Government must be
reported on their financial disclosure re-
ports.

Example 1 to paragraph (a)(2)(iii): A GS-15
employee of the Forest Service has devel-
oped and marketed, in her private capacity,
a speed reading technique for which popular
demand is growing. She is invited to speak
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about the technique by a representative of
an organization that will be substantially af-
fected by a regulation on land management
which the employee is in the process of
drafting for the Forest Service. The rep-
resentative offers to pay the employee a $200
speaker’s fee and to reimburse all her travel
expenses. She may accept the travel reim-
bursements, but not the speaker’s fee. The
speaking activity is related to her official
duties under §2635.807(a)(2)(i)(C) and the fee
is prohibited compensation for such speech;
travel expenses incurred in connection with
the speaking engagement, on the other hand,
are not prohibited compensation for a GS-15
employee.

Example 2 to paragraph (a)(2)(iii): Solely be-
cause of her recent appointment to a Cabi-
net-level position, a Government official is
invited by the Chief Executive Officer of a
major international corporation to attend
firm meetings to be held in Aspen for the
purpose of addressing senior corporate man-
agers on the importance of recreational ac-
tivities to a balanced lifestyle. The firm of-
fers to reimburse the official’s travel ex-
penses. The official may not accept the offer.
The speaking activity is related to official
duties under §2635.807(a)(2)(i)(B) and, because
she is a covered noncareer employee as de-
fined in §2636.303(a) of this chapter, the trav-
el expenses are prohibited compensation as
to her.

Example 3 to paragraph (a)(2)(iii): A GS-14
attorney at the Federal Trade Commission
(FTC) who played a lead role in a recently
concluded merger case is invited to speak
about the case, in his private capacity, at a
conference in New York. The attorney has no
public speaking responsibilities on behalf of
the FTC apart from the judicial and adminis-
trative proceedings to which he is assigned.
The sponsors of the conference offer to reim-
burse the attorney for expenses incurred in
connection with his travel to New York.
They also offer him, as compensation for his
time and effort, a free trip to San Francisco.
The attorney may accept the travel expenses
to New York, but not the expenses to San
Francisco. The lecture relates to his official
duties under paragraphs (a)(2)A)(E)(I) and
(a)(2)(1)(E)(2) of §2635.807, but because he is
not a covered noncareer employee as defined
in §2636.303(a) of this chapter, the expenses
associated with his travel to New York are
not a prohibited form of compensation as to
him. The travel expenses to San Francisco,
on the other hand, not incurred in connec-
tion with the speaking activity, are a prohib-
ited form of compensation. If the attorney
were a covered noncareer employee he would
be barred from accepting the travel expenses
to New York as well as the travel expenses
to San Francisco.
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Example 4 to paragraph (a)(2)(iii): An advo-
cacy group dedicated to improving treat-
ments for severe pain asks the National In-
stitutes of Health (NIH) to provide a con-
ference speaker who can discuss recent ad-
vances in the agency’s research on pain. The
group also offers to pay the employee’s trav-
el expenses to attend the conference. After
performing the required conflict of interest
analysis, NIH authorizes acceptance of the
travel expenses under 31 U.S.C. 1353 and the
implementing General Services Administra-
tion regulation, as codified under 41 CFR
chapter 304, and authorizes an employee to
undertake the travel. At the conference the
advocacy group, as agreed, pays the employ-
ee’s hotel bill and provides several of his
meals. Subsequently the group reimburses
the agency for the cost of the employee’s air-
fare and some additional meals. All of the
payments by the advocacy group are permis-
sible. Since the employee is speaking offi-
cially and the expense payments are accept-
ed under 31 U.S.C. 1353, they are not prohib-
ited compensation under §2635.807(a)(2)(iii).
The same result would obtain with respect to
expense payments made by non-Government
sources properly authorized under an agency
gift acceptance statute, the Government Em-
ployees Training Act, 5 U.S.C. 4111, or the
foreign gifts law, 5 U.S.C. 7342.

(iv) Receive means that there is ac-
tual or constructive receipt of the com-
pensation by the employee so that the
employee has the right to exercise do-
minion and control over the compensa-
tion and to direct its subsequent use.
Compensation received by an employee
includes compensation which is:

(A) Paid to another person, including
a charitable organization, on the basis
of designation, recommendation or
other specification by the employee; or

(B) Paid with the employee’s knowl-
edge and acquiescence to his parent,
sibling, spouse, child, or dependent rel-
ative.

(v) Particular matter involving specific
parties has the meaning set forth in
§2637.102(a)(7) of this chapter.

(vi) Personal and substantial participa-
tion has the meaning set forth in
§2635.402(b)(4).

(3) Exception for teaching certain
courses. Notwithstanding that the ac-
tivity would relate to his official du-
ties under paragraphs (a)(2)(i) (B) or (E)
of this section, an employee may ac-
cept compensation for teaching a
course requiring multiple presen-
tations by the employee if the course is
offered as part of:

§2635.807

(i) The regularly established cur-
riculum of:

(A) An institution of higher edu-
cation as defined at 20 U.S.C. 1141(a);

(B) An elementary school as defined
at 20 U.S.C. 2891(8); or

(C) A secondary school as defined at
20 U.S.C. 2891(21); or

(ii) A program of education or train-
ing sponsored and funded by the Fed-
eral Government or by a State or local
government which is not offered by an
entity described in paragraph (a)(3)(i)
of this section.

Example 1: An employee of the Cost Ac-
counting Standards Board who teaches an
advanced accounting course as part of the
regular business school curriculum of an ac-
credited university may receive compensa-
tion for teaching the course even though a
substantial portion of the course deals with
cost accounting principles applicable to con-
tracts with the Government.

Example 2: An attorney employed by the
Equal Employment Opportunity Commission
may accept compensation for teaching a
course at a state college on the subject of
Federal employment discrimination law. The
attorney could not accept compensation for
teaching the same seminar as part of a con-
tinuing education program sponsored by her
bar association because the subject of the
course is focused on the operations or pro-
grams of the EEOC and the sponsor of the
course is not an accredited educational insti-
tution.

Example 3: An employee of the National
Endowment for the Humanities is invited by
a private university to teach a course that is
a survey of Government policies in support
of artists, poets and writers. As part of his
official duties, the employee administers a
grant that the university has received from
the NEH. The employee may not accept com-
pensation for teaching the course because
the university has interests that may be sub-
stantially affected by the performance or
nonperformance of the employee’s duties.
Likewise, an employee may not receive com-
pensation for any teaching that is under-
taken as part of his official duties or that in-
volves the use of nonpublic information.

(b) Reference to official position. An
employee who is engaged in teaching,
speaking or writing as outside employ-
ment or as an outside activity shall
not use or permit the use of his official
title or position to identify him in con-
nection with his teaching, speaking or
writing activity or to promote any
book, seminar, course, program or
similar undertaking, except that:
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(1) An employee may include or per-
mit the inclusion of his title or posi-
tion as one of several biographical de-
tails when such information is given to
identify him in connection with his
teaching, speaking or writing, provided
that his title or position is given no
more prominence than other signifi-
cant biographical details;

(2) An employee may use, or permit
the use of, his title or position in con-
nection with an article published in a
scientific or professional journal, pro-
vided that the title or position is ac-
companied by a reasonably prominent
disclaimer satisfactory to the agency
stating that the views expressed in the
article do not necessarily represent the
views of the agency or the United
States; and

(3) An employee who is ordinarily ad-
dressed using a general term of ad-
dress, such as ‘“‘“The Honorable,”” or a
rank, such as a military or ambassa-
dorial rank, may use or permit the use
of that term of address or rank in con-
nection with his teaching, speaking or
writing.

NOTE: Some agencies may have policies re-
quiring advance agency review, clearance, or
approval of certain speeches, books, articles
or similar products to determine whether the
product contains an appropriate disclaimer,
discloses nonpublic information, or other-
wise complies with this section.

Example 1: A meteorologist employed with
the National Oceanic and Atmospheric Ad-
ministration is asked by a local university
to teach a graduate course on hurricanes.
The university may include the meteorolo-
gist’s Government title and position to-
gether with other information about his edu-
cation and previous employment in course
materials setting forth biographical data on
all teachers involved in the graduate pro-
gram. However, his title or position may not
be used to promote the course, for example,
by featuring the meteorologist’s Government
title, Senior Meteorologist, NOAA, in bold
type under his name. In contrast, his title
may be used in this manner when the mete-
orologist is authorized by NOAA to speak in
his official capacity.

Example 2: A doctor just employed by the
Centers for Disease Control has written a
paper based on his earlier independent re-
search into cell structures. Incident to the
paper’s publication in the Journal of the
American Medical Association, the doctor
may be given credit for the paper, as Dr. M.
Wellbeing, Associate Director, Centers for
Disease Control, provided that the article
also contains a disclaimer, concurred in by
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the CDC, indicating that the paper is the re-
sult of the doctor’s independent research and
does not represent the findings of the CDC.

Example 3: An employee of the Federal De-
posit Insurance Corporation has been asked
to give a speech in his private capacity,
without compensation, to the annual meet-
ing of a committee of the American Bankers
Association on the need for banking reform.
The employee may be described in his intro-
duction at the meeting as an employee of the
Federal Deposit Insurance Corporation pro-
vided that other pertinent biographical de-
tails are mentioned as well.

[67 FR 35042, Aug. 7, 1992; 57 FR 48557, Oct. 217,
1992, as amended at 62 FR 48748, Sept. 17,
1997; 656 FR 536562, Sept. 5, 2000; 66 FR 59674,
Nov. 30, 2001]

§2635.808 Fundraising activities.

An employee may engage in fund-
raising only in accordance with the re-
strictions in part 950 of this title on
the conduct of charitable fundraising
in the Federal workplace and in ac-
cordance with paragraphs (b) and (c) of
this section.

(a) Definitions. For purposes of this
section: (1) Fundraising means the rais-
ing of funds for a nonprofit organiza-
tion, other than a political organiza-
tion as defined in 26 U.S.C. 527(e),
through:

(i) Solicitation of funds or sale of
items; or

(ii) Participation in the conduct of an
event by an employee where any por-
tion of the cost of attendance or par-
ticipation may be taken as a charitable
tax deduction by a person incurring
that cost.

(2) Participation in the conduct of an
event means active and visible partici-
pation in the promotion, production, or
presentation of the event and includes
serving as honorary chairperson, sit-
ting at a head table during the event,
and standing in a reception line. The
term does not include mere attendance
at an event provided that, to the em-
ployee’s knowledge, his attendance is
not used by the nonprofit organization
to promote the event. While the term
generally includes any public speaking
during the event, it does not include
the delivery of an official speech as de-
fined in paragraph (a)(3) of this section
or any seating or other participation
appropriate to the delivery of such a
speech. Waiver of a fee for attendance
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at an event by a participant in the con-
duct of that event does not constitute
a gift for purposes of subpart B of this
part.

NOTE: This section does not prohibit fund-
raising for a political party, candidate for
partisan political office, or partisan political
group. However, there are statutory restric-
tions that apply to political fundraising. For
example, under the Hatch Act Reform
Amendments of 1993, at 5 U.S.C. 7323(a), em-
ployees may not knowingly solicit, accept,
or receive a political contribution from any
person, except under limited circumstances.
In addition, employees are prohibited by 18
U.S.C. 607 from soliciting or receiving polit-
ical contributions in Federal offices, and, ex-
cept as permitted by the Hatch Act Reform
Amendments, are prohibited by 18 U.S.C. 602
from knowingly soliciting political contribu-
tions from other employees.

Example 1: The Secretary of Transportation
has been asked to serve as master of cere-
monies for an All-Star Gala. Tickets to the
event cost $150 and are tax deductible as a
charitable donation, with proceeds to be do-
nated to a local hospital. By serving as mas-
ter of ceremonies, the Secretary would be
participating in fundraising.

(3) Official speech means a speech
given by an employee in his official ca-
pacity on a subject matter that relates
to his official duties, provided that the
employee’s agency has determined that
the event at which the speech is to be
given provides an appropriate forum
for the dissemination of the informa-
tion to be presented and provided that
the employee does not request dona-
tions or other support for the nonprofit
organization. Subject matter relates to
an employee’s official duties if it fo-
cuses specifically on the employee’s of-
ficial duties, on the responsibilities,
programs, or operations of the employ-
ee’s agency as described in
§2635.807(a)(2)(1)(E), or on matters of
Administration policy on which the
employee has been authorized to speak.

Example 1: The Secretary of Labor is in-
vited to speak at a banquet honoring a dis-
tinguished labor leader, the proceeds of
which will benefit a nonprofit organization
that assists homeless families. She devotes a
major portion of her speech to the Adminis-
tration’s Points of Light initiative, an effort
to encourage citizens to volunteer their time
to help solve serious social problems. Be-
cause she is authorized to speak on Adminis-
tration policy, her remarks at the banquet
are an official speech. However, the Sec-
retary would be engaged in fundraising if she
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were to conclude her official speech with a
request for donations to the nonprofit orga-
nization.

Example 2: A charitable organization is
sponsoring a two-day tennis tournament at a
country club in the Washington, DC area to
raise funds for recreational programs for
learning disabled children. The organization
has invited the Secretary of Education to
give a speech on federally funded special edu-
cation programs at the awards dinner to be
held at the conclusion of the tournament and
a determination has been made that the din-
ner is an appropriate forum for the par-
ticular speech. The Secretary may speak at
the dinner and, under §2635.204(g)(1), he may
partake of the meal provided to him at the
dinner.

(4) Personally solicit means to request
or otherwise encourage donations or
other support either through person-to-
person contact or through the use of
one’s name or identity in correspond-
ence or by permitting its use by others.
It does not include the solicitation of
funds through the media or through ei-
ther oral remarks, or the contempora-
neous dispatch of like items of mass-
produced correspondence, if such re-
marks or correspondence are addressed
to a group consisting of many persons,
unless it is known to the employee
that the solicitation is targeted at sub-
ordinates or at persons who are prohib-
ited sources within the meaning of
§2635.203(d). It does not include behind-
the-scenes assistance in the solicita-
tion of funds, such as drafting cor-
respondence, stuffing envelopes, or ac-
counting for contributions.

Example 1: An employee of the Department
of Energy who signs a letter soliciting funds
for a local private school does not ‘‘person-
ally solicit” funds when 500 copies of the let-
ter, which makes no mention of his DOE po-
sition and title, are mailed to members of
the local community, even though some indi-
viduals who are employed by Department of
Energy contractors may receive the letter.

(b) Fundraising in an official capacity.
An employee may participate in fund-
raising in an official capacity if, in ac-
cordance with a statute, Executive
order, regulation or otherwise as deter-
mined by the agency, he is authorized
to engage in the fundraising activity as
part of his official duties. When author-
ized to participate in an official capac-
ity, an employee may use his official
title, position and authority.
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Example 1: Because participation in his of-
ficial capacity is authorized under part 950 of
this title, the Secretary of the Army may
sign a memorandum to all Army personnel
encouraging them to donate to the Combined
Federal Campaign.

(c) Fundraising in a personal capacity.
An employee may engage in fund-
raising in his personal capacity pro-
vided that he does not:

(1) Personally solicit funds or other
support from a subordinate or from any
person:

(i) Known to the employee, if the em-
ployee is other than a special Govern-
ment employee, to be a prohibited
source within the meaning of
§2635.203(d); or

(ii) Known to the employee, if the
employee is a special Government em-
ployee, to be a prohibited source within
the meaning of §2635.203(d)(4) that is a
person whose interests may be substan-
tially affected by performance or non-
performance of his official duties;

(2) Use or permit the use of his offi-
cial title, position or any authority as-
sociated with his public office to fur-
ther the fundraising effort, except that
an employee who is ordinarily ad-
dressed using a general term of ad-
dress, such ‘‘The Honorable,”” or a
rank, such as a military or ambassa-
dorial rank, may use or permit the use
of that term of address or rank for such
purposes; or

(3) Engage in any action that would
otherwise violate this part.

Example 1: A nonprofit organization is
sponsoring a golf tournament to raise funds
for underprivileged children. The Secretary
of the Navy may not enter the tournament
with the understanding that the organiza-
tion intends to attract participants by offer-
ing other entrants the opportunity, in ex-
change for a donation in the form of an entry
fee, to spend the day playing 18 holes of golf
in a foursome with the Secretary of the
Navy.

Example 2: An employee of the Merit Sys-
tems Protection Board may not use the
agency’s photocopier to reproduce fund-
raising literature for her son’s private
school. Such use of the photocopier would
violate the standards at §2635.704 regarding
use of Government property.

Example 3: An Assistant Attorney General
may not sign a letter soliciting funds for a
homeless shelter as ‘‘John Doe, Assistant At-
torney General.”” He also may not sign a let-
ter with just his signature, ‘““John Doe,”” so-
liciting funds from a prohibited source, un-
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less the letter is one of many identical,
mass-produced letters addressed to a large
group where the solicitation is not known to
him to be targeted at persons who are either
prohibited sources or subordinates.

[67 FR 35041, Aug. 7, 1992; 57 FR 48557, Oct. 27,
1992; 61 FR 50691, Sept. 27, 1996]

§2635.809 Just financial obligations.

Employees shall satisfy in good faith
their obligations as citizens, including
all just financial obligations, espe-
cially those such as Federal, State, or
local taxes that are imposed by law.
For purposes of this section, a just fi-
nancial obligation includes any finan-
cial obligation acknowledged by the
employee or reduced to judgment by a
court. In good faith means an honest
intention to fulfill any just financial
obligation in a timely manner. In the
event of a dispute between an employee
and an alleged creditor, this section
does not require an agency to deter-
mine the validity or amount of the dis-
puted debt or to collect a debt on the
alleged creditor’s behalf.

Subpart I—Related Statutory
Authorities

§2635.901 General.

In addition to the standards of eth-
ical conduct set forth in subparts A
through H of this part, there are a
number of statutes that establish
standards to which an employee’s con-
duct must conform. The list set forth
in §2635.902 references some of the more
significant of those statutes. It is not
comprehensive and includes only ref-
erences to statutes of general applica-
bility. While it includes references to
several of the basic conflict of interest
statutes whose standards are explained
in more detail throughout this part, it
does not include references to statutes
of more limited applicability, such as
statutes that apply only to officers and
employees of the Department of De-
fense.

§2635.902 Related statutes.

(a) The prohibition against solicita-
tion or receipt of bribes (18 U.S.C.
201(b)).

(b) The prohibition against solicita-
tion or receipt of illegal gratuities (18
U.S.C. 201(c)).
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(c) The prohibition against seeking
or receiving compensation for certain
representational services before the
Government (18 U.S.C. 203).

(d) The prohibition against assisting
in the prosecution of claims against
the Government or acting as agent or
attorney before the Government (18
U.S.C. 205).

(e) The post-employment restrictions
applicable to former employees (18
U.S.C. 207, with implementing regula-
tions at parts 2637 and 2641 of this chap-
ter).

(f) The prohibition on certain former
agency officials’ acceptance of com-
pensation from a contractor (41 U.S.C.
423(d)).

(g) The prohibition against partici-
pating in matters affecting an employ-
ee’s own financial interests or the fi-
nancial interests of other specified per-
sons or organizations (18 U.S.C. 208).

(h) The actions required of certain
agency officials when they contact, or
are contacted by, offerors or bidders re-
garding non-Federal employment (41
U.S.C. 423(¢)).

(i) The prohibition against receiving
salary or any contribution to or sup-
plementation of salary as compensa-
tion for Government service from a
source other than the United States (18
U.S.C. 209).

(j) The prohibition against gifts to
superiors (5 U.S.C. 7351).

(k) The prohibition against solicita-
tion or receipt of gifts from specified
prohibited sources (5 U.S.C. 7353).

(1) The prohibition against fraudulent
access and related activity in connec-
tion with computers (18 U.S.C. 1030).

(m) The provisions governing receipt
and disposition of foreign gifts and
decorations (b U.S.C. 7342).

(n) [Reserved]

(0) The prohibitions against certain
political activities (b TU.S.C. 7321
through 7326 and 18 U.S.C. 602, 603, 606
and 607).

(p) The prohibitions against dis-
loyalty and striking (6 U.S.C. 7311 and
18 U.S.C. 1918).

(a) The general prohibition (18 U.S.C.
219) against acting as the agent of a
foreign principal required to register
under the Foreign Agents Registration
Act (22 U.S.C. 611 through 621).
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(r) The prohibition against employ-
ment of a person convicted of partici-
pating in or promoting a riot or civil
disorder (b U.S.C. 7313).

(s) The prohibition against employ-
ment of an individual who habitually
uses intoxicating beverages to excess (b
U.S.C. 7352).

(t) The prohibition against misuse of
a Government vehicle (31 U.S.C. 1344).

(u) The prohibition against misuse of
the franking privilege (18 U.S.C. 1719).

(v) The prohibition against fraud or
false statements in a Government mat-
ter (18 U.S.C. 1001).

(w) The prohibition against con-
cealing, mutilating or destroying a
public record (18 U.S.C. 2071).

(x) The prohibition against counter-
feiting or forging transportation re-
quests (18 U.S.C. 508).

(y) The restrictions on disclosure of
certain sensitive Government informa-
tion under the Freedom of Information
Act and the Privacy Act (b U.S.C. 552
and 552a).

(z) The prohibitions against disclo-
sure of classified information (18 U.S.C.
798 and 50 U.S.C. 783(a)).

(aa) The prohibition against disclo-
sure of proprietary information and
certain other information of a con-
fidential nature (18 U.S.C. 1905).

(bb) The prohibitions on disclosing
and obtaining certain procurement in-
formation (41 U.S.C. 423(a) and (b)).

(cc) The prohibition against unau-
thorized use of documents relating to
claims from or by the Government (18
U.S.C. 285).

(dd) The prohibition against certain
personnel practices (b U.S.C. 2302).

(ee) The prohibition against inter-
ference with civil service examinations
(18 U.S.C. 1917).

(ff) The restrictions on use of public
funds for lobbying (18 U.S.C. 1913).

(gg) The prohibition against partici-
pation in the appointment or pro-
motion of relatives (5 U.S.C. 3110).

(hh) The prohibition against solicita-
tion or acceptance of anything of value
to obtain public office for another (18
U.S.C. 211).

(ii) The prohibition against con-
spiracy to commit an offense against
or to defraud the United States (18
U.S.C. 371).
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(jj) The prohibition against embezzle-
ment or conversion of Government
money or property (18 U.S.C. 641).

(kk) The prohibition against failing
to account for public money (18 U.S.C.
643).

(11) The prohibition against embezzle-
ment of the money or property of an-
other person that is in the possession
of an employee by reason of his em-
ployment (18 U.S.C. 654).

[67 FR 35042, Aug. 7, 1992, as amended at 62

FR 48748, Sept. 17, 1997; 64 FR 2422, Jan. 14,
1999; 65 FR 69657, Nov. 20, 2000]

PART 2636—LIMITATIONS ON OUT-
SIDE EARNED INCOME, EMPLOY-
MENT AND AFFILIATIONS FOR
EEESRTAIN NONCAREER EMPLOY-

Subpart A—General Provisions

Sec.

2636.101
2636.102
2636.103
2636.104

Purpose.

Definitions.

Advisory opinions.

Civil, disciplinary and other action.

Subpart B [Reserved]

Subpart C—Outside Earned Income Limita-
tion and Employment and Affiliation
Restrictions Applicable to Certain Non-
career Employees

2636.301 General standards.

2636.302 Relationship to other laws and reg-
ulations.

2636.303 Definitions.

2636.304 The 15 percent limitation on out-
side earned income.

2636.305 Compensation and other restric-
tions relating to professions involving a
fiduciary relationship.

2636.306 Compensation restriction applica-
ble to service as an officer or member of
a board.

2636.307 Requirement for advance authoriza-
tion to engage in teaching for compensa-
tion.

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); Pub. L. 101-410, 104
Stat. 890, 28 U.S.C. 2461 note (Federal Civil
Penalties Inflation Adjustment Act of 1990),
as amended by Sec. 31001, Pub. L. 104-134, 110
Stat. 1321 (Debt Collection Improvement Act
of 1996) and Sec. 701, Pub. L. 114-74 (Federal
Civil Penalties Inflation Adjustment Act Im-
provements Act of 2015); E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as modified
by E.O. 12731, 55 FR 42547, 3 CFR, 1990 Comp.,
p. 306.
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SOURCE: 56 FR 1723, Jan. 17, 1991, unless
otherwise noted.

Subpart A—General Provisions

§2636.101 Purpose.

This part is issued under authority of
title VI of the Ethics Reform Act of
1989 (Pub. L. 101-194, as amended), to
implement the 15 percent outside
earned income limitation at 5 U.S.C.
app. 501(a) and the limitations at 5
U.S.C. app. 502 on outside employment
and affiliations, which are applicable
to certain noncareer employees.

[63 FR 43068, Aug. 12, 1998]

§2636.102 Definitions.

The definitions listed below are of
general applicability to this part. Addi-
tional definitions of narrower applica-
bility appear in the subparts or sec-
tions of subparts to which they apply.
For purposes of this part:

(a) Agency ethics official refers to the
designated agency ethics official and to
any deputy ethics official described in
§2638.204 of this subchapter to whom
authority to issue advisory opinions
under §2636.103 of this part has been
delegated by the designated agency
ethics official.

(b) Designated agency ethics official re-
fers to the official described in §2638.201
of this subchapter.

(c) Employee means any officer or em-
ployee of the executive branch, other
than a special Government employee as
defined in 18 U.S.C. 202. It includes offi-
cers but not enlisted members of the
uniformed services as defined in 5
U.S.C. 2101(3). It does not include the
President or Vice President.

(d) Executive branch includes each ex-
ecutive agency as defined in 5 U.S.C.
105 and any other entity or administra-
tive unit in the executive branch. How-
ever, it does not include any agency
that is defined by 5 U.S.C. app. 109(11)
as within the legislative branch.

(e) The terms he, his, and him include
‘‘she,” “‘hers’ and ‘‘her.”

[66 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998]

§2636.103 Advisory opinions.

(a) Request for an advisory opinion. (1)
An employee may request an advisory
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opinion from an agency ethics official
as to whether specific conduct which
has not yet occurred would violate any
provision contained in this part.

(2) An advisory opinion may not be
obtained for the purpose of establishing
whether a noncareer employee who is
subject to the restrictions in subpart C
of this part may receive compensation
for teaching. An advisory opinion
issued under this section may not be
substituted for the advance written ap-
proval required by §2636.307 of this
part.

(3) The employee’s request for an ad-
visory opinion shall be submitted in
writing, shall be dated and signed, and
shall include all information reason-
ably available to the employee that is
relevant to the inquiry. Where, in the
opinion of the agency ethics official,
complete information has not been pro-
vided, that official may request the
employee to furnish additional infor-
mation necessary to issue an opinion.

(b) Issuance of advisory opinion. As
soon as practicable after receipt of all
necessary information, the agency eth-
ics official shall issue a written opinion
as to whether the conduct in issue
would violate any provision contained
in this part. Where conduct which
would not violate this part would vio-
late another statute relating to con-
flicts of interest or applicable stand-
ards of conduct, the advisory opinion
shall so state and shall caution the em-
ployee against engaging in the con-
duct.

(1) For the purpose of issuing an advi-
sory opinion, the agency ethics official
may request additional information
from agency sources, including the re-
questing employee’s supervisor, and
may rely upon the accuracy of infor-
mation furnished by the requester or
any agency source unless he has reason
to believe that the information is
fraudulent, misleading or otherwise in-
correct.

(2) A copy of the request and advisory
opinion shall be retained for a period of
6 years.

(¢c) Good faith reliance on an advisory
opinion. An employee who engages in
conduct in good faith reliance upon an
advisory opinion issued to him under
this section shall not be subject to civil
or disciplinary action for having vio-

§2636.104

lated this part. Where an employee en-
gages in conduct in good faith reliance
upon an advisory opinion issued by an
ethics official of his agency to another,
neither the Office of Government Eth-
ics nor the employing agency shall ini-
tiate civil or disciplinary action under
this part for conduct that is indistin-
guishable in all material aspects from
the conduct described in the advisory
opinion. However, an advisory opinion
issued under this section shall not in-
sulate the employee from other civil or
disciplinary action if his conduct vio-
lates any other laws, rule, regulation
or lawful management policy or direc-
tive. Where an employee has actual
knowledge or reason to believe that the
opinion is based on fraudulent, mis-
leading, or otherwise incorrect infor-
mation, the employee’s reliance on the
opinion will not be deemed to be in
good faith.

(d) Revision of an ethics opinion. Noth-
ing in this section prohibits an agency
ethics official from revising an ethics
opinion on a prospective basis where he
determines that the ethics opinion pre-
viously issued is incorrect, either as a
matter of law or because it is based on
erroneous information.

[66 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998; 72 FR 16987, Apr. 6,
2007]

§2636.104 Civil, disciplinary and other
action.

(a) Civil action. Except when the em-
ployee engages in conduct in good faith
reliance upon an advisory opinion
issued under §2636.103, an employee
who engages in any conduct in viola-
tion of the prohibitions, limitations
and restrictions contained in this part
may be subject to civil action under 5
U.S.C. app. 504(a) and a civil monetary
penalty of not more than the amounts
set in Table 1 to this section, as ad-
justed in accordance with the inflation
adjustment procedures prescribed in
the Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended, or
the amount of the compensation the
individual received for the prohibited
conduct, whichever is greater.
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TABLE 1 TO §2636.104

Date of violation Penalty
Violation occurring between Sept. 29, 1999
and Nov. 2, 2015 ...ccoceeveeeeeeieceeeeeeeens $11,000
Violation occurring after Nov. 2, 2015 ........... 20,489

(b) Disciplinary and corrective action.

An agency may initiate disciplinary or
corrective action against an employee
who violates any provision of this part,
which may be in addition to any civil
penalty prescribed by law. When an
employee engages in conduct in good
faith reliance upon an advisory opinion
issued under §2636.103 of this subpart,
an agency may not initiate discipli-
nary or corrective action for violation
of this part. Disciplinary action in-
cludes reprimand, suspension, demo-
tion and removal. Corrective action in-
cludes any action necessary to remedy
a past violation or prevent a con-
tinuing violation of this part, including
but not limited to restitution or termi-
nation of an activity. It is the responsi-
bility of the employing agency to ini-
tiate disciplinary or corrective action
in appropriate cases. However, the Di-
rector of the Office of Government Eth-
ics may order corrective action or rec-
ommend disciplinary action under the
procedures at part 2638 of this sub-
chapter. The imposition of disciplinary
action is at the discretion of the em-
ploying agency.
[66 FR 1723, Jan. 17, 1991, as amended at 63
FR 43068, Aug. 12, 1998; 64 FR 47097, Aug. 30,
1999; 81 FR 41790, June 28, 2016; 82 FR 8133,
Jan. 24, 2017; 83 FR 2331, Jan. 17, 2018; 8¢ FR
6055, Feb. 26, 2019; 85 FR 2281, Jan. 15, 2020]

Subpart B [Reserved]

Subpart C—Outside Earned In-
come Limitation and Employ-
ment and Affiliation Restric-
tions Applicable to Certain
Noncareer Employees

§2636.301 General standards.

A covered noncareer employee shall
not:

(a) Receive outside earned income in
excess of the 15 percent limitation de-
scribed in §2636.304 of this subpart;

(b) Receive compensation or allow
the use of his name in violation of the
restrictions relating to professions in-
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volving a fiduciary relationship de-
scribed in §2636.305 of this subpart;

(c) Receive compensation for serving
as an officer or board member in viola-
tion of the restriction described in
§2636.306 of this subpart; or

(d) Receive compensation for teach-
ing without having first obtained ad-
vance authorization as required by
§2636.307 of this subpart.

§2636.302 Relationship to other laws
and regulations.

The limitations and restrictions con-
tained in this section are in addition to
any limitations and restrictions im-
posed upon an employee by applicable
standards of conduct or by reason of
any statute or regulation relating to
conflicts of interest. Even though con-
duct or the receipt of compensation is
not prohibited by this subpart, an em-
ployee should accept compensation or
engage in the activity for which com-
pensation is offered only after deter-
mining that it is otherwise permissible.
In particular, a covered noncareer em-
ployee should accept compensation
only after determining that its receipt
does not violate section 102 of Execu-
tive Order 12674, as amended, which
prohibits a covered noncareer em-
ployee who is also a Presidential ap-
pointee to a full-time noncareer posi-
tion from receiving any outside earned
income for outside employment or for
any other activity performed during
that Presidential appointment.

[66 FR 1723, Jan. 17, 1991, as amended at 63
FR 43069, Aug. 12, 1998]

§2636.303 Definitions.

For purposes of this section:

(a) Covered noncareer employee means
an employee, other than a Special Gov-
ernment employee as defined in 18
U.S.C. 202, who occupies a position
classified above GS-15 of the General
Schedule or, in the case of positions
not under the General Schedule, for
which the rate of basic pay is equal to
or greater than 120 percent of the min-
imum rate of basic pay payable for GS—
15 of the General Schedule, and who is:

(1) Appointed by the President to a
position described in the Executive
Schedule, 5 U.S.C. 5312 through 5317, or
to a position that, by statute or as a
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matter of practice, is filled by Presi-
dential appointment, other than:

(i) A position within the uniformed
services; or

(ii) A position within the foreign
service below the level of Assistant
Secretary or Chief of Mission;

(2) A noncareer member of the Senior
Executive Service or of another SES-
type system, such as the Senior For-
eign Service;

(3) Appointed to a Schedule C posi-
tion or to a position under an agency-
specific statute that establishes ap-
pointment criteria essentially the
same as those set forth in §213.3301 of
this title for Schedule C positions; or

(4) Appointed to a noncareer execu-
tive assignment position or to a posi-
tion under an agency-specific statute
that establishes appointment criteria
essentially the same as those for non-
career executive assignment positions.
For purposes of applying this definition
to an individual who holds a General
Schedule or other position that pro-
vides several rates of pay or steps per
grade, his rate of basic pay shall be the
rate of pay for the lowest step of the
grade at which he is employed.

Example 1. A Schedule C appointee to a po-
sition with the United States Information
Agency who holds a GS-15 position and who
is compensated at the rate for GS-15, Step 9
is not a covered noncareer employee even
though the pay he receives in a calendar
year exceeds the annual pay for a position
above GS-15. Notwithstanding that he is
compensated at Step 9, the basic rate of pay
for the GS-15 position he holds is the rate in
effect for GS-15, Step 1 of the General Sched-
ule, which is lower than the rate for a posi-
tion above GS-15.

Example 2. An employee of the Environ-
mental Protection Agency who has been a
career GS-15 employee for 10 years and who
is offered a non-career SES position with the
Federal Aviation Administration will, if he
accepts the offer, become a covered non-
career employee by reason of that appoint-
ment, regardless of his former status.

Example 3. A Department of Justice em-
ployee who holds a Schedule A appointment
is not a covered noncareer employee even
though he does not have competitive status
within the meaning of §212.301 of this title.

(b) Owutside earned income and com-
pensation both mean wages, salaries,
honoraria, commissions, professional
fees and any other form of compensa-
tion for services other than salary,

§2636.303

benefits and allowances paid by the
United States Government. Neither
term includes:

(1) Items that may be accepted under
applicable standards of conduct gift
regulations if they were offered by a
prohibited source;

(2) Income attributable to service
with the military reserves or national
guard;

(3) Income from pensions and other
continuing benefits attributable to pre-
vious employment or services;

(4) Income from investment activi-
ties where the individual’s services are
not a material factor in the production
of income;

(6) Copyright royalties, fees, and
their functional equivalent, from the
use or sale of copyright, patent and
similar forms of intellectual property
rights, when received from established
users or purchasers of those rights;

(6) Actual and necessary expenses in-
curred by the employee in connection
with an outside activity. Where such
expenses are paid or reimbursed by an-
other person, the amount of any such
payment shall not be counted as com-
pensation or outside earned income.
Where such expenses are not paid or re-
imbursed, the amount of compensation
or earned income shall be determined
by subtracting the actual and nec-
essary expenses incurred by the em-
ployee from any payment received for
the activity; or

(7) Compensation for:

(i) Services rendered prior to January
1, 1991, or prior to becoming a covered
noncareer employee;

(ii) Services rendered in satisfaction
of a covered noncareer employee’s obli-
gation under a contract entered into
prior to January 1, 1991; or

(iii) Services which the covered non-
career employee first undertook to pro-
vide prior to January 1, 1991, where the
standards of the applicable profession
require the employee to complete the
case or other undertaking.

Example 1. A covered noncareer employee is
a limited partner in a partnership that in-
vests in commercial real estate. Because he
does not take an active role in the manage-
ment of the partnership, his share of the
partnership income is neither ‘‘outside
earned income’ nor ‘‘compensation.’”
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Example 2. A covered noncareer employee
of the Civil Rights Commission serves with-
out compensation as a member of the Board
of Visitors for a university. The roundtrip
airfare and hotel expenses paid by the uni-
versity to permit him to attend quarterly
meetings of the Board are neither ‘‘outside
earned income” or ‘‘compensation.”

Example 3. Where a covered noncareer em-
ployee pays for transcripts of a hearing in
which he is providing pro bono legal rep-
resentation, reimbursements for those ex-
penses by a legal aid organization are nei-
ther ‘‘outside earned income’” nor ‘‘com-
pensation.”

Example 4. During the term of his appoint-
ment, a Deputy Assistant Secretary of Labor
enters into a contract to write a book of fic-
tional short stories. Royalties based on ac-
tual sales of the book after publication are
investment income attributable to the prop-
erty interest he retains in the book and, as
such, are neither ‘‘outside earned income”
nor ‘‘compensation.”

(c) Receive means that the employee
has the right to exercise dominion and
control over the compensation or out-
side earned income and direct its sub-
sequent use. Compensation or outside
earned income is received by an em-
ployee if it is for his conduct and:

(1) If it is paid to any other person on
the basis of designation, recommenda-
tion or other specification by the em-
ployee; or

(2) If, with the employee’s knowledge
and acquiescence, it is paid to his par-
ent, sibling, spouse, child or dependent
relative.

Compensation that is prohibited by
§2636.305 through §2636.307 of this sub-
part is received while an individual is
an employee if it is for conduct by him
that occurs while an employee, even
though actual payment may be de-
ferred until after Federal employment
has terminated. Also, compensation or
outside earned income donated to a
charitable organization is received by
the employee.

[66 FR 1723, Jan. 17, 1991, as amended at 63

FR 43069, Aug. 12, 1998; 64 FR 2422, Jan. 14,
1999; 72 FR 16987, Apr. 6, 2007]

§2636.304 The 15 percent limitation on
outside earned income.

(a) Limitation applicable to individuals
who are covered moncareer employees on
January 1 of any calendar year. A cov-
ered noncareer employee may not, in
any calendar year, receive outside
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earned income attributable to that cal-
endar year which exceeds 15 percent of
the annual rate of basic pay for level II
of the Executive Schedule under b5
U.S.C. 5313, as in effect on January 1 of
such calendar year. The effective date
of a change in the rate for level II of
the Executive Schedule shall be the
date on which a new rate of basic pay
for level II first becomes applicable to
any level II position.

NOTE: Notwithstanding the 15 percent limi-
tation described in this section, a covered
noncareer employee who is a Presidential ap-
pointee to a full-time noncareer position is
prohibited by section 102 of Executive Order
12674, as amended, from receiving any out-
side earned income for outside employment
or any other activity performed during that
Presidential appointment.

Example 1. Notwithstanding that the com-
pensation he will receive would not exceed 15
percent of the rate for level II of the Execu-
tive Schedule, a covered noncareer employee
of the Department of Energy may not re-
ceive any compensation for teaching a uni-
versity course unless he first receives the au-
thorization required by §2636.307 of this sub-
part.

(b) Limitation applicable to individuals
who become covered noncareer employees
after January 1 of any calendar year. The
outside earned income limitation that
applies to an individual who becomes a
covered noncareer employee during a
calendar year shall be determined on a
pro rata basis. His outside earned in-
come while so employed in that cal-
endar year shall not exceed 15 percent
of the annual rate of basic pay for level
II of the Executive Schedule in effect
on January 1 of the calendar year di-
vided by 3656 and multiplied by the
number of days during that calendar
year that he holds the covered non-
career position.

Example 1. A former college professor re-
ceived an appointment to a noncareer Senior
Executive Service position on November 1,
1991. The rate of basic pay in effect for Exec-
utive Level II on January 1, 1991 was $125,100.
For the 61 day period from November 1, 1991
through December 31, 1991, the amount of
outside income he may earn is limited to
$3,129. That amount is determined as follows:

Step 1. The rate of basic pay for Executive
Level II as in effect on January 1 of that
year ($125,100) is divided by 365. That
quotient is $342;

Step 2. The dollar amount determined by
Step 1 ($342) is then multiplied by the 61 days
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the employee held the covered noncareer po-
sition. That product is $20,862;

Step 3. The dollar amount determined by
Step 2 ($20,862) is multiplied by .15 or 15 per-
cent. The product (8$3,129) is the maximum
outside earned income the employee may
have in the particular year attributable to
the period of his service in a covered non-
career position.

(c) Computation principle. For pur-
poses of any computation required by
this section, any amount of $.50 or
more shall be rounded up to the next
full dollar and any amount less than
$.50 shall be rounded down to the next
full dollar.

(d) Year to which outside earned income
is attributable. Regardless of when it is
paid, outside earned income is attrib-
utable to the calendar year in which
the services for which it is paid were
provided.

§2636.305 Compensation and other re-
strictions relating to professions in-
volving a fiduciary relationship.

(a) Applicable restrictions. A covered
noncareer employee shall not:

(1) Receive compensation for:

(i) Practicing a profession which in-
volves a fiduciary relationship; or

(ii) Affiliating with or being em-
ployed to perform professional duties
by a firm, partnership, association,
corporation, or other entity which pro-
vides professional services involving a
fiduciary relationship; or

(2) Permit his name to be used by any
firm, partnership, association, corpora-
tion, or other entity which provides
professional services involving a fidu-
ciary relationship.

Example 1. A covered noncareer employee
of the White House Office who is an attorney
may not receive compensation for drafting a
will for her friend. She may, however, par-
ticipate in her bar association’s pro bono
program by providing free legal services for
the elderly, provided her participation in the
program is otherwise proper. For example, 18
U.S.C. 205 would prohibit her from rep-
resenting her pro bono client in a hearing be-
fore the Social Security Administration.

Example 2. An accountant named C.B.
Debit who is offered a covered noncareer ap-
pointment must terminate his partnership in
the accounting firm of Delight, Waterhose
and Debit upon appointment. Because his de-
ceased father, J.R. Debit, was the founding
partner for whom the firm is named, the
name Debit need not be deleted from the
firm’s name. However, the name C.B. Debit

§2636.305

may not appear on the firm’s letterhead
after the individual enters on duty as a cov-
ered noncareer employee.

(b) Definitions. For purposes of this
section:

(1) Profession means a calling requir-
ing specalized knowledge and often
long and intensive preparation includ-
ing instruction in skills and methods
as well as in the scientific, historical
or scholarly principles underlying such
skills and methods. It is characteristic
of a profession that those in the profes-
sion, through force of organization or
concerted opinion, establish and main-
tain high standards of achievement and
conduct, and commit its practitioners
to continued study of the field. Con-
sulting and advising with respect to
subject matter that is generally re-
garded as the province of practitioners
of a profession shall be considered a
profession.

(2) Profession which involves a fidu-
ciary relationship means a profession in
which the nature of the services pro-
vided causes the recipient of those
services to place a substantial degree
of trust and confidence in the integ-
rity, fidelity and specialized knowledge
of the practitioner. Such professions
are not limited to those whose practi-
tioners are legally defined as fidu-
ciaries and include practitioners in
such areas as law, insurance, medicine,
architecture, financial services and ac-
counting. A covered noncareer em-
ployee who is uncertain whether a par-
ticular field of endeavor is a profession
which involves a fiduciary relationship
may request an advisory opinion under
§2636.103.

Example 1. In view of the standards of the
profession which require a licensed real es-
tate broker to act in the best interests of his
clients, the selling of real estate by a li-
censed broker involves the practice of a pro-
fession involving a fiduciary relationship.

Example 2. A covered noncareer employee
may receive the customary fee for serving as
the executor of his mother’s estate, provided
he does not violate the applicable limitation
on the amount of outside earned income he
may receive. Although the executor of an es-
tate has fiduciary obligations, serving as an
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executor in these circumstances does not in-
volve the practice of a profession and, there-
fore, is not prohibited. He could not, how-
ever, serve for compensation as attorney for
the estate.

[66 FR 1723, Jan. 17, 1991, as amended at 58
FR 69176, Dec. 30, 1993]

§2636.306 Compensation restriction
applicable to service as an officer
or member of a board.

(a) Applicable restriction. A covered
noncareer employee shall not receive
compensation for serving as an officer
or member of the board of any associa-
tion, corporation or other entity. Noth-
ing in this section prohibits uncompen-
sated service with any entity.

(b) Definition. For purposes of this
section, the phrase ‘‘association, cor-
poration or other entity’’ is not limited
to for-profit entities, but includes non-
profit entities, such as charitable orga-
nizations and professional associations,
as well as any unit of state or local
government.

Example 1. A covered noncareer employee
of the Environmental Protection Agency
may not serve with compensation on the
board of directors of his sister’s closely-held
computer software corporation.

Example 2. A covered noncareer employee
of the Department of the Navy may serve
without compensation as an officer of a char-
itable organization that operates a hospice.

Example 3. A covered noncareer employee
of the Coast Guard appointed to serve as a
member of the board of education of the
county in which she is a resident may not re-
ceive compensation for that service.

§2636.307 Requirement for advance
authorization to engage in teaching
for compensation.

(a) Authorization requirement. A cov-
ered noncareer employee may receive
compensation for teaching only when
specifically authorized in advance by
the designated agency ethics official.

(b) Definition. For purposes of this
section ‘‘teaching’ means any activity
that involves oral presentation or per-
sonal interaction, the primary function
of which is to instruct or otherwise im-
part knowledge or skill. It is not lim-
ited to teaching that occurs in a formal
setting, such as a classroom, but ex-
tends to instruction on an individual
basis or in an informal setting.

(c) Request for authorization. An em-
ployee may request authorization to
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engage in compensated teaching activi-
ties by forwarding a written request to
the designated agency ethics official.
The request shall describe the employ-
ee’s official duties, the subject matter
of the teaching activity, the entity
sponsoring the course, and the student,
class or audience to be taught. In addi-
tion, it shall set forth the terms of the
compensation arrangement and iden-
tify the source of the payment. The re-
quest shall be accompanied by any con-
tract or employment agreement and
any literature describing, publicizing
or otherwise promoting the class,
classes or course.

(d) Standard for authorization. Com-
pensated teaching may be approved by
the designated agency ethics official
only when:

(1) The teaching will not interfere
with the performance of the employee’s
official duties or give rise to an appear-
ance that the teaching opportunity was
extended to the employee principally
because of his official position;

(2) The employee’s receipt of com-
pensation does not violate any of the
limitations and prohibitions on hono-
raria, compensation or outside earned
income contained in this part; and

(3) Neither the teaching activity nor
the employee’s receipt of compensation
therefor will violate applicable stand-
ards of conduct or any statute or regu-
lation related to conflicts of interests.

(e) Determination and authorization.
The determination by the designated
agency ethics official to grant or deny
authorization to engage in teaching for
compensation shall be in writing and
shall be final. The authority of the des-
ignated agency ethics official to au-
thorize compensated teaching may not
be delegated to any person other than
the alternate designated agency ethics
official described in §2638.202(b).

PART 2638— EXECUTIVE BRANCH
ETHICS PROGRAM

Subpart A—Mission and Responsibilities

Sec.

2638.101 Mission.

2638.102 Government ethics responsibilities
of employees.

2638.103 Government ethics responsibilities
of supervisors.
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2638.104 Government ethics responsibilities
of agency ethics officials.

2638.106 Government ethics responsibilities
of lead human resources officials.

2638.106 Government ethics responsibilities
of Inspectors General.

2638.107 Government ethics responsibilities
of agency heads.

2638.108 Government ethics responsibilities
of the Office of Government Ethics.

Subpart B—Procedures of the Executive
Branch Ethics Program

2638.201 In general.

2638.202 Furnishing records and information
generally.

2638.203 Collection of public financial dis-
closure reports required to be submitted
to the Office of Government Ethics.

2638.204 Collection of other public financial
disclosure reports.

2638.205 Collection of confidential financial
disclosure reports.

2638.206 Notice to the Director of certain re-
ferrals to the Department of Justice.
2638.207 Annual report on the agency’s eth-

ics program.

2638.208 Written guidance on the executive
branch ethics program.

2638.209 Formal advisory opinions.

2638.210 Presidential transition planning.

Subpart C—Government Ethics Education

2638.301
2638.302
2638.303

In general.

Definitions.

Notice to prospective employees.

2638.304 Initial ethics training.

2638.306 Additional ethics briefing for cer-
tain agency leaders.

2638.306 Notice to new supervisors.

2638.307 Annual ethics training for confiden-
tial filers and certain other employees.

2638.308 Annual ethics training for public
filers.

2638.309 Agency-specific ethics education re-
quirements.

2638.310 Coordinating
education program.

the agency’s ethics

Subpart D—Correction of Executive Branch
Agency Ethics Programs

2638.401 In general.
2638.402 Informal action.
2638.403 Formal action.

Subpart E—Corrective Action Involving
Individual Employees

2638.501 In general.

2638.502 Violations of criminal provisions
related to government ethics.

2638.503 Recommendations and advice to
employees and agencies.
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Subpart A—Mission and
Responsibilities

§2638.101 Mission.

(a) Mission. The primary mission of
the executive branch ethics program is
to prevent conflicts of interest on the
part of executive branch employees.

(b) Breadth. The executive branch
ethics program works to ensure that
public servants make impartial deci-
sions based on the interests of the pub-
lic when carrying out the govern-
mental responsibilities entrusted to
them, serve as good stewards of public
resources, and loyally adhere to the
Constitution and laws of the United
States. In the broadest sense of the
term, ‘‘conflicts of interest’ stem from
financial interests; business or per-
sonal relationships; misuses of official
position, official time, or public re-
sources; and the receipt of gifts. The
mission is focused on both conflicts of
interest and the appearance of conflicts
of interest.

(c) Conflicts-based program. The execu-
tive branch ethics program is a con-
flicts-based program, rather than a
solely disclosure-based program. While
transparency is an invaluable tool for
promoting and monitoring ethical con-
duct, the executive branch ethics pro-
gram requires more than transparency.
This program seeks to ensure the in-
tegrity of governmental decision mak-
ing and to promote public confidence
by preventing conflicts of interest.
Taken together, the systems in place
to identify and address conflicts of in-
terest establish a foundation on which
to build and sustain an ethical culture
in the executive branch.
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§2638.102 Government ethics respon-
sibilities of employees.

Consistent with the fundamental
principle that public service is a public
trust, every employee in the executive
branch plays a critical role in the exec-
utive branch ethics program. As pro-
vided in the Standards of Conduct at
part 2635 of this chapter, employees
must endeavor to act at all times in
the public’s interest, avoid losing im-
partiality or appearing to lose impar-
tiality in carrying out official duties,
refrain from misusing their offices for
private gain, serve as good stewards of
public resources, and comply with the
requirements of government ethics
laws and regulations, including any ap-
plicable financial disclosure require-
ments. Employees must refrain from
participating in particular matters in
which they have financial interests
and, pursuant to §2635.402(f) of this
chapter, should notify their supervisors
or ethics officials when their official
duties create the substantial likelihood
of such conflicts of interest. Collec-
tively, the charge of employees is to
make ethical conduct the hallmark of
government service.

§2638.103 Government ethics respon-
sibilities of supervisors.

Every supervisor in the executive
branch has a heightened personal re-
sponsibility for advancing government
ethics. It is imperative that super-
visors serve as models of ethical behav-
ior for subordinates. Supervisors have
a responsibility to help ensure that
subordinates are aware of their ethical
obligations under the Standards of
Conduct and that subordinates know
how to contact agency ethics officials.
Supervisors are also responsible for
working with agency ethics officials to
help resolve conflicts of interest and
enforce government ethics laws and
regulations, including those requiring
certain employees to file financial dis-
closure reports. In addition, super-
visors are responsible, when requested,
for assisting agency ethics officials in
evaluating potential conflicts of inter-
est and identifying positions subject to
financial disclosure requirements.
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§2638.104 Government ethics respon-
sibilities of agency ethics officials.

(a) Appointment of a Designated Agen-
cy Ethics Official. Bach agency head
must appoint a Designated Agency
Ethics Official (DAEO). The DAEO is
the employee with primary responsi-
bility for directing the daily activities
of the agency’s ethics program and co-
ordinating with the Office of Govern-
ment Ethics.

(b) Qualifications necessary to serve as
DAEO. The following are necessary
qualifications of an agency’s DAEO:

(1) The DAEO must be an employee
at an appropriate level in the organiza-
tion, such that the DAEO is able to co-
ordinate effectively with officials in
relevant agency components and gain
access to the agency head when nec-
essary to discuss important matters re-
lated to the agency’s ethics program.

(2) The DAEO must be an employee
who has demonstrated the knowledge,
skills, and abilities necessary to man-
age a significant agency program, to
understand and apply complex legal re-
quirements, and to generate support
for building and sustaining an ethical
culture in the organization.

(3) On an ongoing basis, the DAEO
must demonstrate the capacity to
serve as an effective advocate for the
executive branch ethics program, show
support for the mission of the execu-
tive branch ethics program, prove re-
sponsive to the Director’s requests for
documents and information related to
the ethics program, and serve as an ef-
fective liaison with the Office of Gov-
ernment Ethics.

(4) In any agency with 1,000 or more
employees, any DAEO appointed after
the effective date of this regulation
must be an employee at the senior ex-
ecutive level or higher, unless the
agency has fewer than 10 positions at
that level.

(c) Responsibilities of the DAEO. Act-
ing directly or through other officials,
the DAEO is responsible for taking ac-
tions authorized or required under this
subchapter, including the following:

(1) Serving as an effective liaison to
the Office of Government Ethics;

(2) Maintaining records of agency
ethics program activities;

(3) Promptly and timely furnishing
the Office of Government Ethics with
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all documents and information re-
quested or required under subpart B of
this part;

(4) Providing advice and counseling
to prospective and current employees
regarding government ethics laws and
regulations, and providing former em-
ployees with advice and counseling re-
garding post-employment restrictions
applicable to them;

(5) Carrying out an effective govern-
ment ethics education program under
subpart C of this part;

(6) Taking appropriate action to re-
solve conflicts of interest and the ap-
pearance of conflicts of interest,
through recusals, directed divestitures,
waivers, authorizations, reassign-
ments, and other appropriate means;

(7) Consistent with §2640.303 of this
chapter, consulting with the Office of
Government Ethics regarding the
issuance of waivers pursuant to 18
U.S.C. 208(b);

(8) Carrying out an effective financial
disclosure program, by:

(i) Establishing such written proce-
dures as are appropriate relative to the
size and complexity of the agency’s fi-
nancial disclosure program for the fil-
ing, review, and, when applicable, pub-
lic availability of financial disclosure
reports;

(ii) Requiring public and confidential
filers to comply with deadlines and re-
quirements for financial disclosure re-
ports under part 2634 of this chapter
and, in the event of noncompliance,
taking appropriate action to address
such noncompliance;

(iii) Imposing late fees in appropriate
cases involving untimely filing of pub-
lic financial disclosure reports;

(iv) Making referrals to the Inspector
General or the Department of Justice
in appropriate cases involving knowing
and willful falsification of financial
disclosure reports or knowing and will-
ful failure to file financial disclosure
reports;

(v) Reviewing financial disclosure re-
ports, with an emphasis on preventing
conflicts of interest;

(vi) Consulting, when necessary, with
financial disclosure filers and their su-
pervisors to evaluate potential con-
flicts of interest;

(vii) Timely certifying financial dis-
closure reports and taking appropriate
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action with regard to financial disclo-
sure reports that cannot be certified;
and

(viii) Using the information disclosed
in financial disclosure reports to pre-
vent and resolve potential conflicts of
interest.

(9) Assisting the agency in its en-
forcement of ethics laws and regula-
tions when agency officials:

(i) Make appropriate referrals to the
Inspector General or the Department of
Justice;

(ii) Take disciplinary or corrective
action; and

(iii) Employ other means available to
them.

(10) Upon request of the Office of In-
spector General, providing that office
with ready and active assistance with
regard to the interpretation and appli-
cation of government ethics laws and
regulations, as well as the procedural
requirements of the ethics program;

(11) Ensuring that the agency has a
process for notifying the Office of Gov-
ernment Ethics upon referral, made
pursuant to 28 U.S.C. 535, to the De-
partment of Justice regarding a poten-
tial violation of a conflict of interest
law, unless such notification would be
prohibited by law;

(12) Providing agency officials with
advice on the applicability of govern-
ment ethics laws and regulations to
special Government employees;

(13) Requiring timely compliance
with ethics agreements, pursuant to
part 2634, subpart H of this chapter;

(14) Conducting ethics briefings for
certain agency leaders, pursuant to
§2638.305;

(15) Prior to any Presidential elec-
tion, preparing the agency’s ethics pro-
gram for a potential Presidential tran-
sition; and

(16) Periodically evaluating the agen-
cy’s ethics program and making rec-
ommendations to the agency regarding
the resources available to the ethics
program.

(d) Appointment of an Alternate Des-
ignated Agency Ethics Official. Bach
agency head must appoint an Alternate
Designated Agency Ethics Official
(ADAEO). The ADAEO serves as the
primary deputy to the DAEO in the ad-
ministration of the agency’s ethics pro-
gram. Together, the DAEO and the

677



§2638.105

ADAEO direct the daily activities of an
agency’s ethics program and coordi-
nate with the Office of Government
Ethics. The ADAEO must be an em-
ployee who has demonstrated the skills
necessary to assist the DAEO in the ad-
ministration of the agency’s ethics pro-
gram.

(e) Program support by additional eth-
ics officials and other individuals. Sub-
ject to approval by the DAEO or the
agency head, an agency may designate
additional ethics officials and other
employees to assist the DAEO in car-
rying out the responsibilities of the
ethics program, some of whom may be
designated ‘‘deputy ethics officials’ for
purposes of parts 2635 and 2636 of this
chapter. The agency is responsible for
ensuring that these employees have the
skills and expertise needed to perform
their assigned duties related to the
ethics program and must provide ap-
propriate training to them for this pur-
pose. Although the agency may appoint
such officials as are necessary to assist
in carrying out functions of the agen-
cy’s ethics program, they will be sub-
ject to the direction of the DAEO with
respect to the functions of the agency’s
ethics program described in this chap-
ter. The DAEO retains authority to
make final decisions regarding the
agency’s ethics program and its func-
tions, subject only to the authority of
the agency head and the Office of Gov-
ernment Ethics.

(f) Ethics responsibilities that may be
performed only by the DAEO or ADAEO.
In addition to any items reserved for
action by the DAEO or ADAEO in other
parts of this chapter, only the DAEO or
ADAEO may carry out the following
responsibilities:

(1) Request approval of supplemental
agency regulations, pursuant to
§2635.105 of this chapter;

(2) Recommend a separate component
designation, pursuant to §2641.302(e) of
this chapter;

(3) Request approval of an alternative
means for collecting certain public fi-
nancial disclosure reports, pursuant to
§2638.204(c);

(4) Request determinations regarding
public reporting requirements, pursu-
ant to §§2634.202(c), 2634.203, 2634.205,
and 2634.304(f) of this chapter;
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(5) Make determinations, other than
exceptions in individual cases, regard-
ing the means the agency will use to
collect public or confidential financial
disclosure reports, pursuant to
§§ 2638.204 and 2638.205;

(6) Request an alternative procedure
for filing confidential financial disclo-
sure reports, pursuant to §2634.905(a) of
this chapter;

(7) Request a formal advisory opinion
on behalf of the agency or a prospec-
tive, current, or former employee of
that agency, pursuant to §2638.209(d);
and

(8) Request a certificate of divesti-
ture, pursuant to §2634.1005(b) of this
chapter.

§2638.105 Government ethics respon-
sibilities of lead human resources
officials.

(a) The lead human resources official,
as defined in §2638.603, acting directly
or through delegees, is responsible for:

(1) Promptly notifying the DAEO of
all appointments to positions that re-
quire incumbents to file public or con-
fidential financial disclosure reports,
with the notification occurring prior to
appointment whenever practicable but
in no case occurring more than 15 days
after appointment; and

(2) Promptly notifying the DAEO of
terminations of employees in positions
that require incumbents to file public
financial disclosure reports, with the
notification occurring prior to termi-
nation whenever practicable but in no
case occurring more than 15 days after
termination.

(b) The lead human resources official
may be assigned certain additional eth-
ics responsibilities by the agency.

(1) If an agency elects to assign such
responsibilities to human resources of-
ficials, the lead human resources offi-
cial is responsible for coordinating, to
the extent necessary and practicable,
with the DAEO to support the agency’s
ethics program;

(2) If the lead human resources offi-
cial is responsible for conducting eth-
ics training pursuant to subpart C of
this part, that official must follow the
DAEQ’s directions regarding applicable
requirements, procedures, and the
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qualifications of any presenters, con-
sistent with the requirements of this
chapter;

(3) If the lead human resources offi-
cial is responsible for issuing the re-
quired government ethics notices in
written offers of employment, pursuant
to §2638.303, or providing supervisory
ethics notices, pursuant to §2638.306,
that official must comply with any
substantive and procedural require-
ments established by the DAEO, con-
sistent with the requirements of this
chapter; and

(4) To the extent applicable, the lead
human resources official is required to
provide the DAEO with a written sum-
mary and confirmation regarding pro-
cedures for implementing certain re-
quirements of subpart C of this part by
January 15 each year, pursuant to
§2638.310.

(c) Nothing in this section prevents
an agency head from delegating the du-
ties described in paragraph (b) of this
section to another agency official. In
the event that an agency head dele-
gates the duties described in paragraph
(b) of this section to an agency official
other than the lead human resources
official, the requirements of paragraph
(b) of this section will apply to that of-
ficial.

§2638.106 Government ethics respon-
sibilities of Inspectors General.

An agency’s Inspector General has
authority to conduct investigations of
suspected violations of conflict of in-
terest laws and other government eth-
ics laws and regulations. An Inspector
General is responsible for giving due
consideration to a request made pursu-
ant to section 403 of the Ethics in Gov-
ernment Act of 1978 (the ‘“Act’) by the
Office of Government Ethics for inves-
tigation of a possible violation of a
government ethics law or regulation.
Inspectors General provide the Office
of Government KEthics notification of
certain referrals to the Department of
Justice, pursuant to §2638.206. Inspec-
tors General may consult with the Di-
rector for legal guidance on the appli-
cation of government ethics laws and
regulations, except that the Director
may not make any finding as to wheth-
er a provision of title 18, United States
Code, or any criminal law of the United
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States outside of such title, has been or
is being violated. Nothing in this sec-
tion will be construed to limit or oth-
erwise affect the authority of an In-
spector General under section 6 of the
Inspector General Act of 1978, as
amended, including the authority
under section 6(a)(2) to make such in-
vestigations and reports relating to the
administration of the programs and op-
erations of the applicable establish-
ment as are, in the judgment of the In-
spector General, necessary or desirable.

§2638.107 Government ethics respon-
sibilities of agency heads.

The agency head is responsible for,
and will exercise personal leadership
in, establishing and maintaining an ef-
fective agency ethics program and fos-
tering an ethical culture in the agency.
The agency head is also responsible for:

(a) Designating employees to serve as
the DAEO and ADAEO and notifying
the Director in writing within 30 days
of such designation;

(b) Providing the DAEO with suffi-
cient resources, including staffing, to
sustain an effective ethics program;

(c) Requiring agency officials to pro-
vide the DAEO with the information,
support, and cooperation necessary for
the accomplishment of the DAEQO’s re-
sponsibilities;

(d) When action is warranted, enforc-
ing government ethics laws and regula-
tions through appropriate referrals to
the Inspector General or the Depart-
ment of Justice, investigations, and
disciplinary or corrective action;

(e) Requiring that violations of gov-
ernment ethics laws and regulations,
or interference with the functioning of
the agency ethics program, be appro-
priately considered in evaluating the
performance of senior executives;

(f) Requiring the Chief Information
Officer and other appropriate agency
officials to support the DAEO in using
technology, to the extent practicable,
to carry out ethics program functions
such as delivering interactive training
and tracking ethics program activities;

(g) Requiring appropriate agency of-
ficials to submit to the Office of Gov-
ernment Ethics, by May 31 each year,
required reports of travel accepted by
the agency under 31 U.S.C. 1353 during
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the period from October 1 through
March 31;

(h) Requiring appropriate agency of-
ficials to submit to the Office of Gov-
ernment Ethics, by November 30 each
year, required reports of travel accept-
ed by the agency under 31 U.S.C. 1353
during the period from April 1 through
September 30; and

(i) Prior to any Presidential election,
supporting the agency’s ethics program
in preparing for a Presidential transi-
tion.

§2638.108 Government ethics respon-
sibilities of the Office of Govern-
ment Ethics.

The Office of Government Ethics is
the supervising ethics office for the ex-
ecutive branch, providing overall lead-
ership and oversight of the executive
branch ethics program designed to pre-
vent and resolve conflicts of interest.
The Office of Government Ethics has
the authorities and functions estab-
lished in the Act.

(a) Authorities and functions. Among
other authorities and functions, the Of-
fice of Government Ethics has the au-
thorities and functions described in
this section.

(1) The Office of Government Ethics
issues regulations regarding conflicts
of interest, standards of conduct, finan-
cial disclosure, requirements for agen-
cy ethics programs, and executive
branch-wide systems of records for gov-
ernment ethics records. In issuing any
such regulations, the Office of Govern-
ment Ethics will, to the full extent re-
quired under the Act and any Execu-
tive order, coordinate with the Depart-
ment of Justice and the Office of Per-
sonnel Management. When practicable,
the Office of Government Ethics will
also consult with a diverse group of se-
lected agency ethics officials that rep-
resents a cross section of executive
branch agencies to ascertain represent-
ative views of the DAEO community
when developing substantive revisions
to this chapter.

(2) The Office of Government Ethics
reviews and approves or disapproves
agency supplemental ethics regula-
tions.

(3) The Office of Government Ethics
issues formal advisory opinions to in-
terested parties, pursuant to §2638.209.
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When developing a formal advisory
opinion, the Office of Government Eth-
ics will provide interested parties with
an opportunity to comment.

(4) The Office of Government Ethics
issues guidance and informal advisory
opinions, pursuant to §2638.208. When
practicable, the Office of Government
Ethics will consult with selected agen-
cy ethics officials to ascertain rep-
resentative views of the DAEO commu-
nity when developing guidance or in-
formal advisory opinions that the Di-
rector determines to be of significant
interest to a broad segment of the
DAEO community.

(5) The Office of Government Ethics
supports agency ethics officials
through such training, advice, and
counseling as the Director deems nec-
essary.

(6) The Office of Government Ethics
provides assistance in interpreting gov-
ernment ethics laws and regulations to
executive branch Offices of Inspector
General and other executive branch en-
tities.

(7) When practicable, the Office of
Government Ethics convenes quarterly
executive branch-wide meetings of key
agency ethics officials. When the Office
of Government Ethics convenes a
major executive branch-wide training
event, the event normally serves in
place of a quarterly meeting.

(8) Pursuant to sections 402(b)(10) and
403 of the Act, the Director requires
agencies to furnish the Office of Gov-
ernment Ethics with all information,
reports, and records which the Director
determines to be necessary for the per-
formance of the Director’s duties, ex-
cept when such a release is prohibited
by law.

(9) The Office of Government Ethics
conducts reviews of agency ethics pro-
grams in order to ensure their compli-
ance with program requirements and to
ensure their effectiveness in advancing
the mission of the executive branch-
wide ethics program. The Office of Gov-
ernment Ethics also conducts single-
issue reviews of individual agencies,
groups of agencies, or the executive
branch ethics program as a whole.

(10) The Office of Government Ethics
reviews financial disclosure reports
filed by employees, former employees,
nominees, candidates for the Office of
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the President of the United States, and
candidates for the Office of the Vice
President of the United States who are
required to file executive branch finan-
cial disclosure reports with the Office
of Government Ethics pursuant to sec-
tions 101, 103(c), and 103(1) of the Act.

(11) By January 15 each year, the Of-
fice of Government Ethics issues year-
end reports to agencies regarding their
compliance with the obligations, pur-
suant to section 103(c) of the Act and
part 2634 of this chapter:

(i) To timely transmit the annual
public financial disclosure reports of
certain high-level officials to the Office
of Government Ethics; and

(ii) To promptly submit such addi-
tional information as is necessary to
obtain the Director’s certification of
the reports.

(12) The Office of Government Ethics
oversees the development of ethics
agreements between agencies and Pres-
idential nominees for positions in the
executive branch requiring Senate con-
firmation and tracks compliance with
such agreements. The Office of Govern-
ment Ethics also maintains a guide
that provides sample language for eth-
ics agreements of Presidential nomi-
nees requiring Senate confirmation.

(13) The Office of Government Ethics
proactively assists Presidential Transi-
tion Teams in support of effective and
efficient Presidential transitions and,
to the extent practicable, may provide
Presidential campaigns with advice
and counsel on preparing for Presi-
dential transitions.

(14) The Office of Government Ethics
orders such corrective action on the
part of an agency as the Director
deems necessary, pursuant to subpart
D of this part, and such corrective ac-
tion on the part of individual executive
branch employees as the Director
deems necessary, pursuant to subpart
E of this part.

(15) The Office of Government Ethics
makes determinations regarding public
financial disclosure requirements, pur-
suant to §§2634.202(c), 2634.203, 2634.205,
and 2634.304(f) of this chapter.

(16) The Office of Government Ethics
conducts outreach to inform the public
of matters related to the executive
branch ethics program.

§2638.204

(17) The Director and the Office of
Government Ethics take such other ac-
tions as are necessary and appropriate
to carry out their responsibilities
under the Act.

(b) Other authorities and functions.
Nothing in this subpart or this chapter
limits the authority of the Director or
the Office of Government Ethics under
the Act.

Subpart B—Procedures of the
Executive Branch Ethics Program

§2638.201 In general.

This subpart establishes certain pro-
cedures of the executive branch ethics
program. The procedures set forth in
this subpart are in addition to proce-
dures established elsewhere in this
chapter and in the program advisories
and other issuances of the Office of
Government Ethics.

§2638.202 Furnishing records and in-
formation generally.

Consistent with sections 402 and 403
of the Act, each agency must furnish to
the Director all information and
records in its possession which the Di-
rector deems necessary to the perform-
ance of the Director’s duties, except to
the extent prohibited by law. All such
information and records must be pro-
vided to the Office of Government Eth-
ics in a complete and timely manner.

§2638.203 Collection of public finan-
cial disclosure reports required to
be submitted to the Office of Gov-
ernment Ethics.

The public financial disclosure re-
ports of individuals, other than can-
didates for elected office and elected
officials, whose reports are required by
section 103 of the Act to be transmitted
to the Office of Government Ethics will
be transmitted through the executive
branch-wide electronic filing system of
the Office of Government Ethics, ex-
cept in cases in which the Director de-
termines that using that system would
be impracticable.

§2638.204 Collection of other public fi-
nancial disclosure reports.
This section establishes the proce-
dure that the executive branch ethics
program will use to collect, pursuant
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to section 101 of the Act, public finan-
cial disclosure reports of individuals
whose reports are not required by sec-
tion 103 of the Act to be transmitted to
the Office of Government Ethics.

(a) General. Subject to the exclusions
and exceptions in paragraphs (b)
through (d) of this section, the public
financial disclosure reports required by
part 2634 of this chapter will be col-
lected through the executive branch-
wide electronic filing system of the Of-
fice of Government Ethics.

(b) Ezxclusions. This section does not
apply to persons whose financial disclo-
sure reports are covered by section
105(a)(1) or (2) of the Act, persons
whose reports are required by section
103 of the Act to be transmitted to the
Office of Government Ethics, or such
other persons as the Director may ex-
clude from the coverage of this section
in the interest of the executive branch
ethics program.

(c) Authorication to collect public re-
ports in paper format or through a legacy
electronic filing system. Upon written re-
quest signed by the DAEO or ADAEO
and by the Chief Information Officer,
the Director of the Office of Govern-
ment Ethics may authorize an agency
in the interest of the executive branch
ethics program to collect public finan-
cial disclosure reports in paper format
or through a legacy electronic filing
system other than the executive
branch-wide electronic filing system of
the Office of Government Ethics. The
Director may rescind any such author-
ization based on a written determina-
tion that the rescission promotes the
efficiency or effectiveness of the execu-
tive branch ethics program, but only
after providing the agency with ad-
vance written notice and an oppor-
tunity to respond. The rescission will
become effective on January 1 of a sub-
sequent calendar year, but not less
than 24 months after notice is pro-
vided.

(d) Ezxceptions in cases of extraordinary
circumstances or temporary technical dif-
ficulties. Based on a determination that
extraordinary circumstances or tem-
porary technical difficulties make the
use of an electronic filing system im-
practical, the DAEO or ADAEO may
authorize an individual to file a public
financial disclosure report using such
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alternate means of filing as are author-
ized in the program advisories of the
Office of Government Ethics. To the
extent practicable, agencies should
limit the number of exceptions they
grant under this paragraph each year.
The Director may suspend an agency’s
authority to grant exceptions under
this paragraph when the Director is
concerned that the agency may be
granting exceptions unnecessarily or in
a manner that is inconsistent with
§2638.601(c). Nothing in this paragraph
limits the authority of the agency to
excuse an employee from filing elec-
tronically to the extent necessary to
provide reasonable accommodations
under the Rehabilitation Act of 1973
(Pub. L. 93-112), as amended, or other
applicable legal authority.

§2638.205 Collection of confidential fi-
nancial disclosure reports.

This section establishes the proce-
dure that the executive branch will use
to collect confidential financial disclo-
sure reports from employees of the ex-
ecutive branch. To the extent not in-
consistent with part 2634 of this chap-
ter or with the approved forms, in-
structions, and other guidance of the
Office of Government Ethics, the DAEO
of each agency will determine the
means by which the agency will collect
confidential financial disclosure re-
ports, including a determination as to
whether the agency will collect such
reports in either paper or electronic
format. Nothing in this paragraph lim-
its the authority of the agency to pro-
vide reasonable accommodations under
the Rehabilitation Act of 1973 (Pub. L.
93-112), as amended, or other applicable
legal authority.

§2638.206 Notice to the Director of
certain referrals to the Department
of Justice.

This section establishes the require-
ment to provide the Director with no-
tice of certain referrals.

(a) Upon any referral made pursuant
to 28 U.S.C. 535 to the Department of
Justice regarding a potential violation
of a conflict of interest law, the refer-
ring office must notify the Director of
the referral by filing a completed OGE
Form 202 with the Director, unless pro-
hibited by law.
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(b) In order to ensure effective co-
ordination of this section, the Office of
Government Ethics will obtain the con-
currence of the Chairperson of the
Council of the Inspectors General on
Integrity and Efficiency before imple-
menting substantive changes to the
OGE Form 202.

(c) If an agency’s procedures author-
ize an official outside the Office of In-
spector General to make a referral cov-
ered by this section, that official must
provide the Inspector General and the
DAEO with copies of documents pro-
vided to the Director pursuant this sec-
tion, unless prohibited by law.

§2638.207 Annual report on the agen-
cy’s ethics program.

(a) By February 1 of each year, an
agency must file with the Office of
Government Ethics, pursuant to sec-
tion 402(e)(1) of the Act, a report con-
taining such information about the
agency’s ethics program as is requested
by the Office of Government Ethics.
The report must be filed electronically
and in a manner consistent with the in-
structions of the Office of Government
Ethics.

(b) In order to facilitate the collec-
tion of required information by agen-
cies, the Office of Government Ethics
will provide agencies with advance no-
tice regarding the contents of the re-
port prior to the beginning of the re-
porting period for information that
would be expected to be tracked over
the course of the reporting period. Oth-
erwise, it will provide as much notice
as practicable, taking into consider-
ation the effort required to collect the
information.

§2638.208 Written guidance on the ex-
ecutive branch ethics program.

This section describes several means
by which the Office of Government
Ethics provides agencies, employees,
and the public with written guidance
regarding its legal interpretations, pro-
gram requirements, and educational of-
ferings. Normally, written guidance is
published on the official website of the
Office of Government Ethics,
WWW.0ge.gov.

[85 FR 51304, Aug. 20, 2020]
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§2638.209 Formal advisory opinions.

This section establishes the formal
advisory opinion service of the Office
of Government Ethics.

(a) General. The Office of Government
Ethics renders formal advisory opin-
ions pursuant to section 402(b)(8) of the
Act. A formal advisory opinion will be
issued when the Director determines
that the criteria and requirements es-
tablished in this section are met.

(b) Subjects of formal advisory opinions.
Formal advisory opinions may be ren-
dered on matters of general applica-
bility or important matters of first im-
pression concerning the application of
the Act; Executive Order 12674 of April
12, 1989, as modified by Executive Order
12731 of October 17, 1990; 18 U.S.C. 202-
209; and regulations interpreting or im-
plementing these authorities. In deter-
mining whether to issue a formal advi-
sory opinion, the Director will con-
sider:

(1) The unique nature of the question
and its precedential value;

(2) The potential number of employ-
ees throughout the government af-
fected by the question;

(3) The frequency with which the
question arises;

(4) The likelihood or presence of in-
consistent interpretations on the same
question by different agencies; and

(5) The interests of the executive
branch ethics program.

(c) Role of the formal advisory opinion
service. The formal advisory opinion
service of the Office of Government
Ethics is not intended to replace the
government ethics advice and coun-
seling programs maintained by execu-
tive branch agencies. Normally, formal
advisory opinions will not be issued
with regard to the types of questions
appropriately directed to an agency’s
DAEO. If a DAEO receives a request
that the DAEO believes might appro-
priately be answered by the Office of
Government Ethics through a formal
advisory opinion, the DAEO will con-
sult informally with the General Coun-
sel of the Office of Government Ethics
for instructions as to whether the mat-
ter should be referred to the Office of
Government Ethics or retained by the
agency for handling. Except in unusual
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circumstances, the Office of Govern-
ment Ethics will not render formal ad-
visory opinions with respect to hypo-
thetical situations posed in requests
for formal advisory opinions. At the
discretion of the Director, however, the
Office of Government Ethics may
render formal advisory opinions on cer-
tain proposed activities or financial
transactions.

(d) Eligible persons. Any person may
request an opinion with respect to a
situation in which that person is di-
rectly involved, and an authorized rep-
resentative may request an opinion on
behalf of that person. However, an em-
ployee will normally be required to
seek an opinion from the agency’s
DAEO before requesting a formal advi-
sory opinion from the Office of Govern-
ment Ethics. In addition, a DAEO may
request a formal advisory opinion on
behalf of the agency or a prospective,
current, or former employee of that
agency.

(e) Submitting a request for a formal ad-
visory opinion. The request must be sub-
mitted either by electronic mail ad-
dressed to ContactOGE@oge.gov or by
mail, through either the United States
Postal Service or a private shipment
service, to the Director of the Office of
Government Ethics, Suite 500, 1201 New
York Avenue NW., Washington, DC
20005-3917. Personal deliveries will not
be accepted.

(f) Requirements for request. The re-
quest must include:

(1) An express statement indicating
that the submission is a request for a
formal advisory opinion;

(2) The name, street address, and
telephone number of the person re-
questing the opinion;

(3) The name, street address, and
telephone number of any representa-
tive of that person;

(4) All material facts necessary for
the Director to render a complete and
correct opinion;

(5) The date of the request and the
signature of either the requester or the
requester’s representative; and

(6) In the case of a request signed by
a representative, a written designation
of the representative that is dated and
signed by the requester.

(g) Optional materials. At the election
of the requester, the request may also

5 CFR Ch. XVI (1-1-21 Edition)

include legal memoranda or other ma-
terial relevant to the requested formal
advisory opinion.

(h) Additional information. The Direc-
tor may request such additional infor-
mation or documentation as the Direc-
tor deems necessary to the develop-
ment of a formal advisory opinion,
from either the requester or other
sources. If the requester or the request-
er’s representative fails to cooperate
with such a request, the Office of Gov-
ernment Ethics normally will close the
matter without issuing a formal advi-
sory opinion.

(i) Comments from interested parties.
The Office of Government Ethics will,
to the extent practicable, solicit writ-
ten comments on a request by posting
a prominent notice on its official Web
site. Any such notice will summarize
relevant information in the request,
provide interested parties 30 days to
submit written comments, and include
instructions for submitting written
comments. Written comments sub-
mitted after the deadline will be con-
sidered only at the discretion of the Di-
rector.

(j) Consultation with the Department of
Justice. Whenever the Office of the Gov-
ernment KEthics is considering ren-
dering a formal advisory opinion, the
Director will consult with the Office of
Legal Counsel of the Department of
Justice sufficiently in advance to af-
ford that office an opportunity to re-
view the matter. In addition, whenever
a request involves an actual or appar-
ent violation of any provision of 18
U.S.C. 202-209, the Director will consult
with the Criminal Division of the De-
partment of Justice. If the Criminal
Division determines that an investiga-
tion or prosecution will be undertaken,
the Director will take no further ac-
tion on the request, unless the Crimi-
nal Division makes a determination
not to prosecute.

(k) Consultation with other executive
branch officials. The Director will con-
sult with such other executive branch
officials as the Director deems nec-
essary to ensure thorough consider-
ation of issues and information rel-
evant to the request by the Office of
Government Ethics. In the case of a re-
quest submitted by a prospective or
current employee, the Director will
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share a copy of the request with the
DAEO of the employee’s agency.

(1) Publication. The Office of Govern-
ment Ethics will publish each formal
advisory opinion on its official Web
site. Prior to publishing a formal advi-
sory opinion on its Web site, the Office
of Government Ethics will delete infor-
mation that identifies individuals in-
volved and that is unnecessary to a
complete understanding of the opinion.

(m) Reliance on formal advisory opin-
ions. (1) Any formal advisory opinion
referred to in this section or any provi-
sions or finding of a formal advisory
opinion involving the application of
the Act or the regulations promulgated
pursuant to the Act or Executive order
may be relied upon by:

(i) Any person directly involved in
the specific transaction or activity
with respect to which such advisory
opinion has been rendered; and

(ii) Any person directly involved in
any specific transaction or activity
which is indistinguishable in all its
material aspects from the transaction
or activity with respect to which such
formal advisory opinion was rendered.

(2) Any person who relies upon any
provision or finding of any formal advi-
sory opinion in accordance with this
paragraph and who acts in good faith
in accordance with the provisions and
findings of such opinion will not, as a
result of such act, be subject to pros-
ecution under 18 U.S.C. 202-209 or, when
the opinion is exculpatory, be subject
to any disciplinary action or civil ac-
tion based upon legal authority cited
in that opinion.

§263§.210 Presidential transition plan-
ning.

Prior to any Presidential election,
each agency has a responsibility to pre-
pare its agency ethics program for a
Presidential transition. Such prepara-
tions do not constitute support for a
particular candidate and are not reflec-
tive of a belief regarding the likely
outcome of the election; rather, they
reflect an understanding that agencies
are responsible for ensuring the con-
tinuity of governmental operations.

(a) Preparing the ethics program for a
transition. The agency head or the
DAEO must, not later than 12 months
before any Presidential election, evalu-
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ate whether the agency’s ethics pro-
gram has an adequate number of
trained agency ethics officials to effec-
tively support a Presidential transi-
tion.

(b) Support by the Office of Government
Ethics. In connection with any Presi-
dential election, the Office of Govern-
ment Ethics will:

(1) Prior to the election, offer train-
ing opportunities for agency ethics of-
ficials on counseling departing non-
career appointees on post-employment
restrictions, reviewing financial disclo-
sure reports, drafting ethics agree-
ments for Presidential nominees, and
counseling new noncareer appointees
on conflict of interest laws and the
Standards of Conduct; and

(2) After the election, in the event of
a Presidential transition, proactively
assist the Presidential Transition
Team in preparing for Presidential
nominations, coordinate with agency
ethics officials, and develop plans to
implement new initiatives related to
government ethics.

Subpart C—Government Ethics
Education

§2638.301 In general.

Every agency must carry out a gov-
ernment ethics education program to
teach employees how to identify gov-
ernment ethics issues and obtain as-
sistance in complying with government
ethics laws and regulations. An agen-
cy’s failure to comply with any of the
education or notice requirements set
forth in this subpart does not exempt
an employee from applicable govern-
ment ethics requirements.

§2638.302

The following definitions apply to
the format of the various types of
training required in this subpart. The
agency may deviate from these pre-
scribed formats to the extent necessary
to provide reasonable accommodations
to participants under the Rehabilita-
tion Act of 1973 (Pub. L. 93-112), as
amended, or other applicable legal au-
thority.

(a) Live. A training presentation is
considered live if the presenter person-
ally communicates a substantial por-
tion of the material at the same time

Definitions.
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as the employees being trained are re-
ceiving the material, even if part of the
training is prerecorded or automated.
The training may be delivered in per-
son or through video or audio tech-
nology. The presenter must respond to
questions posed during the training
and provide instructions for partici-
pants to submit questions after the
training.

Example 1. An agency ethics official pro-
vides a presentation regarding government
ethics and takes questions from participants
who are assembled in a training room with
the ethics official. At the end of the session,
the ethics official provides contact informa-
tion for participants who wish to pose addi-
tional questions. This training is considered
live.

Example 2. An agency ethics official pro-
vides a presentation to a group of employees
in an auditorium. She presents an introduc-
tion and a brief overview of the material
that will be covered in the training. She has
participants watch a prerecorded video re-
garding government ethics. She stops the
video frequently to elaborate on key con-
cepts and offer participants opportunities to
pose questions before resuming the video. At
the end of the session, she recaps key con-
cepts and answers additional questions. She
then provides contact information for em-
ployees who wish to pose additional ques-
tions. This training is considered live.

Example 3. The ethics official in Example 2
arranges for several Senate-confirmed public
filers stationed outside of headquarters to
participate in the live training via streaming
video or telephone. For these remote partici-
pants, the ethics official also establishes a
means for them to pose questions during the
training, such as by emailing questions to
her assistant. She also provides these remote
participants with instructions for contacting
the ethics office to pose additional questions
after the training. This training is also con-
sidered live for the remote participants.

Example 4. Agency ethics officials present
training via a telephone conference. A few
dozen agency employees dial into the con-
ference call. The ethics officials take ques-
tions that are submitted by email and pro-
vide contact information for employees who
wish to pose additional questions later. This
training is considered live.

Example 5. Several Senate-confirmed public
filers required to complete live training in a
particular year are stationed at various fa-
cilities throughout the country. For these
filers, an ethics official schedules a 20-
minute conference call, emails them copies
of the written materials and a link to a 40-
minute video on government ethics, and in-
structs them to view the video before the
conference call. During the conference call,
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the ethics official recaps key concepts, takes
questions, and provides his contact informa-
tion in case participants have additional
questions. The public filers then confirm by
email that they watched the video and par-
ticipated in the conference call. This train-
ing is considered live because a substantial
portion of the training was live.

(b) Interactive. A training presen-
tation is considered interactive if the
employee being trained is required to
take an action with regard to the sub-
ject of the training. The required ac-
tion must involve the employee’s use of
knowledge gained through the training
and may not be limited to merely ad-
vancing from one section of the train-
ing to another section. Training that
satisfies the requirements of paragraph
(a) of this section will also satisfy the
requirements of this paragraph.

Example 1. An automated system allows
employees to view a prerecorded video in
which an agency ethics official provides
training. At various points, the system poses
questions and an employee selects from
among a variety of possible answers. The
system provides immediate feedback as to
whether the selections are correct or incor-
rect. When the employee’s selections are in-
correct, the system displays the correct an-
swer and explains the relevant concepts.
This training is considered interactive.

Example 2. If, instead of a video, the train-
ing described in Example 1 were to include
animated or written materials interspersed
with questions and answers, the training
would still be considered interactive.

Example 3. A DAEO emails materials to
employees who are permitted under part 2638
to complete interactive training. The mate-
rials include a written training presentation,
questions, and space for employees to pro-
vide written responses. Employees are in-
structed to submit their answers to agency
ethics officials, who provide individualized
feedback. This training is considered inter-
active.

Example 4. A DAEO emails materials to
employees who are permitted under part 2638
to complete interactive training. The mate-
rials include a written training presentation,
questions, and an answer key. The DAEO
also distributes instructions for contacting
an ethics official with any questions about
the subjects covered. This training meets the
minimum requirements to be considered
interactive, even though the employees are
not required to submit their answers for re-
view and feedback. However, any DAEO who
uses this minimally interactive format is en-
couraged to provide employees with other
opportunities for more direct and personal-
ized feedback.
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§2638.303 Notice to prospective em-
ployees.

Written offers of employment for po-
sitions covered by the Standards of
Conduct must include the information
required in this section to provide pro-
spective employees with notice of the
ethical obligations associated with the
positions.

(a) Content. The written offer must
include, in either the body of the offer
or an attachment:

(1) A statement regarding the agen-
cy’s commitment to government eth-
ics;

(2) Notice that the individual will be
subject to the Standards of Conduct
and the criminal conflict of interest
statutes as an employee;

(3) Contact information for an appro-
priate agency ethics office or an expla-
nation of how to obtain additional in-
formation on applicable ethics require-
ments;

(4) Where applicable, notice of the
time frame for completing initial eth-
ics training; and

(6) Where applicable, a statement re-
garding financial disclosure require-
ments and an explanation that new en-
trant reports must be filed within 30
days of appointment.

(b) DAEO’s authority. At the election
of the DAEO, the DAEO may specify
the language that the agency will use
in the notice required under paragraph
(a) of this section or may approve, dis-
approve, or revise language drafted by
other agency officials.

(c) Tracking. Each agency must estab-
lish written procedures, which the
DAEO must review each year, for
issuing the notice required in this sec-
tion. In the case of an agency with 1,000
or more employees, the DAEO must re-
view any submissions under §2638.310
each year to confirm that the agency
has implemented an appropriate proc-
ess for meeting the requirements of
this section.

§2638.304 Initial ethics training.

Each new employee of the agency
subject to the Standards of Conduct
must complete initial ethics training
that meets the requirements of this
section.

(a) Coverage. (1) This section applies
to each employee appointed to a posi-
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tion in an agency who was not an em-
ployee of the agency immediately prior
to that appointment. This section also
permits Presidential nominees for Sen-
ate-confirmed positions to complete
the initial ethics training prior to ap-
pointment.

(2) The DAEO may exclude a non-su-
pervisory position at or below the GS-
8 grade level, or the equivalent, from
the requirement to complete the train-
ing presentation described in para-
graph (e)(1) of this section, provided
that:

(i) The DAEO signs a written deter-
mination that the duties of the posi-
tion do not create a substantial likeli-
hood that conflicts of interest will
arise;

(ii) The position does not meet the
criteria set forth at §2634.904 of this
chapter; and

(iii) The agency provides an em-
ployee described in paragraph (a)(1) of
this section who is appointed to the po-
sition with the written materials re-
quired under paragraph (e)(2) of this
section within 3 months of appoint-
ment.

(b) Deadline. Except as provided in
this paragraph, each new employee
must complete initial ethics training
within 3 months of appointment.

(1) In the case of a Presidential nomi-
nee for a Senate-confirmed position,
the nominee may complete the ethics
training before or after appointment,
but not later than 3 months after ap-
pointment.

(2) In the case of a special Govern-
ment employee who is reasonably ex-
pected to serve for no more than 60
days in a calendar year on a board,
commission, or committee, the agency
may provide the initial ethics training
at any time before, or at the beginning
of, the employee’s first meeting of the
board, commission, or committee.

(¢) Duration. The duration of the
training must be sufficient for the
agency to communicate the basic eth-
ical obligations of federal service and
to present the content described in
paragraph (e) of this section.

(d) Format. Employees covered by
this section are required to complete
interactive initial ethics training.
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(e) Content. The following content re-
quirements apply to initial ethics
training.

(1) Training presentation. The training
presentation must focus on govern-
ment ethics laws and regulations that
the DAEO deems appropriate for the
employees participating in the train-
ing. The presentation must address
concepts related to the following sub-
jects:

(i) Financial conflicts of interest;

(ii) Impartiality;

(iii) Misuse of position; and

(iv) Gifts.

(2) Written materials. In addition to
the training presentation, the agency
must provide the employee with either
the following written materials or
written instructions for accessing
them:

(i) The summary of the Standards of
Conduct distributed by the Office of
Government Ethics or an equivalent
summary prepared by the agency;

(ii) Provisions of any supplemental
agency regulations that the DAEO de-
termines to be relevant or a summary
of those provisions;

(iii) Such other written materials as
the DAEO determines should be in-
cluded; and

(iv) Instructions for contacting the
agency’s ethics office.

(f) Tracking. Each agency must estab-
lish written procedures, which the
DAEO must review each year, for ini-
tial ethics training. In the case of an
agency with 1,000 or more employees,
the DAEO must review any submis-
sions under §2638.310 each year to con-
firm that the agency has implemented
an appropriate process for meeting the
requirements of this section.

Example 1. The DAEO of a large agency de-
cides that the agency’s ethics officials will
conduct live initial ethics training for high-
level employees and certain procurement of-
ficials. The DAEO directs ethics officials to
cover concepts related to financial conflicts
of interest, impartiality, misuse of position,
and gifts during the live training sessions.
She also coordinates with the agency’s Chief
Information Officer to develop computerized
training for all other new employees, and she
directs her staff to include concepts related
to financial conflicts of interest, impar-
tiality, misuse of position, and gifts in the
computerized training. The computerized
training poses multiple-choice questions and
provides feedback when employees answer
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the questions. At the DAEO’s request, the
agency’s human resources officials distribute
the required written materials as part of the
onboarding procedures for new employees.
The computerized training automatically
tracks completion of the training, and the
ethics officials use sign-in sheets to track
participation in the live training. After the
end of the calendar year, the DAEO reviews
the materials submitted by the Office of
Human Resources under §2638.310 to confirm
that the agency has implemented procedures
for identifying new employees, distributing
the written materials, and providing their
initial ethics training. The agency’s program
for initial ethics training complies with the
requirements of §2638.304.

Example 2. The agency head, the DAEO, and
the lead human resources official of an agen-
cy with more than 1,000 employees have
agreed that human resources officials will
conduct initial ethics training. The DAEO
provides the lead human resources official
with written materials for use during the
training, approves the content of the presen-
tations, and trains the human resources offi-
cials who will conduct the initial ethics
training. After the end of the calendar year,
the lead human resources official provides
the DAEO with a copy of the agency’s proce-
dures for identifying new employees and pro-
viding initial ethics training, and the lead
human resources official confirms that there
is a reasonable basis for concluding that the
procedures have been implemented. The
DAEO reviews these procedures and finds
them satisfactory. The agency has complied
with its tracking obligations with regard to
initial ethics training.

§2638.305 Additional ethics briefing
for certain agency leaders.

In addition to other applicable re-
quirements, each individual covered by
this section must complete an ethics
briefing to discuss the individual’s im-
mediate ethics obligations. Although
the ethics briefing is separate from the
initial ethics training, the agency may
elect to combine the ethics briefing
and the initial ethics training, pro-
vided that the requirements of both
this section and §2638.304 are met.

(a) Coverage. This section applies to
Senate-confirmed Presidential nomi-
nees and appointees, except for those in
positions identified in §2634.201(c)(2) of
this chapter.

(b) Deadline. The following deadlines
apply to the ethics briefing.

(1) Except as provided in paragraph
(b)(2) of this section, each individual
covered by this section must complete
the ethics briefing after confirmation
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but not later than 15 days after ap-
pointment. The DAEO may grant an
extension of the deadline not to exceed
30 days after appointment.

(2)(1) In extraordinary circumstances,
the DAEO may grant an additional ex-
tension to an individual by issuing a
written determination that an exten-
sion is necessary. The determination
must describe the extraordinary cir-
cumstances necessitating the exten-
sion, caution the individual to be vigi-
lant for conflicts of interest created by
any newly acquired financial interests,
remind the individual to comply with
any applicable ethics agreement, and
be accompanied by a copy of the ethics
agreement(s). The DAEO must send a
copy of the determination to the indi-
vidual before expiration of the time pe-
riod established in paragraph (b)(1) of
this section. The agency must conduct
the briefing at the earliest practicable
date thereafter. The written deter-
mination must be retained with the
record of the individual’s briefing.

(ii) In the case of a special Govern-
ment employee who 1is expected to
serve for no more than 60 days in a cal-
endar year on a board, commission, or
committee, the agency must provide
the ethics briefing before the first
meeting of the board, commission, or
committee.

(c) Qualifications of presenter. The em-
ployee conducting the briefing must
have knowledge of government ethics
laws and regulations and must be
qualified, as the DAEO deems appro-
priate, to answer the types of basic and
advanced questions that are likely to
arise regarding the required content.

(d) Duration. The duration of the eth-
ics briefing must be sufficient for the
agency to communicate the required
content.

(e) Format. The ethics briefing must
be conducted live.

(f) Content. The ethics briefing must
include the following activities.

(1) If the individual acquired new fi-
nancial interests reportable under sec-
tion 102 of the Act after filing the
nominee financial disclosure report,
the agency ethics official must appro-
priately address the potential for con-
flicts of interest arising from those fi-
nancial interests.
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(2) The agency ethics official must
counsel the individual on the basic
recusal obligation under 18 TU.S.C.
208(a).

(3) The agency ethics official must
explain the recusal obligations and
other commitments addressed in the
individual’s ethics agreement and en-
sure that the individual understands
what is specifically required in order to
comply with each of them, including
any deadline for compliance. The eth-
ics official and the individual must es-
tablish a process by which the recusals
will be achieved, which may consist of
a screening arrangement or, when the
DAEO deems appropriate, vigilance on
the part of the individual with regard
to recusal obligations as they arise in
particular matters.

(4) The agency ethics official must
provide the individual with instruc-
tions and the deadline for completing
initial ethics training, unless the indi-
vidual completes the initial ethics
training either before or during the
ethics briefing.

(g) Tracking. The DAEO must main-
tain a record of the date of the ethics
briefing for each current employee cov-
ered by this section.

Example 1. A group of ethics officials con-
ducts initial ethics training for six Senate-
confirmed Presidential appointees within 15
days of their appointments. At the end of the
training, ethics officials meet individually
with each of the appointees to conduct their
ethics briefings. The agency and the ap-
pointees have complied with both §2638.304
and §2638.305.

Example 2. The Senate confirms a nominee
for a position as an Assistant Secretary.
After the nominee’s confirmation but several
days before her appointment, the nominee
completes her initial ethics briefing during a
telephone call with an agency ethics official,
and the ethics official records the date of the
briefing. The agency and the nominee have
complied with §2638.305. During the tele-
phone call, the ethics official also discusses
the content required for initial ethics train-
ing and provides the nominee with instruc-
tions for accessing the required written ma-
terials online. The agency and the nominee
have also complied with §2638.304.

§2638.306 Notice to new supervisors.

The agency must provide each em-
ployee upon initial appointment to a
supervisory position with the written

689



§2638.307

information required under this sec-
tion.

(a) Coverage. This requirement ap-
plies to each civilian employee who is
required to receive training pursuant
to 5 CFR 412.202(b).

(b) Deadline. The agency must pro-
vide the written materials required by
this section within 1 year of the em-
ployee’s initial appointment to the su-
pervisory position.

(c) Written materials. The written ma-
terials must include contact informa-
tion for the agency’s ethics office and
the text of §2638.103. In addition, a copy
of, a hyperlink to, or the address of a
Web site containing the Principles of
Ethical Conduct must be included, as
well as such other information as the
DAEO deems necessary for new super-
visors.

(d) Tracking. Each agency must es-
tablish written procedures, which the
DAEO must review each year, for su-
pervisory ethics notices. In the case of
an agency with 1,000 or more employ-
ees, the DAEO must review any sub-
missions under §2638.310 each year to
confirm that the agency has imple-
mented an appropriate process for
meeting the requirements of this sec-
tion.

§2638.307 Annual ethics training for
confidential filers and certain other
employees.

Each calendar year, employees cov-
ered by this section must complete eth-
ics training that meets the following
requirements.

(a) Coverage. In any calendar year,
this section applies to the following
employees, unless they are public fil-
ers:

(1) Each employee who is required to
file an annual confidential financial
disclosure report pursuant to §2634.904
of this chapter during that calendar
year, except an employee who ceases to
be a confidential filer before the end of
the calendar year;

(2) Employees appointed by the Presi-
dent and employees of the Executive
Office of the President;

(3) Contracting officers described in
41 U.S.C. 2101; and

(4) Other employees designated by
the head of the agency.
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(b) Deadline. The employee must
complete required annual ethics train-
ing before the end of the calendar year.

(¢c) Duration. Agencies must provide
employees with 1 hour of duty time to
complete interactive training and re-
view any written materials.

(d) Format. The following formatting
requirements apply.

(1) Except as provided in paragraph
(d)(2) of this section, employees cov-
ered by this section are required to
complete interactive training.

(2) If the DAEO determines that it is
impracticable to provide interactive
training to a special Government em-
ployee covered by this section who is
expected to work no more than 60 days
in a calendar year, or to an employee
who is an officer in the uniformed serv-
ices serving on active duty for no more
30 consecutive days, only the require-
ment to provide the written materials
required by this section will apply to
that employee each year. The DAEO
may make the determination as to in-
dividual employees or a group of em-
ployees.

(e) Content. The following content re-
quirements apply to annual ethics
training for employees covered by this
section.

(1) Training presentation. The training
presentation must focus on govern-
ment ethics laws and regulations that
the DAEO deems appropriate for the
employees participating in the train-
ing. The presentation must address
concepts related to the following sub-
jects:

(i) Financial conflicts of interest;

(ii) Impartiality;

(iii) Misuse of position; and

(iv) Gifts.

(2) Written materials. In addition to
the training presentation, the agency
must provide the employee with either
the following written materials or
written instructions for accessing
them:

(i) The summary of the Standards of
Conduct distributed by the Office of
Government Ethics or an equivalent
summary prepared by the agency;

(ii) Provisions of any supplemental
agency regulations that the DAEO de-
termines to be relevant or a summary
of those provisions;
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(iii) Such other written materials as
the DAEO determines should be in-
cluded; and

(iv) Instructions for contacting the
agency’s ethics office.

(f) Tracking. The following tracking
requirements apply to training con-
ducted pursuant to this section. An
employee covered by this section must
confirm in writing the completion of
annual ethics training and must com-
ply with any procedures established by
the DAEO for such confirmation. If the
DAEO or other presenter has knowl-
edge that an employee completed re-
quired training, that individual may
record the employee’s completion of
the training, in lieu of requiring the
employee to provide written confirma-
tion. In the case of an automated sys-
tem that delivers interactive training,
the DAEO may deem the employee to
have confirmed the completion of the
training if the system tracks comple-
tion automatically.

§2638.308 Annual ethics training for
public filers.

Each calendar year, public filers and
other employees specified in this sec-
tion must complete ethics training
that meets the following requirements.

(a) Coverage. In any calendar year,
this section applies to each employee
who is required to file an annual public
financial disclosure report pursuant to
§2634.201(a) of this chapter during that
calendar year, except for an employee
who ceases to be a public filer during
that calendar year.

(b) Deadline. A public filer must com-
plete required annual ethics training
before the end of the calendar year.

(c) Qualifications of presenter. The em-
ployee conducting any live training
presentation must have knowledge of
government ethics laws and regula-
tions and must be qualified, as the
DAEO deems appropriate, to answer
the types of basic and advanced ques-
tions that are likely to arise regarding
the required content.

(d) Duration. The duration of training
must be sufficient for the agency to
communicate the required content, but
at least 1 hour. Agencies must provide
employees with 1 hour of duty time to
complete interactive training and re-
view any written materials.

§2638.308

(e) Format. The annual ethics train-
ing must meet the following for-
matting requirements.

(1) Employees whose pay is set at
Level I or Level II of the Executive
Schedule must complete 1 hour of live
training each year, unless a matter of
vital national interest makes it nec-
essary for an employee to complete
interactive training in lieu of live
training in a particular year.

(2) Other civilian employees identi-
fied in section 103(c) of the Act who are
stationed in the United States must
complete live training once every 2
years and interactive training in alter-
nate years. In extraordinary cir-
cumstances, the DAEO may grant writ-
ten authorization for an employee who
is required to complete live training in
a particular year to complete inter-
active training.

(3) All other employees covered by
this section must complete interactive
training.

(f) Content. The following content re-
quirements apply to annual ethics
training for employees covered by this
section.

(1) Training presentation. The training
presentation must focus on govern-
ment ethics laws and regulations that
the DAEO deems appropriate for the
employees participating in the train-
ing. The presentation must address
concepts related to the following sub-
jects:

(i) Financial conflicts of interest;

(ii) Impartiality;

(iii) Misuse of position; and

(iv) Gifts.

(2) Written materials. In addition to
the training presentation, the agency
must provide the employee with either
the following written materials or
written instructions for accessing
them:

(i) The summary of the Standards of
Conduct distributed by the Office of
Government Ethics or an equivalent
summary prepared by the agency;

(ii) Provisions of any supplemental
agency regulations that the DAEO de-
termines to be relevant or a summary
of those provisions;

(iii) Such other written materials as
the DAEO determines should be in-
cluded; and
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(iv) Instructions for contacting the
agency’s ethics office.

(g) Tracking. The following tracking
requirements apply to training con-
ducted pursuant to this section. An
employee covered by this section must
confirm in writing the completion of
annual ethics training and must com-
ply with any procedures established by
the DAEO for such confirmation. If the
DAEO or other presenter has knowl-
edge that an employee completed re-
quired training, that individual may
record the employee’s completion of
the training, in lieu of requiring the
employee to provide written confirma-
tion. In the case of an automated sys-
tem that delivers interactive training,
the DAEO may deem the employee to
have confirmed the completion of the
training if the system tracks comple-
tion automatically.

Example 1. The DAEO of a small agency
distributes the written materials for annual
training by emailing a link to a Web site
that contains the required materials. He
then conducts a live training session for all
of the agency’s public filers. He spends the
first 15 minutes of the training addressing
concepts related to financial conflicts of in-
terest, impartiality, misuse of position, and
gifts. Because several participants are pub-
lished authors, he spends the next 15 minutes
covering restrictions on compensation for
speaking, teaching, and writing. He then
spends 20 minutes discussing hypothetical
examples related to the work of the agency
and 10 minutes answering questions. The
training meets the content requirements of
this section. Further, because live training
satisfies the requirements for interactive
training, this training meets the formatting
requirements for all public filers, including
those required to complete interactive train-
ing.

Example 2. An ethics official personally ap-
pears at each monthly senior staff meeting
to conduct a 10-minute training session on
government ethics. Across the year, he ad-
dresses concepts related to financial con-
flicts of interest, impartiality, misuse of po-
sition, gifts, and other subjects related to
government ethics laws and regulations, al-
though no one session covers all of these sub-
jects. During each meeting, he distributes a
one-page handout summarizing the key
points of his presentation, takes questions,
and provides contact information for em-
ployees who wish to pose additional ques-
tions. He records the names of the public fil-
ers in attendance at each meeting. Once a
yvear, he emails them the required written
materials, as well as the one-page sum-
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maries. While many of these public filers do
not attend all 12 meetings, each attends at
least six sessions during the calendar year.
Although some of the filers missed the ses-
sions that addressed gifts, they all received
the handout summarizing the presentation
on gifts. The training satisfies the annual
training requirement for the public filers
who attended the meetings, including those
required to complete interactive training.
Moreover, because the ethics official re-
corded the names of the public filers who at-
tended, the filers are not required to sepa-
rately confirm their completion of the train-
ing.

Example 3. One of the Presidentially ap-
pointed, Senate-confirmed employees in Ex-
ample 2 was required to complete live train-
ing that year. Because she attended only
four senior staff meetings during the year,
she completed only 40 minutes of annual eth-
ics training. The DAEO allows the employee
to spend 20 minutes reviewing the handouts
and written materials and send an email con-
firming that she completed her review before
the end of the calendar year. This arrange-
ment satisfies the requirements for live an-
nual training because a substantial portion
of the training was live.

§2638.309 Agency-specific ethics edu-
cation requirements.

The DAEO may establish additional
requirements for the agency’s ethics
education program, with or without a
supplemental agency regulation under
§2635.105 of this chapter.

(a) Groups of employees. The DAEO
may establish specific government eth-
ics training requirements for groups of
agency employees.

(b) Employees performing ethics duties.
The DAEO has an obligation to ensure
that employees performing assigned
ethics duties have the necessary exper-
tise with regard to government ethics
laws and regulations. If the DAEO de-
termines that employees engaged in
any activities described in §§2638.104
and 2638.105 require training, the DAEO
may establish specific training require-
ments for them either as a group or in-
dividually.

(c) Procedures. The DAEO may estab-
lish specific procedures for training
that the DAEO requires under para-
graph (a) or (b) of this section, includ-
ing any certification procedures the
DAEO deems necessary. Agency em-
ployees must comply with the require-
ments and procedures that the DAEO
establishes under this section.
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§2638.310 Coordinating the
ethics education program.

agency’s

In an agency with 1,000 or more em-
ployees, any office that is not under
the supervision of the DAEO but has
been delegated responsibility for
issuing notices, pursuant to §2638.303 or
§2638.306, or conducting training, pur-
suant to §2638.304, must submit the fol-
lowing materials to the DAEO by Janu-
ary 15 each year:

(a) A written summary of procedures
that office has established to ensure
compliance with this subpart; and

(b) Written confirmation that there
is a reasonable basis for concluding
that the procedures have been imple-
mented.

Subpart D—Correction of Execu-
tive Branch Agency Ethics
Programs

§2638.401 In general.

The Office of Government Ethics has
authority, pursuant to sections
402(b)(9) and 402(f)(1) of the Act, to take
the action described in this subpart
with respect to deficiencies in agency
ethics programs. Agency ethics pro-
grams comprise the matters described
in this subchapter for which agencies
are responsible.

§2638.402 Informal action.

If the Director has information indi-
cating that an agency ethics program
is not compliant with the requirements
set forth in applicable government eth-
ics laws and regulations, the Director
is authorized to take any or all of the
measures described in this section. The
Director may:

(a) Contact agency ethics officials in-
formally to identify the relevant issues
and resolve them expeditiously;

(b) Issue a notice of deficiency to
make the agency aware of its possible
noncompliance with an applicable gov-
ernment ethics law or regulation;

(c) Require the agency to respond in
writing to the notice of deficiency;

(d) Require the agency to provide
such additional information or docu-
mentation as the Director determines
to be necessary;

§2638.403

(e) Issue an initial decision with find-
ings as to the existence of a deficiency
in the agency’s ethics program;

(f) Require the agency to correct or,
at the Director’s discretion, satisfac-
torily mitigate any deficiency in its
ethics program;

(g) Provide the agency with guidance
on measures that would correct or sat-
isfactorily mitigate any program defi-
ciency;

(h) Monitor the agency’s efforts to
correct or satisfactorily mitigate the
deficiency and require the agency to
submit progress reports; or

(i) Take other actions authorized
under the Act to resolve the matter in-
formally.

§2638.403 Formal action.

If the Director determines that infor-
mal action, pursuant to §2638.402, has
not produced an acceptable resolution,
the Director may issue an order direct-
ing the agency to take specific correc-
tive action.

(a) Before issuing such an order, the
Director will:

(1) Advise the agency in writing of
the deficiency in its ethics program;

(2) Describe the action that the Di-
rector is considering taking;

(3) Provide the agency with 30 days
to respond in writing; and

(4) Consider any timely written re-
sponse submitted by the agency.

(b) If the Director is satisfied with
the agency’s response, no order will be
issued.

(c) If the Director decides to issue an
order, the order will describe the cor-
rective action to be taken.

(d) If the agency does not comply
with the order within a reasonable
time, the Director will:

(1) Notify the head of the agency of
intent to furnish a report of non-
compliance to the President and the
Congress;

(2) Provide the agency 14 calendar
days within which to furnish written
comments for submission with the re-
port of noncompliance; and

(3) Report the agency’s noncompli-
ance to the President and to the Con-
gress.
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Subpart E—Corrective Action
Involving Individual Employees

§2638.501 In general.

This subpart addresses the Director’s
limited authority, pursuant to sections
402(b)(9) and 402(f)(2) of the Act, to take
certain actions with regard to indi-
vidual employees if the Director sus-
pects a violation of a noncriminal gov-
ernment ethics law or regulation. Sec-
tion 402(f)(6) of the Act prohibits the
Director from making any finding re-
garding a violation of a criminal law.
Therefore, the Director will refer pos-
sible criminal violations to an Inspec-
tor General or the Department of Jus-
tice, pursuant to §2638.502. If, however,
the Director is concerned about a pos-
sible violation of a noncriminal gov-
ernment ethics law or regulation by an
employee, the Director may notify the
employee’s agency, pursuant to
§2638.503. In the rare circumstance that
an agency does not address a matter
after receiving this notice, the Director
may use the procedures in §2638.504 to
issue a nonbinding recommendation of
a disciplinary action or an order to ter-
minate an ongoing violation. Nothing
in this subpart relieves an agency of its
primary responsibility to ensure com-
pliance with government ethics laws
and regulations.

§2638.502 Violations of criminal provi-
sions related to government ethics.

Consistent with section 402(f) of the
Act, nothing in this subpart authorizes
the Director or any agency official to
make a finding as to whether a provi-
sion of title 18, United States Code, or
any other criminal law of the United
States outside of such title, has been or
is being violated. If the Director has in-
formation regarding the violation of a
criminal law by an individual em-
ployee, the Director will notify an In-
spector General or the Department of
Justice.

§2638.503 Recommendations and ad-
vice to employees and agencies.

The Director may make such rec-
ommendations and provide such advice
to employees or agencies as the Direc-
tor deems necessary to ensure compli-
ance with applicable government eth-
ics laws and regulations. The Direc-
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tor’s authority under this section in-
cludes the authority to communicate
with agency heads and other officials
regarding government ethics and to
recommend that the agency inves-
tigate a matter or consider taking dis-
ciplinary or corrective action against
individual employees.

§2638.504 Violations of mnoncriminal
provisions related to government
ethics.

In the rare case that consultations
made pursuant to §2638.503 have not re-
solved the matter, the Director may
use the procedures in this section if the
Director has reason to believe that an
employee is violating, or has violated,
any noncriminal government ethics
law or regulation. Any proceedings
pursuant to this section will be con-
ducted in accordance with applicable
national security requirements.

(a) Agency investigation. The Director
may recommend that the agency head
or the Inspector General conduct an in-
vestigation. If the Director determines
thereafter that an agency head has not
conducted an investigation within a
reasonable time, the Director will no-
tify the President.

(b) Initiating further proceedings. Fol-
lowing an investigation pursuant to
paragraph (a) of this section or a deter-
mination by the Director that an in-
vestigation has not been conducted
within a reasonable time, the Director
may either initiate further proceedings
under this section or close the involve-
ment of the Office of Government Eth-
ics in the matter.

(1) If the Director initiates further
proceedings, the Director will notify
the employee in writing of the sus-
pected violation, the right to respond
orally and in writing, and the right to
be represented. The notice will include
instructions for submitting a written
response and requesting an opportunity
to present an oral response, copies of
this section and sections 401-403 of the
Act, and copies of the material relied
upon by the Office of Government Eth-
ics.

(2) If the Director is considering
issuing an order directing the employee
to take specific action to terminate an
ongoing violation, the Director will
also provide notice of the potential
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issuance of an order and the right to
request a hearing, pursuant to para-
graph (f) of this section.

(c) Employee’s response. The employee
will be provided with a reasonable op-
portunity to present an oral response
to the General Counsel of the Office of
Government Ethics within 30 calendar
days of the date of the employee’s re-
ceipt of the notice described in para-
graph (b) of this section. If the em-
ployee fails to timely request an oppor-
tunity to present an oral response or
fails to cooperate with reasonable ef-
forts to schedule the oral response,
only a timely submitted written re-
sponse will be considered.

(d) General Counsel’s recommendation.
After affording the employee 30 cal-
endar days to respond, the General
Counsel will provide the Director with
a written recommendation as to the ac-
tion warranted by the circumstances.
However, if the employee has timely
exercised an applicable right to request
a hearing pursuant to paragraph (g) of
this section, the provisions of para-
graph (g) will apply instead of the pro-
visions of this paragraph.

(1) If the employee has not had an op-
portunity to comment on any newly
obtained material relied upon for the
recommendation, the General Counsel
will provide the employee with an op-
portunity to comment on that material
before submitting the recommendation
to the Director.

(2) The recommendation will include
findings of fact and a conclusion as to
whether it is more likely than not that
a violation has occurred. The General
Counsel will provide the Director with
copies of the material relied upon for
the recommendation, including any
timely written response and a tran-
script of any oral response of the em-
ployee.

(3) In the case of an ongoing viola-
tion, the General Counsel may rec-
ommend an order directing the em-
ployee to take specific action to termi-
nate the violation, provided that the
employee has been afforded the notice
required under paragraph (f) of this
section and an opportunity for a hear-
ing.

(e) Decisions and orders of the Director.
After reviewing the recommendation of
the General Counsel pursuant to para-
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graph (d) of this section or, in the
event of a hearing, the recommenda-
tion of the administrative law judge
pursuant to paragraph (g)(7) of this sec-
tion, the Director may issue a decision
and, if applicable, an order. The au-
thority of the Director to issue deci-
sions and orders under this paragraph
may not be delegated to any other offi-
cial. The Director’s decision will in-
clude written findings and conclusions
with respect to all material issues and
will be supported by substantial evi-
dence of record.

(1) A copy of the decision and order
will be furnished to the employee and,
if applicable, the employee’s represent-
ative. Copies will also be provided to
the DAEO and the head of the agency
or, where the employee is the head of
an agency, to the President. The Direc-
tor’s decision and any order will be
posted on the official Web site of the
Office of Government Ethics, except to
the extent prohibited by law.

(2) The Director’s decision may in-
clude a nonbinding recommendation
that appropriate disciplinary or correc-
tive action be taken against the em-
ployee. If the agency head does not
take the action recommended within a
reasonable period of time, the Director
may notify the President.

(3) In the case of an ongoing viola-
tion, the Director may issue an order
directing the employee to take specific
action to terminate the violation, pro-
vided that the employee has been af-
forded the notice required under para-
graph (f) of this section and an oppor-
tunity for a hearing.

(f) Notice of the right to request a hear-
ing regarding an order to terminate a vio-
lation. Before an order to terminate an
ongoing violation may be rec-
ommended or issued under this section,
the employee must be provided with
written notice of the potential issuance
of an order, the right to request a hear-
ing, and instructions for requesting a
hearing.

(1) If the employee submits a written
request for a hearing within 30 cal-
endar days of the date of the employ-
ee’s receipt of the notice, the hearing
will be conducted pursuant to para-
graph (g) of this section;

(2) If the employee does not submit a
written request for a hearing within 30
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days of receipt of the notice, the Gen-
eral Counsel may issue a recommenda-
tion, pursuant to paragraph (d) of this
section, in lieu of a hearing after first
considering any timely response of the
employee, pursuant to paragraph (c) of
this section; and

(3) If the employee timely submits
written requests for both a hearing,
pursuant to paragraph (f) of this sec-
tion, and an oral response, pursuant to
paragraph (c) of this section, only a
hearing will be conducted, pursuant to
paragraph (g) of this section.

(g) Hearings. If, after receiving a no-
tice required pursuant to paragraph (f)
of this section, the employee submits a
timely request for a hearing, an admin-
istrative law judge who has been ap-
pointed under 5 U.S.C. 3105 will serve as
the hearing officer, and the following
procedures will apply to the hearing.
An employee of the Office of Govern-
ment Ethics will be assigned to provide
the administrative law judge with
logistical support in connection with
the hearing.

(1) The General Counsel of the Office
of Government Ethics will designate
attorneys to present evidence and ar-
gument at the hearing in support of a
possible finding that the employee is
engaging in an ongoing violation. The
General Counsel will serve as Advisor
to the Director and will not, in connec-
tion with the presentation of evidence
and argument against the employee,
direct or supervise these attorneys.
Any attorney who presents evidence,
argument, or testimony against the
employee at the hearing will be
recused from assisting the Director or
the General Counsel in connection with
the contemplated order.

(2) The administrative law judge will
issue written instructions for the con-
duct of the hearing, including deadlines
for submitting lists of proposed wit-
nesses and exchanging copies of docu-
mentary evidence. The hearing will be
conducted informally, and the adminis-
trative law judge may make such rul-
ings as are necessary to ensure that
the hearing is conducted equitably and
expeditiously.

(3) The parties to the hearing will be
the employee and the attorneys of the
Office of Government Ethics des-
ignated to present evidence and argu-
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ments supporting a finding that a vio-
lation is ongoing, respectively. The
parties will not engage in exr parte com-
munications with the administrative
law judge, unless the administrative
law judge authorizes limited ex parte
communications regarding scheduling
and logistical matters.

(4) If either party requests assistance
in securing the appearance of an ap-
proved witness who is an employee, the
administrative law judge may, at his or
her discretion, notify the General
Counsel, who will assist the Director in
requesting that the head of the em-
ploying agency produce the witness,
pursuant to section 403(a)(1) of the Act.
The Director will notify the President
if an agency head fails to produce the
approved witness.

(6) The hearing will be conducted on
the record and witnesses will be placed
under oath and subject to cross-exam-
ination. Following the hearing, the ad-
ministrative law judge will provide
each party with a copy of the hearing
transcript.

(6) Hearings will generally be open to
the public, but the administrative law
judge may issue a written order clos-
ing, in whole or in part, the hearing in
the best interests of national security,
the employee, a witness, or an affected
person. The order will set forth the rea-
sons for closing the hearing and, along
with any objection to the order by a
party, will be made a part of the
record. Unless specifically excluded by
the administrative law judge, the
DAEO of the employee’s agency will be
permitted to attend a closed hearing. If
the administrative law judge denies a
request by a party or an affected per-
son to close the hearing, in whole or in
part, that denial will be immediately
appealable by the requester. The re-
quester must file a notice of appeal
with the Director within 3 working
days. In the event that such a notice is
filed, the hearing will be held in abey-
ance pending resolution of the appeal.
The notice of appeal, exclusive of at-
tachments, may not exceed 10 pages of
double-spaced type. The Director will
afford the parties and, if not a party,
the requester the opportunity to make
an oral presentation in person or via
telecommunications technology within
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3 working days of the filing of the ap-
peal. The oral presentation will be con-
ducted on the record. If the appellant
or either party is unavailable to par-
ticipate in the oral presentation within
the 3-working-day period, the Director
will convene the oral presentation
without that party or affected person.
The Director will issue a decision on
the appeal within 3 working days of the
oral presentation. If the Director is un-
available during this time period, the
Director may designate a senior execu-
tive of the Office of Government Ethics
to hear the oral presentation and de-
cide the appeal. The notice of appeal,
the record of the oral presentation, the
decision on the appeal, and any other
document considered by the Director
or the Director’s designee in connec-
tion with the appeal will be made a
part of the record of the hearing.

(7T) After closing the record, the ad-
ministrative law judge will certify the
entire record to the Director for deci-
sion. When so certifying the record, the
administrative law judge will make a
recommended decision, which will in-
clude his or her written findings of fact
and conclusions of law with respect to
material issues. After considering the
certified record, the Director may issue
a decision and an order, pursuant to
paragraph (e) of this section.

(h) Dismissal. The Director may dis-
miss a proceeding under this section at
any time, without a finding as to the
alleged violation, upon a finding that:

(1) The employee or the agency has
taken appropriate action to address the
Director’s concerns;

(2) The employee has undertaken, or
agreed in writing to undertake, meas-
ures the Director deems satisfactory;
or

(3) A question has arisen involving
the potential application of a criminal
law.

(i) Notice procedure. The notices re-
quired by paragraphs (b)(1) and (f) of
this section may be delivered by U.S.
mail, electronic mail, or personal de-
livery. There will be a rebuttable pre-
sumption that notice sent by U.S. mail
is received within 5 working days. If
the agency does not promptly provide
the Office of Government Ethics with
an employee’s contact information
upon request, the notice may be sent to
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the agency’s DAEO, who will bear re-
sponsibility for promptly delivering
that notice to the employee and
promptly notifying the Director after
its delivery.

Subpart F—General Provisions

§2638.601 Authority and purpose.

(a) Authority. The regulations of this
part are issued pursuant to the author-
ity of titles I and IV of the Ethics in
Government Act of 1978 (Pub. L. 95-521,
as amended) (‘‘the Act’’).

(b) Purpose. These executive branch
regulations supplement and implement
titles I, IV and V of the Act and set
forth more specifically certain proce-
dures provided in those titles, and fur-
nish examples, where appropriate.

(c) Agency authority. Subject only to
the authority of the Office of Govern-
ment Ethics as the supervising ethics
office for the executive branch, all au-
thority conferred on agencies in this
subchapter B of chapter XVI of title 5
of the Code of Federal Regulations is
sole and exclusive authority.

§2638.602 Agency regulations.

Each agency may, subject to the
prior approval of the Office of Govern-
ment Ethics, issue regulations not in-
consistent with this part and this sub-
chapter, using the procedures set forth
in §2635.105 of this chapter.

§2638.603 Definitions.

For the purposes of this part:

Act means the Ethics in Government
Act of 1978 (Pub. L. 95-521, as amended).

ADAEO or Alternate Designated Agen-
cy Ethics Official means an officer or
employee who is designated by the
head of the agency as the primary dep-
uty to the DAEO in coordinating and
managing the agency’s ethics program
in accordance with the provisions of
§2638.104.

Agency or agencies means any execu-
tive department, military department,
Government corporation, independent
establishment, board, commission, or
agency, including the United States
Postal Service and Postal Regulatory
Commission, of the executive branch.

Agency head means the head of an
agency. In the case of a department, it
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means the Secretary of the depart-
ment. In the case of a board or commis-
sion, it means the Chair of the board or
commission.

Confidential filer means an employee
who is required to file a confidential fi-
nancial disclosure report pursuant to
§2634.904 of this chapter.

Conflict of interest laws means 18
U.S.C. 202-209, and conflict of interest
law means any provision of 18 U.S.C.
202-209.

Corrective action means any action
necessary to remedy a past violation or
prevent a continuing violation of this
part, including but not limited to res-
titution, change of assignment, dis-
qualification, divestiture, termination
of an activity, waiver, the creation of a
qualified diversified or blind trust, or
counseling.

DAEO or Designated Agency Ethics Of-
ficial means an officer or employee who
is designated by the head of the agency
to coordinate and manage the agency’s
ethics program in accordance with the
provisions of §2638.104.

Department means a department of
the executive branch.

Director means the Director of the Of-
fice of Government Ethics.

Disciplinary action means those dis-
ciplinary actions referred to in Office
of Personnel Management regulations
and instructions implementing provi-
sions of title 5 of the United States
Code or provided for in comparable pro-
visions applicable to employees not
subject to title 5.

Employee means any officer or em-
ployee of an agency, including a special
Government employee. It includes offi-
cers but not enlisted members of the
uniformed services. It includes employ-
ees of a state or local government or
other organization who are serving on
detail to an agency, pursuant to 5
U.S.C. 3371, et seq. It does not include
the President or Vice President. Status
as an employee is unaffected by pay or
leave status or, in the case of a special
Government employee, by the fact that
the individual does not perform official
duties on a given day.

Ezxecutive branch includes each execu-
tive agency as defined in 5 U.S.C. 105
and any other entity or administrative
unit in the executive branch. However,
it does not include any agency, entity,
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office, or commission that is defined by
or referred to in 5 U.S.C. app. sections
109(8)—(11) of the Act as within the judi-
cial or legislative branch.

Government ethics laws and regulations
include, among other applicable au-
thorities, the provisions related to gov-
ernment ethics or financial disclosure
of the following authorities:

(1) Chapter 11 of title 18 of the United
States Code;

(2) The Ethics in Government Act of
1978 (Pub. L. 95-521, as amended);

(3) The Stop Trading on Congres-
sional Knowledge Act of 2012 (STOCK
Act) (Pub. L. 112-105, as amended);

(4) Executive Order 12674 (Apr. 12,
1989) as amended by Executive Order
12731 (Oct. 17, 1990); and

(5) Subchapter B of this chapter.

Lead human resources official means
the agency’s chief policy advisor on all
human resources management issues
who is charged with selecting, devel-
oping, training, and managing a high-
quality, productive workforce. For
agencies covered by the Chief Human
Capital Officers Act of 2002 (Pub. L.
107-296), the Chief Human Capital Offi-
cer is the lead human resources offi-
cial.

Person includes an individual, part-
nership, corporation, association, gov-
ernment agency, or public or private
organization.

Principles of Ethical Conduct means
the collection of general principles set
forth in §2635.101(b) of this chapter.

Public filer means an employee,
former employee, or nominee who is re-
quired to file a public financial disclo-
sure report, pursuant to §2634.202 of
this chapter.

Senior executive means a career or
noncareer appointee in the Senior Ex-
ecutive Service or equivalent federal
executive service. It also includes em-
ployees in Senior Level (SL) and Sen-
ior Technical (ST) positions. In addi-
tion, it includes equivalent positions in
agencies that do not have a federal ex-
ecutive service.

Special Government employee means an
employee who meets the definition at
18 U.S.C. 202(a). The term does not re-
late to a specific category of employee,
and 18 U.S.C. 202(a) is not an appoint-
ment authority. The term describes in-
dividuals appointed to positions in the
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executive branch, the legislative
branch, any independent agency of the
United States, or the District of Co-
lumbia who are covered less expan-
sively by conflict of interest laws at 18
U.S.C. 202-209. As a general matter, an
individual appointed to a position in
the legislative or executive branch who
is expected to serve for 130 days or less
during any period of 365 consecutive
days is characterized as a special Gov-
ernment employee. The appointment of
special Government employees is not
administered or overseen by the Office
of Government Ethics but is carried
out under legal authorities adminis-
tered by the Office of Personnel Man-
agement and other agencies.

Standards of Conduct means the
Standards of Ethical Conduct for Em-
ployees of the Executive Branch set
forth in part 2635 of this chapter.

§2638.604 Key program dates.

Except as amended by program
advisories of the Office of Government
Ethics, the following list summarizes
key deadlines of the executive branch
ethics program:

(a) January 15 is the deadline for:

(1) The Office of Government Ethics
to issue its year-end status reports,
pursuant to §2638.108(a)(11); and

(2) In an agency with 1,000 or more
employees, any office not under the su-
pervision of the DAEO that provides
notices or training required under sub-
part C of this part to provide a written
summary and confirmation, pursuant
to §2638.310.

(b) February 1 is the deadline for the
DAEO to submit the annual report on
the agency’s ethics program, pursuant
to §2638.207.

(c) February 15 is the deadline for em-
ployees to file annual confidential fi-
nancial disclosure reports, pursuant to
§2634.903(a) of this chapter.

(d) May 15 is the deadline for employ-
ees to file annual public financial dis-
closure reports, pursuant to §2634.201(a)
of this chapter.

(e) May 31 is the deadline for the
agency to submit required travel re-
ports to the Office of Government Eth-
ics, pursuant to §2638.107(g).

(f) July 1 is the deadline for the DAEO
to submit a letter stating whether
components currently designated

§2638.604

should remain designated, pursuant to
§2641.302(e)(2) of this chapter.

(g) November 30 is the deadline for the
agency to submit required travel re-
ports to the Office of Government Eth-
ics, pursuant to §2638.107(h).

(h) December 31 is the deadline for
completion of annual ethics training
for employees covered by §§2638.307 and
2638.308.

(i) By the deadline specified in the re-
quest is the deadline, pursuant to
§2638.202, for submission of all docu-
ments and information requested by
the Office of Government Ethics in
connection with a review of the agen-
cy’s ethics program, except when the
submission of the information or re-
ports would be prohibited by law.

(j) Prior to appointment whenever prac-
ticable but in no case more than 15 days
after appointment is the deadline, pursu-
ant to §2638.105(a)(1), for the lead
human resources official to notify the
DAEO that the agency has appointed a
confidential or public financial disclo-
sure filer.

(k) Prior to termination whenever prac-
ticable but in no case more than 15 days
after termination is the deadline, pursu-
ant to §2638.105(a)(2), for the Ilead
human resources official to notify the
DAEO of the termination of a public fi-
nancial disclosure filer.

(1) Within 15 days of appointment is the
deadline for certain agency leaders to
complete ethics briefings, pursuant to
§2638.305(b).

(m) Within 30 days of designation is
the deadline for the agency head to no-
tify the Director of the designation of
any DAEO or ADAEO, pursuant to
§2638.107(a).

(n) Within 3 months of appointment is
the deadline for new employees to com-
plete initial ethics training, pursuant
to §2638.304(b).

(0) Within 1 year of appointment is the
deadline for new supervisors to receive
supervisory ethics notices, pursuant to
§2638.306(b).

(p) Not later than 12 months before any
Presidential election is the deadline for
the agency head or the DAEO to evalu-
ate whether the agency’s ethics pro-
gram has an adequate number of
trained agency ethics officials to de-
liver effective support in the event of a
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Presidential transition, pursuant to
§2638.210(a).

PART 2640—INTERPRETATION, EX-
EMPTIONS AND WAIVER GUID-
ANCE CONCERNING 18 U.S.C.
208 (ACTS AFFECTING A PER-
SONAL FINANCIAL INTEREST)

Subpart A—General Provisions

Sec.

2640.101 Purpose.
2640.102 Definitions.
2640.103 Prohibition.

Subpart B—Exemptions Pursuant to 18
U.S.C. 208(b)(2)

2640.201 Exemptions for interests in mutual
funds, unit investment trusts, and em-
ployee benefit plans.

2640.202 Exemptions for interests in securi-
ties.

2640.203

2640.204

2640.205

2640.206

Miscellaneous exemptions.
Prohibited financial interests.
Employee responsibility.
Existing agency exemptions.

Subpart C—Individual Waivers

2640.301 Waivers
U.S.C. 208(b)(1).

2640.302 Waivers
U.S.C. 208(b)(3).

2640.303 Consultation and notification re-
garding waivers.

2640.304 Public availability of agency waiv-
ers.

issued pursuant to 18

issued pursuant to 18

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); 18 U.S.C. 208; E.O. 12674,
54 FR 15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

SOURCE: 61 FR 66841, Dec. 18, 1996, unless
otherwise noted.

Subpart A—General Provisions

§2640.101 Purpose.

18 U.S.C. 208(a) prohibits an officer or
employee of the executive branch, of
any independent agency of the United
States, of the District of Columbia, or
Federal Reserve bank director, officer,
or employee, or any special Govern-
ment employee from participating in
an official capacity in particular mat-
ters in which he has a personal finan-
cial interest, or in which certain per-
sons or organizations with which he is
affiliated have a financial interest. The
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statute is intended to prevent an em-
ployee from allowing personal interests
to affect his official actions, and to
protect governmental processes from
actual or apparent conflicts of inter-
ests. However, in certain cases, the na-
ture and size of the financial interest
and the nature of the matter in which
the employee would act are unlikely to
affect an employee’s official actions.
Accordingly, the statute permits waiv-
ers of the disqualification provision in
certain cases, either on an individual
basis or pursuant to general regula-
tion. Section 208(b)(2) provides that the
Director of the Office of Government
Ethics may, by regulation, exempt
from the general prohibition, financial
interests which are too remote or too
inconsequential to affect the integrity
of the services of the employees to
which the prohibition applies. The reg-
ulations in this part describe those fi-
nancial interests. This part also pro-
vides guidance to agencies on the fac-
tors to consider when issuing indi-
vidual waivers under 18 U.S.C. 208 (b)(1)
or (b)(3), and provides an interpretation
of 18 U.S.C. 208(a).

§2640.102

For purposes of this part:

(a) Diversified means that the fund,
trust or plan does not have a stated
policy of concentrating its investments
in any industry, business, single coun-
try other than the United States, or
bonds of a single State within the
United States and, in the case of an
employee benefit plan, means that the
plan’s trustee has a written policy of
varying plan investments.

Definitions.

NOTE TO PARAGRAPH (a): A mutual fund is
diversified for purposes of this part if it does
not have a policy of concentrating its invest-
ments in an industry, business, country
other than the United States, or single State
within the United States. Whether a mutual
fund meets this standard may be determined
by checking the fund’s prospectus or by call-
ing a broker or the manager of the fund. An
employee benefit plan is diversified if the
plan manager has a written policy of varying
assets. This policy might be found in mate-
rials describing the plan or may be obtained
in a written statement from the plan man-
ager. It is important to note that a mutual
fund or employee benefit plan that is diversi-
fied for purposes of this part may not nec-
essarily be an excepted investment fund
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(EIF) for purposes of reporting financial in-
terests pursuant to 5 CFR 2634.310(c) and
2634.907(1)(3). In some cases, an employee
may have to report the underlying assets of
a fund or plan on his financial disclosure
statement even though an exemption set
forth in this part would permit the employee
to participate in a matter affecting the un-
derlying assets of the fund or plan. Con-
versely, there may be situations in which no
exemption in this part is applicable to the
assets of a fund or plan which is properly re-
ported as an EIF on the employee’s financial
disclosure statement.

(b) Employee means an officer or em-
ployee of the executive branch of the
United States, or of any independent
agency of the United States, a Federal
Reserve bank director, officer, or em-
ployee, an officer or employee of the
District of Columbia, or any other indi-
vidual subject to requirements of 18
U.S.C. 208. The term also includes a
special Government employee as de-
fined in 18 U.S.C. 202.

(c) Employee benefit plan means a plan
as defined in section 3(3) of the Em-
ployee Retirement Income Security
Act of 1974, 29 U.S.C. 1002(3), and that
has more than one participant. An em-
ployee benefit plan is any plan, fund or
program established or maintained by
an employer or an employee organiza-
tion, or both, to provide its partici-
pants medical, disability, death, unem-
ployment, or vacation benefits, train-
ing programs, day care centers, schol-
arship funds, prepaid legal services, de-
ferred income, or retirement income.

(d) He, his, and him include she, hers,
and her.

(e) Holdings means portfolio of in-
vestments.

(f) Independent trustee means a trust-
ee who is independent of the sponsor
and the participants in a plan, or is a
registered investment advisor.

(g) Institution of higher education
means an educational institution as de-
fined in 20 U.S.C. 1141(a).

(h) Issuer means a person who issues
or proposes to issue any security, or
has any outstanding security which it
has issued.

(1) Long-term Federal Government secu-
rity means a bond or note, except for a
U.S. Savings bond, with a maturity of
more than one year issued by the
United States Treasury pursuant to 31
U.S.C. chapter 31.

§2640.102

(j) Municipal security means direct ob-
ligation of, or obligation guaranteed as
to principal or interest by, a State (or
any of its political subdivisions, or any
municipal corporate instrumentality of
one or more States), or the District of
Columbia, Puerto Rico, the Virgin Is-
lands, or any other possession of the
United States.

(k) Mutual fund means an entity
which is registered as a management
company under the Investment Com-
pany Act of 1940, as amended (15 U.S.C.
80a-1 et seq.). For purposes of this part,
the term mutual fund includes open-
end and closed-end mutual funds and
registered money market funds.

(1) Particular matter involving specific
parties includes any judicial or other
proceeding, application, request for a

ruling or other determination, con-
tract, claim, controversy, investiga-
tion, charge, accusation, arrest or

other particular matter involving a
specific party or parties. The term
typically involves a specific proceeding
affecting the legal rights of the parties,
or an isolatable transaction or related
set of transactions between identified
parties.

(m) Particular matter of general appli-
cability means a particular matter that
is focused on the interests of a discrete
and identifiable class of persons, but
does not involve specific parties.

(n) Pension plan means any plan, fund
or program maintained by an employer
or an employee organization, or both,
to provide retirement income to em-
ployees, or which results in deferral of
income for periods extending to, or be-
yond, termination of employment.

(0) Person means an individual, cor-
poration, company, association, firm,
partnership, society or any other orga-
nization or institution.

(p) Publicly traded security means a se-
curity as defined in paragraph (r) of
this section and which is:

(1) Registered with the Securities and
Exchange Commission pursuant to sec-
tion 12 of the Securities Exchange Act
of 1934 (15 U.S.C. 78]) and listed on a na-
tional or regional securities exchange
or traded through NASDAQ);

(2) Issued by an investment company
registered pursuant to section 8 of the
Investment Company Act of 1940, as
amended (15 U.S.C. 80a-8); or
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(3) A corporate bond registered as an
offering with the Securities and Ex-
change Commission under section 12 of
the Securities Exchange Act of 1934 (15
U.S.C. 78]) and issued by an entity
whose stock is a publicly traded secu-
rity.

NOTE TO PARAGRAPH (p): National securi-
ties exchanges include the American Stock
Exchange and the New York Stock Ex-
change. Regional exchanges include Boston,
Cincinnati, Intermountain (Salt Lake City),
Midwest (Chicago), Pacific (Los Angeles and
San Francisco), Philadelphia (Philadelphia
and Miami), and Spokane stock exchanges.

(a) Sector mutual fund or sector unit in-
vestment trust means a mutual fund or
unit investment trust that con-
centrates its investments in an indus-
try, business, single country other than
the United States, or bonds of a single
State within the United States.

(r) Security means common stock,
preferred stock, corporate bond, mu-
nicipal security, long-term Federal
Government security, and limited part-
nership interest. The term also in-
cludes ‘“‘mutual fund” for purposes of
§2640.202(e) and (f) and §2640.203(a).

(s) Short-term Federal Govermment se-
curity means a bill with a maturity of
one year or less issued by the United
States Treasury pursuant to 31 U.S.C.
chapter 31.

(t) Special Government employee means
those executive branch officers or em-
ployees specified in 18 U.S.C. 202(a). A
special Government employee is re-
tained, designated, appointed or em-
ployed to perform temporary duties ei-
ther on a full-time or intermittent
basis, with or without compensation,
for a period not to exceed 130 days dur-
ing any consecutive 365-day period.

(u) Unit investment trust means an in-
vestment company as defined in 15
U.S.C. 80a—4(2) that is a regulated in-
vestment company under 26 U.S.C. 851.

(v) United States Savings bond means a
savings bond issued by the United
States Treasury pursuant to 31 U.S.C.
3105.

[61 FR 66841, Dec. 18, 1996, as amended at 67
FR 12445, Mar. 19, 2002; 71 FR 28239, May 16,
2006; 78 FR 14441, Mar. 6, 2013; 81 FR 61100,
Sept. 6, 2016]
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§2640.103 Prohibition.

(a) Statutory prohibition. Unless per-
mitted by 18 U.S.C. 208(b) (1)-(4), an
employee is prohibited by 18 U.S.C.
208(a) from participating personally
and substantially in an official capac-
ity in any particular matter in which,
to his knowledge, he or any other per-
son specified in the statute has a finan-
cial interest, if the particular matter
will have a direct and predictable ef-
fect on that interest. The restrictions
of 18 U.S.C. 208 are described more fully
in 5 CFR 2635.401 and 2635.402.

(1) Particular matter. The term ‘‘par-
ticular matter’” includes only matters
that involve deliberation, decision, or
action that is focused upon the inter-
ests of specific persons, or a discrete
and identifiable class of persons. The
term may include matters which do
not involve formal parties and may ex-
tend to legislation or policy making
that is narrowly focused on the inter-
ests of a discrete and identifiable class
of persons. It does not, however, cover
consideration or adoption of broad pol-
icy options directed to the interests of
a large and diverse group of persons.
The particular matters covered by this
part include a judicial or other pro-
ceeding, application or request for a
ruling or other determination, con-
tract, claim, controversy, charge, accu-
sation or arrest.

Example 1: The Overseas Private Invest-
ment Corporation decides to hire a con-
tractor to conduct EEO training for its em-
ployees. The award of a contract for training
services is a particular matter.

Example 2: The spouse of a high level offi-
cial of the Internal Revenue Service (IRS)
requests a meeting on behalf of her client (a
major U.S. corporation) with IRS officials to
discuss a provision of IRS regulations gov-
erning depreciation of equipment. The
spouse will be paid a fee by the corporation
for arranging and attending the meeting.
The consideration of the spouse’s request
and the decision to hold the meeting are par-
ticular matters in which the spouse has a fi-
nancial interest.

Example 3: A regulation published by the
Department of Agriculture applicable only
to companies that operate meat packing
plants is a particular matter.

Example 4: A change by the Department of
Labor to health and safety regulations appli-
cable to all employers in the United States is
not a particular matter. The change in the
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regulations is directed to the interests of a
large and diverse group of persons.

Example 5: The allocation of additional re-
sources to the investigation and prosecution
of white collar crime by the Department of
Justice is not a particular matter. Similarly,
deliberations on the general merits of an om-
nibus bill such as the Tax Reform Act of 1986
are not sufficiently focused on the interests
of specific persons, or a discrete and identifi-
able group of persons to constitute participa-
tion in a particular matter.

Example 6: The recommendations of the
Council of Economic Advisors to the Presi-
dent about appropriate policies to maintain
economic growth and stability are not par-
ticular matters. Discussions about economic
growth policies are directed to the interests
of a large and diverse group of persons.

Example 7: The formulation and implemen-
tation of the response of the United States
to the military invasion of a U.S. ally is not
a particular matter. General deliberations,
decisions and actions concerning a response
are based on a consideration of the political,
military, diplomatic and economic interests
of every sector of society and are too diffuse
to be focused on the interests of specific in-
dividuals or entities. However, at the time
consideration is given to actions focused on
specific individuals or entities, or a discrete
and identifiable class of individuals or enti-
ties, the matters under consideration would
be particular matters. These would include,
for example, discussions whether to close a
particular oil pumping station or pipeline in
the area where hostilities are taking place,
or a decision to seize a particular oil field or
oil tanker.

Example 8: A legislative proposal for broad
health care reform is not a particular matter
because it is not focused on the interests of
specific persons, or a discrete and identifi-
able class of persons. It is intended to affect
every person in the United States. However,
consideration and implementation, through
regulations, of a section of the health care
bill limiting the amount that can be charged
for prescription drugs is sufficiently focused
on the interests of pharmaceutical compa-
nies that it would be a particular matter.

(2) Personal and substantial participa-
tion. To participate ‘‘personally”
means to participate directly. It in-
cludes the direct and active supervision
of the participation of a subordinate in
the matter. To participate ‘‘substan-
tially”’ means that the employee’s in-
volvement is of significance to the
matter. Participation may be substan-
tial even though it is not determina-
tive of the outcome of a particular
matter. However, it requires more than
official responsibility, knowledge, per-

§2640.103

functory involvement, or involvement
on an administrative or peripheral
issue. A finding of substantiality
should be based not only on the effort
devoted to the matter, but also on the
importance of the effort. While a series
of peripheral involvements may be in-
substantial, the single act of approving
or participating in a critical step may
be substantial. Personal and substan-
tial participation may occur when, for

example, an employee participates
through decision, approval, dis-
approval, recommendation, investiga-

tion or the rendering of advice in a par-
ticular matter.

Example 1 to paragraph (a)(2): An agency’s
Office of Enforcement is investigating the al-
legedly fraudulent marketing practices of a
major corporation. One of the agency’s per-
sonnel specialists is asked to provide infor-
mation to the Office of Enforcement about
the agency’s personnel ceiling so that the Of-
fice can determine whether new employees
can be hired to work on the investigation.
The employee personnel specialist owns
$20,000 worth of stock in the corporation that
is the target of the investigation. She does
not have a disqualifying financial interest in
the matter (the investigation and possible
subsequent enforcement proceedings) be-
cause her involvement is on a peripheral per-
sonnel issue and her participation cannot be
considered ‘‘substantial” as defined in the
statute.

(38) Direct and predictable effect. (i) A
particular matter will have a ‘‘direct”
effect on a financial interest if there is
a close causal link between any deci-
sion or action to be taken in the mat-
ter and any expected effect of the mat-
ter on the financial interest. An effect
may be direct even though it does not
occur immediately. A particular mat-
ter will not have a direct effect on a fi-
nancial interest, however, if the chain
of causation is attenuated or is contin-
gent upon the occurrence of events
that are speculative or that are inde-
pendent of, and unrelated to, the mat-
ter. A particular matter that has an ef-
fect on a financial interest only as a
consequence of its effects on the gen-
eral economy does not have a direct ef-
fect within the meaning of this part.

(ii) A particular matter will have a
“predictable’’ effect if there is a real,
as opposed to a speculative, possibility
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that the matter will affect the finan-
cial interest. It is not necessary, how-
ever, that the magnitude of the gain or
loss be known, and the dollar amount
of the gain or loss is immaterial.

Example 1: An attorney at the Department
of Justice is working on a case in which sev-
eral large companies are defendants. If the
Department wins the case, the defendants
may be required to reimburse the Federal
Government for their failure to adequately
perform work under several contracts with
the Government. The attorney’s spouse is a
salaried employee of one of the companies,
working in a division that has no involve-
ment in any of the contracts. She does not
participate in any bonus or benefit plans tied
to the profitability of the company, nor does
she own stock in the company. Because there
is no evidence that the case will have a di-
rect and predictable effect on whether the
spouse will retain her job or maintain the
level of her salary, or whether the company
will undergo any reorganization that would
affect her interests, the attorney would not
have a disqualifying financial interest in the
matter. However, the attorney must con-
sider, under the requirements of §2635.502 of
this chapter, whether his impartiality would
be questioned if he continues to work on the
case.

Example 2: A special Government employee
(SGE) whose principal employment is as a
researcher at a major university is appointed
to serve on an advisory committee that will
evaluate the safety and effectiveness of a
new medical device to regulate arrhythmic
heartbeats. The device is being developed by
Alpha Medical Inc., a company which also
has contracted with the SGE’s university to
assist in developing another medical device
related to kidney dialysis. There is no evi-
dence that the advisory committee’s deter-
minations concerning the medical device
under review will affect Alpha Medical’s con-
tract with the university to develop the kid-
ney dialysis device. The SGE may partici-
pate in the committee’s deliberations be-
cause those deliberations will not have a di-
rect and predictable effect on the financial
interests of the researcher or his employer.

Example 3: The SGE in the preceding exam-
ple is instead asked to serve on an advisory
committee that has been convened to con-
duct a preliminary evaluation of the new
kidney dialysis device developed by Alpha
Medical under contract with the employee’s
university. Alpha’s contract with the univer-
sity requires the university to undertake ad-
ditional testing of the device to address
issues raised by the committee during its re-
view. The committee’s actions will have a di-
rect and predictable effect on the univer-
sity’s financial interest.
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Example 4: An engineer at the Environ-
mental Protection Agency (EPA) was for-
merly employed by Waste Management, Inc.,
a corporation subject to EPA’s regulations
concerning the disposal of hazardous waste
materials. Waste Management is a large cor-
poration, with less than 5% of its profits de-
rived from handling hazardous waste mate-
rials. The engineer has a vested interest in a
defined benefit pension plan sponsored by
Waste Management which guarantees that
he will receive payments of $500 per month
beginning at age 62. As an employee of EPA,
the engineer has been assigned to evaluate
Waste Management’s compliance with EPA
hazardous waste regulations. There is no evi-
dence that the engineer’s monitoring activi-
ties will affect Waste Management’s ability
or willingness to pay his pension benefits
when he is entitled to receive them at age 62.
Therefore, the EPA’s monitoring activities
will not have a direct and predictable effect
on the employee’s financial interest in his
Waste Management pension. However, the
engineer should consider whether, under the
standards set forth in 56 CFR 2635.502, a rea-
sonable person would question his impar-
tiality if he acts in a matter in which Waste
Management is a party.

(b) Disqualifying financial interests.
For purposes of 18 U.S.C. 208(a) and this
part, the term financial interest means
the potential for gain or loss to the em-
ployee, or other person specified in sec-
tion 208, as a result of governmental
action on the particular matter. The
disqualifying financial interest might
arise from ownership of certain finan-
cial instruments or investments such
as stock, bonds, mutual funds, or real
estate. Additionally, a disqualifying fi-
nancial interest might derive from a
salary, indebtedness, job offer, or any
similar interest that may be affected
by the matter.

Example 1: An employee of the Department
of the Interior owns transportation bonds
issued by the State of Minnesota. The pro-
ceeds of the bonds will be used to fund im-
provements to certain State highways. In
her official position, the employee is evalu-
ating an application from Minnesota for a
grant to support a State wildlife refuge. The
employee’s ownership of the transportation
bonds does not create a disqualifying finan-
cial interest in Minnesota’s application for
wildlife funds because approval or dis-
approval of the grant will not in any way af-
fect the current value of the bonds or have a
direct and predictable effect on the State’s
ability or willingness to honor its obligation
to pay the bonds when they mature.

Example 2: An employee of the Bureau of
Land Management owns undeveloped land
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adjacent to Federal lands in New Mexico. A
portion of the Federal land will be leased by
the Bureau to a mining company for explo-
ration and development, resulting in an in-
crease in the value of the surrounding pri-
vately owned land, including that owned by
the employee. The employee has a financial
interest in the lease of the Federal land to
the mining company and, therefore, cannot
participate in Bureau matters involving the
lease unless he obtains an individual waiver
pursuant to 18 U.S.C. 208(b)(1).

Example 3: A special Government employee
serving on an advisory committee studying
the safety and effectiveness of a new arthri-
tis drug is a practicing physician with a spe-
cialty in treating arthritis. The drug being
studied by the committee would be a low
cost alternative to current treatments for
arthritis. If the drug is ultimately approved,
the physician will be able to prescribe the
less expensive drug. The physician does not
own stock in, or hold any position, or have
any business relationship with the company
developing the drug. Moreover, there is no
indication that the availability of a less ex-
pensive treatment for arthritis will increase
the volume and profitability of the doctor’s
private practice. Accordingly, the physician
has no disqualifying financial interest in the
actions of the advisory committee.

(c) Interests of others. The financial
interests of the following persons will
serve to disqualify an employee to the
same extent as the employee’s own in-
terests:

(1) The employee’s spouse;

(2) The employee’s minor child;

(3) The employee’s general partner;

(4) An organization or entity which
the employee serves as officer, direc-
tor, trustee, general partner, or em-
ployee; and

(5) A person with whom the employee
is negotiating for, or has an arrange-
ment concerning, prospective employ-
ment.

Example 1: An employee of the Consumer
Product Safety Commission (CPSC) has two
minor children who have inherited shares of
stock from their grandparents in a company
that manufactures small appliances. Unless
an exemption is applicable under §2640.202 or
he obtains a waiver under 18 U.S.C. 208(b)(1),
the employee is disqualified from partici-
pating in a CPSC proceeding to require the
manufacturer to remove a defective appli-
ance from the market.

Example 2: A newly appointed employee of
the Department of Housing and Urban Devel-
opment (HUD) is a general partner with
three former business associates in a part-
nership that owns a travel agency. The em-
ployee knows that his three general partners
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are also partners in another partnership that
owns a HUD-subsidized housing project. Un-
less he receives a waiver pursuant to 18
U.S.C. 208(b)(1) permitting him to act, the
employee must disqualify himself from par-
ticular matters involving the HUD-sub-
sidized project which his general partners
own.

Example 3: The spouse of an employee of
the Department of Health and Human Serv-
ices (HHS) works for a consulting firm that
provides support services to colleges and uni-
versities on research projects they are con-
ducting under grants from HHS. The spouse
is a salaried employee who has no direct
ownership interest in the firm such as
through stockholding, and the award of a
grant to a particular university will have no
direct and predictable effect on his contin-
ued employment or his salary. Because the
award of a grant will not affect the spouse’s
financial interest, section 208 would not bar
the HHS employee from participating in the
award of a grant to a university to which the
consulting firm will provide services. How-
ever, the employee should consider whether
her participation in the award of the grant
would be barred under the impartiality pro-
vision in the Standards of Ethical Conduct
for Employees of the Executive Branch at 5
CFR 2635.502.

(d) Disqualification. Unless the em-
ployee is authorized to participate in
the particular matter by virtue of an
exemption or waiver described in sub-
part B or subpart C of this part, or the
interest has been divested in accord-
ance with paragraph (e) of this section,
an employee shall disqualify himself
from participating in a particular mat-
ter in which, to his knowledge, he or
any other person specified in the stat-
ute has a financial interest, if the par-
ticular matter will have a direct and
predictable effect on that interest. Dis-
qualification is accomplished by not
participating in the particular matter.

(1) Notification. An employee who be-
comes aware of the need to disqualify
himself from participation in a par-
ticular matter to which he has been as-
signed should notify the person respon-
sible for his assignment. An employee
who is responsible for his own assign-
ments should take whatever steps are
necessary to ensure that he does not
participate in the matter from which
he is disqualified. Appropriate oral or
written notification of the employee’s
disqualification may be made to co-
workers by the employee or a super-
visor to ensure that the employee is
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not involved in a matter from which he
is disqualified.

(2) Documentation. An employee need
not file a written disqualification
statement unless he is required by part
2634 of this chapter to file written evi-
dence of compliance with an ethics
agreement with the Office of Govern-
ment Ethics, is asked by an agency
ethics official or the person responsible
for his assignment to file a written dis-
qualification statement, or is required
to do so by agency supplemental regu-
lation issued pursuant to 5 CFR
2635.105. However, an employee may
elect to create a record of his actions
by providing written notice to a super-
visor or other appropriate official.

Example 1: The supervisor of an employee
of the Department of Education asks the em-
ployee to attend a meeting on his behalf on
developing national standards for science
education in secondary schools. When the
employee arrives for the meeting, she real-
izes one of the participants is the president
of Education Consulting Associates (ECA), a
firm which has been awarded a contract to
prepare a bulletin describing the Depart-
ment’s policies on science education stand-
ards. The employee’s spouse has a sub-
contract with ECA to provide the graphics
and charts that will be used in the bulletin.
Because the employee realizes that the
meeting will involve matters relating to the
production of the bulletin, the employee
properly decides that she must disqualify
herself from participating in the discussions.
After withdrawing from the meeting, the em-
ployee should notify her supervisor about
the reason for her disqualification. She may
elect to put her disqualification statement
in writing, or to simply notify her supervisor
orally. She may also elect to notify appro-
priate coworkers about her need to dis-
qualify herself from this matter.

(e) Divestiture of a disqualifying finan-
cial interest. Upon sale or other divesti-
ture of the asset or other interest that
causes his disqualification from par-
ticipation in a particular matter, an
employee is no longer prohibited from
acting in the particular matter.

(1) Voluntary divestiture. An employee
who would otherwise be disqualified
from participation in a particular mat-
ter may voluntarily sell or otherwise
divest himself of the interest that
causes the disqualification.

(2) Directed divestiture. An employee
may be required to sell or otherwise di-
vest himself of the disqualifying finan-

5 CFR Ch. XVI (1-1-21 Edition)

cial interest if his continued holding of
that interest is prohibited by statute
or by agency supplemental regulation
issued in accordance with §2635.403(a)
of this chapter, or if the agency deter-
mines in accordance with §2635.403(b) of
this chapter that a substantial conflict
exists between the financial interest
and the employee’s duties or accom-
plishment of the agency’s mission.

(3) Eligibility for special tax treatment.
An employee who is directed to divest
an interest may be eligible to defer the
tax consequences of divestiture under
subpart J of part 2634 of this chapter.
An employee who divests before obtain-
ing a certificate of divestiture will not
be eligible for this special tax treat-
ment.

(f) Official duties that give rise to po-
tential conflicts. Where an employee’s
official duties create a substantial
likelihood that the employee may be
assigned to a particular matter from
which he is disqualified, the employee
should advise his supervisor or other
person responsible for his assignments
of that potential so that conflicting as-
signments can be avoided, consistent
with the agency’s needs.

[61 FR 66841, Dec. 18, 1996, as amended at 67
FR 12445, Mar. 19, 2002]

Subpart B—Exemptions Pursuant
to 18 U.S.C. 208(b)(2)

§2640.201 Exemptions for interests in
mutual funds, unit investment
trusts, and employee benefit plans.

(a) Diversified mutual funds and unit
investment trusts. An employee may par-
ticipate in any particular matter af-
fecting one or more holdings of a diver-
sified mutual fund or a diversified unit
investment trust where the disquali-
fying financial interest in the matter
arises because of the ownership of an
interest in the fund or trust.

Example 1 to paragraph (a): An employee
owns shares worth $100,000 in several mutual
funds whose portfolios contain stock in a
small computer company. Each mutual fund
prospectus describes the fund as a ‘‘manage-
ment company,” but does not characterize
the fund as having a policy of concentrating
its investments in any particular industry,
business, single country (other than the
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U.S.) or bonds of a single State. The em-
ployee may participate in agency matters af-
fecting the computer company.

Example 2 to paragraph (a): A non-
supervisory employee of the Department of
Energy owns shares valued at $75,000 in a
mutual fund that expressly concentrates its
holdings in the stock of utility companies.
The employee may not rely on the exemp-
tion in paragraph (a) of this section to act in
matters affecting a utility company whose
stock is a part of the mutual fund’s portfolio
because the fund is not a diversified fund as
defined in §2640.102(a). The employee may,
however, seek an individual waiver under 18
U.S.C. 208(b)(1) permitting him to act.

(b) Sector mutual funds. (1) An em-
ployee may participate in any par-
ticular matter affecting one or more
holdings of a sector mutual fund or a
sector unit investment trust where the
affected holding is not invested in the
sector in which the fund or trust con-
centrates, and where the disqualifying
financial interest in the matter arises
because of ownership of an interest in
the fund or unit investment trust.

(2)(1) An employee may participate in
a particular matter affecting one or
more holdings of a sector mutual fund
or a sector unit investment trust where
the disqualifying financial interest in
the matter arises because of ownership
of an interest in the fund or the unit
investment trust and the aggregate
market value of interests in any sector
fund or funds and any sector unit in-
vestment trust or trusts does not ex-
ceed $50,000.

(ii) For purposes of calculating the
$50,000 de minimis amount in para-
graph (b)(2)(i) of this section, an em-
ployee must aggregate the market
value of all sector mutual funds and
sector unit investment trusts in which
he has a disqualifying financial inter-
est and that concentrate in the same
sector and have one or more holdings
that may be affected by the particular
matter.

Example 1 to paragraph (b): An employee of
the Federal Reserve owns shares in the mu-
tual fund described in the preceding exam-
ple. In addition to holdings in utility compa-
nies, the mutual fund contains stock in cer-
tain regional banks and bank holding compa-
nies whose financial interests would be af-
fected by an investigation in which the Fed-
eral Reserve employee would participate.
The employee is not disqualified from par-
ticipating in the investigation because the
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banks that would be affected are not part of
the sector in which the fund concentrates.

Example 2 to paragraph (b): A health sci-
entist administrator employed in the Public
Health Service at the Department of Health
and Human Services is assigned to serve on
a Departmentwide task force that will rec-
ommend changes in how Medicare reim-
bursements will be made to health care pro-
viders. The employee owns $35,000 worth of
shares in the XYZ Health Sciences Fund, a
sector mutual fund invested primarily in
health-related companies such as pharma-
ceuticals, developers of medical instruments
and devices, managed care health organiza-
tions, and acute care hospitals. The health
scientist administrator may participate in
the recommendations.

Example 3 to paragraph (b): The spouse of
the employee in the previous Example owns
$40,000 worth of shares in ABC Specialized
Portfolios: Healthcare, a sector mutual fund
that also concentrates its investments in
health-related companies. The two funds
focus on the same sector and both contain
holdings that may be affected by the par-
ticular matter. Because the aggregated value
of the two funds exceeds $50,000, the em-
ployee may not rely on the exemption.

(c) Employee benefit plans. An em-
ployee may participate in:

(1) Any particular matter affecting
one or more holdings of an employee
benefit plan, where the disqualifying fi-
nancial interest in the matter arises
from membership in:

(i) The Thrift Savings Plan for Fed-
eral employees described in 5 U.S.C.
8437;

(ii) A pension plan established or
maintained by a State government or
any political subdivision of a State
government for its employees; or

(iii) A diversified employee benefit
plan, provided:

(A) The investments of the plan are
administered by an independent trust-
ee, and the employee, or other person
specified in section 208(a) does not par-
ticipate in the selection of the plan’s
investments or designate specific plan
investments (except for directing that
contributions be divided among several
different categories of investments,
such as stocks, bonds or mutual funds,
which are available to plan partici-
pants); and

(B) The plan is not a profit-sharing or
stock bonus plan.

NOTE TO PARAGRAPH (c)(1): Employee ben-
efit plans that are tax deferred under 26
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U.S.C. 401(k) are not considered profit-shar-
ing plans for purposes of this section. How-
ever, for the exemption to apply, 401(k) plans
must meet the requirements of paragraph
(c)(1)(iii)(A) of this section.

(2) Particular matters of general ap-
plicability, such as rulemaking, affect-
ing the State or local government
sponsor of a State or local government
pension plan described in paragraph
(c)(1)(ii) of this section where the dis-
qualifying financial interest in the
matter arises because of participation
in the plan.

Example 1: An attorney terminates his po-
sition with a law firm to take a position
with the Department of Justice. As a result
of his employment with the firm, the em-
ployee has interests in a 401(k) plan, the as-
sets of which are invested primarily in
stocks chosen by an independent financial
management firm. He also participates in a
defined contribution pension plan main-
tained by the firm, the assets of which are
stocks, bonds, and financial instruments.
The plan is managed by an independent
trustee. Assuming that the manager of the
pension plan has a written policy of diversi-
fying plan investments, the employee may
act in matters affecting the plan’s holdings.
The employee may also participate in mat-
ters affecting the holdings of his 401(k) plan
if the individual financial management firm
that selects the plan’s investments has a
written policy of diversifying the plan’s as-
sets. Employee benefit plans that are tax de-
ferred under 26 U.S.C. 401(k) are not consid-
ered profit-sharing or stock bonus plans for
purposes of this part.

Example 2: An employee of the Department
of Agriculture who is a former New York
State employee has a vested interest in a
pension plan established by the State of New
York for its employees. She may participate
in an agency matter that would affect a com-
pany whose stock is in the pension plan’s
portfolio. She also may participate in a mat-
ter of general applicability affecting all
States, including the State of New York,
such as the drafting and promulgation of a
rule requiring States to expend additional
resources implementing the Food Stamp pro-
gram. Unless she obtains an individual waiv-
er under 18 U.S.C. 208(b)(1), she may not par-
ticipate in a matter involving the State of
New York as a party, such as an application
by the State for additional Federal funding
for administrative support services, if that
matter would affect the State’s ability or
willingness to honor its obligation to pay her
pension benefits.

(d) Matters affecting mutual funds and
unit investment trusts. In addition to
participation in the particular matters

5 CFR Ch. XVI (1-1-21 Edition)

affecting the holdings of mutual funds
and unit investment trusts as per-
mitted under paragraphs (a) and (b) of
this section, an employee may partici-
pate in any particular matter of gen-
eral applicability affecting a mutual
fund or unit investment trust where
the disqualifying financial interest
arises because of the ownership of an
interest in the mutual fund or unit in-
vestment trust.

[61 FR 66841, Dec. 18, 1996; 62 FR 1361, Jan. 9,
1997, as amended at 67 FR 12445, Mar. 19, 2002;
70 FR 69043, Nov. 14, 2005; 78 FR 14442, Mar. 6,
2013]

§2640.202 Exemptions for interests in
securities.

(a) De minimis exemption for matters in-
volving parties. An employee may par-
ticipate in any particular matter in-
volving specific parties in which the
disqualifying financial interest arises
from the ownership by the employee,
his spouse or minor children of securi-
ties issued by one or more entities af-
fected by the matter, if:

(1) The securities are publicly traded,
or are long-term Federal Government,
or are municipal securities; and

(2) The aggregate market value of the
holdings of the employee, his spouse,
and his minor children in the securities
of all entities does not exceed $15,000.

Example 1 to paragraph (a): An employee
owns 100 shares of publicly traded stock val-
ued at $3,000 in XYZ Corporation. As part of
his official duties, the employee is evalu-
ating bids for performing computer mainte-
nance services at his agency and discovers
that XYZ Corporation is one of the compa-
nies that has submitted a bid. The employee
is not required to recuse himself from con-
tinuing to evaluate the bids.

Example 2 to paragraph (a): In the preceding
example, the employee and his spouse each
own $8,000 worth of stock in XYZ Corpora-
tion, resulting in ownership of $16,000 worth
of stock by the employee and his spouse. The
exemption in paragraph (a) of this section
would not permit the employee to partici-
pate in the evaluation of bids because the ag-
gregate market value of the holdings of the
employee, spouse and minor children in XYZ
Corporation exceeds $15,000. The employee
could, however, seek an individual waiver
under 18 U.S.C. 208(b)(1) in order to partici-
pate in the evaluation of bids.

Example 3 to paragraph (a): An employee is
assigned to monitor XYZ Corporation’s per-
formance of a contract to provide computer
maintenance services at the employee’s
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agency. At the time the employee is first as-
signed these duties, he owns publicly traded
stock in XYZ Corporation valued at less
than $15,000. During the time the contract is
being performed, however, the value of the
employee’s stock increases to $17,500. When
the employee knows that the value of his
stock exceeds $15,000, he must disqualify
himself from any further participation in
matters affecting XYZ Corporation or seek
an individual waiver under 18 U.S.C. 208(b)(1).
Alternatively, the employee may divest the
portion of his XYZ stock that exceeds
$15,000. This can be accomplished through a
standing order with his broker to sell when
the value of the stock exceeds $15,000.

(b) De minimis exemption for matters af-
fecting monparties. An employee may
participate in any particular matter
involving specific parties in which the
disqualifying financial interest arises
from the ownership by the employee,
his spouse, or minor children of securi-
ties issued by one or more entities that
are not parties to the matter but that
are affected by the matter, if:

(1) The securities are publicly traded,
or are long-term Federal Government
or municipal securities; and

(2) The aggregate market value of the
holdings of the employee, his spouse
and minor children in the securities of
all affected entities (including securi-
ties exempted under paragraph (a) of
this section) does not exceed $25,000.

Example 1 to paragraph (b): A Food and
Drug Administration advisory committee is
asked to review a new drug application from
Alpha Drug Co. for a new lung cancer drug.
A member of the advisory committee owns
$20,000 worth of stock in Mega Drug Co.,
which manufactures the only similar lung
cancer drug on the market. If approved, the
Alpha Drug Co.’s drug would directly com-
pete with the drug sold by the Mega Drug
Co., resulting in decreased sales of its lung
cancer drug. The committee member may
participate in the review of the new drug.

(c) De minimis exemption for matters of
general applicability. (1) An employee
may participate in any particular mat-
ter of general applicability, such as
rulemaking, in which the disqualifying
financial interest arises from the own-
ership by the employee, his spouse or
minor children of securities issued by
one or more entities affected by the
matter, if:

(i) The securities are publicly traded,
or are municipal securities, the market
value of which does not exceed:

§2640.202

(A) $25,000 in any one such entity;
and

(B) $50,000 in all affected entities; or

(ii) The securities are long-term Fed-
eral Government securities, the mar-
ket value of which does not exceed
$50,000.

(2) For purposes of this paragraph (b),
the value of securities owned by the
employee, his spouse, and minor chil-
dren must be aggregated in applying
the exemption.

Example 1 to paragraph (c): The Bureau of
Export Administration at the Department of
Commerce is in the process of formulating a
regulation concerning exportation of port-
able computers. The regulation will affect
all domestic companies that sell portable
computers. An employee of the Department
who is assisting in drafting the regulation
owns $17,000 worth of stock in CompAmerica
and $20,000 worth of stock in XYZ Computer
Inc. Even though the employee owns $37,000
worth of stock in companies that will be af-
fected by the regulation, she may participate
in drafting the regulation because the value
of the securities she owns does not exceed
$25,000 in any one affected company and the
total value of stock owned in all affected
companies does not exceed $50,000.

(d) Exemption for certain Federal Gov-
ermment securities. An employee may
participate in any particular matter in
which the disqualifying financial inter-
est arises from the ownership of short-
term Federal Government securities or
from U.S. Savings bonds.

(e) Exemption for interests of tax-ex-
empt organizations. An employee may
participate in any particular matter in
which the disqualifying financial inter-
est arises from the ownership of pub-
licly traded or municipal securities, or
long-term Federal Government securi-
ties by an organization which is tax-ex-
empt pursuant to 26 U.S.C. 501(c) (3) or
(4), and of which the employee is an un-
paid officer, director, or trustee, or an
employee, if:

(1) The matter affects only the orga-
nization’s investments, not the organi-
zation directly;

(2) The employee plays no role in
making investment decisions for the
organization, except for participating
in the decision to invest in several dif-
ferent categories of investments such
as stocks, bonds, or mutual funds; and

(3) The organization’s only relation-
ship to the issuer, other than that
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which arises from routine commercial
transactions, is that of investor.

Example 1: An employee of the Federal Re-
serve is a director of the National Associa-
tion to Save Trees (NAST), an environ-
mental organization that is tax-exempt
under section 501(c)(3) of the Internal Rev-
enue Code. The employee knows that NAST
has an endowment fund that is partially in-
vested in the publicly traded stock of Com-
puter Inc. The employee’s position at the
Federal Reserve involves the procurement of
computer software, including software mar-
keted by Computer Inc. The employee may
participate in the procurement of software
from Computer Inc. provided that he is not
involved in selecting NAST’s investments,
and that NAST has no relationship to Com-
puter Inc. other than as an investor in the
company and routine purchaser of Computer
Inc. software.

(f) Exemption for certain interests of
general partners. An employee may par-
ticipate in any particular matter in
which the disqualifying financial inter-
est arises from:

(1) The ownership of publicly traded
securities, long-term Federal Govern-
ment securities, or municipal securi-
ties by the employee’s general partner,
provided:

(i) Ownership of the securities is not
related to the partnership between the
employee and his general partner, and

(ii) The value of the securities does
not exceed $200,000; or

(2) Any interest of the employee’s
general partner if the employee’s rela-
tionship to the general partner is as a
limited partner in a partnership that
has at least 100 limited partners.

Example 1: An employee of the Department
of Transportation is a general partner in a
partnership that owns commercial property.
The employee knows that one of his partners
owns stock in an aviation company valued at
$100,000 because the stock has been pledged
as collateral for the purchase of the commer-
cial property by the partnership. In the ab-
sence of an individual waiver under 18 U.S.C.
208(b)(1), the employee may not act in a mat-
ter affecting the aviation company. Because
the stock has been pledged as collateral,
ownership of the securities is related to the
partnership between the employee and his
general partner.

Example 2: An employee of the Pension
Benefit Guaranty Corporation (PBGC) has a
limited partnership interest in Ambank
Partners, a large partnership with more than
500 limited partners. The partnership assets
are invested in the securities of various fi-

5 CFR Ch. XVI (1-1-21 Edition)

nancial institutions. Ambank’s general part-
ner is Capital Investment Services, an in-
vestment firm whose pension plan for its
own employees is being examined by the
PBGC for possible unfunded liabilities. Even
though the employee’s general partner (Cap-
ital Investment Services) has a financial in-
terest in PBGC’s review of the pension plan,
the employee may participate in the review
because his relationship with his general
partner is that of a limited partner in a part-
nership that has at least 100 limited part-
ners.

[61 FR 66841, Dec. 18, 1996; 62 FR 1361, Jan. 9,
1997, as amended at 67 FR 12445, Mar. 19, 2002]

§2640.203 Miscellaneous exemptions.

(a) Hiring decisions. An employee may
participate in a hiring decision involv-
ing an applicant who is currently em-
ployed by a corporation that issues
publicly traded securities, if the dis-
qualifying financial interest arises
from:

(1) Ownership of publicly traded secu-
rities issued by the corporation; or

(2) Participation in a pension plan
sponsored by the corporation.

(b) Employees on leave from institutions
of higher education. An employee on a
leave of absence from an institution of
higher education may participate in
any particular matter of general appli-
cability affecting the financial inter-
ests of the institution from which he is
on leave, provided that the matter will
not have a special or distinct effect on
that institution other than as part of a
class.

Example 1: An employee at the Department
of Defense (DOD) is on a leave of absence
from his position as a tenured Professor of
Engineering at the University of California
(UC) at Berkeley. While at DOD, he is as-
signed to assist in developing a regulation
which will contain new standards for the
oversight of grants given by DOD. Even
though the TUniversity of California at
Berkeley is a DOD grantee, and will be af-
fected by these new monitoring standards,
the employee may participate in developing
the standards because UC Berkeley will be
affected only as part of the class of all DOD
grantees. However, if the new standards
would affect the employee’s own financial in-
terest, such as by affecting his tenure or his
salary, the employee could not participate in
the matter unless he first obtains an indi-
vidual waiver under section 208(b)(1).
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Example 2: An employee on leave from a
university could not participate in the devel-
opment of an agency program of grants spe-
cifically designed to facilitate research in jet
propulsion systems where the employee’s
university is one of just two or three univer-
sities likely to receive a grant under the new
program. Even though the grant announce-
ment is open to all universities, the employ-
ee’s university is among the very few known
to have facilities and equipment adequate to
conduct the research. The matter would have
a distinct effect on the institution other
than as part of a class.

(c) Multi-campus institutions of higher
education. An employee may partici-
pate in any particular matter affecting
one campus of a State multi-campus
institution of higher education, if the
employee’s disqualifying financial in-
terest is employment in a position with
no multi-campus responsibilities at a
separate campus of the same multi-
campus institution.

Example 1: A special Government employee
(SGE) member of an advisory committee
convened by the National Science Founda-
tion is a full-time professor in the School of
Engineering at one campus of a State univer-
sity. The SGE may participate in formu-
lating the committee’s recommendation to
award a grant to a researcher at another
campus of the same State university system.

Example 2: A member of the Board of Re-
gents at a State university is asked to serve
on an advisory committee established by the
Department of Health and Human Services
to consider applications for grants for
human genome research projects. An appli-
cation from another university that is part
of the same State system will be reviewed by
the committee. Unless he receives an indi-
vidual waiver under section 208(b)(1) or (b)(3),
the advisory committee member may not
participate in matters affecting the second
university that is part of the State system
because as a member of the Board of Re-
gents, he has duties and responsibilities that
affect the entire State educational system.

(d) Exemptions for financial interests
arising from Federal Government employ-
ment or from Social Security or veterans’
benefits. An employee may participate
in any particular matter where the dis-
qualifying financial interest arises
from Federal Government or Federal
Reserve Bank salary or benefits, or
from Social Security or veterans’ bene-
fits, except an employee may not:

(1) Make determinations that indi-
vidually or specially affect his own sal-
ary and benefits; or
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(2) Make determinations, requests, or
recommendations that individually or
specially relate to, or affect, the salary
or benefits of any other person speci-
fied in section 208.

Example 1: An employee of the Office of
Management and Budget may vigorously and
energetically perform the duties of his posi-
tion even though his outstanding perform-
ance would result in a performance bonus or
other similar merit award.

Example 2: A policy analyst at the Defense
Intelligence Agency may request promotion
to another grade or salary level. However,
the analyst may not recommend or approve
the promotion of her general partner to the
next grade.

Example 3: An engineer employed by the
National Science Foundation may request
that his agency pay the registration fees and
appropriate travel expenses required for him
to attend a conference sponsored by the En-
gineering Institute of America. However, the
employee may not approve payment of his
own travel expenses and registration fees un-
less he has been delegated, in advance, au-
thority to make such approvals in accord-
ance with agency policy.

Example 4: A GS-14 attorney at the Depart-
ment of Justice may review and make com-
ments about the legal sufficiency of a bill to
raise the pay level of all Federal employees
paid under the General Schedule even though
her own pay level, and that of her spouse
who works at the Department of Labor,
would be raised if the bill were to become
law.

Example 5: An employee of the Department
of Veterans Affairs (VA) may assist in draft-
ing a regulation that will provide expanded
hospital benefits for veterans, even though
he himself is a veteran who would be eligible
for treatment in a hospital operated by the
VA.

Example 6: An employee of the Office of
Personnel Management may participate in
discussions with various health insurance
providers to formulate the package of bene-
fits that will be available to Federal employ-
ees who participate in the Government’s
Federal Employees Health Benefits Program,
even though the employee will obtain health
insurance from one of these providers
through the program.

Example 7: An employee of the Federal Sup-
ply Service Division of the General Services
Administration (GSA) may participate in
GSA’s evaluation of the feasibility of
privatizing the entire Federal Supply Serv-
ice, even though the employee’s own position
would be eliminated if the Service were
privatized.

Example 8: Absent an individual waiver
under section 208(b)(1), the employee in the
preceding example could not participate in
the implementation of a GSA plan to create
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an employee-owned private corporation
which would carry out Federal Supply Serv-
ice functions under contract with GSA. Be-
cause implementing the plan would result
not only in the elimination of the employee’s
Federal position, but also in the creation of
a new position in the new corporation to
which the employee would be transferred,
the employee would have a disqualifying fi-
nancial interest in the matter arising from
other than Federal salary and benefits, or
Social Security or veterans benefits.

Example 9: A career member of the Senior
Executive Service (SES) at the Internal Rev-
enue Service (IRS) may serve on a perform-
ance review board that makes recommenda-
tions about the performance awards that will
be awarded to other career SES employees at
the IRS. The amount of the employee’s own
SES performance award would be affected by
the board’s recommendations because all
SES awards are derived from the same lim-
ited pool of funds. However, the employee’s
activities on the board involve only rec-
ommendations, and not determinations that
individually or specially affect his own
award. Additionally, 5 U.S.C. 5384(c)(2) re-
quires that a majority of the board’s mem-
bers be career SES employees.

Example 10: In carrying out a reorganiza-
tion of the Office of General Counsel (OGC)
of the Federal Trade Commission, the Dep-
uty General Counsel is asked to determine
which of five Senior Executive Service (SES)
positions in the OGC to abolish. Because her
own position is one of the five SES positions
being considered for elimination, the matter
is one that would individually or specially
affect her own salary and benefits and, there-
fore, the Deputy may not decide which posi-
tion should be abolished.

NOTE TO PARAGRAPH (d): This exemption
does not permit an employee to take any ac-
tion in violation of any other statutory or
regulatory requirement, such as the prohibi-
tion on the employment of relatives at 5
U.Ss.C. 3110.

(e) Commercial discount and incentive
programs. An employee may participate
in any particular matter affecting the
sponsor of a discount, incentive, or
other similar benefit program if the
disqualifying financial interest arises
because of participation in the pro-
gram, provided:

(1) The program is open to the gen-
eral public; and

(2) Participation in the program in-
volves no other financial interest in
the sponsor, such as stockholding.

Example 1: An attorney at the Pension Ben-
efit Guaranty Corporation who is a member
of a frequent flier program sponsored by
Alpha Airlines may assist in an action
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against Alpha for failing to make required
payments to its employee pension fund, even
though the agency action will cause Alpha to
disband its frequent flier program.

(f) Mutual insurance companies. An
employee may participate in any par-
ticular matter affecting a mutual in-
surance company if the disqualifying
financial interest arises because of an
interest as a policyholder, unless the
matter would affect the company’s
ability to pay claims required under
the terms of the policy or to pay the
cash value of the policy.

Example 1: An administrative law judge at
the Department of Labor receives dividends
from a mutual insurance company which he
takes in the form of reduced premiums on
his life insurance policy. The amount of the
dividend is based upon the company’s overall
profitability. Nevertheless, he may preside
in a Department hearing involving a major
corporation insured by the same company
even though the insurance company will
have to pay the corporation’s penalties and
other costs if the Department prevails in the
hearing.

Example 2: An employee of the Department
of Justice is assigned to prosecute a case in-
volving the fraudulent practices of an issuer
of junk bonds. While developing the facts
pertinent to the case, the employee learns
that the mutual life insurance company from
which he holds a life insurance policy has in-
vested heavily in these junk bonds. If the
Government succeeds in its case, the bonds
will be worthless and the corresponding de-
cline in the insurance company’s invest-
ments will impair the company’s ability to
pay claims under the policies it has issued.
The employee may not continue assisting in
the prosecution of the case unless he obtains
an individual waiver pursuant to section
208(b)(1).

(g) Exemption for employment interests
of special Government employees serving
on advisory committees. A special Gov-
ernment employee serving on an advi-
sory committee within the meaning of
the Federal Advisory Committee Act (b
U.S.C. app.) may participate in any
particular matter of general applica-
bility where the disqualifying financial
interest arises from his non-Federal
employment or non-Federal prospec-
tive employment, provided that the
matter will not have a special or dis-
tinct effect on the employee or em-
ployer other than as part of a class.
For purposes of this paragraph, ‘‘dis-
qualifying financial interest’” arising
from non-Federal employment does not
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include the interests of a special Gov-
ernment employee arising from the
ownership of stock in his employer or
prospective employer.

Example 1: A chemist employed by a major
pharmaceutical company has been appointed
to serve on an advisory committee estab-
lished to develop recommendations for new
standards for AIDS vaccine trials involving
human subjects. Even though the chemist’s
employer is in the process of developing an
experimental AIDS vaccine and therefore
will be affected by the new standards, the
chemist may participate in formulating the
advisory committee’s recommendations. The
chemist’s employer will be affected by the
new standards only as part of the class of all
pharmaceutical companies and other re-
search entities that are attempting to de-
velop an AIDS vaccine.

Example 2: The National Cancer Institute
(NCI) has established an advisory committee
to evaluate a university’s performance of an
NCI grant to study the efficacy of a newly
developed breast cancer drug. An employee
of the university may not participate in the
evaluation of the university’s performance
because it is not a matter of general applica-
bility.

Example 3: An engineer whose principal em-
ployment is with a major Department of De-
fense (DOD) contractor is appointed to serve
on an advisory committee established by
DOD to develop concepts for the next genera-
tion of laser-guided missiles. The engineer’s
employer, as well as a number of other simi-
lar companies, has developed certain missile
components for DOD in the past, and has the
capability to work on aspects of the newer
missile designs under consideration by the
committee. The engineer owns $20,000 worth
of stock in his employer. Because the exemp-
tion for the employment interests of special
Government employees serving on advisory
committees does not extend to financial in-
terests arising from the ownership of stock,
the engineer may not participate in com-
mittee matters affecting his employer unless
he receives an individual waiver under sec-
tion 208(b)(1) or (b)(3), or determines whether
the exemption for interests in securities at
§2640.202(b) applies.

(h) Directors of Federal Reserve Banks.
A Director of a Federal Reserve Bank
or a branch of a Federal Reserve Bank
may participate in the following mat-
ters, even though they may be par-
ticular matters in which he, or any
other person specified in section 208(a),
has a disqualifying financial interest:

(1) Establishment of rates to be
charged for all advances and discounts
by Federal Reserve Banks;
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(2) Consideration of monetary policy
matters, regulations, statutes and pro-
posed or pending legislation, and other
matters of broad applicability intended
to have uniform application to banks
within the Reserve Bank district;

(3) Approval or ratification of exten-
sions of credit, advances or discounts
to a depository institution that has not
been determined to be in a hazardous
financial condition by the President of
the Reserve Bank; or

(4) Approval or ratification of exten-
sions of credit, advances or discounts
to a depository institution that has
been determined to be in a hazardous
financial condition by the President of
the Reserve Bank, provided that the dis-
qualifying financial interest arises
from the ownership of stock in, or serv-
ice as an officer, director, trustee, gen-
eral partner or employee, of an entity
other than the depository institution,
or its parent holding company or sub-
sidiary of such holding company.

(1) Medical products. A special Govern-
ment employee serving on an advisory
committee within the meaning of the
Federal Advisory Committee Act (b
U.S.C. app.) may participate in Federal
advisory committee matters con-
cerning medical products if the dis-
qualifying financial interest arises
from:

(1) Employment with a hospital or
other similar medical facility whose
only interest in the medical product or
device is purchase of it for use by, or
sale to, its patients; or

(2) The use or prescription of medical
products for patients.

(j) Nonvoting members of standing tech-
nical advisory committees established by
the Food and Drug Administration. A
special Government employee serving
as a nonvoting representative member
of an advisory committee established
by the Food and Drug Administration
pursuant to the requirements of the
Federal Advisory Committee Act (5
U.S.C. app.) and appointed under a
statutory authority requiring the ap-
pointment of representative members,
may participate in any particular mat-
ter affecting a disqualifying financial
interest in the class which the em-
ployee represents. Nonvoting rep-
resentative members of Food and Drug
Administration advisory committees
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are described in 21 CFR 14.80(b)(2),
14.84, 14.86, and 14.95(a).

Example 1: The FDA’s Medical Devices Ad-
visory Committee is established pursuant to
21 U.S.C. 360c(b), which requires that each
panel of the Committee include one non-
voting industry representative and one non-
voting consumer representative. An industry
representative on the Ophthalmic Devices
Panel of this Committee has been appointed
as a special Government employee, in ac-
cordance with the procedures described at 14
CFR 14.84. The special Government employee
may participate in Panel discussions con-
cerning the premarket approval application
for a silicone posterior chamber intraocular
lens manufactured by MedInc, even though
she is employed by, and owns stock in, an-
other company that manufactures a com-
peting product. However, a consumer rep-
resentative who serves as a special Govern-
ment employee on the same Panel may not
participate in Panel discussions if he owns
$30,000 worth of stock in MedInc unless he
first obtains an individual waiver under 18
U.S.C. 208 (b)(1) or (b)(3).

(k) Employees of the Tennessee Valley
Authority. An employee of the Ten-
nessee Valley Authority (TVA) may
participate in developing or approving
rate schedules or similar matters af-
fecting the general cost of electric
power sold by TVA, if the disqualifying
financial interest arises from use of
such power by the employee or by any
other person specified in section 208(a).

(1) Exemption for financial interests of
non-Federal government employers in the
decennial census. An employee of the
Bureau of the Census at the United
States Department of Commerce, who
is also an employee of a State, local, or
tribal government, may participate in
the decennial census notwithstanding
the disqualifying financial interests of
the employee’s non-Federal govern-
ment employer in the census provided
that the employee:

(1) Does not serve in a State, local, or
tribal government position which is
filled through public election;

(2) Was hired for a temporary posi-
tion under authority of 13 U.S.C. 23;
and

(3) Is serving in a Local Census Office
or an Accuracy and Coverage Evalua-
tion function position as an enu-
merator, crew leader, or field oper-
ations supervisor.

(m) Official participation in nonprofit
organizations. An employee may par-
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ticipate in any particular matter where
the disqualifying financial interest is
that of a nonprofit organization in
which the employee serves (or is seek-
ing or has an arrangement to serve),
solely in an official capacity, as an of-
ficer, director or trustee.

NOTE TO PARAGRAPH (m): Nothing in this
paragraph shall be deemed independent au-
thority for an agency to assign an employee
to serve in an official capacity with a par-
ticular nonprofit organization. Agencies will
make such determinations based on an eval-
uation of their own statutory authorities
and missions. Individual agency decisions to
permit (or not permit) an employee to serve
in an official capacity necessarily involve a
range of legal, policy, and managerial con-
siderations, and nothing in this paragraph is
intended to interfere with an agency’s dis-
cretion to assign official duties and limit
such assignments as the agency deems ap-
propriate.

[61 FR 66841, Dec. 18, 1996, as amended at 62
FR 23128, Apr. 29, 1997; 656 FR 16513, Mar. 29,
2000; 78 FR 14442, Mar. 6, 2013]

§2640.204 Prohibited financial inter-
ests.

None of the exemptions set forth in
§§2640.201, 2640.202, or 2640.203 apply to
any financial interest held or acquired
by an employee, his spouse, or minor
child in violation of a statute or agen-
cy supplemental regulation issued in
accordance with 5 CFR 2635.105, or that
is otherwise prohibited under 5 CFR
2635.403(b).

Example 1 to §2640.204: The Office of the
Comptroller of the Currency (OCC), in a reg-
ulation that supplements part 2635 of this
chapter, prohibits certain employees from
owning stock in commercial banks. If an
OCC employee purchases stock valued at
$2,000 in contravention of the regulation, the
exemption at §2640.202(a) for interests aris-
ing from the ownership of no more than
$15,000 worth of publicly traded stock will
not apply to the employee’s participation in
matters affecting the bank.

[61 FR 66841, Dec. 18, 1996, as amended at 67
FR 12446, Mar. 19, 2002]

§2640.205 Employee responsibility.

Prior to taking official action in a
matter which an employee Kknows
would affect his financial interest or
the interest of another person specified
in 18 U.S.C. 208(a), an employee must
determine whether one of the exemp-
tions in §§2640.201, 2640.202, or 2640.203
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would permit his action notwith-
standing the existence of the disquali-
fying interest. An employee who is un-
sure whether an exemption is applica-
ble in a particular case, should consult
an agency ethics official prior to tak-
ing action in a particular matter.

§2640.206 Existing agency exemptions.

An employee who, prior to January
17, 1997, acted in an official capacity in
a particular matter in which he had a
financial interest, will be deemed to
have acted in accordance with applica-
ble regulations if he acted in reliance
on an exemption issued by his employ-
ing Government agency pursuant to 18
U.S.C. 208(b)(2), as in effect prior to No-
vember 30, 1989.

Subpart C—Individual Waivers

§2640.301 Waivers issued pursuant to
18 U.S.C. 208(b)(1).

(a) Requirements for issuing an indi-
vidual waiver under 18 U.S.C. 208(b)(1).
Pursuant to 18 U.S.C. 208(b)(1), an agen-
cy may determine in an individual case
that a disqualifying financial interest
in a particular matter or matters is
not so substantial as to be deemed like-
ly to affect the integrity of the em-
ployee’s services to the Government.
Upon making that determination, the
agency may then waive the employee’s
disqualification notwithstanding the
financial interest, and permit the em-
ployee to participate in the particular
matter. Waivers issued pursuant to sec-
tion 208(b)(1) should comply with the
following requirements:

(1) The disqualifying financial inter-
est, and the nature and circumstances
of the particular matter or matters,
must be fully disclosed to the Govern-
ment official responsible for appointing
the employee to his position (or other
Government official to whom authority
to issue such a waiver for the employee
has been delegated);

(2) The waiver must be issued in writ-
ing by the Government official respon-
sible for appointing the employee to
his position (or other Government offi-
cial to whom the authority to issue
such a waiver for the employee has
been delegated);

(3) The waiver should describe the
disqualifying financial interest, the
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particular matter or matters to which
it applies, the employee’s role in the
matter or matters, and any limitations
on the employee’s ability to act in such
matters;

(4) The waiver shall be based on a de-
termination that the disqualifying fi-
nancial interest is not so substantial as
to be deemed likely to affect the integ-
rity of the employee’s services to the
Government. Statements concerning
the employee’s good character are not
material to, nor a basis for making,
such a decision;

(5) The waiver must be issued prior to
the employee taking any action in the
matter or matters; and

(6) The waiver may apply to both
present and future financial interests,
provided the interests are described
with sufficient specificity.

NOTE TO PARAGRAPH (a): The disqualifying
financial interest, the particular matter or
matters to which the waiver applies, and the
employee’s role in such matters do not need
to be described with any particular degree of
specificity. For example, if a waiver were to
apply to all matters which an employee
would undertake as part of his official du-
ties, the waiver document would not have to
enumerate those duties. The information
contained in the waiver, however, should
provide a clear understanding of the nature
and identity of the disqualifying financial
interest, the matters to which the waiver
will apply, and the employee’s role in such
matters.

(b) Agency determination concerning
substantiality of the disqualifying finan-
cial interest. In determining whether a
disqualifying financial interest is suffi-
ciently substantial to be deemed likely
to affect the integrity of the employ-
ee’s services to the Government, the
responsible official may consider the
following factors:

(1) The type of interest that is cre-
ating the disqualification (e.g. stock,
bonds, real estate, other securities,
cash payment, job offer, or enhance-
ment of a spouse’s employment);

(2) The identity of the person whose
financial interest is involved, and if
the interest is not the employee’s, the
relationship of that person to the em-
ployee;

(3) The dollar value of the disquali-
fying financial interest, if it is known
or can be estimated (e.g. the amount of
cash payment which may be gained or
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lost, the salary of the job which will be
gained or lost, the predictable change
in either the market value of the stock
or the actual or potential profit or loss
or cost of the matter to the company
issuing the stock, the change in the
value of real estate or other securities);

(4) The value of the financial instru-
ment or holding from which the dis-
qualifying financial interest arises (e.g.
the face value of the stock, bond, other
security or real estate) and its value in
relationship to the individual’s assets.
If the disqualifying financial interest is
that of a general partner or organiza-
tion specified in section 208, this infor-
mation must be provided only to the
extent that it is known by the em-
ployee; and

(5) The nature and importance of the
employee’s role in the matter, includ-
ing the extent to which the employee is
called upon to exercise discretion in
the matter.

(6) Other factors which may be taken
into consideration include:

(i) The sensitivity of the matter;

(ii) The need for the employee’s serv-
ices in the particular matter; and

(iii) Adjustments that may be made
in the employee’s duties that would re-
duce or eliminate the likelihood that
the integrity of the employee’s services
would be questioned by a reasonable
person.

§2640.302 Waivers issued pursuant to
18 U.S.C. 208(b)(3).

(a) Requirements for issuing an indi-
vidual waiver under 18 U.S.C. 208(b)(3).
Pursuant to 18 U.S.C. 208(b)(3), an agen-
cy may determine in an individual case
that the prohibition of 18 U.S.C. 208(a)
should not apply to a special Govern-
ment employee serving on, or an indi-
vidual being considered for, appoint-
ment to an advisory committee estab-
lished under the Federal Advisory
Committee Act, notwithstanding the
fact that the individual has one or
more financial interests that would be
affected by the activities of the advi-
sory committee. The agency’s deter-
mination must be based on a certifi-
cation that the need for the employee’s
services outweighs the potential for a
conflict of interest created by the fi-
nancial interest involved. Waivers
issued pursuant to 18 U.S.C. 208(b)(3)
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should comply with the following re-
quirements:

(1) The advisory committee upon
which the individual is serving, or will
serve, is an advisory committee within
the meaning of the Federal Advisory
Committee Act, 5 U.S.C. app.;

(2) The waiver must be issued in writ-
ing by the Government official respon-
sible for the individual’s appointment
(or other Government official to which
authority to issue such waivers has
been delegated) after the official re-
views the financial disclosure report
filed by the individual pursuant to the
Ethics in Government Act of 1978;

(3) The waiver must include a certifi-
cation that the need for the individ-
ual’s services on the advisory com-
mittee outweighs the potential for a
conflict of interest;

(4) The facts upon which the certifi-
cation is based should be fully de-
scribed in the waiver, including the na-
ture of the financial interest, and the
particular matter or matters to which
the waiver applies;

(6) The waiver should describe any
limitations on the individual’s ability
to act in the matter or matters;

(6) The waiver must be issued prior to
the individual taking any action in the
matter or matters; and

(7) The waiver may apply to both
present and future financial interests
of the individual, provided the inter-
ests are described with sufficient speci-
ficity.

(b) Agency certification concerning
need for individual’s services. In deter-
mining whether the need for an indi-
vidual’s services on an advisory com-
mittee outweighs the potential for a
conflict of interest created by the dis-
qualifying financial interest, the re-
sponsible official may consider the fol-
lowing factors:

(1) The type of interest that is cre-
ating the disqualification (e.g. stock,
bonds, real estate, other securities,
cash payment, job offer, or enhance-
ment of a spouse’s employment);

(2) The identity of the person whose
financial interest is involved, and if
the interest is not the individual’s, the
relationship of that person to the indi-
vidual;

(3) The uniqueness of the individual’s
qualifications;
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(4) The difficulty of locating a simi-
larly qualified individual without a dis-
qualifying financial interest to serve
on the committee;

(5) The dollar value of the disquali-
fying financial interest, if it is known
or can be estimated (e.g. the amount of
cash payment which may be gained or
lost, the salary of the job which will be
gained or lost, the predictable change
in either the market value of the stock
or the actual or potential profit or loss
or cost of the matter to the company
issuing the stock, the change in the
value of real estate or other securities);

(6) The value of the financial instru-
ment or holding from which the dis-
qualifying financial interest arises (e.g.
the face value of the stock, bond, other
security or real estate) and its value in
relationship to the individual’s assets.
If the disqualifying financial interest is
that of a general partner or organiza-
tion specified in section 208, this infor-
mation must be provided only to the
extent that it is known by the em-
ployee; and

(7) The extent to which the disquali-
fying financial interest will be affected
individually or particularly by the ac-
tions of the advisory committee.

§2640.303 Consultation and notifica-
tion regarding waivers.

When practicable, an official is re-
quired to consult formally or infor-
mally with the Office of Government
Ethics prior to granting a waiver re-
ferred to in §§2640.301 and 2640.302. A
copy of each such waiver is to be for-
warded to the Director of the Office of
Government Ethics.

§2640.304 Public availability of agency
waivers.

(a) Availability. A copy of an agency
waiver issued pursuant to 18 U.S.C. 208
(b)(1) or (b)(3) shall be made available
upon request to the public by the
issuing agency. Public release of waiv-
ers shall be in accordance with the pro-
cedures set forth in section 105 of the
Ethics in Government Act of 1978, as
amended. Those procedures are de-
scribed in 5 CFR 2634.603.

(b) Limitations on availability. In mak-
ing a waiver issued pursuant to 18
U.S.C. 208 (b)(1) or (b)(3) publicly avail-
able, an agency:

Pt. 2641

(1) May withhold from public disclo-
sure any information contained in the
waiver that would be exempt from dis-
closure pursuant to 5 U.S.C. 552; and

(2) Shall withhold from public disclo-
sure information in a waiver issued
pursuant to 18 U.S.C. 208(b)(3) con-
cerning an individual’s financial
interestwhich is more extensive than
that required to be disclosed by the in-
dividual in his financial disclosure re-
port under the Ethics in Government
Act of 1978, as amended, or which is
otherwise subject to a prohibition on
public disclosure under law.

PART 2641—POST-EMPLOYMENT
C(o)NgLICT OF INTEREST RESTRIC-
TION

Subpart A—General Provisions

Sec.

2641.101
2641.102
2641.103
2641.104

Purpose.

Applicability.

Enforcement and penalties.

Definitions.

2641.1056 Advice.

2641.106 Applicability of certain provisions
to Vice President.

Subpart B—Prohibitions

2641.201 Permanent restriction on any
former employee’s representations to
United States concerning particular mat-
ter in which the employee participated
personally and substantially.

2641.202 Two-year restriction on any former
employee’s representations to TUnited
States concerning particular matter for
which the employee had official responsi-
bility.

2641.203 One-year restriction on any former
employee’s representations, aid, or ad-
vice concerning ongoing trade or treaty
negotiation.

2641.204 One-year restriction on any former
senior employee’s representations to
former agency concerning any matter,
regardless of prior involvement.

2641.206 Two-year restriction on any former
very senior employee’s representations
to former agency or certain officials con-
cerning any matter, regardless of prior
involvement.

2641.206 One-year restriction on any former
senior or very senior employee’s rep-
resentations on behalf of, or aid or advice
to, foreign entity.

2641.207 One-year restriction on any former
private sector assignee under the Infor-
mation Technology Exchange Program
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representing, aiding, counseling or as-
sisting in representing in connection
with any contract with former agency.

Subpart C—Exceptions, Waivers and
Separate Components

2641.301 Statutory exceptions and waivers.

2641.302 Separate agency components.

APPENDIX A TO PART 2641—POSITIONS WAIVED
FroMm 18 U.S.C. 207(c) and (f)

APPENDIX B TO PART 2641 —AGENCY COMPO-
NENTS FOR PURPOSES OF 18 U.S.C. 207(c)

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); 18 U.S.C. 207; E.O. 12674,
54 FR 15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

SOURCE: 73 FR 36186, June 25, 2008, unless
otherwise noted.

Subpart A—General Provisions

§2641.101 Purpose.

18 U.S.C. 207 prohibits certain acts by
former employees (including current
employees who formerly served in
‘“‘senior” or ‘‘very senior’’ employee po-
sitions) which involve, or may appear
to involve, the unfair use of prior Gov-
ernment employment. None of the re-
strictions of section 207 prohibits any
former employee, regardless of Govern-
ment rank or position, from accepting
employment with any particular pri-
vate or public employer. Rather, sec-
tion 207 prohibits a former employee
from providing certain services to or
on behalf of non-Federal employers or
other persons, whether or not done for
compensation. These restrictions are
personal to the employee and are not
imputed to others. (See, however, the
note following §2641.103 concerning 18
U.S.C. 2)

(a) This part 2641 explains the scope
and content of 18 U.S.C. 207 as it ap-
plies to former employees of the execu-
tive branch or of certain independent
agencies (including current employees
who formerly served in ‘‘senior” or
“‘very senior’” employee positions). Al-
though certain restrictions in section
207 apply to former employees of the
District of Columbia, Members and
elected officials of the Congress and
certain legislative staff, and employees
of independent agencies in the legisla-
tive and judicial branches, this part is
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not intended to provide guidance to
those individuals.

(b) Part 2641 does not address post-
employment restrictions that may be
contained in laws or authorities other
than 18 U.S.C. 207. These restrictions
include those in 18 U.S.C. 203 and 41
U.S.C. 423(d).

§2641.102 Applicability.

Since its enactment in 1962, 18 U.S.C.
207 has been amended several times. As
a consequence of these amendments,
former executive branch employees are
subject to varying post-employment
restrictions depending upon the date
they terminated Government service
(or service in a ‘‘senior’ or ‘‘very sen-
ior” employee position).

(a) Employees terminating on or after
January 1, 1991. Former employees who
terminated or employees terminating
Government service (or service in a
‘“‘senior” or ‘‘very senior’’ employee po-
sition) on or after January 1, 1991, are
subject to the provisions of 18 U.S.C.
207 as amended by the Ethics Reform
Act of 1989, title I, Public Law 101-194,
103 Stat. 1716 (with amendments en-
acted by Act of May 4, 1990, Pub. L. 101-
280, 104 Stat. 149) and by subsequent
amendments. This part 2641 provides
guidance concerning section 207 to
these former employees.

(b) Employees terminating between July
1, 1979 and December 31, 1990. Former
employees who terminated service be-
tween July 1, 1979, and December 31,
1990, are subject to the provisions of
section 207 as amended by the Ethics in
Government Act of 1978, title V, Public
Law 95-521, 92 Stat. 1864 (with amend-
ments enacted by Act of June 22, 1979,
Pub. L. 96-28, 93 Stat. 76). Regulations
providing guidance concerning 18
U.S.C. 207 to these employees were last
published in the 2008 edition of title 5
of the Code of Federal Regulations, re-
vised as of January 1, 2008.

(c) Employees terminating prior to July
1, 1979. Former employees who termi-
nated service prior to July 1, 1979, are
subject to the provisions of 18 U.S.C.
207 as enacted in 1962 by the Act of Oc-
tober 23, 1962, Public Law 87-849, 76
Stat. 1123.

NOTE TO §2641.102: The provisions of this
part 2641 reflect amendments to 18 U.S.C. 207
enacted subsequent to the Ethics Reform Act
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of 1989 and before July 25, 2008. An employee
who terminated Government service (or serv-
ice in a ‘‘senior” or ‘‘very senior’” employee
position) between January 1, 1991, and July
25, 2008 may have become subject, upon ter-
mination, to a version of the statute that ex-
isted prior to the effective date of one or
more of those amendments. Those amend-
ments concerned: (1) changes, effective in
1990, 1996, and 2004 concerning the rate of
basic pay triggering ‘‘senior employee’ sta-
tus for purposes of section 207(c); (2) the rein-
statement and subsequent amendment of the
Presidential waiver authority in section
207(k); (3) the length of the restriction set
forth in section 207(f) as applied to a former
United States Trade Representative or Dep-
uty United States Trade Representative; (4)
the addition of section 207(j)(7), an exception
to section 207(c) and (d); (6) a change to sec-
tion 207(j)(2)(B), an exception to section
207(c) and (d); (6) the addition of assignees
under the Information Technology Exchange
Program to the categories of ‘‘senior em-
ployee’ for purposes of section 207(c); (7) the
addition of section 207(1), applicable to
former private sector assignees under the In-
formation Technology Exchange Program;
(8) a change to the length of the restriction
set forth in section 207(d); and (9) the addi-
tion of a cross-reference in section
207(j))(1)(B) to a revised exception in the In-
dian Self-Determination and Education As-
sistance Act.

§2641.103 Enforcement and penalties.

(a) Enforcement. Criminal and civil
enforcement of the provisions of 18
U.S.C. 207 is the responsibility of the
Department of Justice. An agency is
required to report to the Attorney Gen-
eral any information, complaints or al-
legations of possible criminal conduct
in violation of title 18 of the United
States Code, including possible viola-
tions of section 207 by former officers
and employees. See 28 U.S.C. 535. When
a possible violation of section 207 is re-
ferred to the Attorney General, the re-
ferring agency shall concurrently no-
tify the Director of the Office of Gov-
ernment Ethics of the referral in ac-
cordance with 5 CFR 2638.603.

(b) Penalties and injunctions. 18 U.S.C.
216 provides for the imposition of one
or more of the following penalties and
injunctions for a violation of section
207:

(1) Criminal penalties. 18 U.S.C. 216(a)
sets forth the maximum imprisonment
terms for felony and misdemeanor vio-
lations of section 207. Section 216(a)
also provides for the imposition of
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criminal fines for violations of section
207. For the amount of the criminal
fines that may be imposed, see 18 U.S.C.
3571.

(2) Civil penalties. 18 U.S.C. 216(b) au-
thorizes the Attorney General to take
civil actions to impose civil penalties
for violations of section 207 and sets
forth the amounts of the civil fines.

(38) Injunctive relief. 18 U.S.C. 216(c)
authorizes the Attorney General to
seek an order from a United States Dis-
trict Court to prohibit a person from
engaging in conduct which violates sec-
tion 207.

(c) Other relief. In addition to any
other remedies provided by law, the
United States may, pursuant to 18
U.S.C. 218, void or rescind contracts,
transactions, and other obligations of
the United States in the event of a
final conviction pursuant to section
207, and recover the amount expended
or the thing transferred or its reason-
able value.

NOTE TO §2641.103: A person or entity who
aids, abets, counsels, commands, induces, or
procures commission of a violation of sec-
tion 207 is punishable as a principal under 18
U.S.C. 2.

§2641.104 Definitions.

For purposes of this part:

Agency means any department, inde-
pendent establishment, commission,
administration, authority, board or bu-
reau of the United States or Govern-
ment corporation. The term includes
any independent agency not in the leg-
islative or judicial branches.

Agency ethics official means the des-
ignated agency ethics official (DAEO)
or the alternate DAEO, appointed in
accordance with 5 CFR 2638.202(b), and
any deputy ethics official described in
5 CFR 2638.204.

Department means one of the execu-
tive departments listed in 5 U.S.C. 101.

Designated agency  ethics  official
(DAEO) means the official designated
under 5 CFR 2638.201 to coordinate and
manage an agency’s ethics program.

Employee means, for purposes of de-
termining the individuals subject to 18
U.S.C. 207, any officer or employee of
the executive branch or any inde-
pendent agency that is not a part of
the legislative or judicial branches.
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The term does not include the Presi-
dent or the Vice President, an enlisted
member of the Armed Forces, or an of-
ficer or employee of the District of Co-
lumbia. The term includes an indi-
vidual appointed as an employee or de-
tailed to the Federal Government
under the Intergovernmental Personnel
Act (b U.S.C. 3371-3376) or specifically
subject to section 207 under the terms
of another statute. It encompasses sen-
ior employees, very senior employees,
special Government employees, and
employees serving without compensa-
tion. (This term is redefined elsewhere
in this part, as necessary, when the
term is used for other purposes.)

Ezecutive branch includes an execu-
tive department as defined in 5 U.S.C.
101, a Government corporation, an
independent establishment (other than
the Government Accountability Of-
fice), the Postal Service, the Postal
Regulatory Commission, and also in-
cludes any other entity or administra-
tive unit in the executive branch.

Former employee means an individual
who has completed a period of service
as an employee. Unless otherwise indi-
cated, the term encompasses a former
senior employee and a former very sen-
ior employee. An individual becomes a
former employee at the termination of
Government service, whereas an indi-
vidual becomes a former senior em-
ployee or a former very senior em-
ployee at the termination of service in
a senior or very senior employee posi-
tion.

Example 1 to the definition of former em-
ployee: An individual served as an employee
of the Agency for International Develop-
ment, an agency within the executive
branch. Since he was, therefore, an ‘‘em-
ployee” as that term is defined in this sec-
tion by virtue of having served in the execu-
tive branch, he became a ‘‘former employee’’
when he terminated Government service to
pursue his hobbies.

Example 2 to the definition of former em-
ployee: An individual served as an employee
of the Tennessee Valley Authority (TVA).
Since the TVA is a corporation owned or
controlled by the Government of the United
States, she served as an employee in the ‘‘ex-
ecutive branch’ as that term is defined in
this section. She became a ‘‘former em-
ployee,” therefore, when she terminated
Government service to do some traveling.

Example 3 to the definition of former em-
ployee: An individual terminated a GS-14 po-
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sition in the executive branch to accept a po-
sition in the legislative branch. He did not
become a ‘‘former employee’ when he termi-
nated service in the executive branch since
he did not terminate ‘“‘Government service”
as that term is defined in this section.

Example 4 to the definition of former em-
ployee: An individual is appointed by the
President to serve as a special Government
employee on the Oncological Drug Advisory
Committee at the Department of Health and
Human Services. The special Government
employee meets with the committee five
days per year. She does not terminate Gov-
ernment service at the end of each meeting
of the committee and therefore does not at
that time become a ‘‘former employee.”” She
becomes a ‘‘former employee’ when her ap-
pointment terminates, provided that she is
not reappointed without break in service to
the same or another Federal Government po-
sition.

Example 5 to the definition of former em-
ployee: An individual is a Major in the U.S.
Army Reserve. The Major earns points to-
ward retirement by participating in weekend
drills and performing active duty for train-
ing for two weeks each year. The Major is
not a special Government employee when he
performs weekend drills, but is considered to
be one while on active duty for training. The
Major is considered to be a ‘‘former em-
ployee’” when he terminates each period of
active duty for training.

Example 6 to the definition of former em-
ployee: A foreign service officer served as a
‘‘senior employee” of the Department of
State. After retiring, and with no break in
service, he accepted a civil service appoint-
ment on a temporary basis, at the GS-15
level. Since he did not terminate Govern-
ment service, he did not become a ‘‘former
employee’” when he retired from the foreign
service. He did, however, become a ‘‘former
senior employee.”’

Former senior employee is an indi-
vidual who terminates service in a sen-
ior employee position (without succes-
sive Government service in another
senior position).

Former very senior employee is an indi-
vidual who terminates service in a very
senior employee position (without suc-
cessive Government service in another
very senior employee position).

Government corporation means, for
purposes of determining the individ-
uals subject to 18 U.S.C. 207, a corpora-
tion that is owned or controlled by the
Government of the United States. For
purposes of identifying or determining
individuals with whom post-employ-
ment contact is restricted, matters to
which the United States is a party or
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has a direct and substantial interest,
decisions which a former senior or very
senior employee cannot seek to influ-
ence on behalf of a foreign entity, and
whether a former employee is acting on
behalf of the United States, it means a
corporation in which the United States
has a proprietary interest as distin-
guished from a custodial or incidental
interest as shown by the functions, fi-
nancing, control, and management of
the corporation.

Government service means a period of
time during which an individual is em-
ployed by the Federal Government
without a break in service. As applied
to a special Government employee
(SGE), Government service refers to
the period of time covered by the indi-
vidual’s appointment or appointments
(or other act evidencing employment
with the Government), regardless of
any interval or intervals between days
actually served. See example 4 to the
definition of former employee in this
section. In the case of Reserve officers
of the Armed Forces or officers of the
National Guard of the United States
who are not otherwise employees of the
United States, Government service
shall be considered to end upon the ter-
mination of a period of active duty or
active duty for training during which
they served as SGEs. See example 5 to
the definition of former employee in
this section.

He, his, and him include she, hers, and
her, and vice versa.

Judicial branch means the Supreme
Court of the United States; the United
States courts of appeals; the United
States district courts; the Court of
International Trade; the United States
bankruptcy courts; any court created
pursuant to Article I of the United
States Constitution, including the
United States Court of Appeals for the
Armed Forces, the United States
Claims Court, and the United States
Tax Court, but not including a court of
a territory or possession of the United
States; the Federal Judicial Center;
and any other agency, office, or entity
in the judicial branch.

Legislative branch means the Con-
gress; it also means the Office of the
Architect of the Capitol, the United
States Botanic Garden, the Govern-
ment Accountability Office, the Gov-
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ernment Printing Office, the Library of
Congress, the Office of Technology As-
sessment, the Congressional Budget Of-
fice, the United States Capitol Police,
and any other agency, entity, office, or
commission established in the legisla-
tive branch.

Person includes an individual, cor-
poration, company, association, firm,
partnership, society, joint stock com-
pany, or any other organization, insti-
tution, or entity, including any officer,
employee, or agent of such person or
entity. Unless otherwise indicated, the
term is all-inclusive and applies to
commercial ventures and nonprofit or-
ganizations as well as to foreign, State
and local governments. The term in-
cludes the ‘“‘United States” as that
term is defined in §2641.301(a)(1).

Senior employee means an employee,
other than a very senior employee, who
is:

(1) Employed in a position for which
the rate of pay is specified in or fixed
according to 5 U.S.C. 5311-5318 (the Ex-
ecutive Schedule);

(2) Employed in a position for which
the employee is paid at a rate of basic
pay which is equal to or greater than
86.5 percent of the rate of basic pay for
level II of the Executive Schedule; or,
for a period of two years following No-
vember 24, 2003, was employed on No-
vember 23, 2003 in a position for which
the rate of basic pay was equal to or
greater than the rate of basic pay pay-
able for level 5 of the Senior Executive
Service; for purposes of this paragraph,
“rate of basic pay’’ does not include lo-
cality-based adjustments or additional
pay such as bonuses, awards and var-
ious allowances;

(3) Appointed by the President to a
position under 3 U.S.C. 105(a)(2)(B);

(4) Appointed by the Vice President
to a position under 3 U.S.C. 106(a)(1)(B);

(5) An active duty commissioned offi-
cer of the uniformed services serving in
a position for which the pay grade (as
specified in 37 U.S.C. 201) is pay grade
O-T or above; or

(6) Assigned from a private sector or-
ganization under chapter 37 of 5 U.S.C.
(Information Technology Exchange
Program).

Example 1 to the definition of senior em-
ployee: A former administrative law judge
serves on a commission created within the
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executive branch to adjudicate certain
claims arising from a recent military oper-
ation. The position is uncompensated but the
judge receives travel expenses. The judge is
not employed in a position for which the rate
of pay is specified in or fixed according to
the Executive Schedule, is not serving in a
position to which he was appointed by the
President or Vice President under 3 U.S.C.
105(a)(2)(B) or 106(a)(1)(B), and is not em-
ployed in a position for which his rate of
basic pay is equal to or greater than 86.5 per-
cent of the rate of basic pay for level II of
the Executive Schedule. He is not a senior
employee.

Example 2 to the definition of senior em-
ployee: A doctor is hired to fill a ‘‘senior-
level” position and is initially compensated
pursuant to 5 U.S.C. 5376 at a rate of basic
pay slightly less than 86.5 percent of the rate
of basic pay payable for level II of the Execu-
tive Schedule. If both the annual pay adjust-
ment provided for in 5 CFR 534.504 and the
periodic pay adjustment authorized in 5 CFR
534.503 result in a rate of basic pay equal to
or above 86.5 percent of the rate of basic pay
payable for level II of the Executive Sched-
ule, the doctor will become a senior em-
ployee.

Example 3 to the definition of senior em-
ployee: A criminal investigator in the Office
of the Inspector General at the Department
of Housing and Urban Development is a GS-
15 employee but also receives Law Enforce-
ment Availability Pay (LEAP), pursuant to 5
U.S.C. 5545a. Even if the sum of the employ-
ee’s LEAP payment plus the employee’s
basic pay for GS-15 equaled 86.5 percent of
the rate of basic pay for level II of the Exec-
utive Schedule, LEAP is not considered part
of an employee’s ‘‘rate of basic pay’ for pur-
poses of section 207(c), and therefore the em-
ployee would not be a ‘‘senior employee.”

Special Government employee means an
officer or employee of the executive
branch or an independent agency, as
specified in 18 U.S.C. 202(a). A special
Government employee is retained, des-
ignated, appointed, or employed to per-
form temporary duties either on a full-
time or intermittent basis, with or
without compensation, for a period not
to exceed 130 days during any period of
365 consecutive days.

State means one of the fifty States of
the United States and the District of
Columbia, the Commonwealth of Puer-
to Rico, and any territory or possession
of the United States.

Very senior employee means an em-
ployee who is:

(1) Employed in a position which is
either listed in 5 U.S.C. 5312 or for
which the rate of pay is equal to the
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rate of pay payable for level I of the
Executive Schedule;

(2) Employed in a position in the Ex-
ecutive Office of the President which is
either listed in 5 U.S.C. 5313 or for
which the rate of pay is equal to the
rate of pay payable for level II of the
Executive Schedule;

(3) Appointed by the President to a
position under 3 U.S.C. 105(a)(2)(A); or

(4) Appointed by the Vice President
to a position under 3 U.S.C. 106(a)(1)(A).

§2641.105 Advice.

(a) Agency ethics officials. Current or
former employees or others who have
questions about 18 U.S.C. 207 or about
this part 2641 should seek advice from a
designated agency ethics official or an-
other agency ethics official. The agen-
cy in which an individual formerly
served has the primary responsibility
to provide oral or written advice con-
cerning a former employee’s post-em-
ployment activities. An agency ethics
official, in turn, may consult with
other agencies, such as those before
whom a post-employment communica-
tion or appearance is contemplated,
and with the Office of Government Eth-
ics.

(b) Office of Government Ethics. The
Office of Government Ethics (OGE) will
provide advice to agency ethics offi-
cials and others concerning 18 U.S.C.
207 and this part 2641. OGE may provide
advice orally or through issuance of a
written advisory opinion and shall, as
appropriate, consult with the agency or
agencies concerned and with the De-
partment of Justice.

(c) Effect of advice. Reliance on the
oral or written advice of an agency eth-
ics official or the OGE cannot ensure
that a former employee will not be
prosecuted for a violation of 18 U.S.C.
207. However, good faith reliance on
such advice is a factor that may be
taken into account by the Department
of Justice (DOJ) in the selection of
cases for prosecution. In the case in
which OGE issues a formal advisory
opinion in accordance with subpart C
of 5 CFR part 2638, the DOJ will not
prosecute an individual who acted in
good faith in accordance with that
opinion. See 5 CFR 2638.309.

(d) Contacts to seek advice. A former
employee will not be deemed to act on
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behalf of any other person in violation
of 18 U.S.C. 207 when he contacts an
agency ethics official or other em-
ployee of the United States for the pur-
pose of seeking guidance concerning
the applicability or meaning of section
207 as applied to his own activities.

(e) No personal attorney-client privi-
lege. A current or former employee who
discloses information to an agency eth-
ics official, to a Government attorney,
or to an employee of the Office of Gov-
ernment Ethics does not personally
enjoy an attorney-client privilege with
respect to such communications.

§2641.106 Applicability of certain pro-
visions to Vice President.

Subsections 207(d) (relating to re-
strictions on very senior personnel)
and 207(f) (restrictions with regard to
foreign entities) of title 18, United
States Code, apply to a Vice President,
to the same extent as they apply to
employees and former employees cov-
ered by those provisions. See §§2641.205
and 2641.206. There are no other restric-
tions in 18 U.S.C. 207 applicable to a
Vice President.

Subpart B—Prohibitions

§2641.201 Permanent restriction on
any former employee’s representa-
tions to United States concerning
particular matter in which the em-
ployee participated personally and
substantially.

(a) Basic prohibition of 18 U.S.C.
207(a)(1). No former employee shall
knowingly, with the intent to influ-
ence, make any communication to or
appearance before an employee of the
United States on behalf of any other
person in connection with a particular
matter involving a specific party or
parties, in which he participated per-
sonally and substantially as an em-
ployee, and in which the United States
is a party or has a direct and substan-
tial interest.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(a)(1) does not
apply to a former employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).

(2) Acting as an elected State or local
government official. See §2641.301(b).
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(3) Communicating scientific or tech-
nological information pursuant to pro-

cedures or certification. See
§2641.301(e).
(4) Testifying under oath. See

§2641.301(f). (Note that this exception
from §2641.201 is generally not avail-
able for expert testimony. See
§2641.301(f)(2).)

(6) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

(6) Acting as an employee of a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(c) Commencement and length of restric-
tion. 18 U.S.C. 207(a)(1) is a permanent
restriction that commences upon an
employee’s termination from Govern-
ment service. The restriction lasts for
the life of the particular matter involv-
ing specific parties in which the em-
ployee participated personally and sub-
stantially.

(d) Communication or appearance—(1)
Communication. A former employee
makes a communication when he im-
parts or transmits information of any
kind, including facts, opinions, ideas,
questions or direction, to an employee
of the United States, whether orally, in
written correspondence, by electronic
media, or by any other means. This in-
cludes only those communications with
respect to which the former employee
intends that the information conveyed
will be attributed to himself, although
it is not necessary that any employee
of the United States actually recognize
the former employee as the source of
the information.

(2) Appearance. A former employee
makes an appearance when he is phys-
ically present before an employee of
the United States, in either a formal or
informal setting. Although an appear-
ance also may be accompanied by cer-
tain communications, an appearance
need not involve any communication
by the former employee.

(3) Behind-the-scenes assistance. Noth-
ing in this section prohibits a former
employee from providing assistance to
another person, provided that the as-
sistance does not involve a commu-
nication to or an appearance before an
employee of the United States.
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Example 1 to paragraph (d): A former em-
ployee of the Federal Bureau of Investiga-
tion makes a brief telephone call to a col-
league in her former office concerning an on-
going investigation. She has made a commu-
nication. If she personally attends an infor-
mal meeting with agency personnel con-
cerning the matter, she will have made an
appearance.

Example 2 to paragraph (d): A former em-
ployee of the National Endowment for the
Humanities (NEH) accompanies other rep-
resentatives of an NEH grantee to a meeting
with the agency. Even if the former em-
ployee does not say anything at the meeting,
he has made an appearance (although that
appearance may or may not have been made
with the intent to influence, depending on
the circumstances).

Example 3 to paragraph (d): A Government
employee administered a particular contract
for agricultural research with Q Company.
Upon termination of her Government em-
ployment, she is hired by Q Company. She
works on the matter covered by the con-
tract, but has no direct contact with the
Government. At the request of a company
vice president, she prepares a paper describ-
ing the persons at her former agency who
should be contacted and what should be said
to them in an effort to increase the scope of
funding of the contract and to resolve favor-
ably a dispute over a contract clause. She
may do so.

Example 4 to paragraph (d): A former em-
ployee of the National Institutes of Health
(NIH) prepares an application for an NIH re-
search grant on behalf of her university em-
ployer. The application is signed and sub-
mitted by another university officer, but it
lists the former employee as the principal in-
vestigator who will be responsible for the
substantive work under the grant. She has
not made a communication. She also may
sign an assurance to the agency that she will
be personally responsible for the direction
and conduct of the research under the grant,
pursuant to §2641.201(e)(2)(iv). Moreover, she
may personally communicate scientific or
technological information to NIH concerning
the application, provided that she does so
under circumstances indicating no intent to
influence the Government pursuant to
§2641.201(e)(2) or she makes the communica-
tion in accordance with the exception for sci-
entific or technological information in
§2641.301(e).

Example 5 to paragraph (d): A former em-
ployee established a small government rela-
tions firm with a highly specialized practice
in certain environmental compliance issues.
She prepared a report for one of her clients,
which she knew would be presented to her
former agency by the client. The report is
not signed by the former employee, but the
document does bear the name of her firm.
The former employee expects that it is com-
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monly known throughout the industry and
the agency that she is the author of the re-
port. If the report were submitted to the
agency, the former employee would be mak-
ing a communication and not merely con-
fining herself to behind-the-scenes assist-
ance, because the circumstances indicate
that she intended the information to be at-
tributed to herself.

(e) With the intent to influence—(1)
Basic concept. The prohibition applies
only to communications or appear-
ances made by a former Government
employee with the intent to influence
the United States. A communication or
appearance is made with the intent to
influence when made for the purpose
of:

(i) Seeking a Government ruling,
benefit, approval, or other discre-
tionary Government action; or

(ii) Affecting Government action in
connection with an issue or aspect of a
matter which involves an appreciable
element of actual or potential dispute
or controversy.

Example 1 to paragraph (e)(1): A former em-
ployee of the Administration on Children
and Families (ACF) signs a grant application
and submits it to ACF on behalf of a non-
profit organization for which she now works.
She has made a communication with the in-
tent to influence an employee of the United
States because her communication was made
for the purpose of seeking a Government
benefit.

Example 2 to paragraph (e)(1): A former Gov-
ernment employee calls an agency official to
complain about the auditing methods being
used by the agency in connection with an
audit of a Government contractor for which
the former employee serves as a consultant.
The former employee has made a commu-
nication with the intent to influence because
his call was made for the purpose of seeking
Government action in connection with an
issue involving an appreciable element of
dispute.

(2) Intent to influence not present. Cer-
tain communications to and appear-
ances before employees of the United
States are not made with the intent to
influence, within the meaning of para-
graph (e)(1) of this section, including,
but not limited to, communications
and appearances made solely for the
purpose of:

(i) Making a routine request not in-
volving a potential controversy, such
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as a request for publicly available doc-
uments or an inquiry as to the status
of a matter;

(ii) Making factual statements or
asking factual questions in a context
that involves neither an appreciable
element of dispute nor an effort to seek
discretionary Government action, such
as conveying factual information re-
garding matters that are not poten-
tially controversial during the regular
course of performing a contract;

(iii) Signing and filing the tax return
of another person as preparer;

(iv) Signing an assurance that one
will be responsible as principal investi-
gator for the direction and conduct of
research under a Federal grant (see ex-
ample 4 to paragraph (d) of this sec-
tion);

(v) Filing a Securities and Exchange
Commission (SEC) Form 10-K or simi-
lar disclosure forms required by the
SEC;

(vi) Making a communication, at the
initiation of the Government, con-
cerning work performed or to be per-
formed under a Government contract
or grant, during a routine Government
site visit to premises owned or occu-
pied by a person other than the United
States where the work is performed or
would be performed, in the ordinary
course of evaluation, administration,
or performance of an actual or pro-
posed contract or grant; or

(vii) Purely social contacts (see ex-
ample 4 to paragraph (f) of this sec-
tion).

Example 1 to paragraph (e)(2): A former Gov-
ernment employee calls an agency to ask for
the date of a scheduled public hearing on her
client’s license application. This is a routine
request not involving a potential con-
troversy and is not made with the intent to
influence.

Example 2 to paragraph (e)(2): In the pre-
vious example, the agency’s hearing calendar
is quite full, as the agency has a significant
backlog of license applications. The former
employee calls a former colleague at the
agency to ask if the hearing date for her cli-
ent could be moved up on the schedule, so
that her client can move forward with its
business plans more quickly. This is a com-
munication made with the intent to influ-
ence.

Example 3 to paragraph (e)(2): A former em-
ployee of the Department of Defense (DOD)
now works for a firm that has a DOD con-
tract to produce an operator’s manual for a
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radar device used by DOD. In the course of
developing a chapter about certain technical
features of the device, the former employee
asks a DOD official certain factual questions
about the device and its properties. The dis-
cussion does not concern any matter that is
known to involve a potential controversy be-
tween the agency and the contractor. The
former employee has not made a commu-
nication with the intent to influence.

Example 4 to paragraph (e)(2): A former
medical officer of the Food and Drug Admin-
istration (FDA) sends a letter to the agency
in which he sets out certain data from safety
and efficacy tests on a new drug for which
his employer, ABC Drug Co., is seeking FDA
approval. Even if the letter is confined to ar-
guably ‘‘factual’” matters, such as synopses
of data from clinical trials, the communica-
tion is made for the purpose of obtaining a
discretionary Government action,i.e., ap-
proval of a new drug. Therefore, this is a
communication made with the intent to in-
fluence.

Example 5 to paragraph (e)(2): A former Gov-
ernment employee now works for a manage-
ment consulting firm, which has a Govern-
ment contract to produce a study on the effi-
ciency of certain agency operations. Among
other things, the contract calls for the con-
tractor to develop a range of alternative op-
tions for potential restructuring of certain
internal Government procedures. The former
employee would like to meet with agency
representatives to present a tentative list of
options developed by the contractor. She
may not do so. There is a potential for con-
troversy between the Government and the
contractor concerning the extent and ade-
quacy of any options presented, and, more-
over, the contractor may have its own inter-
est in emphasizing certain options as op-
posed to others because some options may be
more difficult and expensive for the con-
tractor to develop fully than others.

Example 6 to paragraph (e)(2): A former em-
ployee of the Internal Revenue Service (IRS)
prepares his client’s tax return, signs it as
preparer, and mails it to the IRS. He has not
made a communication with the intent to in-
fluence. In the event that any controversy
should arise concerning the return, the
former employee may not represent the cli-
ent in the proceeding, although he may an-
swer direct factual questions about the
records he used to compile figures for the re-
turn, provided that he does not argue any
theories or positions to justify the use of one
figure rather than another.

Example 7 to paragraph (e)(2): An agency of-
ficial visits the premises of a prospective
contractor to evaluate the testing procedure
being proposed by the contractor for a re-
search contract on which it has bid. A
former employee of the agency, now em-
ployed by the contractor, is the person most
familiar with the technical aspects of the
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proposed testing procedure. The agency offi-
cial asks the former employee about certain
technical features of the equipment used in
connection with the testing procedure. The
former employee may provide factual infor-
mation that is responsive to the questions
posed by the agency official, as such infor-
mation is requested by the Government
under circumstances for its convenience in
reviewing the bid. However, the former em-
ployee may not argue for the appropriate-
ness of the proposed testing procedure or
otherwise advocate any position on behalf of
the contractor.

(3) Change in circumstances. If, at any
time during the course of a commu-
nication or appearance otherwise per-
missible under paragraph (e)(2) of this
section, it becomes apparent that cir-
cumstances have changed which would
indicate that any further communica-
tion or appearance would be made with
the intent to influence, the former em-
ployee must refrain from such further
communication or appearance.

Example 1 to paragraph (e)(3): A former Gov-
ernment employee accompanies another em-
ployee of a contractor to a routine meeting
with agency officials to deliver technical
data called for under a Government contract.
During the course of the meeting, an unex-
pected dispute arises concerning certain
terms of the contract. The former employee
may not participate in any discussion of this
issue. Moreover, if the circumstances clearly
indicate that even her continued presence
during this discussion would be an appear-
ance made with the intent to influence, she
should excuse herself from the meeting.

(4) Mere physical presence intended to
influence. Under some circumstances, a
former employee’s mere physical pres-
ence, without any communication by
the employee concerning any material
issue or otherwise, may constitute an
appearance with the intent to influence
an employee of the United States. Rel-
evant considerations include such fac-
tors as whether:

(i) The former employee has been
given actual or apparent authority to
make any decisions, commitments, or
substantive arguments in the course of
the appearance;

(ii) The Government employee before
whom the appearance is made has sub-
stantive responsibility for the matter
and does not simply perform ministe-
rial functions, such as the acceptance
of paperwork;
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(iii) The former employee’s presence
is relatively prominent;

(iv) The former employee is paid for
making the appearance;

(v) It is anticipated that others
present at the meeting will make ref-
erence to the views or past or present
work of the former employee;

(vi) Circumstances do not indicate
that the former employee is present
merely for informational purposes, for
example, merely to listen and record
information for later use;

(vii) The former employee has en-
tered a formal appearance in connec-
tion with a legal proceeding at which
he is present; and

(viii) The appearance is before former
subordinates or others in the same
chain of command as the former em-
ployee.

Example 1 to paragraph (e)(4): A former Re-
gional Administrator of the Occupational
Safety and Health Administration (OSHA)
becomes a consultant for a company being
investigated for possible enforcement action
by the regional OSHA office. She is hired by
the company to coordinate and guide its re-
sponse to the OSHA investigation. She ac-
companies company officers to an informal
meeting with OSHA, which is held for the
purpose of airing the company’s explanation
of certain findings in an adverse inspection
report. The former employee is introduced at
the meeting as the company’s compliance
and governmental affairs adviser, but she
does not make any statements during the
meeting concerning the investigation. She is
paid a fee for attending this meeting. She
has made an appearance with the intent to
influence.

Example 2 to paragraph (e)(4): A former em-
ployee of an agency now works for a manu-
facturer that seeks agency approval for a
new product. The agency convenes a public
advisory committee meeting for the purpose
of receiving expert advice concerning the
product. Representatives of the manufac-
turer will make an extended presentation of
the data supporting the application for ap-
proval, and a special table has been reserved
for them in the meeting room for this pur-
pose. The former employee does not partici-
pate in the manufacturer’s presentation to
the advisory committee and does not even
sit in the section designated for the manu-
facturer. Rather, he sits in the back of the
room in a large area reserved for the public
and the media. The manufacturer’s speakers
make no reference to the involvement or
views of the former employee with respect to
the matter. Even though the former em-
ployee may be recognized in the audience by
certain agency employees, he has not made
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an appearance with the intent to influence
because his presence is relatively incon-
spicuous and there is little to identify him
with the manufacturer or the advocacy of its
representatives at the meeting.

(f) To or before an employee of the
United States—(1) Employee of the United
States. For purposes of this paragraph,
an ‘‘employee of the United States”
means the President, the Vice Presi-
dent, and any current Federal em-
ployee (including an individual ap-
pointed as an employee or detailed to
the Federal Government under the
Intergovernmental Personnel Act (b
U.S.C. 3371-3376)) who is detailed to or
employed by any:

(i) Agency (including a Government
corporation);

(ii) Independent agency in the execu-
tive, legislative, or judicial branch;

(iii) Federal court; or

(iv) Court-martial.

(2) To or before. Except as provided in
paragraph (f)(3) of this section, a com-
munication ‘‘to” or appearance ‘‘be-
fore’” an employee of the United States
is one:

(i) Directed to and received by an en-
tity specified in paragraphs (£)(1)@{)
through (f)(1)(iv) of this section even
though not addressed to a particular
employee, e.g., as when a former em-
ployee mails correspondence to an
agency but not to any named em-
ployee; or

(ii) Directed to and received by an
employee in his capacity as an em-
ployee of an entity specified in para-
graphs (f)(1)(i) through (f)(1)(iv) of this
section, e.g., as when a former em-
ployee directs remarks to an employee
representing the United States as a
party or intervenor in a Federal or
non-Federal judicial proceeding. A
former employee does not direct his
communication or appearance to a by-
stander who merely happens to over-
hear the communication or witness the
appearance.

(3) Public commentary. (i) A former
employee who addresses a public gath-
ering or a conference, seminar, or simi-
lar forum as a speaker or panel partici-
pant will not be considered to be mak-
ing a prohibited communication or ap-
pearance if the forum:

(A) Is not sponsored or co-sponsored
by an entity specified in paragraphs
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(f)(1)(@) through (f)(1)(iv) of this sec-
tion;

(B) Is attended by a large number of
people; and

(C) A significant proportion of those
attending are not employees of the
United States.

(ii) In the circumstances described in
paragraph (f)(3)(i) of this section, a
former employee may engage in ex-
changes with any other speaker or with
any member of the audience.

(iii) A former employee also may per-
mit the broadcast or publication of a
commentary provided that it is broad-
cast or appears in a newspaper, peri-
odical, or similar widely available pub-
lication.

Example 1 to paragraph (f): A Federal Trade
Commission (FTC) employee participated in
the FTC’s decision to initiate an enforce-
ment proceeding against a particular com-
pany. After terminating Government service,
the former employee is hired by the company
to lobby key Members of Congress con-
cerning the necessity of the proceeding. He
may contact Members of Congress or their
staff since a communication to or appear-
ance before such persons is not made to or
before an ‘“‘employee of the United States’ as
that term is defined in paragraph (f)(1) of
this section.

Example 2 to paragraph (f): In the previous
example, the former FTC employee arranges
to meet with a Congressional staff member
to discuss the necessity of the proceeding. A
current FTC employee is invited by the staff
member to attend and is authorized by the
FTC to do so in order to present the agency’s
views. The former employee may not argue
his new employer’s position at that meeting
since his arguments would unavoidably be
directed to the FTC employee in his capacity
as an employee of the FTC.

Example 3 to paragraph (f): The Department
of State granted a waiver pursuant to 18
U.S.C. 208(b)(1) to permit one of its employ-
ees to serve in his official capacity on the
Board of Directors of a private association.
The employee participates in a Board meet-
ing to discuss what position the association
should take concerning the award of a recent
contract by the Department of Energy
(DOE). When a former DOE employee ad-
dresses the Board to argue that the associa-
tion should object to the award of the con-
tract, she is directing her communication to
a Department of State employee in his ca-
pacity as an employee of the Department of
State.

Example 4 to paragraph (f): A Federal Com-
munications Commission (FCC) employee
participated in a proceeding to review the re-
newal of a license for a television station.
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After terminating Government service, he is
hired by the company that holds the license.
At a cocktail party, the former employee
meets his former supervisor who is still em-
ployed by the FCC and begins to discuss the
specifics of the license renewal case with
him. The former employee is directing his
communication to an FCC employee in his
capacity as an employee of the FCC. More-
over, as the conversation concerns the li-
cense renewal matter, it is not a purely so-
cial contact and satisfies the element of the
intent to influence the Government within
the meaning of paragraph (e) of this section.

Example 5 to paragraph (f): A Federal Trade
Commission economist participated in her
agency’s review of a proposed merger be-
tween two companies. After terminating
Government service, she goes to work for a
trade association that is interested in the
proposed merger. She would like to speak
about the proposed merger at a conference
sponsored by the trade association. The con-
ference is attended by 100 individuals, 50 of
whom are employees of entities specified in
paragraphs (f)(1)(i) through (f)(1)(iv) of this
section. The former employee may speak at
the conference and may engage in a discus-
sion of the merits of the proposed merger in
response to a question posed by a Depart-
ment of Justice employee in attendance.

Example 6 to paragraph (f): The former em-
ployee in the previous example may, on be-
half of her employer, write and permit publi-
cation of an op-ed piece in a metropolitan
newspaper in support of a particular resolu-
tion of the merger proposal.

Example 7 to paragraph (f): ABC Company
has a contract with the Department of En-
ergy which requires that contractor per-
sonnel work closely with agency employees
in adjoining offices and work stations in the
same building. After leaving the Depart-
ment, a former employee goes to work for
another corporation that has an interest in
performing certain work related to the same
contract, and he arranges a meeting with
certain ABC employees at the building where
he previously worked on the project. At the
meeting, he asks the ABC employees to men-
tion the interest of his new employer to the
project supervisor, who is an agency em-
ployee. Moreover, he tells the ABC employ-
ees that they can say that he was the source
of this information. The ABC employees in
turn convey this information to the project
supervisor. The former employee has made a
communication to an employee of the De-
partment of Energy. His communication is
directed to an agency employee because he
intended that the information be conveyed
to an agency employee with the intent that
it be attributed to himself, and the cir-
cumstances indicate such a close working re-
lationship between contractor personnel and
agency employees that it was likely that the
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information conveyed to contractor per-
sonnel would be received by the agency.

(g) On behalf of any other person—(1)
On behalf of. (i) A former employee
makes a communication or appearance
on behalf of another person if the
former employee is acting as the other
person’s agent or attorney or if:

(A) The former employee is acting
with the consent of the other person,
whether express or implied; and

(B) The former employee is acting
subject to some degree of control or di-
rection by the other person in relation
to the communication or appearance.

(ii) A former employee does not act
on behalf of another merely because his
communication or appearance is con-
sistent with the interests of the other
person, is in support of the other per-
son, or may cause the other person to
derive a benefit as a consequence of the
former employee’s activity.

(2) Any other person. The term ‘‘per-
son” is defined in §2641.104. For pur-
poses of this paragraph, the term ex-
cludes the former employee himself or
any sole proprietorship owned by the
former employee.

Example 1 to paragraph (g): An employee of
the Bureau of Land Management (BLM) par-
ticipated in the decision to grant a private
company the right to explore for minerals on
certain Federal lands. After retiring from
Federal service to pursue her hobbies, the
former employee becomes concerned that
BLM is misinterpreting a particular provi-
sion of the lease. The former employee may
contact a current BLM employee on her own
behalf in order to argue that her interpreta-
tion is correct.

Example 2 to paragraph (g): The former BLM
employee from the previous example later
joins an environmental organization as an
uncompensated volunteer. The leadership of
the organization authorizes the former em-
ployee to engage in any activity that she be-
lieves will advance the interests of the orga-
nization. She makes a communication on be-
half of the organization when, pursuant to
this authority, she writes to BLM on the or-
ganization’s letterhead in order to present
an additional argument concerning the in-
terpretation of the lease provision. Although
the organization did not direct her to send
the specific communication to BLM, the cir-
cumstances establish that she made the com-
munication with the consent of the organiza-
tion and subject to a degree of control or di-
rection by the organization.
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Example 3 to paragraph (g9): An employee of
the Administration for Children and Fami-
lies wrote the statement of work for a coop-
erative agreement to be issued to study al-
ternative workplace arrangements. After
terminating Government service, the former
employee joins a nonprofit group formed to
promote family togetherness. He is asked by
his former agency to attend a meeting in
order to offer his recommendations con-
cerning the ranking of the grant applications
he had reviewed while still a Government
employee. The management of the nonprofit
group agrees to permit him to take leave to
attend the meeting in order to present his
personal views concerning the ranking of the
applications. Although the former employee
is a salaried employee of the non-profit
group and his recommendations may be con-
sistent with the group’s interests, the cir-
cumstances establish that he did not make
the communication subject to the control of
the group.

Example 4 to paragraph (g): An Assistant
Secretary of Defense participated in a meet-
ing at which a defense contractor pressed De-
partment of Defense (DOD) officials to con-
tinue funding the contractor’s sole source
contract to develop the prototype of a spe-
cialized robot. After terminating Govern-
ment service, the former Assistant Secretary
approaches the contractor and suggests that
she can convince her former DOD colleagues
to pursue development of the prototype
robot. The contractor agrees that the former
Assistant Secretary’s proposed efforts could
be useful and asks her to set up a meeting
with key DOD officials for the following
week. Although the former Assistant Sec-
retary is not an employee of the contractor,
the circumstances establish that she is act-
ing subject to some degree of control or di-
rection by the contractor.

(h) Particular matter involving a spe-
cific party or parties—(1) Basic concept.
The prohibition applies only to com-
munications or appearances made in
connection with a ‘‘particular matter
involving a specific party or parties.”
Although the statute defines ‘‘par-
ticular matter” broadly to include
“‘any investigation, application, re-
quest for a ruling or determination,
rulemaking, contract, controversy,
claim, charge, accusation, arrest, or ju-
dicial or other proceeding,” 18 U.S.C.
207(1)(3), only those particular matters
that involve a specific party or parties
fall within the prohibition of section
207(a)(1). Such a matter typically in-
volves a specific proceeding affecting
the legal rights of the parties or an iso-
latable transaction or related set of
transactions between identified par-
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ties, such as a specific contract, grant,
license, product approval application,
enforcement action, administrative ad-
judication, or court case.

Example 1 to paragraph (h)(1): An employee
of the Department of Housing and Urban De-
velopment approved a specific city’s applica-
tion for Federal assistance for a renewal
project. After leaving Government service,
she may not represent the city in relation to
that application as it is a particular matter
involving specific parties in which she par-
ticipated personally and substantially as a
Government employee.

Example 2 to paragraph (h)(1): An attorney
in the Department of Justice drafted provi-
sions of a civil complaint that is filed in Fed-
eral court alleging violations of certain envi-
ronmental laws by ABC Company. The attor-
ney may not subsequently represent ABC be-
fore the Government in connection with the
lawsuit, which is a particular matter involv-
ing specific parties.

(2) Matters of general applicability not
covered. Legislation or rulemaking of
general applicability and the formula-
tion of general policies, standards or
objectives, or other matters of general
applicability are not particular mat-
ters involving specific parties. Inter-
national agreements, such as treaties
and trade agreements, must be evalu-
ated in light of all relevant cir-
cumstances to determine whether they
should be considered particular mat-
ters involving specific parties; relevant
considerations include such factors as
whether the agreement focuses on a
specific property or territory, a spe-
cific claim, or addresses a large num-
ber of diverse issues or economic inter-
ests.

Example 1 to paragraph (h)(2): A former em-
ployee of the Mine Safety and Health Admin-
istration (MSHA) participated personally
and substantially in the development of a
regulation establishing certain new occupa-
tional health and safety standards for mine
workers. Because the regulation applies to
the entire mining industry, it is a particular
matter of general applicability, not a matter
involving specific parties, and the former
employee would not be prohibited from mak-
ing post-employment representations to the
Government in connection with this regula-
tion.

Example 2 to paragraph (h)(2): The former
employee in the previous example also as-
sisted MSHA in its defense of a lawsuit
brought by a trade association challenging
the same regulation. This lawsuit is a par-
ticular matter involving specific parties, and
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the former MSHA employee would be prohib-
ited from representing the trade association
or anyone else in connection with the case.

Example 3 to paragraph (h)(2): An employee
of the National Science Foundation formu-
lated policies for a grant program for organi-
zations nationwide to produce science edu-
cation programs targeting elementary
school age children. She is not prohibited
from later representing a specific organiza-
tion in connection with its application for
assistance under the program.

Example 4 to paragraph (h)(2): An employee
in the legislative affairs office of the Depart-
ment of Homeland Security (DHS) drafted
official comments submitted to Congress
with respect to a pending immigration re-
form bill. After leaving the Government, he
contacts DHS on behalf of a private organi-
zation seeking to influence the Administra-
tion to insist on certain amendments to the
bill. This is not prohibited. Generally, legis-
lation is not a particular matter involving
specific parties. However, if the same em-
ployee had participated as a DHS employee
in formulating the agency’s position on pro-
posed private relief legislation granting citi-
zenship to a specific individual, this matter
would involve specific parties, and the em-
ployee would be prohibited from later mak-
ing representational contacts in connection
with this matter.

Example 5 to paragraph (h)(2): An employee
of the Food and Drug Administration (FDA)
drafted a proposed rule requiring all manu-
facturers of a particular type of medical de-
vice to obtain pre-market approval for their
products. It was known at the time that only
three or four manufacturers currently were
marketing or developing such products. How-
ever, there was nothing to preclude other
manufacturers from entering the market in
the future. Moreover, the regulation on its
face was not limited in application to those
companies already known to be involved
with this type of product at the time of pro-
mulgation. Because the proposed rule would
apply to an open-ended class of manufactur-
ers, not just specifically identified compa-
nies, it would not be a particular matter in-
volving specific parties. After leaving Gov-
ernment, the former FDA employee would
not be prohibited from representing a manu-
facturer in connection with the final rule or
the application of the rule in any specific
case.

Example 6 to paragraph (h)(2): A former
agency attorney participated in drafting a
standard form contract and certain standard
terms and clauses for use in all future con-
tracts. The adoption of a standard form and
language for all contracts is a matter of gen-
eral applicability, not a particular matter
involving specific parties. Therefore, the at-
torney would not be prohibited from rep-
resenting another person in a dispute involv-
ing the application of one of the standard
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terms or clauses in a specific contract in
which he did not participate as a Govern-
ment employee.

Example 7 to paragraph (h)(2): An employee
of the Department of State participated in
the development of the United States’ posi-
tion with respect to a proposed treaty with a
foreign government concerning transfer of
ownership with respect to a parcel of real
property and certain operations there. After
terminating Government employment, this
individual seeks to represent the foreign
government before the Department with re-
spect to certain issues arising in the final
stage of the treaty negotiations. This bilat-
eral treaty is a particular matter involving
specific parties, and the former employee
had participated personally and substan-
tially in this matter. Note also that certain
employees may be subject to additional re-
strictions with respect to trade and treaty
negotiations or representation of a foreign
entity, pursuant to 18 U.S.C. 207(b) and (f).

Example 8 to paragraph (h)(2): The employee
in the previous example participated for the
Department in negotiations with respect to a
multilateral trade agreement concerning
tariffs and other trade practices in regard to
various industries in 50 countries. The pro-
posed agreement would provide various
stages of implementation, with benchmarks
for certain legislative enactments by signa-
tory countries. These negotiations do not
concern a particular matter involving spe-
cific parties. Even though the former em-
ployee would not be prohibited under section
207(a)(1) from representing another person in
connection with this matter, she must com-
ply with any applicable restrictions in 18
U.S.C. 207(b) and (f).

(3) Specific parties at all relevant times.
The particular matter must involve
specific parties both at the time the in-
dividual participated as a Government
employee and at the time the former
employee makes the communication or
appearance, although the parties need
not be identical at both times.

Example 1 to paragraph (h)(3): An employee
of the Department of Defense (DOD) per-
formed certain feasibility studies and other
basic conceptual work for a possible innova-
tion to a missile system. At the time she was
involved in the matter, DOD had not identi-
fied any prospective contractors who might
perform the work on the project. After she
left Government, DOD issued a request for
proposals to construct the new system, and
she now seeks to represent one of the bidders
in connection with this procurement. She
may do so. Even though the procurement is
a particular matter involving specific parties
at the time of her proposed representation,
no parties to the matter had been identified
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at the time she participated in the project as
a Government employee.

Example 2 to paragraph (h)(3): A former em-
ployee in an agency inspector general’s of-
fice conducted the first investigation of its
kind concerning a particular fraudulent ac-
counting practice by a grantee. This inves-
tigation resulted in a significant monetary
recovery for the Government, as well as a
settlement agreement in which the grantee
agreed to use only certain specified account-
ing methods in the future. As a result of this
case, the agency decided to issue a proposed
rule expressly prohibiting the fraudulent ac-
counting practice and requiring all grantees
to use the same accounting methods that
had been developed in connection with the
settlement agreement. The former employee
may represent a group of grantees submit-
ting comments critical of the proposed regu-
lation. Although the proposed regulation in
some respects evolved from the earlier fraud
case, which did involve specific parties, the
subsequent rulemaking proceeding does not
involve specific parties.

(4) Preliminary or informal stages in a
matter. When a particular matter in-
volving specific parties begins depends
on the facts. A particular matter may
involve specific parties prior to any
formal action or filings by the agency
or other parties. Much of the work
with respect to a particular matter is
accomplished  before the matter
reaches its final stage, and preliminary
or informal action is covered by the
prohibition, provided that specific par-
ties to the matter actually have been
identified. With matters such as
grants, contracts, and other agree-
ments, ordinarily specific parties are
first identified when initial proposals
or indications of interest, such as re-
sponses to requests for proposals (RFP)
or earlier expressions of interest, are
received by the Government; in un-
usual circumstances, however, such as
a sole source procurement or when
there are sufficient indicia that the
Government has explicitly identified a
specific party in an otherwise ordinary
prospective grant, contract, or agree-
ment, specific parties may be identified
even prior to the receipt of a proposal
or expression of interest.

Example 1 to paragraph (h)(4): A Govern-
ment employee participated in internal
agency deliberations concerning the merits
of taking enforcement action against a com-
pany for certain trade practices. He left the
Government before any charges were filed
against the company. He has participated in
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a particular matter involving specific parties
and may not represent another person in
connection with the ensuing administrative
or judicial proceedings against the company.

Example 2 to paragraph (h)(4): A former spe-
cial Government employee (SGE) of the
Agency for Health Care Policy and Research
served, before leaving the agency, on a ‘‘peer
review’” committee that made a rec-
ommendation to the agency concerning the
technical merits of a specific grant proposal
submitted by a university. The committee’s
recommendations are nonbinding and con-
stitute only the first of several levels of re-
view within the agency. Nevertheless, the
SGE participated in a particular matter in-
volving specific parties and may not rep-
resent the university in subsequent efforts to
obtain the same grant.

Example 3 to paragraph (h)(4): Prior to filing
a product approval application with a regu-
latory agency, a company sought guidance
from the agency. The company provided spe-
cific information concerning the product, in-
cluding its composition and intended uses,
safety and efficacy data, and the results and
designs of prior studies on the product. After
a series of meetings, the agency advised the
company concerning the design of additional
studies that it should perform in order to ad-
dress those issues that the agency still be-
lieved were unresolved. Even though no for-
mal application had been filed, this was a
particular matter involving specific parties.
The agency guidance was sufficiently spe-
cific, and it was clearly intended to address
the substance of a prospective application
and to guide the prospective applicant in
preparing an application that would meet ap-
proval requirements. An agency employee
who was substantially involved in developing
this guidance could not leave the Govern-
ment and represent the company when it
submits its formal product approval applica-
tion.

Example 4 to paragraph (h)(4): A Govern-
ment scientist participated in preliminary,
internal deliberations about her agency’s
need for additional laboratory facilities.
After she terminated Government service,
the General Services Administration issued a
request for proposals (RFP) seeking private
architectural services to design the new lab-
oratory space for the agency. The former em-
ployee may represent an architectural firm
in connection with its response to the RFP.
During the preliminary stage in which the
former employee participated, no specific ar-
chitectural firms had been identified for the
proposed work.

Example 5 to paragraph (h)(4): In the pre-
vious example, the proposed laboratory was
to be an extension of a recently completed
laboratory designed by XYZ Architectural
Associates, and the Government had deter-
mined to pursue a sole source contract with

731



§2641.201

that same firm for the new work. Even be-
fore the firm was contacted or expressed any
interest concerning the sole source contract,
the former employee participated in meet-
ings in which specifications for a potential
sole source contract with the firm were dis-
cussed. The former employee may not rep-
resent XYZ before the Government in con-
nection with this matter.

(5) Same particular matter—(i) General.
The prohibition applies only to com-
munications or appearances in connec-
tion with the same particular matter
involving specific parties in which the
former employee participated as a Gov-
ernment employee. The same par-
ticular matter may continue in an-
other form or in part. In determining
whether two particular matters involv-
ing specific parties are the same, all
relevant factors should be considered,
including the extent to which the mat-
ters involve the same basic facts, the
same or related parties, related issues,
the same confidential information, and
the amount of time elapsed.

(i1) Considerations in the case of con-
tracts, grants, and other agreements.
With respect to matters such as con-
tracts, grants or other agreements:

(A) A new matter typically does not
arise simply because there are amend-
ments, modifications, or extensions of
a contract (or other agreement), unless
there are fundamental changes in ob-
jectives or the nature of the matter;

(B) Generally, successive or other-
wise separate contracts (or other
agreements) will be viewed as different
matters from each other, absent some
indication that one contract (or other
agreement) contemplated the other or
that both are in support of the same
specific proceeding;

(C) A contract is almost always a sin-
gle particular matter involving specific
parties. However, under compelling cir-
cumstances, distinct aspects or phases
of certain large umbrella-type con-
tracts, involving separate task orders
or delivery orders, may be considered
separate individual particular matters
involving specific parties, if an agency
determines that articulated lines of di-
vision exist. In making this determina-
tion, an agency should consider the rel-
evant factors as described above. No
single factor should be determinative,
and any divisions must be based on the
contract’s characteristics, which may
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include, among other things, perform-
ance at different geographical loca-
tions, separate and distinct subject
matters, the separate negotiation or
competition of individual task or deliv-
ery orders, and the involvement of dif-
ferent program offices or even different
agencies.

Example 1 to paragraph (h)(5): An employee
drafted one provision of an agency contract
to procure new software. After she left Gov-
ernment, a dispute arose under the same
contract concerning a provision that she did
not draft. She may not represent the con-
tractor in this dispute. The contract as a
whole is the particular matter involving spe-
cific parties and may not be fractionalized
into separate clauses for purposes of avoid-
ing the prohibition of 18 U.S.C. 207(a)(1).

Example 2 to paragraph (h)(5): In the pre-
vious example, a new software contract was
awarded to the same contractor through a
full and open competition, following the em-
ployee’s departure from the agency. Al-
though no major changes were made in the
contract terms, the new contract is a dif-
ferent particular matter involving specific

parties.
Example 3 to paragraph (h)(5): A former spe-
cial Government employee (SGE) rec-

ommended that his agency approve a new
food additive made by Good Foods, Inc., on
the grounds that it was proven safe for
human consumption. The Healthy Food Alli-
ance (HFA) sued the agency in Federal court
to challenge the decision to approve the
product. After leaving Government service,
the former SGE may not serve as an expert
witness on behalf of HFA in this litigation
because it is a continuation of the same
product approval matter in which he partici-
pated personally and substantially.

Example 4 to paragraph (h)(5): An employee
of the Department of the Army negotiated
and supervised a contract with Munitions,
Inc. for four million mortar shells meeting
certain specifications. After the employee
left Government, the Army sought a con-
tract modification to add another one mil-
lion shells. All specifications and contrac-
tual terms except price, quantity and deliv-
ery dates were identical to those in the origi-
nal contract. The former Army employee
may not represent Munitions in connection
with this modification, because it is part of
the same particular matter involving spe-
cific parties as the original contract.

Example 5 to paragraph (h)(5): In the pre-
vious example, certain changes in tech-
nology occurred since the date of the origi-
nal contract, and the proposed contract
modifications would require the additional
shells to incorporate new design features.
Moreover, because of changes in the Army’s
internal system for storing and distributing
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shells to various locations, the modifications
would require Munitions to deliver its prod-
uct to several de-centralized destination
points, thus requiring Munitions to develop
novel delivery and handling systems and
incur new transportation costs. The Army
considers these modifications to be funda-
mental changes in the approach and objec-
tives of the contract and may determine that
these changes constitute a new particular
matter.

Example 6 to paragraph (h)(5): A Govern-
ment employee reviewed and approved cer-
tain wiretap applications. The prosecution of
a person overheard during the wiretap, al-
though not originally targeted, must be re-
garded as part of the same particular matter
as the original wiretap application. The rea-
son is that the validity of the wiretap may
be put in issue and many of the facts giving
rise to the wiretap application would be in-
volved.

Example 7 to paragraph (h)(5): The Navy
awards an indefinite delivery contract for
environmental remediation services in the
northeastern U.S. A Navy engineer is as-
signed as the Navy’s technical representative
on a task order for remediation of an oil spill
at a Navy activity in Maine. The Navy engi-
neer is personally and substantially involved
in the task order (e.g., he negotiates the
scope of work, the labor hours required, and
monitors the contractor’s performance). Fol-
lowing successful completion of the remedi-
ation of the oil spill in Maine, the Navy engi-
neer leaves Government service and goes to
work for the Navy’s remediation contractor.
In year two of the contract, the Navy issues
a task order for the remediation of lead-
based paint at a Navy housing complex in
Connecticut. The contractor assigns the
former Navy engineer to be its project man-
ager for this task order, which will require
him to negotiate with the Navy about the
scope of work and the labor hours under the
task order. Although the task order is placed
under the same indefinite delivery contract
(the terms of which remain unchanged), the
Navy would be justified in determining that
the lead-based paint task order is a separate
particular matter as it involves a different
type of remediation, at a different location,
and at a different time. Note, however, that
the engineer in this example had not partici-
pated personally and substantially in the
overall contract. Any former employee who
had—for example, by participating person-
ally and substantially in the initial award or
subsequent oversight of the umbrella con-
tract—will be deemed to have also partici-
pated personally and substantially in any in-
dividual particular matters resulting from
the agency’s determination that such con-
tract is divisible.

Example 8 to paragraph (h)(5): An agency
contracts with Company A to install a sat-
ellite system connecting the headquarters

§2641.201

office to each of its twenty field offices. Al-
though the field offices are located at var-
ious locations throughout the country, each
installation is essentially identical, with the
terms of each negotiated in the main con-
tract. Therefore, this contract should not be
divided into separate particular matters in-
volving specific parties.

(1) Participated personally and substan-
tially—(1) Participate. To ‘‘participate”
means to take an action as an em-
ployee through decision, approval, dis-
approval, recommendation, the ren-
dering of advice, investigation, or
other such action, or to purposefully
forbear in order to affect the outcome
of a matter. An employee can partici-
pate in particular matters that are
pending other than in his own agency.
An employee does not participate in a
matter merely because he had knowl-
edge of its existence or because it was
pending under his official responsi-
bility. An employee does not partici-
pate in a matter within the meaning of
this section unless he does so in his of-
ficial capacity.

(2) Personally. To participate ‘‘person-
ally’” means to participate:

(i) Directly, either individually or in
combination with other persons; or

(ii) Through direct and active super-
vision of the participation of any per-
son he supervises, including a subordi-
nate.

(3) Substantially. To participate ‘‘sub-
stantially’’ means that the employee’s
involvement is of significance to the
matter. Participation may be substan-
tial even though it is not determina-
tive of the outcome of a particular
matter. However, it requires more than
official responsibility, knowledge, per-
functory involvement, or involvement
on an administrative or peripheral
issue. A finding of substantiality
should be based not only on the effort
devoted to a matter, but also on the
importance of the effort. While a series
of peripheral involvements may be in-
substantial, the single act of approving
or participating in a critical step may
be substantial. Provided that an em-
ployee participates in the substantive
merits of a matter, his participation
may be substantial even though his
role in the matter, or the aspect of the
matter in which he is participating,
may be minor in relation to the matter
as a whole. Participation in peripheral
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aspects of a matter or in aspects not
directly involving the substantive mer-
its of a matter (such as reviewing budg-
etary procedures or scheduling meet-
ings) is not substantial.

Example 1 to paragraph (i): A General Serv-
ices Administration (GSA) attorney drafted
a standard form contract and certain stand-
ard terms and clauses for use in future con-
tracts. A contracting officer uses one of the
standard clauses in a subsequent contract
without consulting the GSA attorney. The
attorney did not participate personally in
the subsequent contract.

Example 2 to paragraph (i): An Internal Rev-
enue Service (IRS) attorney is neither in
charge of nor does she have official responsi-
bility for litigation involving a particular
delinquent taxpayer. At the request of a co-
worker who is assigned responsibility for the
litigation, the lawyer provides advice con-
cerning strategy during the discovery stage
of the litigation. The IRS attorney partici-
pated personally in the litigation.

Example 3 to paragraph (i): The IRS attor-
ney in the previous example had no further
involvement in the litigation. She partici-
pated substantially in the litigation not-
withstanding that the post-discovery stages
of the litigation lasted for ten years after
the day she offered her advice.

Example 4 to paragraph (i): The General
Counsel of the Office of Government Ethics
(OGE) contacts the OGE attorney who is as-
signed to evaluate all requests for ‘‘certifi-
cates of divestiture’” to check on the status
of the attorney’s work with respect to all
pending requests. The General Counsel
makes no comment concerning the merits or
relative importance of any particular re-
quest. The General Counsel did not partici-
pate substantially in any particular request
when she checked on the status of all pend-
ing requests.

Example 5 to paragraph (i): The OGE attor-
ney in the previous example completes his
evaluation of a particular certificate of di-
vestiture request and forwards his rec-
ommendation to the General Counsel. The
General Counsel forwards the package to the
Director of OGE with a note indicating her
concurrence with the attorney’s rec-
ommendation. The General Counsel partici-
pated substantially in the request.

Example 6 to paragraph (i): An International
Trade Commission (ITC) computer pro-
grammer developed software designed to
analyze data related to unfair trade practice
complaints. At the request of an ITC em-
ployee who is considering the merits of a
particular complaint, the programmer enters
all the data supplied to her, runs the com-
puter program, and forwards the results to
the employee who will make a recommenda-
tion to an ITC Commissioner concerning the
disposition of the complaint. The pro-
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grammer did not participate substantially in
the complaint.

Example 7 to paragraph (i): The director of
an agency office must concur in any decision
to grant an application for technical assist-
ance to certain nonprofit entities. When a
particular application for assistance comes
into her office and is presented to her for de-
cision, she intentionally takes no action on
it because she believes the application will
raise difficult policy questions for her agen-
cy at this time. As a consequence of her in-
action, the resolution of the application is
deferred indefinitely. She has participated
personally and substantially in the matter.

(j) United States is a party or has a di-
rect and substantial interest—(1) United
States. For purposes of this paragraph,
the ““United States’ means:

(i) The executive branch (including a
Government corporation);

(ii) The legislative branch; or

(iii) The judicial branch.

(2) Party or direct and substantial inter-
est. The United States may be a party
to or have a direct and substantial in-
terest in a particular matter even
though it is pending in a non-Federal
forum, such as a State court. The
United States is neither a party to nor
does it have a direct and substantial
interest in a particular matter merely
because a Federal statute is at issue or
a Federal court is serving as the forum
for resolution of the matter. When it is
not clear whether the United States is
a party to or has a direct and substan-
tial interest in a particular matter,
this determination shall be made in ac-
cordance with the following procedure:

(i) Coordination by designated agency
ethics official. The designated agency
ethics official (DAEO) for the former
employee’s agency shall have the pri-
mary responsibility for coordinating
this determination. When it appears
likely that a component of the United
States Government other than the
former employee’s former agency may
be a party to or have a direct and sub-
stantial interest in the particular mat-
ter, the DAEO shall coordinate with
agency ethics officials serving in those
components.

(ii) Agency determination. A compo-
nent of the United States Government
shall determine if it is a party to or
has a direct and substantial interest in
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a matter in accordance with its own in-
ternal procedures. It shall consider all
relevant factors, including whether:

(A) The component has a financial in-
terest in the matter;

(B) The matter is likely to have an
effect on the policies, programs, or op-
erations of the component;

(C) The component is involved in any
proceeding associated with the matter,
e.g., as by having provided witnesses or
documentary evidence; and

(D) The component has more than an
academic interest in the outcome of
the matter.

Example 1 to paragraph (7): An attorney par-
ticipated in preparing the Government’s
antitrust action against Z Company. After
leaving the Government, she may not rep-
resent Z Company in a private antitrust ac-
tion brought against it by X Company on the
same facts involved in the Government ac-
tion. Nor may she represent X Company in
that matter. The interest of the United
States in preventing both inconsistent re-
sults and the appearance of impropriety in
the same factual matter involving the same
party, Z Company, is direct and substantial.
However, if the Government’s antitrust in-
vestigation or case is closed, the United
States no longer has a direct and substantial
interest in the case.

§2641.202 Two-year restriction on any
former employee’s representations
to United States concerning par-
ticular matter for which the em-
ployee had official responsibility.

(a) Basic prohibition of 18 U.S.C.
207(a)(2). For two years after his Gov-
ernment service terminates, no former
employee shall knowingly, with the in-
tent to influence, make any commu-
nication to or appearance before an
employee of the United States on be-
half of any other person in connection
with a particular matter involving a
specific party or parties, in which the
United States is a party or has a direct
and substantial interest, and which
such person knows or reasonably
should know was actually pending
under his official responsibility within
the one-year period prior to the termi-
nation of his Government service.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(a)(2) does not
apply to a former employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).
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(2) Acting as an elected State or local
government official. See §2641.301(b).

(3) Communicating scientific or tech-
nological information pursuant to pro-

cedures or certification. See
§2641.301(e).
(4) Testifying under oath. See

§2641.301(f).

(5) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

(6) Acting as an employee of a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(c) Commencement and length of restric-
tion. 18 U.S.C. 207(a)(2) is a two-year re-
striction that commences upon an em-
ployee’s termination from Government
service. See example 9 to paragraph (j)
of this section.

(d) Communication or appearance. See
§2641.201(d).

(e) With the intent to influence. See
§2641.201(e).

(f) To or before an employee of the
United States See §2641.201(f).

(g) On behalf of any other person. See
§2641.201(g).

(h) Particular matter involving a spe-
cific party or parties. See §2641.201(h).

(i) United States is a party or has a di-
rect and substantial interest. See
§2641.201(j).

(j) Official responsibility—(1) Defini-
tion. ‘‘Official responsibility’> means
the direct administrative or operating
authority, whether intermediate or
final, and either exercisable alone or
with others, and either personally or
through subordinates, to approve, dis-
approve, or otherwise direct Govern-
ment action. Ordinarily, the scope of
an employee’s official responsibility is
determined by those functions assigned
by statute, regulation, Executive
order, job description, or delegation of
authority. All particular matters under
consideration in an agency are under
the official responsibility of the agency
head and each is under that of any in-
termediate supervisor who supervises a
person, including a subordinate, who
actually participates in the matter or
who has been assigned to participate in
the matter within the scope of his offi-
cial duties. A nonsupervisory employee
does not have official responsibility for
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his own assignments within the mean-
ing of section 207(a)(2). Authority to di-
rect Government action concerning
only ancillary or nonsubstantive as-
pects of a matter, such as budgeting,
equal employment, scheduling, or for-
mat requirements does not, ordinarily,
constitute official responsibility for
the matter as a whole.

(2) Actually pending. A matter is actu-
ally pending under an employee’s offi-
cial responsibility if it has been re-
ferred to the employee for assignment
or has been referred to or is under con-
sideration by any person he supervises,
including a subordinate. A matter re-
mains pending even when it is not
under ‘‘active’ consideration. There is
no requirement that the matter must
have been pending under the employ-
ee’s official responsibility for a certain
length of time.

(3) Temporary duties. An employee or-
dinarily acquires official responsibility
for all matters within the scope of his
position immediately upon assuming
the position. However, under certain
circumstances, an employee who is on
detail (or other temporary assignment)
to a position or who is serving in an
“acting” status might not be deemed
to have official responsibility for any
matter by virtue of such temporary du-
ties. Specifically, an employee bper-
forming such temporary duties will not
thereby acquire official responsibility
for matters within the scope of the po-
sition where he functions only in a lim-
ited ‘‘caretaker’ capacity, as evi-
denced by such factors as:

(i) Whether the employee serves in
the position for no more than 60 con-
secutive calendar days;

(ii) Whether there is actually another
incumbent for the position, who is tem-
porarily absent, for example, on travel
or leave;

(iii) Whether there has been no event
triggering the provisions of 5 U.S.C.
3345(a); and

(iv) Whether there are any other cir-
cumstances indicating that, given the
temporary nature of the detail or act-
ing status, there was no reasonable ex-
pectation of the full authority of the
position.

(4) Effect of leave status. The scope of
an employee’s official responsibility is
not affected by annual leave, terminal
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leave, sick leave, excused absence,
leave without pay, or similar absence
from assigned duties.

(5) Effect of disqualification. Official
responsibility for a matter is not elimi-
nated through self-disqualification or
avoidance of personal participation in
a matter, as when an employee is dis-
qualified from participating in a mat-
ter in accordance with subparts D, E,
or F of 5 CFR part 2635 or part 2640. Of-
ficial responsibility for a matter can be
terminated by a formal modification of
an employee’s responsibilities, such as
by a change in the employee’s position
description.

(6) One-year period before termination.
18 U.S.C. 207(a)(2) applies only with re-
spect to a particular matter that was
actually pending under the former em-
ployee’s official responsibility:

(i) At some time when the matter in-
volved a specific party or parties; and

(ii) Within his last year of Govern-
ment service.

(7)) Knowledge of official responsibility.
A communication or appearance is not
prohibited unless, at the time of the
proposed post-employment commu-
nication or appearance, the former em-
ployee knows or reasonably should
know that the matter was actually
pending under his official responsi-
bility within the one-year period prior
to his termination from Government
service. It is not necessary that a
former employee have known during
his Government service that the mat-
ter was actually pending under his offi-
cial responsibility.

NOTE TO PARAGRAPH (j): 18 U.S.C. 207(a)(2)
requires only that the former employee ‘‘rea-
sonably should know’ that the matter was
pending under his official responsibility.
Consequently, when the facts suggest that a
particular matter involving specific parties
could have been actually pending under his
official responsibility, a former employee
should seek information from an agency eth-
ics official or other Government official to
clarify his role in the matter. See §2641.105
concerning advice.

Example 1 to paragraph (7): The position de-
scription of an Assistant Secretary of Hous-
ing and Urban Development specifies that he
is responsible for a certain class of grants.
These grants are handled by an office under
his supervision. As a practical matter, how-
ever, the Assistant Secretary has not become
involved with any grants of this type. The
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Assistant Secretary has official responsi-
bility for all such grants as specified in his
position description.

Example 2 to paragraph (j): A budget officer
at the National Oceanic and Atmospheric
Administration (NOAA) is asked to review
NOAA’s budget to determine if there are
funds still available for the purchase of a
new hurricane tracking device. The budget
officer does not have official responsibility
for the resulting contract even though she is
responsible for all budget matters within the
agency. The identification of funds for the
contract is an ancillary aspect of the con-
tract.

Example 3 to paragraph (7): An Internal Rev-
enue Service (IRS) auditor worked in the of-
fice responsible for the tax-exempt status of
nonprofit organizations. Subsequently, he
was transferred to the IRS office concerned
with public relations. When contacted by an
employee of his former office for advice con-
cerning a matter involving a certain non-
profit organization, the auditor provides use-
ful suggestions. The auditor’s supervisor in
the public relations office does not have offi-
cial responsibility for the nonprofit matter
since it does not fall within the scope of the
auditor’s current duties.

Example 4 to paragraph (7): An information
manager at the Central Intelligence Agency
(CIA) assigns a nonsupervisory subordinate
to research an issue concerning a request
from a news organization for information
concerning past agency activities. Before she
commences any work on the assignment, the
subordinate terminates employment with
the CIA. The request was not pending under
the subordinate’s official responsibility since
a non-supervisory employee does not have of-
ficial responsibility for her own assignments.
(Once the subordinate commences work on
the assignment, she may be participating
‘“‘personally and substantially’” within the
meaning of 18 TU.S.C. 207(a)(1) and
§2641.201(i).)

Example 5 to paragraph (j): A regional em-
ployee of the Federal Emergency Manage-
ment Agency requests guidance from the
General Counsel concerning a contractual
dispute with Baker Company. The General
Counsel immediately assigns the matter to a
staff attorney whose workload can accommo-
date the assignment, then retires from Gov-
ernment two days later. Although the staff
attorney did not retrieve the assignment
from his in-box prior to the General Coun-
sel’s departure, the Baker matter was actu-
ally pending under the General Counsel’s of-
ficial responsibility from the time the Gen-
eral Counsel received the request for guid-
ance.

Example 6 to paragraph (7): A staff attorney
in the Federal Emergency Management
Agency’s Office of General Counsel is con-
sulted by procurement officers concerning
the correct resolution of a contractual mat-
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ter involving Able Company. The attorney
renders an opinion resolving the question.
The same legal question arises later in sev-
eral contracts with other companies but
none of the disputes with such companies is
referred to the Office of General Counsel.
The General Counsel had official responsi-
bility for the determination of the Able
Company matter, but the subsequent mat-
ters were never actually pending under his
official responsibility.

Example 7 to paragraph (7). An employee of
the National Endowment for the Humanities
becomes ‘‘acting’” Division Director of the
Division of Education Programs when the
Division Director is away from the office for
three days to attend a conference. During
those three days, the employee has authority
to direct Government action in connection
with many matters with which she ordi-
narily would have no involvement. However,
in view of the brief time period and the fact
that there remains an incumbent in the posi-
tion of Division Director, the agency ethics
official properly may determine that the act-
ing official did not acquire official responsi-
bility for all matters then pending in the Di-
vision.

Example 8 to paragraph (7): A division direc-
tor at the Food and Drug Administration
disqualified himself from participating in
the review of a drug for Alzheimer’s disease,
in accordance with subpart E of 5 CFR part
2635, because his brother headed the private
sector team which developed the drug. The
matter was instead assigned to the division
director’s deputy. The director continues to
have official responsibility for review of the
drug. The division director also would have
retained official responsibility for the mat-
ter had he either asked his supervisor or an-
other division director to oversee the mat-
ter.

Example 9 to paragraph (7): The Deputy Sec-
retary of a department terminates Govern-
ment service to stay home with her newborn
daughter. Four months later, she returns to
the department to serve on an advisory com-
mittee as a special Government employee
(SGE). After three months, she terminates
Government service once again in order to
accept a part-time position with a public re-
lations firm. The 18 U.S.C. 207(a)(2) bar com-
mences when she resigns as Deputy Sec-
retary and continues to run for two years.
(Any action taken in carrying out official
duties as a member of the advisory com-
mittee would be undertaken on behalf of the
United States and would, therefore, not be
restricted by 18 TU.S.C. 207(a)(2). See
§2641.301(a).) A second two-year restriction
commences when she terminates from her
second period of Government service but it
applies only with respect to any particular
matter actually pending under her official
responsibility during her three-month term
as an SGE.
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§2641.203 One-year restriction on any
former employee’s representations,
aid, or advice concerning ongoing
trade or treaty negotiation.

(a) Basic prohibition of 18 U.S.C. 207(b).
For one year after his Government
service terminates, no former em-
ployee shall, on the basis of ‘‘covered
information,”” knowingly represent,
aid, or advise any other person con-
cerning an ongoing trade or treaty ne-
gotiation in which, during his last year
of Government service, he participated
personally and substantially as an em-
ployee. ‘““‘Covered information’ refers
to agency records which were acces-
sible to the employee which he knew or
should have known were designated as
exempt from disclosure under the Free-
dom of Information Act (56 U.S.C. 552).

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(b) does not apply
to a former employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).

(2) Acting as an elected State or local
government official. See §2641.301(b).
(3) Testifying wunder oath.

§2641.301(f).

(4) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

(5) Acting as an employee at a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(c) Commencement and length of restric-
tion. 18 U.S.C. 207(b) commences upon
an employee’s termination from Gov-
ernment service. The restriction lasts
for one year or until the termination of
the negotiation, whichever occurs first.

(d) Represent, aid, or advise. [Re-
served]

(e) Any other person. [Reserved]

(f) On the basis of. [Reserved]

(g) Covered information. [Reserved]

(h) Ongoing trade or treaty negotiation.
[Reserved]

(1) Participated personally and substan-
tially. [Reserved]

See

§2641.204 One-year restriction on any
former senior employee’s represen-
tations to former agency con-
cerning any matter, regardless of
prior involvement.

(a) Basic prohibition of 18 U.S.C. 207(c).
For one year after his service in a sen-
ior position terminates, no former sen-

5 CFR Ch. XVI (1-1-21 Edition)

ior employee may knowingly, with the
intent to influence, make any commu-
nication to or appearance before an
employee of an agency in which he
served in any capacity within the one-
year period prior to his termination
from a senior position, if that commu-
nication or appearance is made on be-
half of any other person in connection
with any matter on which the former
senior employee seeks official action
by any employee of such agency. An in-
dividual who served in a ‘‘very senior
employee’”’ position is subject to the
broader two-year restriction set forth
in 18 U.S.C. 207(d) in lieu of that set
forth in section 207(c). See §2641.205.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(c) does not apply
to a former senior employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).

(2) Acting as an elected State or local
government official. See §2641.301(b).

(3) Acting on behalf of specified enti-
ties. See §2641.301(c).

(4) Making uncompensated state-
ments based on special knowledge. See
§2641.301(d).

(5) Communicating scientific or tech-
nological information pursuant to pro-

cedures or certification. See
§2641.301(e).
(6) Testifying under oath. See

§2641.301(f).

(7) Acting on behalf of a candidate or
political party. See §2641.301(g).

(8) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

(9) Acting as an employee of a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(10) Subject to a waiver issued for
certain positions. See §2641.301(j).

(c) Applicability to special Government
employees and Intergovernmental Per-
sonnel Act appointees or detailees—(1)
Special Government employees. (i) 18
U.S.C. 207(c) applies to an individual as
a result of service as a special Govern-
ment employee (SGE) who:

(A) Served in a senior employee posi-
tion while serving as an SGE; and

(B) Served 60 or more days as an SGE
during the one-year period before ter-
minating service as a senior employee.
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(ii) Any day on which work is per-
formed shall count toward the 60-day
threshold without regard to the num-
ber of hours worked that day or wheth-
er the day falls on a weekend or holi-
day. For purposes of determining
whether an SGE’s rate of basic pay is
equal to or greater than 86.5 percent of
the rate of basic pay for level II of the
Executive Schedule, within the mean-
ing of the definition of senior employee
in §2641.104, the employee’s hourly rate
of pay (or daily rate divided by eight)
shall be multiplied by 2087, the number
of Federal working hours in one year.
(In the case of a Reserve officer of the
Armed Forces or an officer of the Na-
tional Guard who is an SGE serving in
a senior employee position, 18 U.S.C.
207(c) applies if the officer served 60 or
more days as an SGE within the one-
year period prior to his termination
from a period of active duty or active
duty for training.)

(2) Intergovernmental Personnel Act ap-
pointees or detailees. 18 U.S.C. 207(c) ap-
plies to an individual serving as a sen-
ior employee pursuant to an appoint-
ment or detail under the Intergovern-
mental Personnel Act, 5 U.S.C. 3371-
3376. An individual is a senior employee
if he received total pay from Federal or
non-Federal sources equal to or greater
than 86.5 percent of the rate of basic
pay for level II of the Executive Sched-
ule (exclusive of any reimbursement
for a non-Federal employer’s share of
benefits not paid to the employee as
salary), and:

(i) The individual served in a Federal
position ordinarily compensated at a
rate equal to or greater than 86.5 per-
cent of level II of the Executive Sched-
ule, regardless of what portion of the
pay is derived from Federal expendi-
tures or expenditures by the individ-
ual’s non-Federal employer;

(ii) The individual received a direct
Federal payment, pursuant to 5 U.S.C.
3374(c)(1), that supplemented the salary
that he received from his non-Federal
employer; or

(iii) The individual’s non-Federal em-
ployer received Federal reimbursement
equal to or greater than 86.5 percent of
level II of the Executive Schedule.

Example 1 to paragraph (c): An employee of
a private research institution serves on an
advisory committee that convenes periodi-

§2641.204

cally to discuss United States policy on for-
eign arms sales. The expert is compensated
at a daily rate which is the equivalent of 86.5
percent of the rate of basic pay for a full-
time employee at level II of the Executive
Schedule. The individual serves two hours
per day for 65 days before resigning from the
advisory committee nine months later. The
individual becomes subject to 18 U.S.C. 207(c)
when she resigns from the advisory com-
mittee since she served 60 or more days as a
special Government employee during the
one-year period before terminating service
as a senior employee.

Example 2 to paragraph (c): An individual is
detailed from a university to a Federal de-
partment under the Intergovernmental Per-
sonnel Act to do work that had previously
been performed by a GS-15 employee. While
on detail, the individual continues to receive
pay from the university in an amount $5,000
less than 86.5 percent of the rate of basic pay
for level II of the Executive Schedule. In ad-
dition, the department pays a $25,000 supple-
ment directly to the individual, as author-
ized by 5 U.S.C. 3374(c)(1). Since the employ-
ee’s total pay is equal to or greater than 86.5
percent of the rate of basic pay for level II of
the Executive Schedule, and a portion of
that compensation is paid directly to the in-
dividual by the department, he becomes sub-
ject to 18 U.S.C. 207(c) when his detail ends.

(d) Commencement and length of re-
striction. 18 U.S.C. 207(c) is a one-year
restriction. The one-year period is
measured from the date when the em-
ployee ceases to serve in a senior em-
ployee position, not from the termi-
nation of Government service, unless
the two events occur simultaneously.
(In the case of a Reserve officer of the
Armed Forces or an officer of the Na-
tional Guard who is a special Govern-
ment employee serving in a senior em-
ployee position, section 207(c) is meas-
ured from the date when the officer
terminates a period of active duty or
active duty for training.)

Example 1 to paragraph (d): An employee at
the Department of Labor (DOL) serves in a
senior employee position. He then accepts a
GS-15 position at the Federal Labor Rela-
tions Authority (FLRA) but terminates Gov-
ernment service six months later to accept a
job with private industry. 18 U.S.C. 207(c)
commences when he ceases to be a senior
employee at DOL, even though he does not
terminate Government service at that time.
(Any action taken in carrying out official
duties on behalf of FLRA while still em-
ployed by that agency would be undertaken
on behalf of the United States and would,
therefore, not be restricted by section 207(c).
See §2641.301(a).)
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Example 2 to paragraph (d): In the previous
example, the DOL employee accepts a senior
employee position at FLRA rather than a
GS-15 position. The bar of section 207(c) com-
mences when, six months later, he termi-
nates service in the second senior employee
position to accept a job with private indus-
try. (The bar will apply with respect to both
the DOL and FLRA. See paragraph (g) of
§2641.204 and examples 2 and 3 to that para-
graph.)

(e) Communication or appearance. See
§2641.201(d).

(f) With the intent to influence. See
§2641.201(e).

(g) To or before employee of former
agency—(1) Employee. For purposes of
this paragraph, a former senior em-
ployee may not contact:

(i) Any current Federal employee of
the former senior employee’s ‘‘former
agency’’ as defined in paragraph (g)(2)
of this section;

(ii) An individual detailed under the
Intergovernmental Personnel Act (b
U.S.C. 3371-3376) to the former senior
employee’s former agency;

(iii) An individual detailed to the
former senior employee’s former agen-
cy from another department, agency or
other entity, including agencies and
entities within the legislative or judi-
cial branches;

(iv) An individual serving with the
former senior employee’s former agen-
cy as a collateral duty pursuant to
statute or Executive order; and

(v) In the case of a communication or
appearance made by a former senior
employee who is barred by 18 U.S.C.
207(c) from communicating to or ap-
pearing before the Executive Office of
the President, the President and Vice
President.

(2) Former agency. The term ‘‘agency”
is defined in §2641.104. Unless eligible
to benefit from the designation of dis-
tinct and separate agency components
as described in §2641.302, a former sen-
ior employee’s former agency will ordi-
narily be considered to be the whole of
any larger agency of which his former
agency was a part on the date he ter-
minated senior service.

(1) One-year period before termination.
18 U.S.C. 207(c) applies with respect to
agencies in which the former senior
employee served within the one-year
period prior to his termination from a
senior employee position.
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(ii) Served in any capacity. Once the
restriction commences, 18 U.S.C. 207(c)
applies with respect to any agency in
which the former senior employee
served in any capacity during the one-
year period, regardless of his position,
rate of basic pay, or pay grade.

(ii1) Multiple assignments. An em-
ployee can simultaneously serve in
more than one agency. A former senior
employee will be considered to have
served in his own employing entity and
in any entity to which he was detailed
for any length of time or with which he
was required to serve as a collateral
duty pursuant to statute or Executive
order.

(iv) Effect of organizational changes. If
a former senior employee’s former
agency has been significantly altered
by organizational changes after his ter-
mination from senior service, it may be
necessary to determine whether a suc-
cessor entity is the same agency as the
former senior employee’s former agen-
cy. The appropriate designated agency
ethics official, in consultation with the
Office of Government Ethics, shall
identify the entity that is the individ-
ual’s former agency. Whether a suc-
cessor entity is the same as the former
agency depends upon whether it has
substantially the same organizational
mission, the extent of the termination
or dispersion of the agency’s functions,
and other factors as may be appro-
priate.

(A) Agency abolished or substantially
changed. If a successor entity is not
identifiable as substantially the same
agency from which the former senior
employee terminated, the 18 TU.S.C.
207(c) prohibition will not bar commu-
nications or appearances by the former
senior employee to that successor enti-
ty.

(B) Agency substantially the same. If a
successor entity remains identifiable
as substantially the same entity from
which the former senior employee ter-
minated, the 18 U.S.C. 207(c) bar will
extend to the whole of the successor
entity.

(C) Employing entity is made separate.
If an employing entity is made sepa-
rate from an agency of which it was a
part, but it remains identifiable as sub-
stantially the same entity from which
the former senior employee terminated
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senior service before the entity was
made separate, the 18 U.S.C. 207(c) bar
will apply to a former senior employee
of that entity only with respect to the
new separate entity.

(D) Component designations. If a
former senior employee’s former agen-
cy was a designated ‘‘component’
within the meaning of §2641.302 on the
date of his termination as senior em-
ployee, see §2641.302(g).

(3) To or before. Except as provided in
paragraph (g)(4) of this section, a com-
munication ‘‘to” or appearance ‘‘be-
fore”” an employee of a former senior
employee’s former agency is one:

(i) Directed to and received by the
former senior employee’s former agen-
cy, even though not addressed to a par-
ticular employee; or

(ii) Directed to and received by an
employee of a former senior employee’s
former agency in his official capacity,
including in his capacity as an em-
ployee serving in the agency on detail
or, if pursuant to statute or Executive
order, as a collateral duty. A former
senior employee does not direct his
communication or appearance to a by-
stander who merely happens to over-
hear the communication or witness the
appearance.

(4) Public commentary. (i) A former
senior employee who addresses a public
gathering or a conference, seminar, or
similar forum as a speaker or panel
participant will not be considered to
make a prohibited communication or
appearance if the forum:

(A) Is not sponsored or co-sponsored
by the former senior employee’s former
agency;

(B) Is attended by a large number of
people; and

(C) A significant proportion of those
attending are not employees of the
former senior employee’s former agen-
cy.

(ii) In the circumstances described in
paragraph (g)(4)(i) of this section, a
former senior employee may engage in
exchanges with any other speaker or
with any member of the audience.

(iii) A former senior employee also
may permit the broadcast or publica-
tion of a commentary provided that it
is broadcast or appears in a newspaper,
periodical, or similar widely-available
publication.

§2641.204

Example 1 to paragraph (g): Two months
after retiring from a senior employee posi-
tion at the United States Department of Ag-
riculture (USDA), the former senior em-
ployee is asked to represent a poultry pro-
ducer in a compliance matter involving the
producer’s storage practices. The former sen-
ior employee may not represent the poultry
producer before a USDA employee in connec-
tion with the compliance matter or any
other matter in which official action is
sought from the USDA. He has ten months
remaining of the one-year bar which com-
menced upon his termination as a senior em-
ployee with the USDA.

Example 2 to paragraph (g): An individual
serves for several years at the Commodity
Futures Trading Commission (CFTC) as a
GS-15. With no break in service, she then ac-
cepts a senior employee position at the Ex-
port-Import Bank of the United States (Ex-
Im Bank) where she remains for nine months
until she leaves Government service in order
to accept a position in the private sector.
Since the individual served in both the CFTC
and the Ex-Im Bank within her last year of
senior service, she is barred by 18 U.S.C.
207(c) as to both agencies for one year com-
mencing from her termination from the sen-
ior employee position at the Ex-Im Bank.

Example 3 to paragraph (g): An individual
serves for several years at the Securities and
Exchange Commission (SEC) in a senior em-
ployee position. He terminates Government
service in order to care for his parent who is
recovering from heart surgery. Two months
later, he accepts a senior employee position
at the Overseas Private Investment Corpora-
tion (OPIC) where he remains for nine
months until he leaves Government service
in order to accept a position in the private
sector. The 18 U.S.C. 207(c) bar commences
when he resigns from the SEC and continues
to run for one year. (Any action taken in
carrying out official duties as an employee
of OPIC would be undertaken on behalf of
the United States and would, therefore, not
be restricted by section 207(c). See
§2641.301(a).) A second one-year restriction
commences when he resigns from OPIC. The
second restriction will apply with respect to
OPIC only. Upon his termination from the
OPIC position, he will have one remaining
month of the section 207(c) restriction aris-
ing from his termination of his SEC position.
This remaining month of restriction will run
concurrently with the first month of the
one-year OPIC restriction.

Example 4 to paragraph (g): An architect
serves in a senior employee position in the
Agency for Affordable Housing. Subsequent
to her termination from the position, the
agency is abolished and its functions are dis-
tributed among three other agencies within
three departments, the Department of Hous-
ing and Urban Development, the Department
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of the Interior, and the Department of Jus-
tice. None of these successor entities is iden-
tifiable as substantially the same entity as
the Agency for Affordable Housing, and, ac-
cordingly, the 18 U.S.C. 207(c) bar will not
apply to the architect.

Example 5 to paragraph (g): A chemist
serves in a senior employee position in the
Agency for Clean Rivers. Subsequent to his
termination from the position, the mission
of the Agency for Clean Rivers is expanded
and it is renamed the Agency for Clean
Water. A number of employees from the
Agency for Marine Life are transferred to
the reorganized agency. If it is determined
that the Agency for Clean Water is substan-
tially the same entity from which the chem-
ist terminated, the section 207(c) bar will
apply with respect to the chemist’s contacts
with all of the employees of the Agency for
Clean Water, including those employees who
recently transferred from the Agency for Ma-
rine Life. He would not be barred from con-
tacting an employee serving in one of the po-
sitions that had been transferred from the
Agency for Clean Rivers to the Agency for
Clean Land.

(h) On behalf of any other person. See
§2641.201(g).

(i) Matter on which former senior em-
ployee seeks official action—(1) Seeks offi-
cial action. A former senior employee
seeks official action when the cir-
cumstances establish that he is making
his communication or appearance for
the purpose of inducing a current em-
ployee, as defined in paragraph (g) of
this section, to make a decision or to
otherwise act in his official capacity.

(2) Matter. The prohibition on seeking
official action applies with respect to
any matter, including:

(i) Any ‘“‘particular matter involving
a specific party or parties” as defined
in §2641.201(h);

(ii) The consideration or adoption of
broad policy options that are directed
to the interests of a large and diverse
group of persons;

(iii) A new matter that was not pre-
viously pending at or of interest to the
former senior employee’s former agen-
cy; and

(iv) A matter pending at any other
agency in the executive branch, an
independent agency, the legislative
branch, or the judicial branch.

Example 1 to paragraph (i): A former senior
employee at the National Capital Planning
Commission (NCPC) wishes to contact a
friend who still works at the NCPC to solicit
a donation for a local charitable organiza-
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tion. The former senior employee may do so
since the circumstances establish that he
would not be making the communication for
the purpose of inducing the NCPC employee
to make a decision in his official capacity
about the donation.

Example 2 to paragraph (i): A former senior
employee at the Department of Defense
wishes to contact the Secretary of Defense
to ask him if he would be interested in at-
tending a cocktail party. At the party, the
former senior employee would introduce the
Secretary to several of the former senior em-
ployee’s current business clients who have
sought the introduction. The former senior
employee and the Secretary do not have a
history of socializing outside the office, the
Secretary is in a position to affect the inter-
ests of the business clients, and all expenses
associated with the party will be paid by the
former senior employee’s consulting firm.
The former senior employee should not con-
tact the Secretary. The circumstances do
not establish that the communication would
be made other than for the purpose of induc-
ing the Secretary to make a decision in his
official capacity about the invitation.

Example 3 to paragraph (i): A former senior
employee at the National Science Founda-
tion (NSF) accepts a position as vice presi-
dent of a company that was hurt by recent
cuts in the defense budget. She contacts the
NSF’s Director of Legislative and Public Af-
fairs to ask the Director to contact a White
House official in order to press the need for
a new science policy to benefit her company.
The former senior employee made a commu-
nication for the purpose of inducing the NSF
employee to make a decision in his official
capacity about contacting the White House.

§2641.205 Two-year restriction on any
former very senior employee’s rep-
resentations to former agency or
certain officials concerning any
matter, regardless of prior involve-
ment.

(a) Basic prohibition of 18 U.S.C. 207(d).
For two years after his service in a
very senior employee position termi-
nates, no former very senior employee
shall knowingly, with the intent to in-
fluence, make any communication to
or appearance before any official ap-
pointed to an Executive Schedule posi-
tion listed in 5 U.S.C. 5312-5316 or be-
fore any employee of an agency in
which he served as a very senior em-
ployee within the one-year period prior
to his termination from a very senior
employee position, if that communica-
tion or appearance is made on behalf of
any other person in connection with
any matter on which the former very
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senior employee seeks official action
by any official or employee.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(d) does not apply
to a former very senior employee who
is:
(1) Acting on behalf of the United
States. See §2641.301(a).

(2) Acting as an elected State or local
government official. See §2641.301(b).

(3) Acting on behalf of specified enti-
ties. See §2641.301(c).

(4) Making uncompensated state-
ments based on special knowledge. See
§2641.301(d).

(5) Communicating scientific or tech-
nological information pursuant to pro-

cedures or certification. See
§2641.301(e).
(6) Testifying wunder oath. See

§2641.301(f).

(7) Acting on behalf of a candidate or
political party. See §2641.301(g).

(8) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

(9) Acting as an employee of a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(c) Commencement and length of restric-
tion. 18 U.S.C. 207(d) is a two-year re-
striction. The two-year period is meas-
ured from the date when the employee
ceases to serve in a very senior em-
ployee position, not from the termi-
nation of Government service, unless
the two events occur simultaneously.
See examples 1 and 2 to paragraph (d) of
§2641.204.

(d) Communication or appearance.
See§ 2641.201(d).
(e) With the intent to influence.

See§ 2641.201(e).

(f) To or before employee of former
agency. See §2641.204(g), except that
this section covers only former very
senior employees and applies only with
respect to the agency or agencies in
which a former very senior employee
served as a very senior employee, and
very senior employees do not benefit
from the designation of distinct and
separate agency components as ref-
erenced in §2641.204(g)(2).

(g) To or before an official appointed to
an Executive Schedule position. See
§2641.204(g)(3) for ‘‘to or before,” except
that this section covers only former
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very senior employees and also extends
to a communication or appearance be-
fore any official currently appointed to
a position that is listed in sections 5
U.S.C. 5312-5316.

NOTE TO PARAGRAPH (g): A communication
made to an official described in 5 U.S.C. 5312
5316 can include a communication to a subor-
dinate of such official with the intent that
the information be conveyed directly to the
official and attributed to the former very
senior employee.

(h) On behalf of any other person. See
§2641.201(g).

(i) Matter on which former very senior
employee seeks official action. See
§2641.204(i), except that this section
only covers former very senior employ-
ees.

Example 1 to §2641.205: The former Attorney
General may not contact the Assistant At-
torney General of the Antitrust Division on
behalf of a professional sports league in sup-
port of a proposed exemption from certain
laws, nor may he contact the Secretary of
Labor. He may, however, speak directly to
the President or Vice President concerning
the issue.

Example 2 to §2641.205: The former Director
of the Office of Management and Budget
(OMB) is now the Chief Executive Officer of
a major computer firm and wishes to con-
vince the new Administration to change its
new policy concerning computer chips. The
former OMB Director may contact an em-
ployee of the Department of Commerce who,
although paid at a level fixed according to
level III of the Executive Schedule, does not
occupy a position actually listed in 5 U.S.C.
5312-5316. She could not contact an employee
working in the Office of the United States
Trade Representative, an office within the
Executive Office of the President (her former
agency).

Example 3 to §2641.205: A senior employee
serves in the Department of Agriculture for
several years. He is then appointed to serve
as the Secretary of Health and Human Serv-
ices (HHS) but resigns seven months later.
Since the individual served as a very senior
employee only at HHS, he is barred for two
years by 18 U.S.C. 207(d) as to any employee
of HHS and any official currently appointed
to an Executive Schedule position listed in 5
U.S.C. 5312-5316, including any such official
serving in the Department of Agriculture.
(In addition, a one-year section 207(c) bar
commenced when he terminated service as a
senior employee at the Department of Agri-
culture.)

Example 4 to §2641.205: The former Sec-
retary of the Department of Labor may not
represent another person in a meeting with
the current Secretary of Transportation to
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discuss a proposed regulation on highway
safety standards.

Example 5 to §2641.205: In the previous ex-
ample, the former very senior employee
would like to meet instead with the special
assistant to the Secretary of Transportation.
The former employee knows that the special
assistant has a close working relationship
with the Secretary. The former employee ex-
pects that the special assistant would brief
the Secretary about any discussions at the
proposed meeting and refer specifically to
the former employee. Because the cir-
cumstances indicate that the former em-
ployee intends that the information provided
at the meeting would be conveyed by the as-
sistant directly to the Secretary and attrib-
uted to the former employee, he may not
meet with the assistant.

§2641.206 Omne-year restriction on any
former senior or very senior em-
ployee’s representations on behalf
of, or aid or advice to, a foreign en-
tity.

(a) Basic prohibition of 18 U.S.C. 207(f).
For one year after service in a senior
or very senior employee position ter-
minates, no former senior employee or
former very senior employee shall
knowingly represent a foreign govern-
ment or foreign political party before
an officer or employee of an agency or
department of the United States, or aid
or advise such a foreign entity, with
the intent to influence a decision of
such officer or employee. For purposes
of describing persons who may not be
contacted with the intent to influence,
under 18 U.S.C. 207(f) and this section,
the phrase ‘‘officer or employee’ in-
cludes the President, the Vice Presi-
dent, and Members of Congress, and the
term ‘‘department’ includes the legis-
lative branch of government.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(f) does not apply
to a former senior or former very sen-
ior employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a). (Note, however,
the limitation in §2641.301(a)(2)(ii).)

(2) Acting as an elected State or local
government official. See §2641.301(b).
(3) Testifying under oath.

§2641.301(f).

(4) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

() Acting as an employee of a Gov-
ernment-owned, contractor-operated

See
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entity pursuant to a waiver. See
§2641.301(i).

(6) Subject to a waiver issued for cer-
tain positions. See §2641.301(j).

(c) Commencement and length of restric-
tion—(1)Generally. Except as provided
in paragraph (c)(2) of this section, 18
U.S.C. 207(f) is a one-year restriction.
The one-year period is measured from
the date when an employee ceases to be
a senior or very senior employee, not
from the termination of Government
service, unless the two occur simulta-
neously. See examples 1 and 2 to para-
graph (d) of §2641.204.

(2) U.S. Trade Representative or Deputy
U.S. Trade Representative.18 U.S.C. 207(f)
is a permanent restriction as applied to
a former U.S. Trade Representative or
Deputy U.S. Trade Representative.

(d) Represent, aid, or advise.
served]

(e) With the intent to influence. [Re-
served]

(f) Decision of employee of an agency.
[Reserved]

(g) Foreign entity. [Reserved]

[Re-

§2641.207 One-year restriction on any
former private sector assignee
under the Information Technology
Exchange Program representing,
aiding, counseling or assisting in
representing in connection with
any contract with former agency.

(a) Basic prohibition of 18 U.S.C. 207(1).
For one year after the termination of
his assignment from a private sector
organization to an agency under the
Information Technology Exchange Pro-
gram, b U.S.C. chapter 37, no former as-
signee shall knowingly represent, or
aid, counsel or assist in representing
any other person in connection with
any contract with that agency.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(1) does not apply
to a former employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).

(2) Acting as an elected State or local
government official. See §2641.301(b).
(8) Testifying wunder oath.

§2641.301(f).

(4) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

() Acting as an employee of a Gov-
ernment-owned, contractor-operated

See
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entity pursuant to a waiver. See
§2641.301(i).

(c) Commencement and length of restric-
tion.18 U.S.C. 207(1) is a one-year re-
striction. The one-year period is meas-
ured from the date when the individ-
ual’s assignment under the Informa-
tion Technology Exchange Program
terminates.

(d) Represent, aid, counsel, or assist in
representing. [Reserved]

(e) In connection with any contract
with the former agency. [Reserved]

Subpart C—Exceptions, Waivers
and Separate Components

§2641.301 Statutory
waivers.

(a) Ezxception for acting on behalf of
United States. A former employee is not
prohibited by any of the prohibitions of
18 U.S.C. 207 from engaging in any ac-
tivity on behalf of the United States.

(1) United States. For purposes of this
paragraph, the term ‘‘United States”
means:

(i) The executive branch (including a
Government corporation);

(ii) The legislative branch; or

(iii) The judicial branch.

(2) On behalf of the United States. A
former employee will be deemed to en-
gage in the activity on behalf of the
United States if he acts in accordance
with paragraph (a)(2)(i) or (a)(2)(ii) of
this section.

(i) As employee of the United States. A
former employee engages in an activity
on behalf of the United States when he
carries out official duties as a current
employee of the United States.

(i) As other than employee of the
United States. (A) Provided that he does
not represent, aid, or advise a foreign
entity in violation of 18 U.S.C. 207(f), a
former employee engages in an activity
on behalf of the United States when he
serves:

(I) As a representative of the United
States pursuant to a specific agree-
ment with the United States to provide
representational services to the United
States; or

(2) As a witness called by the United
States (including a Congressional com-
mittee or subcommittee) to testify at a
Congressional hearing (even if applica-
ble procedural rules do not require him

exceptions and
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to declare by oath or affirmation that
he will testify truthfully).

(B) A former employee will not be
deemed to engage in an activity on be-
half of the United States merely be-
cause he is performing work funded by
the Government, because he is engag-
ing in the activity in response to a con-
tact initiated by the Government, be-
cause the Government will derive some
benefit from the activity, or because he
or the person on whose behalf he is act-
ing may share the same objective as
the Government.

NOTE TO PARAGRAPH (a)(2)(ii): See also
§2641.301(f) concerning the permissibility of
testimony under oath, including testimony
as an expert witness, when a former em-
ployee is called as a witness by the United
States.

Example 1 to paragraph (a): An employee of
the Department of Transportation (DOT)
transfers to become an employee of the Pen-
sion Benefit Guaranty Corporation (PBGC).
The PBGC, a wholly owned Government cor-
poration, is a corporation in which the
United States has a proprietary interest. The
former DOT employee may press the PBGC’s
point of view in a meeting with DOT employ-
ees concerning an airline bankruptcy case in
which he was personally and substantially
involved while at the DOT. His communica-
tions to the DOT on behalf of the PBGC
would be made on behalf of the United
States.

Example 2 to paragraph (a): A Federal Tran-
sit Administration (FTA) employee rec-
ommended against the funding of a certain
subway project. After terminating Govern-
ment service, she is hired by a Congressman
as a member of his staff to perform a variety
of duties, including miscellaneous services
for the Congressman’s constituents. The
former employee may contact the FTA on
behalf of a constituent group as part of her
official duties in order to argue for the rever-
sal of the subway funding decision in which
she participated while still an employee of
the FTA. Her communications to the FTA on
behalf of the constituent group would be
made on behalf of the United States.

Example 3 to paragraph (a): A Postal Serv-
ice attorney participated in discussions with
the Office of Personnel Management (OPM)
concerning a dispute over the mailing of
health plan brochures. After terminating
Government service, the attorney joins a law
firm as a partner. He is assigned by the
firm’s managing partner to represent the
Postal Service pursuant to a contract requir-
ing the firm to provide certain legal services.
The former senior employee may represent
the Postal Service in meetings with OPM
concerning the dispute about the health plan
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brochures. The former senior employee’s sug-
gestions to the Postal Service concerning
strategy and his arguments to OPM con-
cerning the dispute would be made on behalf
of the United States (even though he is also
acting on behalf of his law firm when he per-
forms representational services for the
United States). A communication to the
Postal Service concerning a disagreement
about the law firm’s fee, however, would not
be made on behalf of the United States.

Example 4 to paragraph (a): A former senior
employee of the Food and Drug Administra-
tion (FDA), now an employee of a drug com-
pany, is called by a Congressional committee
to give unsworn testimony concerning the
desirability of instituting cost controls in
the pharmaceutical industry. The former
senior employee may address the committee
even though her testimony will unavoidably
also be directed to a current employee of the
FDA who has also been asked to testify as a
member of the same panel of experts. The
former employee’s communications at the
hearing, provided at the request of the
United States, would be made on behalf of
the United States.

Example 5 to paragraph (a): A National Se-
curity Agency (NSA) analyst drafted the
specifications for a contract that was award-
ed to the Secure Data Corporation to develop
prototype software for the processing of for-
eign intelligence information. After termi-
nating Government service, the analyst is
hired by the corporation. The former em-
ployee may not attempt to persuade NSA of-
ficials that the software is in accord with the
specifications. Although the development of
the software is expected to significantly en-
hance the processing of foreign intelligence
information and the former employee’s opin-
ions might be useful to current NSA employ-
ees, his communications would not be made
on behalf of the United States.

Example 6 to paragraph (a): A senior em-
ployee at the Department of the Air Force
specialized in issues relating to the effective
utilization of personnel. After terminating
Government service, the former senior em-
ployee is hired by a contractor operating a
Federally Funded Research and Development
Center (FFRDC). The FFRDC is not a ‘“Gov-
ernment corporation’ as defined in §2641.104.
The former senior employee may not at-
tempt to convince the Air Force of the man-
ner in which Air Force funding should be al-
located among projects proposed to be under-
taken by the FFRDC. Although the work
performed by the FFRDC will be determined
by the Air Force, may be accomplished at
Government-owned facilities, and will ben-
efit the Government, her communications
would not be made on behalf of the United
States.

Example 7 to paragraph (a): A Department
of Justice (DOJ) attorney represented the
United States in a civil enforcement action
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against a company that had engaged in
fraudulent activity. The settlement of the
case required that the company correct cer-
tain deficiencies in its operating procedures.
After terminating Government service, the
attorney is hired by the company. When DOJ
auditors schedule a meeting with the com-
pany’s legal staff to review company actions
since the settlement, the former employee
may not attempt to persuade the auditors
that the company is complying with the
terms of the settlement. Although the
former employee’s insights might facilitate
the audit, his communications would not be
made on behalf of the United States even
though the Government’s auditors initiated
the contact with the former employee.

NOTE TO PARAGRAPH (a): See also example 9
to paragraph (j) of §2641.202 and example 1 to
paragraph (d) of §2641.204.

(b) Ezxception for acting on behalf of
State or local government as elected offi-
cial. A former employee is not prohib-
ited by any of the prohibitions of 18
U.S.C. 207 from engaging in any post-
employment activity on behalf of one
or more State or local governments,
provided the activity is undertaken in
carrying out official duties as an elect-
ed official of a State or local govern-
ment.

Example 1 to paragraph (b): A former em-
ployee of the Department of Housing and
Urban Development (HUD) participated per-
sonally and substantially in the evaluation
of a grant application from a certain city.
After terminating Government service, he
was elected mayor of that city. The former
employee may contact an Assistant Sec-
retary at HUD to argue that additional funds
are due the city under the terms of the
grant.

Example 2 to paragraph (b): A former em-
ployee of the Federal Highway Administra-
tion (FHWA) participated personally and
substantially in the decision to provide fund-
ing for a bridge across the White River in Ar-
kansas. After terminating Government serv-
ice, she accepted the Governor’s offer to head
the highway department in Arkansas. A
communication to or appearance before the
FHWA concerning the terms of the construc-
tion grant would not be made as an elected
official of a State or local government.

(c) Exception for acting on behalf of
specified entities. A former senior or
very senior employee is not prohibited
by 18 U.S.C. 207(c) or (d), or §§2641.204
or 2641.205, from making a communica-
tion or appearance on behalf of one or
more entities specified in paragraph
(c)(1) of this section, provided the com-
munication or appearance is made in
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carrying out official duties as an em-
ployee of a specified entity.

(1) Specified entities. For purposes of
this paragraph, a specified entity is:

(i) An agency or instrumentality of a
State or local government;

(ii) A hospital or medical research orga-
nization, if exempted from taxation
under 26 U.S.C. 501(c)(3); or

(iii) An accredited, degree-granting in-
stitution of higher education, as defined
in 20 U.S.C. 1001.

(2) Employee. For purposes of this
paragraph, the term ‘‘employee” of a
specified entity means a person who
has an employee-employer relationship
with an entity specified in paragraph
(c)(1) of this section. It includes a per-
son who is employed to work part-time
for a specified entity. The term ex-
cludes an individual performing serv-
ices for a specified entity as a consult-
ant or independent contractor.

Example 1 to paragraph (c): A senior em-
ployee leaves her position at the National In-
stitutes of Health (NIH) and takes a full-
time position at the Gene Research Founda-
tion, a tax-exempt organization pursuant to
26 U.S.C. 501(c)(3). As an employee of a
501(c)(3) tax-exempt medical research organi-
zation, the former senior employee is not
barred by 18 U.S.C. 207(c) from representing
the Foundation before the NIH.

Example 2 to paragraph (c): A former senior
employee of the Environmental Protection
Agency (EPA) joins a law firm in Richmond,
Virginia. The firm is hired by the Common-
wealth of Virginia to represent it in discus-
sions with the EPA about an environmental
impact statement concerning the construc-
tion of a highway interchange. The former
senior employee’s arguments concerning the
environmental impact statement would not
be made as an employee of the Common-
wealth of Virginia.

Example 3 to paragraph (c): A former senior
employee becomes an employee of the ABC
Association. The ABC Association is a non-
profit organization whose membership con-
sists of a broad representation of State
health agencies and senior State health offi-
cials, and it performs services from which
certain State governments benefit, including
collecting information from its members and
conveying that information and views to the
Federal Government. However, the ABC As-
sociation has not been delegated authority
by any State government to perform any
governmental functions, and it does not op-
erate under the regulatory, financial, or
management control of any State govern-
ment. Therefore, the ABC Association is not
an agency or instrumentality of a State gov-
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ernment, and the former senior employee
may not represent the organization before
his former agency within one year after ter-
minating his senior employee position.

(d) Ezxception for uncompensated state-
ments based on special knowledge. A
former senior or very senior employee
is not prohibited by 18 U.S.C. 207(c) or
(d), or §§2641.204 or 2641.205, from mak-
ing a statement based on his own spe-
cial knowledge in the particular area
that is the subject of the statement,
provided that he receives no compensa-
tion for making the statement.

(1) Special knowledge. A former em-
ployee has special knowledge con-
cerning a subject area if he is familiar
with the subject area as a result of edu-
cation, interaction with experts, or
other unique or particularized experi-
ence.

(2) Statement. A statement for pur-
poses of this paragraph is a commu-
nication of facts observed by the
former employee.

(3) Compensation. Compensation in-
cludes any form of remuneration or in-
come that is given in consideration, in
whole or in part, for the statement. It
does not include the payment of actual
and necessary expenses incurred in
connection with making the state-
ment.

Example 1 to paragraph (d): A senior em-
ployee of the Department of the Treasury
was personally and substantially involved in
discussions with other Department officials
concerning the advisability of a three-phase
reduction in the capital gains tax. After Gov-
ernment service, the former senior employee
affiliates with a nonprofit group that advo-
cates a position on the three-phase capital
gains issue that is similar to his own. The
former senior employee, who receives no sal-
ary from the nonprofit organization, may
meet with current Department officials on
the organization’s behalf to state what steps
had previously been taken by the Depart-
ment to address the issue. The statement
would be permissible even if the nonprofit
organization reimbursed the former senior
employee for his actual and necessary travel
expenses incurred in connection with making
the statement.

Example 2 to paragraph (d): A former senior
employee becomes a government relations
consultant, and he enters into a $5,000 per
month retainer agreement with XYZ Cor-
poration for government relations services.
He would like to meet with his former agen-
cy to discuss a regulatory matter involving
his client. Even though he would not be paid
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by XYZ specifically for this particular meet-
ing, he nevertheless would receive compensa-
tion for any statements at the meeting, be-
cause of the monthly payments under his
standing retainer agreement. Therefore he
may not rely on the exception for uncompen-
sated statements based on special knowl-
edge.

(e) Exception for furnishing scientific or
technological information. A former em-
ployee is not prohibited by 18 U.S.C.
207(a), (c), or (d), or §§2641.201, 2641.202,
2641.204, or 2641.205, from making com-
munications, including appearances,
solely for the purpose of furnishing sci-
entific or technological information,
provided the communications are made
either in accordance with procedures
adopted by the agency or agencies to
which the communications are directed
or the head of such agency or agencies,
in consultation with the Director of
the Office of Government Ethics,
makes a certification published in the
FEDERAL REGISTER.

(1) Purpose of information. A commu-
nication made solely for the purpose of
furnishing scientific or technological
information may be:

(i) Made in connection with a matter
that involves an appreciable element of
actual or potential dispute;

(ii) Made in connection with an effort
to seek a discretionary Government
ruling, benefit, approval, or other ac-
tion; or

(iii) Inherently influential in relation
to the matter in dispute or the Govern-
ment action sought.

(2) Scientific or technological informa-
tion. The former employee must convey
information of a scientific or techno-
logical character, such as technical or
engineering information relating to the
natural sciences. The exception does
not extend to information associated
with a nontechnical discipline such as
law, economics, or political science.

(3) Incidental references or remarks.
Provided the former employee’s com-
munication primarily conveys informa-
tion of a scientific or technological
character, the entirety of the commu-
nication will be deemed made solely for
the purpose of furnishing such informa-
tion notwithstanding an incidental ref-
erence or remark:

(i) Unrelated to the matter to which
the post-employment restriction ap-
plies;
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(ii) Concerning feasibility, risk, cost,
speed of implementation, or other con-
siderations when necessary to appre-
ciate the practical significance of the
basic scientific or technological infor-
mation provided; or

(iii) Intended to facilitate the fur-
nishing of scientific or technological
information, such as those references
or remarks necessary to determine the
kind and form of information required
or the adequacy of information already
supplied.

Example 1 to paragraph (e)(3): After termi-
nating Government service, a former senior
employee at the National Security Agency
(NSA) accepts a position as a senior manager
at a firm specializing in the development of
advanced security systems. The former sen-
ior employee and another firm employee
place a conference call to a current NSA em-
ployee to follow up on an earlier discussion
in which the firm had sought funding from
the NSA to develop a certain proposed secu-
rity system. After the other firm employee
explains the scientific principles underlying
the proposed system, the former employee
may not state the system’s expected cost.
Her communication would not primarily
convey information of a scientific or techno-
logical character.

Example 2 to paragraph (e)(3): If, in the pre-
vious example, the former senior employee
explained the scientific principles underlying
the proposed system, she could also have
stated its expected cost as an incidental ref-
erence or remark.

(4) Communications made under proce-
dures acceptable to the agency. (i) An
agency may adopt such procedures as
are acceptable to it, specifying condi-
tions under which former Government
employees may make communications
solely for the purpose of furnishing sci-
entific or technological information, in
light of the agency’s particular pro-
grams and needs. In promulgating such
procedures, an agency may consider,
for example, one or more of the fol-
lowing:

(A) Requiring that the former em-
ployee specifically invoke the excep-
tion prior to making a communication
(or series of communications);

(B) Requiring that the designated
agency ethics official for the agency to
which the communication is directed
(or other agency designee) be informed
when the exception is used;
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(C) Limiting communications to cer-
tain formats which are least conducive
to the use of personal influence;

(D) Segregating, to the extent pos-
sible, meetings and presentations in-
volving technical substance from those
involving other aspects of the matter;
or

(E) Employing more restrictive prac-
tices in relation to communications
concerning specified categories of mat-
ters or specified aspects of a matter,
such as in relation to the pre-award as
distinguished from the post-award
phase of a procurement.

(ii) The Director of the Office of Gov-
ernment Ethics may review any agency
implementation of this exception in
connection with OGE’s executive
branch ethics program oversight re-
sponsibilities. See 5 CFR part 2638.

Example 1 to paragraph (e)(4): A Marine
Corps engineer participates personally and
substantially in drafting the specifications
for a new assault rifle. After terminating
Government service, he accepts a job with
the company that was awarded the contract
to produce the rifle. Provided he acts in ac-
cordance with agency procedures, he may ac-
company the President of the company to a
meeting with Marine Corps employees and
report the results of a series of metallurgical
tests. These results support the company’s
argument that it has complied with a par-
ticular specification. He may do so even
though the meeting was expected to be and
is, in fact, a contentious one in which the
company’s testing methods are at issue. He
may not, however, present the company’s ar-
gument that an advance payment is due the
company under the terms of the contract
since this would not be a mere incidental ref-
erence or remark within the meaning of
paragraph (e)(3) of this section.

(5) Certification for expertise in tech-
nical discipline. A certification issued in
accordance with this section shall be
effective on the date it is executed (un-
less a later date is specified), provided
that it is transmitted to the FEDERAL
REGISTER for publication.

(i) Criteria for issuance. A certifi-
cation issued in accordance with this
section may not broaden the scope of
the exception and may be issued only
when:

(A) The former employee has out-
standing qualifications in a scientific,
technological, or other technical dis-
cipline (involving engineering or other
natural sciences as distinguished from
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a nontechnical discipline such as law,
economics, or political science);

(B) The matter requires the use of
such qualifications; and

(C) The national interest would be
served by the former employee’s par-
ticipation.

(ii) Submission of requests. The indi-
vidual wishing to make the commu-
nication shall forward a written re-
quest to the head of the agency to
which the communications would be di-
rected. Any such request shall address
the criteria set forth in paragraph
(e)(5)(i) of this section.

(iii) Issuance. The head of the agency
to which the communications would be
directed may, upon finding that the
criteria specified in paragraph (e)(5)(1)
of this section are satisfied, approve
the request by executing a certifi-
cation, which shall be published in the
FEDERAL REGISTER. A copy of the cer-
tification shall be forwarded to the af-
fected individual. The head of the agen-
cy shall, prior to execution of the cer-
tification, furnish a draft copy of the
certification to the Director of the Of-
fice of Government Ethics and consider
the Director’s comments, if any, in re-
lation to the draft. The certification
shall specify:

(A) The name of the former em-
ployee;

(B) The Government position or posi-
tions held by the former employee dur-
ing his most recent period of Govern-
ment service;

(C) The identity of the employer or
other person on behalf of which the
former employee will be acting;

(D) The restriction or restrictions to
which the certification shall apply;

(E) Any limitations imposed by the
agency head with respect to the scope
of the certification; and

(F) The basis for finding that the cri-
teria specified in paragraph (e)(5)(i) of
this section are satisfied, specifically
including a description of the matter
and the communications that will be
permissible or, if relevant, a statement
that such information is protected
from disclosure by statute.

(iv) Copy to Office of Government Eth-
ics. Once published, the agency shall
provide the Director of the Office of
Government Ethics with a copy of the
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certification as published in the FED-
ERAL REGISTER.

(v) Revocation. The agency head may
revoke a certification and shall for-
ward a written notice of the revocation
to the former employee and to the OGE
Director. Revocation of a certification
shall be effective on the date specified
in the notice revoking the certifi-
cation.

(f) Exception for giving testimony under
oath or making statements required to be
made under penalty of perjury. Subject
to the limitation described in para-
graph (f)(2) of this section concerning
expert witness testimony, a former em-
ployee is not prohibited by any of the
prohibitions of 18 U.S.C. 207 from giv-
ing testimony under oath or making a
statement required to be made under
penalty of perjury.

(1) Testimony under oath. Testimony
under oath is evidence delivered by a
witness either orally or in writing, in-
cluding deposition testimony and writ-
ten affidavits, in connection with a ju-
dicial, quasi-judicial, administrative,
or other legally recognized proceeding
in which applicable procedural rules re-
quire a witness to declare by oath or
affirmation that he will testify truth-
fully.

(2) Limitation on exception for service
as an expert witness. The exception de-
scribed in paragraph (f)(1) of this sec-
tion does not negate the bar of 18
U.S.C. 207(a)(1), or §2641.201, to a
former employee serving as an expert
witness; where the bar of section
207(a)(1) applies, a former employee
may not serve as an expert witness ex-
cept:

(i) If he is called as a witness by the
United States; or

(ii) By court order. For this purpose,
a subpoena is not a court order, nor is
an order merely qualifying an indi-
vidual to testify as an expert witness.

(3) Statements made under penalty of
perjury. A former employee may make
any statement required to be made
under penalty of perjury, except that
he may not:

(i) Submit a pleading, application, or
other document as an attorney or
other representative; or

(ii) Serve as an expert witness where
the bar of 18 U.S.C. 207(a)(1) applies, ex-
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cept as provided in paragraph (f)(2) of
this section.

NOTE TO PARAGRAPH (f): Whether com-
pensation of a witness is appropriate is not
addressed by 18 U.S.C. 207. However, 18 U.S.C.
201 may prohibit individuals from receiving
compensation for testifying under oath in
certain forums except as authorized by 18
U.S.C. 201(d). Note also that there may be
statutory or other bars on the disclosure by
a current or former employee of information
from the agency’s files or acquired in con-
nection with the individual’s employment
with the Government; a former employee’s
agency may have promulgated procedures to
be followed with respect to the production or
disclosure of such information.

Example 1 to paragraph (f): A former em-
ployee is subpoenaed to testify in a case
pending in a United States district court
concerning events at the agency she ob-
served while she was performing her official
duties with the Government. She is not pro-
hibited by 18 U.S.C. 207 from testifying as a
fact witness in the case.

Example 2 to paragraph (f): An employee
was removed from service by his agency in
connection with a series of incidents where
the employee was absent without leave or
was unable to perform his duties because he
appeared to be intoxicated. The employee’s
supervisor, who had assisted the agency in
handling the issues associated with the re-
moval, subsequently left Government. In the
ensuing case in Federal court between the
employee who had been removed and his
agency over whether he had been discrimi-
nated against because of his disabling alco-
holism, his former supervisor was asked
whether on certain occasions the employee
had been intoxicated on the job and unable
to perform his assigned duties. Opposing
counsel objected to the question on the basis
that the question required expert testimony
and the witness had not been qualified as an
expert. The judge overruled the objection on
the basis that the witness would not be pro-
viding expert testimony but opinions or in-
ferences which are rationally based on his
perception and helpful to a clear under-
standing of his testimony or the determina-
tion of a fact in issue. The former employee
may provide the requested testimony with-
out violating 18 U.S.C. 207.

Example 3 to paragraph (f): A former senior
employee of the Environmental Protection
Agency (EPA) is a recognized expert con-
cerning compliance with Clean Air Act re-
quirements. Within one year after termi-
nating Government service, she is retained
by a utility company that is the defendant in
a lawsuit filed against it by the EPA. While
the matter had been pending while she was
with the agency, she had not worked on the
matter. After the court rules that she is
qualified to testify as an expert, the former
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senior employee may offer her sworn opinion
that the utility company’s practices are in
compliance with Clean Air Act require-
ments. She may do so although she would
otherwise have been barred by 18 U.S.C.
207(c) from making the communication to
the EPA.

Example 4 to paragraph (f): In the previous
example, an EPA scientist served as a mem-
ber of the EPA investigatory team that com-
piled a report concerning the utility com-
pany’s practices during the discovery stage
of the lawsuit. She later terminated Govern-
ment service to join a consulting firm and is
hired by the utility company to assist it in
its defense. She may not, without a court
order, serve as an expert witness for the
company in the matter since she is barred by
18 U.S.C. 207(a)(1) from making the commu-
nication to the EPA. On application by the
utility company for a court order permitting
her service as an expert witness, the court
found that there were no extraordinary cir-
cumstances that would justify overriding the
specific statutory bar to such testimony.
Such extraordinary circumstances might be
where no other equivalent expert testimony
can be obtained and an employee’s prior in-
volvement in the matter would not cause her
testimony to have an undue influence on
proceedings. Without such extraordinary cir-
cumstances, ordering such expert witness
testimony would undermine the bar on such
testimony.

(g) Exception for representing certain
candidates or political organizations. Ex-
cept as provided in paragraph (g)(2) of
this section, a former senior or very
senior employee is not prohibited by 18
U.S.C. 207(c) or (d), or §§2641.204 or
2641.205, from making a communication
or appearance on behalf of a candidate
in his capacity as a candidate or an en-
tity specified in paragraphs (g)(1)(ii)
through (g)(1)(vi) of this section.

(1) Specified persons or entities.
purposes of this paragraph (g),
specified persons or entities are:

(i) A candidate. A candidate means
any person who seeks nomination for
election, or election to, Federal or
State office or who has authorized oth-
ers to explore on his own behalf the
possibility of seeking nomination for
election, or election to, Federal or
State office;

(ii) An authorized committee. An au-
thorized committee means any polit-
ical committee designated in writing
by a candidate as authorized to receive
contributions or make expenditures to
promote the nomination or election of
the candidate or to explore the possi-
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bility of seeking the nomination or
election of the candidate. The term
does not include a committee that re-
ceives contributions or makes expendi-
tures to promote more than one can-
didate;

(iii) A national committee. A national
committee means the organization
which, under the bylaws of a political
party, is responsible for the day-to-day
operation of the political party at the
national level;

(iv) A national Federal campaign com-
mittee. A national Federal campaign
committee means an organization
which, under the bylaws of a political
party, is established primarily to pro-
vide assistance at the national level to
candidates nominated by the party for
election to the office of Senator or
Representative in, or Delegate or Resi-
dent Commissioner to, the Congress;

(v) A State committee. A State com-
mittee means the organization which,
under the bylaws of a political party, is
responsible for the day-to-day oper-
ation of the political party at the State
level; or

(vi) A political party. A political party
means an association, committee, or
organization that nominates a can-
didate for election to any Federal or
State elected office whose name ap-
pears on the election ballot as the can-
didate of the association, committee,
or organization.

(2) Limitations. The exception in this
paragraph (g) shall not apply if the
communication or appearance:

(i) Is made at a time the former sen-
ior or very senior employee is em-
ployed by any person or entity other
than:

(A) A person or entity specified in
paragraph (g)(1) of this section; or

(B) A person or entity who exclu-
sively represents, aids, or advises per-
sons or entities described in paragraph
(g2)(1) of this section;

(ii) Is made other than solely on be-
half of one or more persons or entities
specified in paragraph (g)(1) or
(2)(2)(1)(B) of this section; or

(iii) Is made to or before the Federal
Election Commission by a former sen-
ior or very senior employee of the Fed-
eral Election Commission.

Example 1 to paragraph (g): The former Dep-
uty Director of the Office of Management

751



§2641.301

and Budget becomes the full-time head of
the President’s re-election committee. The
former Deputy Director may, within two
yvears of terminating his very senior em-
ployee position, represent the re-election
committee to the White House travel office
in discussions regarding the appropriate
amounts of reimbursements by the com-
mittee of political travel costs of the Presi-
dent.

Example 2 to paragraph (g9): The former U.S.
Attorney General is asked by a candidate
running for Governor of Alabama to contact
the Chairman of the Federal Trade Commis-
sion (a position listed in 5 U.S.C. 5314) to
seek the dismissal of a pending enforcement
action involving the candidate’s family busi-
ness. The former very senior employee’s
communication to the Chairman would not
be made on behalf of the candidate in his ca-
pacity as a candidate and, thus, would be
barred by 18 U.S.C. 207(d).

Example 3 to paragraph (g): In the previous
example, the former Attorney General could
contact the Commissioner of Internal Rev-
enue (a position listed in 5 U.S.C. 5314) to
urge the review of a tax ruling affecting Ala-
bama’s Republican Party since the commu-
nication would be made on behalf of a State
committee.

Example 4 to paragraph (g): The former As-
sistant Secretary for Legislative and Inter-
governmental Affairs at the Department of
Commerce is hired as a consultant by a com-
pany that provides advisory services to polit-
ical candidates and senior executives in pri-
vate industry. Her only client is a candidate
for the U.S. Senate. The former senior em-
ployee may not contact the Deputy Sec-
retary of Commerce within one year of her
termination from the Department to request
that the Deputy Secretary give an official
speech in which he would express support for
legislation proposed by the candidate. The
communication would be prohibited by 18
U.S.C. 207(c) because it would be made when
the former senior employee was employed by
an entity that did not exclusively represent,
aid, or advise persons or entities specified in
paragraph (g)(1) of this section.

(h) Waiver for acting on behalf of inter-
national organization. The Secretary of
State may grant an individual waiver
of one or more of the restrictions in 18
U.S.C. 207 where the former employee
would appear or communicate on be-
half of, or provide aid or advice to, an
international organization in which
the United States participates. The
Secretary of State must certify in ad-
vance that the proposed activity is in
the interest of the United States.

NOTE TO PARAGRAPH (h): An employee who
is detailed under 5 U.S.C. 3343 to an inter-
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national organization remains an employee
of his agency. In contrast, an employee who
transfers under 5 U.S.C. 3581-3584 to an inter-
national organization is a former employee
of his agency.

(1) Waiver for re-employment by Gov-
ernment-owned, contractor-operated enti-
ty. The President may grant a waiver
of one or more of the restrictions in 18
U.S.C. 207 to eligible employees upon
the determination and certification in
writing that the waiver is in the public
interest and the services of the indi-
vidual are critically needed for the
benefit of the Federal Government.
Upon the issuance of a waiver pursuant
to this paragraph, the restriction or re-
strictions waived will not apply to a
former employee acting as an employee
of the same Government-owned, con-
tractor-operated entity with which he
was employed immediately before the
period of Government service during
which the waiver was granted. If the
individual was employed by the Law-
rence Livermore National Laboratory,
the Los Alamos National Laboratory,
or the Sandia National Laboratory im-
mediately before the person’s Federal
Government employment began, the
restriction or restrictions waived shall
not apply to a former employee acting
as an employee of any one of those
three national laboratories after the
former employee’s Government service
has terminated.

(1) Eligible employees. Any current ci-
vilian employee of the executive
branch, other than an employee serv-
ing in the Executive Office of the
President, who served as an officer or
employee at a Government-owned, con-
tractor-operated entity immediately
before he became a Government em-
ployee. A total of no more than 25 cur-
rent employees shall hold waivers at
any one time.

(2) Issuance. The President may not
delegate the authority to issue waivers
under this paragraph. If the President
issues a waiver, a certification shall be
published in the FEDERAL REGISTER
and shall identify:

(i) The employee covered by the
waiver by name and position; and

(ii) The reasons for granting the
waiver.
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(3) Copy to Office of Government Ethics.
A copy of the certification shall be pro-
vided to the Director of the Office of
Government Ethics (OGE).

(4) Effective date. A waiver issued
under this section shall be effective on
the date the certification is published
in the FEDERAL REGISTER.

(5) Reports. Each former employee
holding a waiver must submit semi-
annual reports, for a period of two
years after terminating Government
service, to the President and the OGE
Director.

(1) Submission. The reports shall be
submitted:

(A) Not later than six months and 60
days after the date of the former em-
ployee’s termination from the period of
Government service during which the
waiver was granted; and

(B) Not later than 60 days after the
end of any successive six-month period.

(i) Content. BEach report shall de-
scribe all activities undertaken by the
former employee during the six-month
period that would have been prohibited
by 18 U.S.C. 207 but for the waiver.

(iii) Public availability. All reports
filed with the OGE Director under this
paragraph shall be made available for
public inspection and copying.

NOTE TO PARAGRAPH (i)(6): 18 TU.S.C.
207(k)(6)(D) specifies that an individual who
is granted a waiver as described in this para-
graph is ineligible for appointment in the
civil service unless all reports required by
that section have been filed.

(6) Revocation. A waiver shall be re-
voked when the recipient of the waiver
fails to file a report required by para-
graph (i)(4) of this section, and the re-
cipient of the waiver shall be notified
of such revocation. The revocation
shall take effect upon the person’s re-
ceipt of the notification and shall re-
main in effect until the report is filed.

(3j) Waiver of restrictions of 18 U.S.C.
207(c) and (f) for certain positions. The
Director of the Office of Government
Ethics may waive application of the re-
striction of section 18 U.S.C. 207(c) and
§2641.204, with respect to certain posi-
tions or categories of positions. When
the restriction of 18 U.S.C. 207(c) has
been waived by the Director pursuant
to this paragraph, the one-year restric-
tion of 18 U.S.C. 207(f) and §2641.206 also
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will not be triggered upon an employ-
ee’s termination from the position.

(1) Eligible senior employee positions. A
position which could be occupied by a
senior employee is eligible for a waiver
of the 18 U.S.C. 207(c) restriction ex-
cept:

(i) The following positions are ineli-
gible:

(A) Positions for which the rate of
pay is specified in or fixed according to
5 U.S.C. 5311-5318 (the Executive Sched-
ule);

(B) Positions for which occupants are
appointed by the President pursuant to
3 U.S.C. 105(a)(2)(B); or

(C) Positions for which occupants are
appointed by the Vice President pursu-
ant to 3 U.S.C. 106(a)(1)(B).

(i1) Regardless of the position occu-
pied, private sector assignees under the
Information Technology Exchange Pro-
gram, within the meaning of paragraph
(6) of the definition of senior employee
in section 2641.104, are not eligible to
benefit from a waiver.

Example 1 to paragraph (5)(1): The head of a
department has authority to fix the annual
salary for a category of positions adminis-
tratively at a rate of compensation not in
excess of the rate of compensation provided
for level IV of the Executive Schedule (b
U.S.C. 5315). He sets a salary level that does
not reference any Executive Schedule salary.
The level of compensation is not ‘‘specified
in” or ‘fixed according to’’ the Executive
Schedule. If the authority pursuant to which
compensation for a position is set instead
stated that the position is to be paid at the
rate of level IV of the Executive Schedule,
the salary for the position would be fixed ac-
cording to the Executive Schedule.

(2) Criteria for waiver. A waiver of re-
strictions for a position or category of
positions shall be based on findings
that:

(i) The agency has experienced or is
experiencing undue hardship in obtain-
ing qualified personnel to fill such po-
sition or positions as shown by rel-
evant factors which may include, but
are not limited to:

(A) Vacancy rates;

(B) The payment of a special rate of
pay to the incumbent of the position
pursuant to specific statutory author-
ity; or

(C) The requirement that the incum-
bent of the position have outstanding
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qualifications in a scientific, techno-
logical, technical, or other specialized
discipline;

(ii) Waiver of the restriction with re-
spect to the position or positions is ex-
pected to ameliorate the recruiting dif-
ficulties; and

(iii) The granting of the waiver would
not create the potential for the use of
undue influence or unfair advantage
based on past Government service, in-
cluding the potential for use of such in-
fluence or advantage for the benefit of
a foreign entity.

(3) Procedures. A waiver shall be
granted in accordance with the fol-
lowing procedures:

(1) Agency recommendation. An agen-
cy’s designated agency ethics official
(DAEO) may, at any time, recommend
the waiver of the 18 U.S.C. 207(c) (and
section 207(f)) restriction for a position
or category of positions by forwarding
a written request to the Director ad-
dressing the criteria set forth in para-
graph (j)(2) of this section. A DAEO
may, at any time, request that a cur-
rent waiver be revoked.

(ii) Action by Office of Government Eth-
ics. The Director of the Office of Gov-
ernment Ethics shall promptly provide
to the designated agency ethics official
a written response to each request for
waiver or revocation. The Director
shall maintain a listing of positions or
categories of positions in appendix A to
this part for which the 18 U.S.C. 207(c)
restriction has been waived. The Direc-
tor shall publish notice in the FEDERAL
REGISTER when revoking a waiver.

(4) Effective dates. A waiver shall be
effective on the date of the written re-
sponse to the designated agency ethics
official indicating that the request for
waiver has been granted. A waiver
shall inure to the benefit of the indi-
vidual who holds the position when the
waiver takes effect, as well as to his
successors, but shall not benefit indi-
viduals who terminated senior service
prior to the effective date of the waiv-
er. Revocation of a waiver shall be ef-
fective 90 days after the date that the
OGE Director publishes notice of the
revocation in the FEDERAL REGISTER.
Individuals who formerly served in a
position for which a waiver of restric-
tions was applicable will not become
subject to 18 U.S.C. 207(c) (or section
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207(f)) if the waiver is revoked after
their termination from the position.

(k) Miscellaneous statutory exceptions.
Several statutory authorities specifi-
cally modify the scope of 18 U.S.C. 207
as it would otherwise apply to a former
employee or class of former employees.
These authorities include:

(1) 22 U.S.C. 3310(c), permitting em-
ployees of the American Institute in
Taiwan to represent the Institute not-
withstanding 18 U.S.C. 207;

(2) 22 U.S.C. 3613(d), permitting the
individual who was Administrator of
the Panama Canal Commission on the
date of its termination to act in car-
rying out official duties as Adminis-
trator of the Panama Canal Authority
notwithstanding 18 U.S.C. 207;

(3) 22 U.S.C. 3622(e), permitting an in-
dividual who was an employee of the
Panama Canal Commission on the date
of its termination to act in carrying
out official duties on behalf of the Pan-
ama Canal Authority;

(4) 256 U.S.C. 450i(j), permitting a
former employee who is carrying out
official duties as an employee or elect-
ed or appointed official of a tribal orga-
nization or inter-tribal consortium to
act on behalf of the organization or
consortium in connection with any
matter related to a tribal govern-
mental activity or Federal Indian pro-
gram or service, if the former employee
submits notice of any personal and sub-
stantial involvement in the matter
during Government service;

(5) 38 U.S.C. 5902(d), permitting a
former employee who is a retired offi-
cer, warrant officer, or enlisted mem-
ber of the Armed Forces, while not on
active duty, to act on behalf of certain
claimants notwithstanding 18 U.S.C.
207 if the claim arises under laws ad-
ministered by the Secretary of Vet-
erans Affairs;

(6) 50 U.S.C. 405(b), permitting a
former part-time member of an advi-
sory committee appointed by the Fed-
eral Emergency Management Agency,
the Director of National Intelligence,
or the National Security Council to en-
gage in conduct notwithstanding 18
U.S.C. 207 except with respect to any
particular matter directly involving an
agency the former member advised or
in which such agency is directly inter-
ested;
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(7) 50 U.S.C. app. 463, permitting
former employees appointed to certain
positions under 50 U.S.C. app. 451 et seq.
(Military Selective Service Act) to en-
gage in conduct notwithstanding 18
U.S.C. 207; and

(8) Public Law 97-241, title I, section
120, August 24, 1982 (18 U.S.C. 203 note),
providing that 18 U.S.C. 207 shall not
apply under certain circumstances to
private sector representatives on
United States delegations to inter-
national telecommunications meetings
and conferences.

NOTE TO PARAGRAPH (Kk): Exceptions from
18 U.S.C. 207 may be included in legislation
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mandating privatization of Governmental
entities. See, for example, 42 U.S.C. 2297h-
3(c), concerning the privatization of the
United States Enrichment Corporation.

(1) Guide to awvailable exceptions and
waivers to the prohibitions of 18 U.S.C.
207. This chart lists the exceptions and
waivers set forth in 18 U.S.C. 207 and
for each exception and waiver identi-
fies the prohibitions of section 207 ex-
cepted or subject to waiver. Detailed
guidance on the applicability of the ex-
ceptions and waivers is contained in
the cross-referenced paragraphs of this
section.

Exception/waiver

Acting for the United States, see §2641.301(a) ....c.ccoceerveuenes
Elected State or local government official, see § 2641.301(b)

(1)

()

(3) Acting for specified entities, see §2641.301(c) ...
(4) Special knowledge, see §2641.301(d) .............
(5) Scientific or technological information, see § 2641.
(6) Testimony, see §2641.301(f) ....cccceerrineiiniiccieeceeee
(7) Acting for a candidate or political party, see §2641.301(g)
(8) Acting for an international organization, see §2641.301(h)
9

) Employee of a Government-owned, contractor-operated entity,

see §2641.301() ..... .

(10) Waiver for certain positions, see §2641.301(j) .......cccccceveee

Section 207 Prohibitions affected
@) | @@ | (b) (c) (d) U} (0]

§2641.302 Separate
nents.

(a) Designation. For purposes of 18
U.S.C. 207(c) only, and §2641.204, the Di-
rector of the Office of Government Eth-
ics may designate agency ‘‘compo-
nents’” that are distinct and separate
from the ‘‘parent” agency and from
each other. Absent such designation,
the representational bar of section
207(c) extends to the whole of the agen-
cy in which the former senior employee
served. An eligible former senior em-
ployee who served in the parent agency
is not barred by section 207(c) from
making communications to or appear-
ances before any employee of any des-
ignated component of the parent, but is
barred as to any employee of the par-
ent or of any agency or bureau of the
parent that has not been designated.
An eligible former senior employee
who served in a designated component
of the parent agency is barred from
communicating to or making an ap-
pearance before any employee of that
designated component, but 1is not
barred as to any employee of the par-

agency compo-

ent, of another designated component,
or of any other agency or bureau of the
parent that has not been designated.

Example 1 to paragraph (a): While employed
in the Office of the Secretary of Defense, a
former career Senior Executive Service em-
ployee was employed in a position for which
the rate of basic pay exceeded 86.5 percent of
that payable for level II of the Executive
Schedule. He is prohibited from contacting
the Secretary of Defense and DOD’s Inspec-
tor General. However, because eligible under
paragraph (b) of this section to benefit from
component designation procedures, he is not
prohibited by 18 U.S.C. 207(c) from con-
tacting the Secretary of the Army. (The De-
partment of the Army is a designated compo-
nent of the parent, DOD. The Office of the
Secretary of Defense and the Office of the
DOD Inspector General are both part of the
parent, DOD. See the listing of DOD compo-
nents in appendix B to this part.)

Example 2 to paragraph (a): Because eligible
under paragraph (b) of this section to benefit
from component designation procedures, a
former Navy Admiral who last served as the
Vice Chief of Naval Operations is not prohib-
ited by 18 U.S.C. 207(c) from contacting the
Secretary of Defense, the Secretary of the
Army, or DOD’s Inspector General. He is pro-
hibited from contacting the Secretary of the
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Navy. (The Department of the Navy is a des-
ignated component of the parent, DOD. The
Office of the Secretary of Defense and the Of-
fice of the DOD Inspector General are both
part of the parent. See the listing of DOD
components in appendix B to this part.)

(b) Eligible former senior employees. All
former senior employees are eligible to
benefit from this procedure except
those who were senior employees by
virtue of having been:

(1) Employed in a position for which
the rate of pay is specified in or fixed
according to 5 U.S.C. 5311-5318 (the Ex-
ecutive Schedule) (see example 1 to
paragraph (j)(1) of §2641.301);

(2) Appointed by the President to a
position under 3 U.S.C. 105(a)(2)(B); or

(3) Appointed by the Vice President
to a position under 3 U.S.C. 106(a)(1)(B).

Example 1 to paragraph (b): A former senior
employee who had served as Deputy Commis-
sioner of the Internal Revenue Service is not
eligible to benefit from the designation of
components for the Department of the Treas-
ury because the position of Deputy Commis-
sioner is listed in 5 U.S.C. 5316, at a rate of
pay payable for level V of the Executive
Schedule.

(c) Criteria for designation. A compo-
nent designation must be based on
findings that:

(1) The component is an agency or
bureau, within a parent agency, that
exercises functions which are distinct
and separate from the functions of the
parent agency and from the functions
of other components of that parent as
shown by relevant factors which may
include, but are not limited to:

(i) The component’s creation by stat-
ute or a statutory reference indicating
that it exercises functions which are
distinct and separate;

(ii) The component’s exercise of dis-
tinct and separate subject matter or
geographical jurisdiction;

(iii) The degree of supervision exer-
cised by the parent over the compo-
nent;

(iv) Whether the component exercises
responsibilities that cut across organi-
zational lines within the parent;

(v) The size of the component in ab-
solute terms; and

(vi) The size of the component in re-
lation to other agencies or bureaus
within the parent.
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(2) There exists no potential for the
use of undue influence or unfair advan-
tage based on past Government service.

(d) Subdivision of components. The Di-
rector will not ordinarily designate
agencies that are encompassed by or
otherwise supervised by an existing
designated component.

(e) Procedures. Distinct and separate
components shall be designated in ac-
cordance with the following procedure:

(1) Agency recommendation. A des-
ignated agency ethics official may, at
any time, recommend the designation
of an additional component or the rev-
ocation of a current designation by for-
warding a written request to the Direc-
tor of the Office of Government Ethics
addressing the criteria set forth in
paragraph (c) of this section.

(2) Agency update. Designated agency
ethics officials shall, by July 1 of each
year, forward to the OGE Director a
letter stating whether components cur-
rently designated should remain des-
ignated in light of the criteria set forth
in paragraph (c) of this section.

(3) Action by the Office of Government
Ethics. The Director of the Office of
Government Ethics shall, by rule,
make or revoke a component designa-

tion after considering the rec-
ommendation of the designated agency
ethics official. The Director shall

maintain a listing of all designated
agency components in appendix B to
this part.

(f) Effective dates. A component des-
ignation shall be effective on the date
the rule creating the designation is
published in the FEDERAL REGISTER
and shall be effective as to individuals
who terminated senior service either
before, on or after that date. Revoca-
tion of a component designation shall
be effective 90 days after the publica-
tion in the FEDERAL REGISTER of the
rule that revokes the designation, but
shall not be effective as to individuals
who terminated senior service prior to
the expiration of such 90-day period.

(g) Effect of organicational changes. (1)
If a former senior employee served in
an agency with component designa-
tions and the agency or a designated
component that employed the former
senior employee has been significantly
altered by organizational changes, the
appropriate designated agency ethics
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official shall determine whether any
successor entity is substantially the
same as the agency or a designated
component that employed the former
senior employee. Section
2641.204(g)(2)(iv)(A) through (2)(2)(iv)(C)
should be used for guidance in deter-
mining how the 18 U.S.C. 207(c) bar ap-
plies when an agency or a designated
component has been significantly al-
tered.

(2) Consultation with Office of Govern-
ment Ethics. When counseling individ-
uals concerning the applicability of 18
U.S.C. 207(c) subsequent to significant
organizational changes, the appro-
priate designated agency ethics official
(DAEO) shall consult with the Office of
Government Ethics. When it is deter-
mined that appendix B to this part no
longer reflects the current organiza-
tion of a parent agency, the DAEO
shall promptly forward recommenda-
tions for designations or revocations in
accordance with paragraph (e) of this
section.

Example 1 to paragraph (g): An eligible
former senior employee had served as an en-
gineer in the Agency for Transportation
Safety, an agency within Department X pri-
marily focusing on safety issues relating to
all forms of transportation. The agency had
been designated as a distinct and separate
component of Department X by the Director
of the Office of Government Ethics. Subse-
quent to his termination from the position,
the functions of the agency are distributed
among three other designated components
with responsibilities relating to air, sea, and
land transportation, respectively. The agen-
cy’s few remaining programs are absorbed by
the parent. As the designated component
from which the former senior employee ter-
minated is no longer identifiable as substan-
tially the same entity, the 18 U.S.C. 207(c)
bar will not affect him.

Example 2 to paragraph (g): A scientist
served in a senior employee position in the
Agency for Medical Research, an agency
within Department X primarily focusing on
cancer research. The agency had been des-
ignated as a distinct and separate component
of Department X by the Director of the Of-
fice of Government Ethics. Subsequent to
her termination from the position, the mis-
sion of the Agency for Medical Research is
narrowed and it is renamed the Agency for
Cancer Research. Approximately 20% of the
employees of the former agency are trans-
ferred to various other parts of the Depart-
ment to continue their work on medical re-
search unrelated to cancer. The Agency for
Cancer Research is determined to be sub-
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stantially the same entity as the designated
component in which she formerly served, and
the 18 U.S.C. 207(c) bar applies with respect
to the scientist’s contacts with employees of
the Agency for Cancer Research. She would
not be barred from contacting an employee
who was among the 20% of employees who
were transferred to other parts of the De-
partment.

(h) Unauthoriced designations. No
agency or bureau within the Executive
Office of the President may be des-
ignated as a separate agency compo-
nent.

APPENDIX A TO PART 2641—POSITIONS
WAIVED FROM 18 U.S.C. 207(c) AND (f)

Pursuant to the provisions of 18 U.S.C.
207(c)(2)(C) and 5 CFR 2641.301(j), each of the
following positions is waived from the provi-
sions of 18 U.S.C. 207(c) and 5 CFR 2641.204, as
well as the provisions of 18 U.S.C. 207(f) and
5 CFR 2641.206. All waivers are effective as of
the date indicated.

Agency: Department of Justice
Positions:
United States Trustee (21) (effective June
2, 1994).

[73 FR 36186, June 25, 2008, as amended at 79
FR 2, Jan. 2, 2014]

APPENDIX B TO PART 2641 —AGENCY
COMPONENTS FOR PURPOSES OF 18
U.S.C. 207(c)

Pursuant to the provisions of 18 U.S.C.
207(h), each of the following agencies is de-
termined, for purposes of 18 U.S.C. 207(c), and
5 CFR 2641.204, to have within it distinct and
separate components as set forth below. Ex-
cept as otherwise indicated, all designations
are effective as of January 1, 1991.

Parent: Department of Commerce
Components:

Bureau of the Census.

Bureau of Economic Analysis (effective
June 26, 2020).

Bureau of Industry and Security (formerly
Bureau of Export Administration) (effec-
tive January 28, 1992).

Economic Development Administration.

International Trade Administration.

Minority Business Development Agency
(formerly listed as Minority Business De-
velopment Administration).

National Institute of Standards and Tech-
nology (effective March 6, 2008).

National Oceanic and Atmospheric Admin-
istration.

National Technical Information Service
(effective March 6, 2008).
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National Telecommunications and Infor-
mation Administration.

United States Patent and Trademark Of-
fice (formerly Patent and Trademark Of-
fice).

Parent: Department of Defense
Components:

Department of the Air Force.

Department of the Army.

Department of the Navy.

Defense Information Systems Agency.

Defense Intelligence Agency.

Defense Logistics Agency.

Defense Threat Reduction Agency (effec-
tive February 5, 1999).

National Geospatial-Intelligence Agency
(formerly National Imagery and Mapping
Agency) (effective May 16, 1997).

National Reconnaissance Office (effective
January 30, 2003).

National Security Agency.

Parent: Department of Energy
Component:

Federal Energy Regulatory Commission.
Parent: Department of Health and Human Serv-
ices
Components:

Administration for Children and Families

(effective January 28, 1992).

Administration for Community Living (ef-
fective December 4, 2014).

Agency for Healthcare Research and Qual-
ity (formerly Agency for Health Care
Policy and Research) (effective May 16,
1997).

Agency for Toxic Substances and Disease
Registry (effective May 16, 1997).

Centers for Disease Control and Prevention
(effective May 16, 1997).

Centers for Medicare and Medicaid Serv-
ices (formerly Health Care Financing Ad-
ministration).

Food and Drug Administration.

Health Resources and Services Administra-
tion (effective May 16, 1997).

Indian Health Service (effective May 16,
1997).

National Institutes of Health (effective
May 16, 1997).

Substance Abuse and Mental Health Serv-
ices Administration (effective May 16,
1997).

Parent: Department of the Interior
Components: !

Bureau of Indian Affairs (effective January
28, 1992).

Bureau of Land Management (effective
January 28, 1992).

1All designated components under the ju-
risdiction of a particular Assistant Secretary
shall be considered a single component for
purposes of determining the scope of 18
U.S.C. 207(c) as applied to senior employees
serving on the immediate staff of that As-
sistant Secretary.

5 CFR Ch. XVI (1-1-21 Edition)

Bureau of Reclamation (effective January
28, 1992).

National Park Service (effective January
28, 1992).

Office of Surface Mining Reclamation and
Enforcement (effective January 28, 1992).

U.S. Fish and Wildlife Service (effective
January 28, 1992).

U.S. Geological Survey (effective January
28, 1992).

Parent: Department of Justice
Components:
Antitrust Division.
Bureau of Alcohol, Tobacco, Firearms and
Explosives (effective November 23, 2004).
Bureau of Prisons (including Federal Pris-
on Industries, Inc.).
Civil Division.
Civil Rights Division.
Community Relations Service.
Criminal Division.
Drug Enforcement Administration.
Environment and Natural Resources Divi-
sion.
Executive Office for United States Attor-
neys? (effective January 28, 1992).
Executive Office for United States Trust-
ees3 (effective January 28, 1992).
Federal Bureau of Investigation.
Foreign Claims Settlement Commission.
Independent Counsel appointed by the At-
torney General.
Office of Justice Programs.
Office of the Pardon Attorney (effective
January 28, 1992).
Offices of the United States Attorney (each
of 94 offices).
Offices of the United States Trustee (each
of 21 offices).
Office on Violence Against Women+* (effec-
tive March 8, 2007).
Tax Division.
United States Marshals Service (effective
May 16, 1997).
United States Parole Commission.
Parent: Department of Labor
Components:
Bureau of Labor Statistics.

2The Executive Office for United States
Attorneys shall not be considered separate
from any Office of the United States Attor-
ney for a judicial district, but only from
other designated components of the Depart-
ment of Justice.

3The Executive Office for United States
Trustees shall not be considered separate
from any Office of the United States Trustee
for a region, but only from other designated
components of the Department of Justice.

4The Office on Violence Against Women
shall not be considered separate from the Of-
fice of Justice Programs, but only from
other designated components of the Depart-
ment of Justice.
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Employee Benefits Security Administra-
tion (formerly Pension and Welfare Bene-
fits Administration) (effective May 16,
1997).

Employment and Training Administration.

Mine Safety and Health Administration.

Occupational Safety and Health Adminis-
tration.

Office of Disability Employment Policy
(effective January 30, 2003).

Office of Federal Contract Compliance Pro-
grams (effective December 29, 2016).

Office of Labor Management Standards (ef-
fective December 29, 2016).

Office of Workers’ Compensation Programs
(effective December 29, 2016).

Pension Benefit Guaranty Corporation (ef-
fective May 25, 2011).

Veterans’ Employment and Training Serv-
ice (effective June 26, 2020).

Wage and Hour Division (effective Decem-
ber 29, 2016).

Parent: Department of State
Component:

Foreign Service Grievance Board.

Parent: Department of Transportation

Components:

Federal Aviation Administration.

Federal Highway Administration.

Federal Motor Carrier Safety Administra-
tion (effective January 30, 2003).

Pt. 2641, App. B

Federal Railroad Administration.
Federal Transit Administration.
Maritime Administration.
National Highway Traffic Safety Adminis-
tration.
Pipeline and Hazardous Materials Safety Ad-
ministration (effctive December 29, 2016).
Saint Lawrence Seaway Development Cor-
poration.
Parent: Department of the Treasury
Components:
Alcohol and Tobacco Tax and Trade Bu-
reau (effective November 23, 2004).
Bureau of Engraving and Printing.
Bureau of the Fiscal Service (effective De-
cember 4, 2014).
Comptroller of the Currency.
Financial Crimes Enforcement Network
(FinCEN) (effective January 30, 2003).
Internal Revenue Service.
United States Mint (formerly listed as Bu-
reau of the Mint).

[78 FR 36186, June 25, 2008, as amended at 76
FR 30246, May 25, 2011; 79 FR 71957, Dec. 4,
2014; 80 FR 56894, Sept. 21, 2015; 81 FR 95854,
Dec. 29, 2016; 85 FR 38275, June 26, 2020]

PARTS 2642-2699 [RESERVED]
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