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are in excess of 87% percent or 75 per-
cent of Actual Cost, as the case may
be, shall be applied to retire a pro rata
portion of the Obligations.

[656 FR 45152, July 20, 2000, as amended at 67
FR 61282, Sept. 30, 2002]

§298.34 [Reserved]

§298.35 Title XI Reserve Fund and Fi-
nancial Agreement.

(a) Purpose. In order to provide us
with further security and to ensure
payment of the interest and principal
due on the Obligations, we will require
the Company to enter into a Title XI
Reserve Fund and Financial Agreement
(Agreement) at the first Closing at
which the Company issues Obligations.
We may waive or modify provisions of
the Agreement based on our evaluation
of the aggregate security for the Guar-
antees.

(b) Financial covenants. There will be
two sets of covenants. One set of cov-
enants will be imposed regardless of
the Company’s financial condition (pri-
mary covenants). The other set of cov-
enants will be imposed only if the Com-
pany does not meet specific financial
conditions (supplemental covenants).
The primary and supplemental cov-
enants are to be set forth in the Agree-
ment. Covenants shall be imposed on
the Company as follows:

(1) Primary covenants. So long as
Guarantees are in effect the Company
shall not, without our prior written
consent:

(i) Make any distribution of earnings,
except as may be permitted as follows:

(A) From retained earnings in an
amount specified in paragraph
(M)(1)(E)(C) of this section, provided
that, in the fiscal year in which the
distribution of earnings is made there
is no operating loss to the date of such
payment of such distribution of earn-
ings, and there was no operating loss in
the immediately preceding three fiscal
years, or there was a one-year oper-
ating loss during the immediately pre-
ceding three fiscal years, but such loss
was not in the immediately preceding
fiscal year, and there was positive net
income for the three year period;

(B) If distributions of earnings may
not be made under paragraph
(b)(1)(E)(A) of this section, a distribu-
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tion can be made in an amount equal
to the total operating net income for
the immediately preceding three fiscal
year period, provided that:

(I) There were no two successive
years of operating losses;

(2) There is no operating loss to the
date of such distribution in the fiscal
year in which such distribution is
made; and

(3) The distribution of earnings made
would not exceed an amount specified
in paragraph (b)(1)(i)(C) of this section;

(C) Distributions of earnings may be
made from earnings of prior years in an
aggregate amount equal to 40 percent
of the Company’s total net income
after tax for each of the prior years,
less any distributions that were made
in such years; or the aggregate of the
Company’s total net income after tax
for such prior years, provided that,
after making such distribution, the
Company’s Long-Term Debt does not
exceed its Net Worth. In computing net
income for purposes of this paragraph
(b)(1)(H)(C), extraordinary gains, such
as gains from the sale of assets, will be
excluded;

(ii) Enter into any service, manage-
ment or operating agreement for the
operation of the Vessel or the Shipyard
Project (excluding husbanding type
agreements), or appoint or designate a
managing or operating agent for the
operation of the Vessel or the Shipyard
Project (excluding husbanding agents)
unless approved by us;

(iii) Sell, mortgage, transfer, or de-
mise charter the Vessel or the Ship-
yvard Project or any assets to any non-
Related Party except as permitted in
paragraph (b)(1)(vii) of this section or
sell, mortgage, transfer, or demise
charter the Vessel or any assets to a
Related Party, unless such transaction
is at a fair market value as determined
by an independent appraiser acceptable
to us, and is a total cash transaction;

(iv) Enter into any agreement for
both sale and leaseback of the same as-
sets so sold unless the proceeds from
such sale are at least equal to the fair
market value of the property sold;

(v) Guarantee, or otherwise become
liable for the obligations of any other
Person, except with respect to any un-
dertakings as to the fees and expenses
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of the Indenture Trustee, except en-
dorsement for deposit of checks and
other negotiable instruments acquired
in the ordinary course of business and
except as otherwise permitted in this
section;

(vi) Directly or indirectly embark on
any new enterprise or business activity
not directly connected with the busi-
ness of shipping or other activity in
which the Company is actively en-
gaged,;

(vii) Enter into any merger or con-
solidation or convey, sell, demise char-
ter, or otherwise transfer, or dispose of
any portion of its properties or assets
(any and all of which acts are encom-
passed within the words ‘‘sale” or
““sold” as used in this section), pro-
vided that, the Company will not be
deemed to have sold such properties or
assets if the net book value of the ag-
gregate of all the assets sold by the
Company during any period of 12 con-
secutive calendar months does not ex-
ceed ten percent of the total net book
value of all of the Company’s assets;
the Company retains the proceeds of
the sale of assets for use in accordance
with the Company’s regular business
activities; and the sale is not otherwise
prohibited by paragraph (b)(1)(iii) of
this section. The Company may not
consummate such sale without our
prior written consent if the Company
has not, prior to the time of such sale,
submitted to us, as required, its most
recently audited financial statements
referred to in §298.42(a) and any at-
tempt to consummate a sale absent
such approval will be null and void ab
initio.

(2) Supplemental Covenants which may
become applicable. Unless, after giving
effect to such transaction or trans-
actions, during any fiscal year of the
Company, the Company’s Working Cap-
ital is equal to at least one dollar, the
Company’s Long-Term Debt does not
exceed two times the Company’s Net
Worth and the Company’s Net Worth is
at least the amount specified by us, the
Company shall not, without our prior
written consent:

(i) Withdraw any capital;

(ii) Redeem any share capital or con-
vert any of the same into debt;
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(iii) Pay any dividend (except divi-
dends payable in capital stock of the
Company);

(iv) Make any loan or advance (ex-
cept advances to cover current ex-
penses of the Company), either directly
or indirectly, to any stockholder, di-
rector, officer, or employee of the Com-
pany, or to any other Related Party;

(v) Make any investments in the se-
curities of any Related Party;

(vi) Prepay in whole or in part any
indebtedness to any stockholder, direc-
tor, officer, or employee of the Com-
pany, or to any Related Party, which
has a stated maturity of more than one
year from such date;

(vii) Increase any direct employee
compensation (as defined in this para-
graph) paid to any employee in excess
of $100,000 per annum; nor increase any
direct employee compensation which is
already in excess of $100,000 per annum;
nor initially employ or re-employ any
person at a direct employee compensa-
tion rate in excess of $100,000 per
annum; provided, however, that begin-
ning with January 1, 2000 the $100,000
limit may be increased annually based
on the previous years’ closing Con-
sumer Price Index for All Urban Con-
sumers published by the Bureau of
Labor Statistics. For the purpose of
this paragraph, the term ‘‘direct em-
ployee compensation” is the total
amount of any wage, salary, bonus
commission, or other form of direct
payment to any employee from all
companies with guarantees under the
Act as reported to the Internal Rev-
enue Service for any fiscal year.

(viii) Acquire any fixed assets other
than those required for the mainte-
nance of the Company’s existing assets,
including normal maintenance and op-
eration of any vessel or vessels owned
or chartered by the Company;

(ix) Either enter into or become lia-
ble (directly or indirectly) under char-
ters and leases (having a term of six
months or more) for the payment of
charter hire and rent on all such char-
ters and leases which have annual pay-
ments aggregating in excess of an
amount specified by us;

(x) Pay any indebtedness subordi-
nated to the Obligations or to any
other Title XI obligations;
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(xi) Create, assume, incur, or in any
manner become liable for any indebted-
ness, except current liabilities, or short
term loans, incurred or assumed in the
ordinary course of business as such
business presently exists;

(xii) Make any investment whether
by acquisition of stock or indebtedness,
or by loan, advance, transfer of prop-
erty, capital contribution, guarantee of
indebtedness or otherwise, in any Per-
son, other than obligations of the
United States, bank deposits or invest-
ments in securities of the character
permitted for monies in the Title XI
Reserve Fund; and,

(xiii) Create, assume, permit or suffer
to exist or continue any mortgage,
lien, charge or encumbrance upon, or
pledge of, or subject to the prior pay-
ment of any indebtedness, any of its
property or assets, real or personal,
tangible or intangible, whether now
owned or thereafter acquired, or own or
acquire, or agree to acquire, title to
any property of any kind subject to or
upon a chattel mortgage or conditional
sales agreement or other title reten-
tion agreement, except loans, mort-
gages and indebtedness guaranteed by
us under Title XI of the Act or related
to the construction of a vessel ap-
proved for Title XI by us, and liens in-
curred in the ordinary course of busi-
ness as such business presently exists.

(c) Title XI Reserve Fund Net Income.
The Agreement shall provide that
within 105 days after the end of its ac-
counting year, the Company will com-
pute its net income attributable to the
operation of the Vessel(s) that were
constructed, reconstructed, recondi-
tioned or refinanced with Title XTI fi-
nancing assistance (Title XI Reserve
Fund Net Income). The computation
utilizes a ratio expressed as a percent-
age, and applies this percentage to the
Company’s total net income after
taxes. The numerator of the ratio is be
the total original capitalized cost of all
Company Vessels (whether leased or
owned) which were constructed, recon-
structed, reconditioned or refinanced
with the assistance of Guarantees. The
denominator shall be the total original
capitalized cost of all the Company’s
fixed assets. In the case of Shipyard
Project, the Agreement shall provide
that within 105 days after the end of its
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accounting year, the Company shall
submit its audited financial statements
showing its net cash flow in a manner
acceptable to us, in lieu of any other
computation of Reserve Fund Net In-
come specified in this section for Ves-
sels. The net income after taxes, com-
puted in accordance with GAAP, will
be adjusted as follows:

(1) The depreciation expense applica-
ble to the accounting year shall be
added back.

(2) There shall be subtracted:

(i) An amount equal to the principal
amount of debt required to be paid or
redeemed, and actually paid or re-
deemed by the Company (other than
from the Title XI Reserve Fund) during
the year; and

(ii) The principal amount of Obliga-
tions retired or paid (as defined in the
Security Agreement), prepaid or re-
deemed, in excess of the required re-
demptions or payments which may be
used by the Company as a credit
against future required redemptions or
other required payments with respect
to the Obligations.

(d) Deposits. Unless the Company, as
of the close of its accounting year, was
subject to and in compliance with the
financial requirements set forth in
paragraph (b)(2) of this section, the
Company shall make one or more de-
posits to us to be held by the Deposi-
tory (the Title XI Reserve Fund), as
further provided for in the Depository
Agreement. The amount of deposit as
to any year, or period less than a full
year, where applicable, will be deter-
mined as follows:

(1) Fifty percent of the Title XI Re-
serve Fund Net Income, less an amount
equal to 10% of the Company’s total
original equity investment in the Ves-
sel or Vessels, (if the Company is the
owner of the assets), will be deposited
into the Title XI Reserve Fund.

(2) In the case of Shipyard Project,
the shipyard shall make a deposit at
two percent of its net cash flow, as de-
fined by GAAP, and as shown on its au-
dited financial statements.

(3) Any additional amounts that may
be required pursuant to the Security
Agreement or any other agreement in
the documentation to which the Com-
pany is a party.
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(4) Any additional amounts that may
be required, pursuant to provisions of
the Security Agreement or any other
agreement in the documentation to
which the Company is a party.

(5) Irrespective of the Company’s de-
posit requirement, as stated in para-
graphs (d) (1) through (4) of this sec-
tion, the Company will not be required
to make any deposits into the Title XI
Reserve Fund if any of the following
events will have occurred:

(i) The Company will have discharged
the Obligations and related Secretary’s
Note and will have paid other sums se-
cured under the Security Agreement
and Preferred Mortgage;

(i) All Guarantees with respect to
outstanding Obligations will have ter-
minated pursuant to the provisions of
the Security Agreements, other than
by reason of payment of the Guaran-
tees; or

(iii) The amount in the Title XI Re-
serve Fund, (including any securities
at market value), is equal to, or in ex-
cess of 50 percent of the principal
amount of outstanding Obligations.

(e) Fund in lieu of Title XI Reserve
Fund. If the Company has established a
Capital Construction Fund (CCF), pur-
suant to section 607 of the Act, whether
interim or permanent, at any time
when a deposit would otherwise be re-
quired to be made into the Title XI Re-
serve Fund, and the Company elects to
make such deposits to the CCF, the
Company must enter into an agree-
ment, satisfactory to us, providing
that all such deposits of assets therein
will be security (CCF Security
Amount) to the United States in lieu of
the Title XI Reserve Fund. The deposit
requirements of the Title XI Reserve
Fund and Financial Agreement will be
deemed satisfied by deposits of equal
amounts in the CCF, and withdrawal of
the CCF Security Amount will be sub-
ject to our prior written consent. If, for
any reason, the CCF terminates prior
to the payment of the Obligations, the
Secretary’s Note and all other amounts
due under or secured by the Security
Agreement or Mortgage, the CCF Secu-
rity Amount will be deposited or rede-
posited in the Title XI Reserve Fund.

[66 FR 451562, July 20, 2000, as amended at 67
FR 61282, Sept. 30, 2002]
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§298.36 Guarantee Fee.

(a) Rates in general. (1) For annual pe-
riods, beginning with the date of the
Security Agreement and prior to the
delivery date of a Vessel or Shipyard
Project, we shall charge a Guarantee
Fee set at a rate of not less than V4 of
1 percent and not more than %4 of 1 per-
cent of the excess of the average prin-
cipal amount of the Obligations esti-
mated to be outstanding during the an-
nual periods covered by said Guarantee
Fee over the average principal amount,
if any, on deposit in the Escrow Fund
during said annual period (Average
Principal Amount of Obligations Out-
standing).

(2) For annual periods beginning with
the delivery date of a Vessel or Ship-
yard Project, the Guarantee Fee shall
be set at an annual rate of not less
than % of 1 percent and not more than
1 percent of the Average Principal
Amount of Obligations Outstanding
during the annual periods covered by
the Guarantee Fee. You will be respon-
sible for payment of the Guarantee
Fee.

(b) Rate calculation. (1) The Guar-
antee Fee rate generally shall vary in-
versely with the ratio of Equity to
Long-Term Debt (Variable Rate) of the
Person who we consider to be the pri-
mary source of credit in the trans-
action (Credit Source), for example,

(i) The long term time charterer
(where the charter hire represents the
source of payment of interest and prin-
cipal with respect to the Obligations),

(ii) The guarantor of the Obligations,

(iii) The Obligor, or

(iv) The bareboat charterer.

(2) Where the Variable Rate is used,
we may make such adjustments to the
computation of Equity and Long-Term
Debt considered necessary to reflect
more accurately the financial condi-
tion of the Credit Source.

(3) We shall base our determination
of Equity and Long-Term Debt on in-
formation contained in forms or state-
ments on file with us prior to the date
on which the Guarantee Fee is to be
paid.

(4) With our consent, you may in-
clude in Equity and exclude from Long-
Term Debt, any subordinated indebted-
ness representing loans from any credit
source.
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