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which the PIHP or PAHP is respon-
sible, the rules under this section 
apply. 

§ 438.116 Solvency standards. 
(a) Requirement for assurances. (1) 

Each MCO, PIHP, and PAHP that is 
not a Federally qualified HMO (as de-
fined in section 1310 of the Public 
Health Service Act) must provide as-
surances satisfactory to the State 
showing that its provision against the 
risk of insolvency is adequate to ensure 
that its Medicaid enrollees will not be 
liable for the MCO’s, PIHP’s, or 
PAHP’s debts if the entity becomes in-
solvent. 

(2) Federally qualified HMOs, as de-
fined in section 1310 of the Public 
Health Service Act, are exempt from 
this requirement. 

(b) Other requirements—(1) General 
rule. Except as provided in paragraph 
(b)(2) of this section, an MCO or PIHP, 
must meet the solvency standards es-
tablished by the State for private 
health maintenance organizations, or 
be licensed or certified by the State as 
a risk-bearing entity. 

(2) Exception. Paragraph (b)(1) of this 
section does not apply to an MCO or 
PIHP that meets any of the following 
conditions: 

(i) Does not provide both inpatient 
hospital services and physician serv-
ices. 

(ii) Is a public entity. 
(iii) Is (or is controlled by) one or 

more Federally qualified health cen-
ters and meets the solvency standards 
established by the State for those cen-
ters. 

(iv) Has its solvency guaranteed by 
the State. 

Subpart D—MCO, PIHP and PAHP 
Standards 

SOURCE: 81 FR 27853, May 6, 2016, unless 
otherwise noted. 

§ 438.206 Availability of services. 
(a) Basic rule. Each State must en-

sure that all services covered under the 
State plan are available and accessible 
to enrollees of MCOs, PIHPs, and 
PAHPs in a timely manner. The State 
must also ensure that MCO, PIHP and 
PAHP provider networks for services 

covered under the contract meet the 
standards developed by the State in ac-
cordance with § 438.68. 

(b) Delivery network. The State must 
ensure, through its contracts, that 
each MCO, PIHP and PAHP, consistent 
with the scope of its contracted serv-
ices, meets the following requirements: 

(1) Maintains and monitors a net-
work of appropriate providers that is 
supported by written agreements and is 
sufficient to provide adequate access to 
all services covered under the contract 
for all enrollees, including those with 
limited English proficiency or physical 
or mental disabilities. 

(2) Provides female enrollees with di-
rect access to a women’s health spe-
cialist within the provider network for 
covered care necessary to provide wom-
en’s routine and preventive health care 
services. This is in addition to the en-
rollee’s designated source of primary 
care if that source is not a women’s 
health specialist. 

(3) Provides for a second opinion from 
a network provider, or arranges for the 
enrollee to obtain one outside the net-
work, at no cost to the enrollee. 

(4) If the provider network is unable 
to provide necessary services, covered 
under the contract, to a particular en-
rollee, the MCO, PIHP, or PAHP must 
adequately and timely cover these 
services out of network for the en-
rollee, for as long as the MCO, PIHP, or 
PAHP’s provider network is unable to 
provide them. 

(5) Requires out-of-network providers 
to coordinate with the MCO, PIHP, or 
PAHP for payment and ensures the 
cost to the enrollee is no greater than 
it would be if the services were fur-
nished within the network. 

(6) Demonstrates that its network 
providers are credentialed as required 
by § 438.214. 

(7) Demonstrates that its network in-
cludes sufficient family planning pro-
viders to ensure timely access to cov-
ered services. 

(c) Furnishing of services. The State 
must ensure that each contract with a 
MCO, PIHP, and PAHP complies with 
the following requirements. 

(1) Timely access. Each MCO, PIHP, 
and PAHP must do the following: 

(i) Meet and require its network pro-
viders to meet State standards for 
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timely access to care and services, tak-
ing into account the urgency of the 
need for services. 

(ii) Ensure that the network pro-
viders offer hours of operation that are 
no less than the hours of operation of-
fered to commercial enrollees or com-
parable to Medicaid FFS, if the pro-
vider serves only Medicaid enrollees. 

(iii) Make services included in the 
contract available 24 hours a day, 7 
days a week, when medically nec-
essary. 

(iv) Establish mechanisms to ensure 
compliance by network providers. 

(v) Monitor network providers regu-
larly to determine compliance. 

(vi) Take corrective action if there is 
a failure to comply by a network pro-
vider. 

(2) Access and cultural considerations. 
Each MCO, PIHP, and PAHP partici-
pates in the State’s efforts to promote 
the delivery of services in a culturally 
competent manner to all enrollees, in-
cluding those with limited English pro-
ficiency and diverse cultural and eth-
nic backgrounds, disabilities, and re-
gardless of sex. 

(3) Accessibility considerations. Each 
MCO, PIHP, and PAHP must ensure 
that network providers provide phys-
ical access, reasonable accommoda-
tions, and accessible equipment for 
Medicaid enrollees with physical or 
mental disabilities. 

(d) Applicability date. This section ap-
plies to the rating period for contracts 
with MCOs, PIHPs, and PAHPs begin-
ning on or after July 1, 2018. Until that 
applicability date, states are required 
to continue to comply with § 438.206 
contained in the 42 CFR parts 430 to 
481, edition revised as of October 1, 
2015. 

[81 FR 27853, May 6, 2016, as amended at 85 
FR 37243, June 19, 2020] 

§ 438.207 Assurances of adequate ca-
pacity and services. 

(a) Basic rule. The State must ensure, 
through its contracts, that each MCO, 
PIHP, and PAHP gives assurances to 
the State and provides supporting doc-
umentation that demonstrates that it 
has the capacity to serve the expected 
enrollment in its service area in ac-
cordance with the State’s standards for 
access to care under this part, includ-

ing the standards at § 438.68 and 
§ 438.206(c)(1). 

(b) Nature of supporting documenta-
tion. Each MCO, PIHP, and PAHP must 
submit documentation to the State, in 
a format specified by the State, to 
demonstrate that it complies with the 
following requirements: 

(1) Offers an appropriate range of pre-
ventive, primary care, specialty serv-
ices, and LTSS that is adequate for the 
anticipated number of enrollees for the 
service area. 

(2) Maintains a network of providers 
that is sufficient in number, mix, and 
geographic distribution to meet the 
needs of the anticipated number of en-
rollees in the service area. 

(c) Timing of documentation. Each 
MCO, PIHP, and PAHP must submit 
the documentation described in para-
graph (b) of this section as specified by 
the State, but no less frequently than 
the following: 

(1) At the time it enters into a con-
tract with the State. 

(2) On an annual basis. 
(3) At any time there has been a sig-

nificant change (as defined by the 
State) in the MCO’s, PIHP’s, or PAHP’s 
operations that would affect the ade-
quacy of capacity and services, includ-
ing— 

(i) Changes in MCO, PIHP, or PAHP 
services, benefits, geographic service 
area, composition of or payments to its 
provider network; or 

(ii) Enrollment of a new population 
in the MCO, PIHP, or PAHP. 

(d) State review and certification to 
CMS. After the State reviews the docu-
mentation submitted by the MCO, 
PIHP, or PAHP, the State must submit 
an assurance of compliance to CMS 
that the MCO, PIHP, or PAHP meets 
the State’s requirements for avail-
ability of services, as set forth in 
§ 438.68 and § 438.206. The submission to 
CMS must include documentation of an 
analysis that supports the assurance of 
the adequacy of the network for each 
contracted MCO, PIHP or PAHP re-
lated to its provider network. 

(e) CMS’ right to inspect documenta-
tion. The State must make available to 
CMS, upon request, all documentation 
collected by the State from the MCO, 
PIHP, or PAHP. 
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