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(2) Establishing a dependent child on
veteran’s or Surviving spouse’s pension
award results in decreased pension enti-
tlement. (i) When a dependent child’s
non-excessive net worth results in de-
creased pension entitlement for the
veteran or surviving spouse, the effec-
tive date of the decreased pension enti-
tlement rate (i.e., VA action to add the
child to the award) is the end of the
yvear that the child’s net worth de-
creases.

(ii) When a dependent child’s exces-
sive net worth results in increased pen-
sion entitlement for the veteran or sur-
viving spouse, the effective date of the
increased pension entitlement rate
(i.e., VA action to remove the child
from the award) is the date that VA re-
ceives a claim for an increased rate
based on the child’s net worth increase.

(Authority: 38 U.S.C. 1522, 1543, 5110, 5112)
[83 FR 47269, Sept 18, 2018]

§3.275 How VA determines the asset
amount for pension net worth de-
terminations.

(a) Definitions pertaining to assets—(1)
Assets. The term assets means the fair
market value of all property that an
individual owns, including all real and
personal property, unless excluded
under paragraph (b) of this section, less
the amount of mortgages or other en-
cumbrances specific to the mortgaged
or encumbered property. VA will con-
sider the terms of the recorded deed or
other evidence of title to be proof of
ownership of a particular asset. See also
§3.276(a)(4), which defines ‘‘fair market
value.”

(2) Claimant. (i) Except as provided in
paragraph (a)(2)(ii) of this section, for
the purposes of this section and §3.276,
claimant means a pension beneficiary, a
dependent spouse, or a dependent or po-
tential dependent child as described in
§3.274(d), as well as a veteran, sur-
viving spouse, or surviving child pen-
sion applicant.

(ii) For the purpose of paragraph
(b)(1) of this section, claimant means a
pension beneficiary or applicant who is
a veteran, a surviving spouse, or a sur-
viving child.

(3) Residential lot area. For purposes
of this section, residential lot area
means the lot on which a residence sits
that does not exceed 2 acres (87,120
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square feet), unless the additional acre-
age is not marketable.

(b) Exclusions from assets. Assets do
not include the following:

(1) Primary residence. The value of a
claimant’s primary residence (single-
family unit), including the residential
lot area, in which the claimant has an
ownership interest. VA recognizes one
primary residence per claimant. If the
residence is sold after pension entitle-
ment is established, any net proceeds
from the sale is an asset except to the
extent the proceeds are used to pur-
chase another residence within the
same calendar year as the year in
which the sale occurred.

(i) Personal mortgage not deductible.
VA will not subtract from a claimant’s
assets the amount of any mortgages or
encumbrances on a claimant’s primary
residence.

(ii) Claimant not residing in primary
residence. Although rental income
counts as annual income as provided in
§3.271(d), VA will not include a claim-
ant’s primary residence as an asset
even if the claimant resides in any of
the following as defined in §3.278(b):

(A) A nursing home or medical foster
home;

(B) A care facility other than a nurs-
ing home; or

(C) The home of a family member for
health care or custodial care.

(2) Personal effects. Value of personal
effects suitable to and consistent with
a reasonable mode of life, such as ap-
pliances and family transportation ve-
hicles.

(3) Radiation Ezxposure Compensation
Act payments. Payments made under
section 6 of the Radiation Exposure
Compensation Act of 1990.

(Authority: 42 U.S.C. 2210 (note))

(4) Ricky Ray Hemophilia Relief Fund
payments. Payments made under sec-
tion 103(c) and excluded under section
103(h)(2) of the Ricky Ray Hemophilia
Relief Fund Act of 1998.

(Authority: 42 U.S.C. 300c—22 (note))

(5) Energy Employees Occupational Ill-
ness Compensation Program payments.
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Payments made under the Energy Em-

ployees Occupational Illness Com-
pensation Program.
(Authority: 42 U.S.C. 7385e(2))

(6) Payments to Aleuts. Payments

made to certain Aleuts under 50 U.S.C.
App. 1989¢c-5.

(Authority: 50 U.S.C. App. 1989¢c-5(d)(2))

) Statutory exclusions. Other
amounts excluded from assets by stat-
ute. See §3.279. VA will exclude from
assets any amount designated by stat-
ute as not countable as a resource, re-
gardless of whether or not it is listed in
this section or in §3.279.

(Authority: 38 U.S.C. 1522, 1543)
[83 FR 47271, Sept. 18, 2018]

§3.276 Asset transfers and penalty pe-
riods.

(a) Asset transfer definitions. For pur-
poses of this section—

(1) Claimant has the same meaning as
defined in §3.275(a)(2)(1).

(2) Covered asset means an asset
that—

(i) Was part of a claimant’s net
worth;

(ii) Was transferred for less than fair
market value; and

(iii) If not transferred, would have
caused or partially caused the claim-
ant’s net worth to exceed the net worth
limit under §3.274(a.).

(38) Covered asset amount means the
monetary amount by which a claim-
ant’s net worth would have exceeded
the limit due to the covered asset alone
if the uncompensated value of the cov-
ered asset had been included in net
worth.

(i) Example 1. For purposes of this ex-
ample, presume the net worth limit
under §3.274(a) is $123,600. A claimant’s
assets total $115,900 and his annual in-
come is zero. However, the claimant
transferred $30,000 by giving it to a
friend. If the claimant had not trans-
ferred the $30,000, his net worth would
have been $145,900, which exceeds the
net worth limit. The claimant’s cov-
ered asset amount is $22,300, because
this is the amount by which the claim-
ant’s net worth would have exceeded
the limit due to the covered asset.

§3.276

(ii) Example 2. For purposes of this
example, presume the net worth limit
under §3.274(a) is $123,600. A claimant’s
annual income is zero and her total as-
sets are $125,000, which exceeds the net
worth limit. In addition, the claimant
transferred $30,000 by giving $20,000 to
her married son and giving $10,000 to a
friend. The claimant’s covered asset
amount is $30,000 because this is the
amount by which the claimant’s net
worth would have exceeded the limit
due to the covered assets alone.

(4) Fair market value means the price
at which an asset would change hands
between a willing buyer and a willing
seller, neither being under any compul-
sion to buy or to sell and both having
reasonable knowledge of relevant facts.
VA will use the best available informa-
tion to determine fair market value,
such as inspections, appraisals, public
records, and the market value of simi-
lar property if applicable.

(5) Transfer for less than fair market
value means—

(i) Selling, conveying, gifting, or ex-
changing an asset for an amount less
than the fair market value of the asset;
or

(ii) A voluntary asset transfer to, or
purchase of, any financial instrument
or investment that reduces net worth
by transferring the asset to, or pur-
chasing, the instrument or investment
unless the claimant establishes that he
or she has the ability to liquidate the
entire balance of the asset for the
claimant’s own benefit. If the claimant
establishes that the asset can be lig-
uidated, the asset is included as net
worth. Examples of such instruments
or investments include—

(A) Annuities. Annuity means a finan-
cial instrument that provides income
over a defined period of time for an ini-
tial payment of principal.

(B) Trusts. Trust means a legal instru-
ment by which an individual (the
grantor) transfers property to an indi-
vidual or an entity (the trustee), who
manages the property according to the
terms of the trust, whether for the
grantor’s own benefit or for the benefit
of another individual.

(6) Uncompensated value means the
difference between the fair market
value of an asset and the amount of
compensation an individual receives
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