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(viii) Items available to the public. Any
expenditure by a taxpayer for enter-
tainment (or for a facility in connec-
tion therewith) to the extent the enter-
tainment is made available to the gen-
eral public is not subject to the limita-
tions on allowability of deductions pro-
vided for in paragraphs (a) through (e)
of this section. Expenditures for enter-
tainment of the general public by
means of television, radio, newspapers
and the like, will come within this ex-
ception, as will expenditures for dis-
tributing samples to the general pub-
lic. Similarly, expenditures for main-
taining private parks, golf courses and
similar facilities, to the extent that
they are available for public use, will
come within this exception. For exam-
ple, if a corporation maintains a swim-
ming pool which it makes available for
a period of time each week to children
participating in a local public rec-
reational program, the portion of the
expense relating to such public use of
the pool will come within this excep-
tion.

(ix) Entertainment sold to customers.
Any expenditure by a taxpayer for en-
tertainment (or for use of a facility in
connection therewith) to the extent
the entertainment is sold to customers
in a bona fide transaction for an ade-
quate and full consideration in money
or money’s worth is not subject to the
limitations on allowability of deduc-
tions provided for in paragraphs (a)
through (e) of this section. Thus, the
cost of producing night club entertain-
ment (such as salaries paid to employ-
ees of night clubs and amounts paid to
performers) for sale to customers or
the cost of operating a pleasure cruise
ship as a business will come within this
exception.

(g) Additional provisions of section
274—travel of spouse, dependent or others.
Section 274(m)(3) provides that no de-
duction shall be allowed under this
chapter (except section 217) for travel
expenses paid or incurred with respect
to a spouse, dependent, or other indi-
vidual accompanying the taxpayer (or
an officer or employee of the taxpayer)
on business travel, unless certain con-
ditions are met. As provided in section
274(m)(3), the term other individual does
not include a business associate (as de-
fined in paragraph (b)(2)(iii) of this sec-
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tion) who otherwise meets the require-
ments of sections 274(m)(3)(B) and (C).

[T.D. 6659, 28 FR 6499, June 25, 1963, as
amended by T.D. 6996, 34 FR 835, Jan. 18, 1969;
T.D. 8051, 50 FR 36576, Sept. 9, 1985; T.D. 8601,
60 FR 36994, July 19, 1995; T.D. 8666, 61 FR
27006, May 30, 1996; T.D. 9625, 78 FR 46503,
Aug. 1, 2013]

§1.274-3 Disallowance of deduction
for gifts.

(a) In general. No deduction shall be
allowed under section 162 or 212 for any
expense for a gift made directly or in-
directly by a taxpayer to any indi-
vidual to the extent that such expense,
when added to prior expenses of the
taxpayer for gifts made to such indi-
vidual during the taxpayer’s taxable
year, exceeds $25.

(b) Gift defined—(1) In general. Except
as provided in subparagraph (2) of this
paragraph the term gift, for purposes of
this section, means any item exclud-
able from the gross income of the re-
cipient under section 102 which is not
excludable from his gross income under
any other provision of chapter 1 of the
Code. Thus, a payment by an employer
to a deceased employee’s widow is not
a gift, for purposes of this section, to
the extent the payment constitutes an
employee’s death benefit excludable by
the recipient under section 101(b).
Similarly, a scholarship which is ex-
cludable from a recipient’s gross in-
come under section 117, and a prize or
award which is excludable from a re-
cipient’s gross income under section
74(b), are not subject to the provisions
of this section.

(2) Items not treated as gifts. The term
gift, for purposes of this section, does
not include the following:

(i) An item having a cost to the tax-
payer not in excess of $4.00 on which
the name of the taxpayer is clearly and
permanently imprinted and which is
one of a number of identical items dis-
tributed generally by such a taxpayer.

(ii) A sign, display rack, or other pro-
motional material to be used on the
business premises of the recipient, or

(iii) In the case of a taxable year of a
taxpayer ending on or after August 13,
1981, an item of tangible personal prop-
erty which is awarded before January
1, 1987, to an employee of the taxpayer
by reason of the employee’s length of
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service (including an award upon re-
tirement), productivity, or safety
achievement, but only to the extent
that—

(A) The cost of the item to the tax-
payer does not exceed $400; or

(B) The item is a qualified plan award
(as defined in paragraph (d) of this sec-
tion); or

(iv) In the case of a taxable year of a
taxpayer ending before August 13, 1981,
an item of tangible personal property
having a cost to the taxpayer not in ex-
cess of $100 which is awarded to an em-
ployee of the taxpayer by reason of the
employee’s length of service (including
an award upon retirement) or safety
achievement.
For purposes of paragraphs (b)(2) (iii)
and (iv) of this section, the term tan-
gible personal property does not include
cash or any gift certificate other than
a nonnegotiable gift certificate confer-
ring only the right to receive tangible
personal property. Thus, for example, if
a nonnegotiable gift certificate entitles
an employee to choose between select-
ing an item of merchandise or receiv-
ing cash or reducing the balance due on
his account with the issuer of the gift
certificate, the gift certificate is not
tangible personal property for purposes
of this section. To the extent that an
item is not treated as a gift for pur-
poses of this section, the deductibility
of the expense of the item is not gov-
erned by this section, and the taxpayer
need not take such item into account
in determining whether the $25 limita-
tion on gifts to any individual has been
exceeded. For example, if an employee
receives by reason of his length of serv-
ice a gift of an item of tangible per-
sonal property that costs the employer
$450, the deductibility of only $50 ($450
minus $400) is governed by this section,
and the employer takes the $50 into ac-
count for purposes of the $25 limitation
on gifts to that employee. The fact
that an item is wholly or partially ex-
cepted from the applicability of this
section has no effect in determining
whether the value of the item is includ-
ible in the gross income of the recipi-
ent. For rules relating to the taxability
to the recipient of any item described
in this subparagraph, see sections 61,
74, and 102 and the regulations there-
under. For rules relating to the deduct-
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ibility of employee achievement
awards awarded after December 31,
1986, see section 274 (j).

(c) Expense for a gift. For purposes of
this section, the term expense for a gift
means the cost of the gift to the tax-
payer, other than incidental costs such
as for customary engraving on jewelry,
or for packaging, insurance, and mail-
ing or other delivery. A related cost
will be considered ‘‘incidental” only if
it does not add substantial value to the
gift. Although the cost of customary
gift wrapping will be considered an in-
cidental cost, the purchase of an orna-
mental basket for packaging fruit will
not be considered an incidental cost of
packaging if the basket has a value
which is substantial in relation to the
value of the fruit.

(d) Qualified plan award—(1) In gen-
eral. Except as provided in subpara-
graph (2) of this paragraph the term
qualified plan award, for purposes of
this section, means an item of tangible
personal property that is awarded to an
employee by reason of the employee’s
length of service (including retire-
ment), productivity, or safety achieve-
ment, and that is awarded pursuant to
a permanent, written award plan or
program of the taxpayer that does not
discriminate as to eligibility or bene-
fits in favor of employees who are offi-
cers, shareholders, or highly com-
pensated employees. The ‘‘perma-
nency’’ of an award plan shall be deter-
mined from all the facts and cir-
cumstances of the particular case, in-
cluding the taxpayer’s ability to con-
tinue to make the awards as required
by the award plan. Although the tax-
payer may reserve the right to change
or to terminate an award plan, the ac-
tual termination of the award plan for
any reason other than business neces-
sity within a few years after it has
taken effect may be evidence that the
award plan from its inception was not
a ‘“‘permanent’’ award plan. Whether or
not an award plan is discriminatory
shall be determined from all the facts
and circumstances of the particular
case. An award plan may fail to qualify
because it is discriminatory in its ac-
tual operation even though the written
provisions of the award plan are not
discriminatory.
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(2) Items not treated as qualified plan
awards. The term qualified plan award,
for purposes of this section, does not
include an item qualifying under para-
graph (d)(1) of this section to the ex-
tent that the cost of the item exceeds
$1,600. In addition, that term does not
include any items qualifying under
paragraph (d)(1) of this section if the
average cost of all items (whether or
not tangible personal property) award-
ed during the taxable year by the tax-
payer under any plan described in para-
graph (d)(1) of this section exceeds $400.
The average cost of those items shall
be computed by dividing (i) the sum of
the costs for those items (including
amounts in excess of the $1,600 limita-
tion) by (ii) the total number of those
items.

(e) @Gifts made indirectly to an indi-
vidual—(1) Gift to spouse or member of
family. If a taxpayer makes a gift to
the wife of a man who has a business
connection with the taxpayer, the gift
generally will be considered as made
indirectly to the husband. However, if
the wife has a bona fide business con-
nection with the taxpayer independ-
ently of her relationship to her hus-
band, a gift to her generally will not be
considered as made indirectly to her
husband unless the gift is intended for
his eventual use or benefit. Thus, if a
taxpayer makes a gift to a wife who is
engaged with her husband in the active
conduct of a partnership business, the
gift to the wife will not be considered
an indirect gift to her husband unless
it is intended for his eventual use or
benefit. The same rules apply to gifts
to any other member of the family of
an individual who has a business con-
nection with the taxpayer.

(2) Gift to corporation or other business
entity. If a taxpayer makes a gift to a
corporation or other business entity in-
tended for the eventual personal use or
benefit of an individual who is an em-
ployee, stockholder, or other owner of
the corporation or business entity, the
gift generally will be considered as
made indirectly to such individual.
Thus, if a taxpayer provides theater
tickets to a closely held corporation
for eventual use by any one of the
stockholders of the corporation, and if
such tickets are gifts, the gifts will be
considered as made indirectly to the
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individual who eventually uses such
ticket. On the other hand, a gift to a
business organization of property to be
used in connection with the business of
the organization (for example, a tech-
nical manual) will not be considered as
a gift to an individual, even though, in
practice, the book will be used prin-
cipally by a readily identifiable indi-
vidual employee. A gift for the even-
tual personal use or benefit of some un-
designated member of a large group of
individuals generally will not be con-
sidered as made indirectly to the indi-
vidual who eventually uses, or benefits
from, such gifts unless, under the cir-
cumstances of the case, it is reasonably
practicable for the taxpayer to ascer-
tain the ultimate recipient of the gift.
Thus, if a taxpayer provides several
baseball tickets to a corporation for
the eventual use by any one of a large
number of employees or customers of
the corporation, and if such tickets are
gifts, the gifts generally will not be
treated as made indirectly to the indi-
viduals who use such tickets.

(f) Special rules—(1) Partnership. In
the case of a gift by a partnership, the
$25 annual limitation contained in
paragraph (a) of this section shall
apply to the partnership as well as to
each member of the partnership. Thus,
in the case of a gift made by a partner
with respect to the business of the
partnership, the $25 limitation will be
applied at the partnership level as well
as at the level of the individual part-
ner. Consequently, deductions for gifts
made with respect to partnership busi-
ness will not exceed $25 annually for
each recipient, regardless of the num-
ber of partners.

(2) Husband and wife. For purposes of
applying the $25 annual limitation con-
tained in paragraph (a) of this section,
a husband and wife shall be treated as
one taxpayer. Thus, in the case of gifts
to an individual by a husband and wife,
the spouses will be treated as one
donor; and they are limited to a deduc-
tion of $25 annually for each recipient.
This rule applies regardless of whether
the husband and wife file a joint return
or whether the husband and wife make
separate gifts to an individual with re-
spect to separate businesses. Since the
term tarpayer in paragraph (a) of this
section refers only to the donor of a
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gift, this special rule does not apply to
treat a husband and wife as one indi-
vidual where each is a recipient of a
gift. See paragraph (e)(1) of this sec-
tion.

(g) Cross reference. For rules with re-
spect to whether this section or §1.274-
2 applies, see §1.274-2(b)(1) (iii).

[T.D. 6659, 28 FR 6505, June 25, 1963, as
amended by T.D. 8230, 53 FR 36451, Sept. 20,
1988]

§1.274-4 Disallowance of certain for-
eign travel expenses.

(a) Introductory. Section 274(c) and
this section impose certain restrictions
on the deductibility of travel expenses
incurred in the case of an individual
who, while traveling outside the United
States away from home in the pursuit
of trade or Dbusiness (hereinafter
termed ‘‘business activity’’), engages in
substantial personal activity not at-
tributable to such trade or business
(hereinafter termed ‘‘nonbusiness ac-
tivity’’). Section 274(c) and this section
are limited in their application to indi-
viduals (whether or not an employee or
other person traveling under a reim-
bursement or other expense allowance
arrangement) who engage in nonbusi-
ness activity while traveling outside
the United States away from home,
and do not impose restrictions on the
deductibility of travel expenses in-
curred by an employer or client under
an advance, reimbursement, or other
arrangement with the individual who
engages in nonbusiness activity. For
purposes of this section, the term
United States includes only the States
and the District of Columbia, and any
reference to ‘‘trade or business’ or
“business activity’’ includes any activ-
ity described in section 212. For rules
governing the determination of travel
outside the United States away from
home, see paragraph (e) of this section.
For rules governing the disallowance of
travel expense to which this section ap-
plies, see paragraph (f) of this section.

(b) Limitations on application of sec-
tion. The restrictions on deductibility
of travel expenses contained in para-
graph (f) of this section are applicable
only if:

(1) The travel expense is otherwise
deductible under section 162 or 212 and
the regulations thereunder,
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(2) The travel expense is for travel
outside the United States away from
home which exceeds 1 week (as deter-
mined under paragraph (c) of this sec-
tion), and

(3) The time outside the TUnited
States away from home attributable to
nonbusiness activity (as determined
under paragraph (d) of this section)
constitutes 25 percent or more of the
total time on such travel.

(c) Travel in excess of 1 week. This sec-
tion does not apply to an expense of
travel unless the expense is for travel
outside the United States away from
home which exceeds 1 week. For pur-
poses of this section, 1 week means 7
consecutive days. The day in which
travel outside the United States away
from home begins shall not be consid-
ered, but the day in which such travel
ends shall be considered, in deter-
mining whether a taxpayer is outside
the United States away from home for
more than 7 consecutive days. For ex-
ample, if a taxpayer departs on travel
outside the United States away from
home on a Wednesday morning and
ends such travel the following Wednes-
day evening, he shall be considered as
being outside the United States away
from home only 7 consecutive days. In
such a case, this section would not
apply because the taxpayer was not
outside the United States away from
home for more than 7 consecutive days.
However, if the taxpayer travels out-
side the United States away from home
for more than 7 consecutive days, both
the day such travel begins and the day
such travel ends shall be considered a
“business day”’ or a ‘‘nonbusiness day’’,
as the case may be, for purposes of de-
termining whether nonbusiness activ-
ity constituted 25 percent or more of
travel time under paragraph (d) of this
section and for purposes of allocating
expenses under paragraph (f) of this
section. For purposes of determining
whether travel is outside the United
States away from home, see paragraph
(e) of this section.

(d) Nonbusiness activity constituting 25
percent or more of travel time—(1) In gen-
eral. This section does not apply to any
expense of travel outside the United
States away from home unless the por-
tion of time outside the United States

947



		Superintendent of Documents
	2021-11-03T09:44:03-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




