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transfers of property made by tax-
payers on or after January 1, 1997, in
taxable years for which the period of
limitation for filing a claim for refund
or credit under section 6511 has not ex-
pired.

[T.D. 8343, 56 FR 14854, Apr. 12, 1991, as
amended by T.D. 9151, 69 FR 50068, Aug. 13,
2004; T.D. 9202, 70 FR 28819, May 19, 2005]

§1.1031(a)-3 Definition of real prop-
erty.

(a) Real property—(1) In general. The
term real property under section 1031
and §§1.1031(a)-1 through 1.1031(k)-1
means land and improvements to land,
unsevered natural products of land, and
water and air space superjacent to
land. Under paragraph (a)(5) of this sec-
tion, an intangible interest in real
property of a type described in this
paragraph (a)(1) is real property for
purposes of section 1031 and this sec-
tion. Property that is real property
under State or local law as provided in
paragraph (a)(6) of this section is real
property for purposes of section 1031
and this section.

(2) Improvements to land—(i) In gen-
eral. The term improvements to land
means inherently permanent struc-
tures and the structural components of
inherently permanent structures.

(i1) Imherently permanent structures—
(A) In general. The term inherently per-
manent structure means any building or
other structure that is a distinct asset
within the meaning of paragraph (a)(4)
of this section and is permanently af-
fixed to real property and that will or-
dinarily remain affixed for an indefi-
nite period of time. Affixation is con-
sidered permanent if it is reasonably
expected to last indefinitely based on
all the facts and circumstances.

(B) Building. A building is any struc-
ture or edifice enclosing a space within
its walls, and covered by a roof, the
purpose of which is, for example, to
provide shelter or housing, or to pro-
vide working, office, parking, display,
or sales space. Buildings include the
following distinct assets if perma-
nently affixed: Houses, apartments, ho-
tels, motels, enclosed stadiums and
arenas, enclosed shopping malls, fac-
tories and office buildings, warehouses,
barns, enclosed garages, enclosed
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transportation stations and terminals,
and stores.

(C) Other inherently permanent struc-
tures. Inherently permanent structures
under paragraph (a)(2)(ii) of this sec-
tion include the following distinct as-
sets, if permanently affixed: In-ground
swimming pools; roads; bridges; tun-
nels; paved parking areas, parking fa-
cilities, and other pavements; special
foundations; stationary wharves and
docks; fences; inherently permanent
advertising displays for which an elec-
tion under section 1033(g)(3) is in effect;
inherently permanent outdoor lighting
facilities; railroad tracks and signals;
telephone poles; power generation and
transmission facilities; permanently
installed telecommunications cables;
microwave transmission, cell, broad-
casting, and electric transmission tow-
ers; oil and gas pipelines; offshore plat-
forms, derricks, oil and gas storage
tanks; and grain storage bins and silos.
Affixation to real property may be ac-
complished by weight alone. If prop-
erty is not listed as an inherently per-
manent structure in paragraph
(a)(2)(i1)(B) or (C) of this section, the
determination of whether the property
is an inherently permanent structure
under paragraph (a)(2)(ii) of this sec-
tion is based on the following factors—

(I) The manner in which the distinct
asset is affixed to real property;

(2) Whether the distinct asset is de-
signed to be removed or to remain in
place;

(3) The damage that removal of the
distinct asset would cause to the item
itself or to the real property to which
it is affixed;

(4) Any circumstances that suggest
the expected period of affixation is not
indefinite; and

(5) The time and expense required to
move the distinct asset.

(iii) Structural components—(A) In gen-
eral. The term structural component
means any distinct asset, within the
meaning of paragraph (a)(4) of this sec-
tion, that is a constituent part of, and
integrated into, an inherently perma-
nent structure. If interconnected assets
work together to serve an inherently
permanent structure (for example, sys-
tems that provide a building with elec-
tricity, heat, or water), the assets are
analyzed together as one distinct asset
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that may be a structural component. A
structural component may qualify as
real property only if the taxpayer holds
its interest in the structural compo-
nent together with a real property in-
terest in the space in the inherently
permanent structure served by the
structural component. If a distinct
asset is customized, the customization
does not affect whether the distinct
asset is a structural component. Ten-
ant improvements to a building that
are inherently permanent or otherwise
classified as real property within the
meaning of this paragraph (a)(2)(iii) are
real property under this section. How-
ever, property produced for sale, such
as bricks, nails, paint, and
windowpanes, that is not real property
in the hands of the producing taxpayer
or a related person, as defined in sec-
tion 1031(f)(3), but that may be incor-
porated into real property by an unre-
lated buyer, is not treated as real prop-
erty by the producing taxpayer.

(B) Examples of structural components.
Structural components include the fol-
lowing items, provided the item is a
constituent part of, and integrated
into, an inherently permanent struc-
ture: Walls; partitions; doors; wiring;
plumbing systems; central air condi-
tioning and heating systems; pipes and
ducts; elevators and escalators; floors;
ceilings; permanent coverings of walls,
floors, and ceilings; insulation; chim-
neys; fire suppression systems, includ-
ing sprinkler systems and fire alarms;
fire escapes; security systems; humid-
ity control systems; and other similar
property. If a component of a building
or inherently permanent structure is a
distinct asset and is not listed as a
structural component in this para-
graph (a)(2)(iii)(B), the determination
of whether the component is a struc-
tural component under this paragraph
(a)(2)(iii) is based on the following fac-
tors—

(I) The manner, time, and expense of
installing and removing the compo-
nent;

(2) Whether the component is de-
signed to be moved;

(3) The damage that removal of the
component would cause to the item
itself or to the inherently permanent
structure to which it is affixed; and
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(4) Whether the component is in-
stalled during construction of the in-
herently permanent structure.

(3) Unsevered natural products of land.
Unsevered natural products of land, in-
cluding growing crops, plants, and tim-
ber; mines; wells; and other natural de-
posits, generally are treated as real
property for purposes of this section.
Natural products and deposits, such as
crops, timber, water, ores, and min-
erals, cease to be real property when
they are severed, extracted, or removed
from the land.

(4) Distinct asset—(i) In general. For
this section, a distinct asset is ana-
lyzed separately from any other assets
to which the asset relates to determine
if the asset is real property, whether as
land, an inherently permanent struc-
ture, or a structural component of an
inherently permanent structure. Build-
ings and other inherently permanent
structures are distinct assets. Assets
and systems listed as a structural com-
ponent in paragraph (a)(2)(iii)(B) of
this section are treated as distinct as-
sets.

(ii) Facts and circumstances. The de-
termination of whether a particular
separately identifiable item of prop-
erty is a distinct asset is based on all
the facts and circumstances. In par-
ticular, the following factors must be
taken into account—

(A) Whether the item is customarily
sold or acquired as a single unit rather
than as a component part of a larger
asset;

(B) Whether the item can be sepa-
rated from a larger asset, and if so, the
cost of separating the item from the
larger asset;

(C) Whether the item is commonly
viewed as serving a useful function
independent of a larger asset of which
it is a part; and

(D) Whether separating the item
from a larger asset of which it is a part
impairs the functionality of the larger
asset.

(5) Intangible assets—(i) In general. In-
tangible assets that are real property
for purposes of section 1031 and this
section include the following items:
Fee ownership; co-ownership; a lease-
hold; an option to acquire real prop-
erty; an easement; stock in a coopera-
tive housing corporation; shares in a
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mutual ditch, reservoir, or irrigation
company described in section
501(c)(12)(A) of the Code if, at the time
of the exchange, such shares have been
recognized by the highest court of the
State in which the company was orga-
nized, or by a State statute, as consti-
tuting or representing real property or
an interest in real property; and land
development rights. Similar interests
are real property for purposes of sec-
tion 1031 and this section if the intan-
gible asset derives its value from real
property or an interest in real property
and is inseparable from that real prop-
erty or interest in real property. The
following intangible assets are not real
property for purposes of section 1031
and this section, regardless of the clas-
sification of such property under State
or local law—

(A) Stock not described in paragraph
(a)(b)(i) of this section, bonds, or notes;

(B) Other securities or evidences of
indebtedness or interest;

(C) Interests in a partnership (other
than an interest in a partnership that
has in effect a valid election under sec-
tion 761(a) to be excluded from the ap-
plication of all of subchapter K);

(D) Certificates of trust or beneficial
interests; and

(BE) Choses in action.

(i1) Licenses and permits. A license,
permit, or other similar right that is
solely for the use, enjoyment, or occu-
pation of land or an inherently perma-
nent structure and that is in the na-
ture of a leasehold, easement, or other
similar right, generally is an interest
in real property under this section.
However, a license or permit to engage
in or operate a business on real prop-
erty is not real property or an interest
in real property, regardless of its clas-
sification under State or local law.

(6) State or local law. Except as other-
wise provided in paragraph (a)(5) of this
section, property is real property with-
in the meaning of paragraph (a)(1) of
this section under State or local law if,
on the date it is transferred in an ex-
change, the property is real property
under the law of the State or local ju-
risdiction in which that property is lo-
cated.

(T) No inference outside of section 1031.
The rules provided in this section con-
cerning the definition of real property
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apply only for purposes of section 1031.
No inference is intended with respect
to the classification or characteriza-
tion of property for other purposes of
the Code, such as depreciation and sec-
tions 1245 and 1250. For example, a
structure or a portion of a structure
may be section 1245 property for depre-
ciation purposes and for determining
gain under section 1245, notwith-
standing that the structure or the por-
tion of the structure is real property
under this section. Also, a taxpayer
transferring relinquished property that
is section 1245 property in a section
1031 exchange is subject to the gain
recognition rules under section 1245
and the regulations under section 1245,
notwithstanding that the relinquished
property or replacement property is
real property under this section. In ad-
dition, the taxpayer must follow the
rules of section 1245 and the regula-
tions under section 1245, and section
1250 and the regulations under section
1250, based on the determination of the
relinquished property and replacement
property being, in whole or in part, sec-
tion 1245 property or section 1250 prop-
erty under those Code sections and not
under this section.

(b) Examples. The following examples
illustrate the provisions of this sec-
tion. In each example, unless otherwise
provided, the State or local law of the
applicable jurisdiction in which the
property at issue is located does not
address whether the property is real
property.

(1) Example 1: Natural products of land.
A owns land with perennial fruit-bear-
ing plants that A harvests annually.
The unsevered plants are natural prod-
ucts of the land within the meaning of
paragraph (a)(3) of this section and
thus are real property for purposes of
section 1031. A annually harvests fruit
from the plants. Upon severance from
the land, the harvested fruit ceases to
be part of the land and therefore is not
real property. Storage of the harvested
fruit upon or within real property does
not cause the harvested fruit to be real
property.

(2) Example 2: Water space superjacent
to land. B owns a marina comprised of
U-shaped boat slips and end ties. The
U-shaped boat slips are spaces on the
water that are surrounded by a dock on
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three sides. The end ties are spaces on
the water at the end of a slip or on a
long, straight dock. B rents the boat
slips and end ties to boat owners. The
boat slips and end ties are water space
superjacent to land and thus are real
property within the meaning of para-
graph (a)(1) of this section.

(3) Example 3: Indoor sculpture. (i) C
owns an office building and a large
sculpture in the atrium of the building.
The sculpture measures 30 feet tall by
18 feet wide and weighs five tons. The
building was specifically designed to
support the sculpture, which is perma-
nently affixed to the building by sup-
ports embedded in the building’s foun-
dation. The sculpture was constructed
within the building. Removal would be
costly and time consuming and would
destroy the sculpture. The sculpture is
reasonably expected to remain in the
building indefinitely.

(ii) The sculpture is not an inher-
ently permanent structure listed in
paragraph (a)(2)(ii)(C) of this section,
and, therefore, C must use the factors
provided in paragraphs (a)(2)(ii)(C)(1)
through (5) of this section to determine
whether the sculpture is an inherently
permanent structure. The sculpture—

(A) Is permanently affixed to the
building by supports embedded in the
building’s foundation;

(B) Is not designed to be removed and
is designed to remain in place indefi-
nitely;

(C) Would be damaged if removed and
would damage the building to which it
is affixed;

(D) Is expected to remain in the
building indefinitely; and

(E) Would require significant time
and expense to move.

(iii) The factors described in para-
graphs (a)(2)(i1)(C)(I) through (5) of this
section all support the conclusion that
the sculpture is an inherently perma-
nent structure within the meaning of
paragraph (a)(2)(ii)(A) of this section.
Therefore, the sculpture is real prop-
erty.

(4) Example 4: Bus shelters. (i) D owns
400 bus shelters, each of which consists
of four posts, a roof, and panels enclos-
ing two or three sides. D enters into a
long-term lease with a local transit au-
thority for use of the bus shelters.
Each bus shelter is prefabricated from
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steel and is bolted to the sidewalk. Bus
shelters are disassembled and moved
when bus routes change. Moving a bus
shelter takes less than a day and does
not significantly damage either the bus
shelter or the real property to which it
was affixed.

(ii) The bus shelters are not perma-
nently affixed enclosed transportation
stations or terminals, are not buildings
under paragraph (a)(2)(ii)(B) of this sec-
tion, nor are they listed as types of
other inherently permanent structures
in paragraph (a)(2)(ii)(C) of this sec-
tion. Therefore, the bus shelters must
be analyzed to determine whether they
are inherently permanent structures
using the factors provided in para-
graphs (a)(2)(ii)(C)(I1) through () of this
section. The bus shelters—

(A) Are not permanently affixed to
the land or an inherently permanent
structure;

(B) Are designed to be removed and
not remain in place indefinitely;

(C) Would not be damaged if removed
and would not damage the sidewalks to
which they are affixed;

(D) Will not remain affixed indefi-
nitely; and

(E) Would not require significant
time and expense to move.

(iii) The factors described in para-
graphs (a)(2)(i1)(C)(I) through (5) of this
section all support the conclusion that
the bus shelters are not inherently per-
manent structures within the meaning
of paragraph (a)(2)(ii) of this section.
Thus, the bus shelters are not inher-
ently permanent structures within the
meaning of paragraph (a)(2)(ii) of this
section and, therefore, are not real
property.

(5) Example 5: Industrial 3D printer and
generator. (i) E owns a building that it
uses in its trade or business of manu-
facturing airplane parts. The building
includes an industrial 3D printer that
can print airplane wings and an elec-
trical generator that serves the build-
ing and the 3D printer in a backup ca-
pacity. The 3D printer weighs 12 tons,
is designed to remain in place indefi-
nitely once installed in the building,
and its removal would be time-con-
suming and very costly, and would
cause significant damage to the build-
ing. The 3D printer was installed dur-
ing the building’s construction. The
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generator also was installed during
construction and is designed to remain
in place indefinitely once installed. Al-
though costly and time-consuming to
remove, removal of the generator will
not result in substantial damage to the
generator or the building.

(ii) The 3D printer is not listed as an
example of a structural component
under paragraph (a)2)(iii)(B) of this
section. Therefore, the 3D printer must
be analyzed to determine whether it is
a structural component using the fac-
tors provided in paragraphs
(a)(2)(1i1)(B)(1) through (4) of this sec-
tion. The 3D printer—

(A) Is time-consuming and costly to
move;

(B) Is not designed to be moved;

(C) If removed, would cause signifi-
cant damage to the building in which it
is located; and

(D) Was installed during construction
of the building.

(iii) The factors described in para-
graphs (a)(2)(iii)(B)(I) through (4) of
this section support the conclusion
that the 3D printer is a structural com-
ponent of E’s building and real prop-
erty under this section. Thus, the 3D
printer is real property.

(iv) The electrical generator also is
not listed as an example of a structural
component under paragraph
(a)(2)(iii)(B) of this section and must be
analyzed to determine whether it is a
structural component using the factors
provided in paragraphs (a)(2)(iii)(B)()
through (4) of this section. The gener-
ator—

(A) Is time-consuming and costly to
move;

(B) Is not designed to be moved;

(C) If removed, would not result in
significant damage to the generator or
the building in which it is located; and

(D) Was installed during construction
of the building.

(v) The factors described in para-
graphs (a)(2)(iii)(B)(I) through (4) of
this section, considered in the aggre-
gate, support the conclusion that the
generator is a structural component of
E’s building. Although the generator’s
removal would not result in significant
damage to the generator or to E’s
building, that factor does not outweigh
the factors supporting the conclusion
that it is a structural component. Con-
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sequently, the generator is a structural
component of HE’s building and real
property under this section.

(6) Example 6: Raised flooring for indus-
trial 3D printer. (i) The facts are the
same as in paragraph (b)(5), Example 5,
except that E, when installing its 3D
printer, also installed a raised flooring
system for the purpose of facilitating
the operation of the 3D printer. The
raised flooring system is not designed
or constructed to remain permanently
in place. Rather, the raised flooring
system can be removed, without any
substantial damage to the system itself
or to the building, and then reused.
The raised flooring was installed dur-
ing the building’s construction.

(ii) Although floors are listed as an
example of a structural component
under paragraph (a)(2)(iii)(B) of this
section, the raised flooring system in-
stalled to facilitate the operation of
E’s 3D printer is not a constituent part
of, and integrated into, an inherently
permanent structure as required by
paragraph (a)(2)(iii)(A) of this section
and, therefore, is not flooring as listed
in paragraph (a)(2)(iii)(B) of this sec-
tion. Thus, the raised flooring must be
analyzed to determine whether it is a
structural component of E’s building
(within the meaning of paragraph
(a)(2)(iii) of this section) using the fac-
tors provided in paragraphs
(a)(2)(iii1)(B)(1) through (4) of this sec-
tion. The raised flooring—

(A) Is installed and removed quickly
and with little expense;

(B) Is designed to be moved and is not
designed specifically for the particular
building of which it is a part;

(C) Is not damaged, and the building
is not damaged, upon its removal; and

(D) Was installed during construction
of the building.

(iii) The factors described in para-
graphs (a)(2)(iii)(B)(I) through (4) of
this section, considered in the aggre-
gate, support the conclusion that the
raised flooring is not a structural com-
ponent of E’s building within the
meaning of paragraph (a)(2)(iii) of this
section. Although the raised flooring
was installed during construction of
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the building, that factor does not out-
weigh the factors supporting the con-
clusion that the flooring is not a struc-
tural component. Therefore, the raised
flooring is not real property.

(7 Example 7: Steam turbine. (i) F
owns a building with a large steam tur-
bine attached as a fixture to the build-
ing. The steam turbine is a component
of a system used for the commercial
production of electricity for sale to
customers in the ordinary course of F’s
business as an electric utility. The
steam turbine also generates elec-
tricity for F’s building. The steam tur-
bine takes up a substantial portion of
the building and is designed to remain
in place indefinitely once installed in
F’s building. The steam turbine was in-
stalled during the construction of the
building and its removal would be cost-
ly and cause damage to the building.

(ii) The steam turbine is not listed as
an example of a structural component
under paragraph (a)(2)(iii)(B) of this
section and must be analyzed to deter-
mine whether it is a structural compo-
nent using the factors provided in para-
graphs (a)(2)(iii)(B)(I) through (4) of
this section. The steam turbine—

(A) Is costly to remove from the
building in which it is located,;

(B) Is not designed to be moved;

(C) If removed, would cause damage
to the building; and

(D) Was installed during construction
of the building.

(iii) The factors described in para-
graphs (a)(2)(iii)(B)(I) through (4) of
this section support the conclusion
that the steam turbine is a structural
component of F’s building and real
property under this section. Thus, the
steam turbine is real property.

(8) Example 8: Partitions. (i) G owns an
office building that it leases to ten-
ants. The building includes partitions
owned by G that are used to delineate
space within the building. The office
building has two types of interior, non-
load-bearing drywall partition systems:
A conventional drywall partition sys-
tem (Conventional Partition System)
and a modular drywall partition sys-
tem (Modular Partition System). Nei-
ther the Conventional Partition Sys-
tem nor the Modular Partition System
was installed during construction of
the office building. Conventional Parti-
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tion Systems are comprised of fully in-
tegrated gypsum board partitions,
studs, joint tape, and covering joint
compound. Modular Partition Systems
are comprised of assembled panels,
studs, tracks, and exposed joints. Both
the Conventional Partition System and
the Modular Partition System reach
from the floor to the ceiling. In addi-
tion, both are distinct assets as de-
scribed in paragraph (a)(4) of this sec-
tion.

(ii) Depending on the needs of a new
tenant, the Conventional Partition
System may remain in place when a
tenant vacates the premises. The Con-
ventional Partition System is inte-
grated into the office building and is
designed and constructed to remain in
areas not subject to reconfiguration or
expansion. The Conventional Partition
System can be removed only by demo-
lition, and, once removed, neither the
Conventional Partition System nor its
components can be reused. Removal of
the Conventional Partition System
causes substantial damage to the Con-
ventional Partition System itself, but
does not cause substantial damage to
the building.

(iii) Modular Partition Systems are
typically removed when a tenant va-
cates the premises. Modular Partition
Systems are not designed or con-
structed to remain permanently in
place. Modular Partition Systems are
designed and constructed to be mov-
able. Each Modular Partition System
can be readily removed, remains in
substantially the same condition as be-
fore, and can be reused. Removal of a
Modular Partition System does not
cause any substantial damage to the
Modular Partition System itself or to
the building. The Modular Partition
System may be moved to accommodate
the reconfigurations of the interior
space within the office building for var-
ious tenants that occupy the building.

(iv) The Conventional Partition Sys-
tem is comprised of walls that are inte-
grated into an inherently permanent
structure and are listed as structural
components in paragraph (a)(2)(iii)(B)
of this section. Thus, the Conventional
Partition System is real property.

(v) The Modular Partition System is
not integrated into the building as re-
quired by paragraph (a)(2)(iii)(A) of
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this section and, therefore, is not listed
in paragraph (a)(2)(iii)(B) of this sec-
tion. Thus, the Modular Partition Sys-
tem must be analyzed to determine
whether it is a structural component
using the factors provided in para-
graphs (a)(2)(iii)(B)(I) through (4) of
this section. The Modular Partition
System—

(A) Is installed and removed quickly
and with little expense;

(B) Is designed to be moved and is not
designed specifically for the particular
building of which it is a part;

(C) Is not damaged, and the building
is not damaged, upon its removal; and

(D) Was not installed during con-
struction of the building.

(vi) The factors described in para-
graphs (a)(2)(iii)(B)(I) through (4) of
this section support the conclusion
that the Modular Partition System is
not a structural component of G’s of-
fice building within the meaning of
paragraph (a)(2)(iii) of this section.
Therefore, the Modular Partition Sys-
tem is not real property.

(9) Example 9: Pipeline transmission
system. (i) H owns a natural gas pipe-
line transmission system that provides
a conduit to transport natural gas from
unrelated third-party producers and
gathering facilities to unrelated third-
party distributors and end users. The
pipeline transmission system is com-
prised of underground pipelines, isola-
tion valves and vents, pressure control
and relief valves, meters, and compres-
sors. Each of these distinct assets was
installed during construction of the
pipeline transmission system and each
was designed to remain permanently in
place.

(ii) The pipelines are permanently af-
fixed and are listed as other inherently
permanent structures in paragraph
(a)(2)(ii)(C) of this section. Thus, the
pipelines are real property.

(iii) Isolation valves and vents are
placed at regular intervals along the
pipelines to isolate and evacuate sec-
tions of the pipelines in case there is
need for a shut-down or maintenance of
the pipelines. Pressure control and re-
lief valves are installed at regular in-
tervals along the pipelines to provide
overpressure protection. The isolation
valves and vents and pressure control
and relief valves are not listed in para-
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graph (a)(2)(iii)(B) of this section and,
therefore, must be analyzed to deter-
mine whether they are structural com-
ponents using the factors provided in
paragraphs (a)(2)(iii)(B)(I) through (4)
of this section. The isolation valves
and vents and pressure control and re-
lief valves—

(A) Are time consuming and expen-
sive to install and remove from the
pipelines;

(B) Are designed specifically for the
particular pipelines for which they are
a part;

(C) Will sustain damage and will
damage the pipelines if removed; and

(D) Were installed during construc-
tion of the pipelines.

(iv) The factors in paragraphs
(a)(2)(iii1)(B)(I1) through (4) of this sec-
tion support the conclusion that the
isolation valves and vents and pressure
control and relief valves are structural
components of H’s pipelines within the
meaning of paragraph (a)(2)(iii) of this
section. Therefore, the isolation valves
and vents and pressure control and re-
lief valves are real property.

(v) Meters are used to measure the
natural gas passing into or out of the
pipeline transmission system for pur-
poses of determining the end users’
consumption. Over 1long distances,
pressure is lost due to friction in the
pipeline transmission system. Com-
pressors are required to add pressure to
transport natural gas through the en-
tirety of the pipeline transmission sys-
tem. H installed meters and compres-
sors during the construction of the
pipelines. However, unlike other types
of such meters and compressors, these
particular meters and compressors are
not time consuming and expensive to
install and remove from the pipelines;
are not designed specifically for the
particular pipelines for which they are
a part; and their removal does not
cause damage to the asset or the pipe-
lines if removed. Therefore, the meters
and compressors installed by H are not
structural components within the
meaning of paragraph (a)(2)(iii) of this
section and, therefore, are not real
property.

(10) Example 10: State or local law de-
termination of property. (i) J owns water
pipeline in State X that it wants to ex-
change for cell phone towers located in
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State Y. On the date that J transfers
the water pipeline in an exchange for
the cell phone towers, the water pipe-
line is classified as real property under
the law of State X, the jurisdiction in
which the water pipeline is located.

(ii) The water pipeline is real prop-
erty under paragraphs (a)(1) and (a)(6)
of this section, regardless of whether
the water pipeline is listed as an inher-
ently permanent structure or a struc-
tural component of an inherently per-
manent structure, or is real property
under the factors listed in paragraph
(a)(2)(i1)(C) or (a)(2)(iii)(B) of this sec-
tion.

(iii) Cell phone towers are listed as
an inherently permanent structure
under paragraph (a)(2)(ii)(C) of this sec-
tion. Thus, the cell phone towers that J
acquires in the exchange for the water
pipeline are real property under this
section, regardless of the State or local
characterization of the cell phone tow-
ers or whether the cell phone towers
are real property under the factors in
paragraph (a)(2)(ii)(C) or (a)(2)(iii)(B) of
this section.

(11) Example 11: Land use permit. K re-
ceives a special use permit from the
government to place a cell tower on
Federal Government land that abuts a
Federal highway. Government regula-
tions provide that the permit is not a
lease of the land, but is a permit to use
the land for a cell tower. Under the
permit, the government reserves the
right to cancel the permit and com-
pensate K if the site is needed for a
higher public purpose. The permit is in
the nature of a leasehold that allows K
to place a cell tower in a specific loca-
tion on government land. Therefore,
the permit is an interest in real prop-
erty under paragraph (a)(5) of this sec-
tion.

(12) Example 12: License to operate a
business. L owns a building and receives
a license from State A to operate a ca-
sino in the building. The license ap-
plies only to K’s building and cannot be
transferred to another location. L’s
building is an inherently permanent
structure under paragraph (a)(2)(ii)(A)
of this section and, therefore, is real
property. However, L’s license to oper-
ate a casino is not a right for the use,
enjoyment, or occupation of L’s build-
ing, but is rather a license to engage in
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or operate the casino business in the
building. Therefore, the casino license
is not real property or an interest in
real property under paragraph (a)(5)(ii)
of this section.

(c) Applicability date. This section ap-
plies to exchanges beginning after De-
cember 2, 2020.

[T.D. 9935, 85 FR 77378, Dec. 2, 2020]

§1.1031(b)-1 Receipt of other property
or money in tax-free exchange.

(a) If the taxpayer receives other
property (in addition to property per-
mitted to be received without recogni-
tion of gain) or money—

(1) In an exchange described in sec-
tion 1031(a) of property held for invest-
ment or productive use in trade or
business for property of like kind to be
held either for productive use or for in-
vestment,

(2) In an exchange described in sec-
tion 1035(a) of insurance policies or an-
nuity contracts,

(3) In an exchange described in sec-
tion 1036(a) of common stock for com-
mon stock, or preferred stock for pre-
ferred stock, in the same corporation
and not in connection with a corporate
reorganization, or

(4) In an exchange described in sec-
tion 1037(a) of obligations of the United
States, issued under the Second Lib-
erty Bond Act (31 U.S.C. 774 (2)), solely
for other obligations issued under such
Act, the gain, if any, to the taxpayer
will be recognized under section 1031(b)
in an amount not in excess of the sum
of the money and the fair market value
of the other property, but the loss, if
any, to the taxpayer from such an ex-
change will not be recognized under
section 1031(c) to any extent.

(b) The application of this section
may be illustrated by the following ex-
amples:

Example 1. A, who is not a dealer in real es-
tate, in 1954 exchanges real estate held for
investment, which he purchased in 1940 for
$5,000, for other real estate (to be held for
productive use in trade or business) which
has a fair market value of $6,000, and $2,000 in
cash. The gain from the transaction is $3,000,
but is recognized only to the extent of the
cash received of $2,000.

Example 2. (a) B, who uses the cash receipts
and disbursements method of accounting and
the calendar year as his taxable year, has
never elected under section 454(a) to include
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