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PARTS 3400–3473 [RESERVED]
PART 3474—UNIFORM ADMINISTRATIVE REQUIREMENTS, COST
PRINCIPLES, AND AUDIT REQUIREMENTS
FOR
FEDERAL
AWARDS
Sec.
3474.1 Adoption of 2 CFR part 200.
3474.5 How exceptions are made to 2 CFR
part 200.
3474.10 Clarification
regarding
2
CFR
200.207.
3474.15 Contracting with faith-based organizations and nondiscrimination.
3474.20 Open licensing requirement for competitive grant programs.
3474.21 Severability.
AUTHORITY: 20 U.S.C. 1221e–3, 3474, and 2
CFR part 200, unless otherwise noted.
EFFECTIVE DATE NOTE: At 85 FR 82125, Dec.
17, 2020, the authority citation for part 3474
was revised, effective Jan. 19, 2021. For the
convenience of the user, the revised text is
set forth as follows:
AUTHORITY: 20 U.S.C. 1221e–3, 3474; 42 U.S.C.
2000bb et seq.; and 2 CFR part 200, unless otherwise noted.
SOURCE: 79 FR 76091, Dec. 19, 2014, unless
otherwise noted.

§ 3474.1 Adoption of 2 CFR part 200.
(a) The Department of Education
adopts the Office of Management and
Budget (OMB) Guidance in 2 CFR part
200, except for 2 CFR 200.102(a) and 2
CFR 200.207(a). Thus, this part gives
regulatory effect to the OMB guidance
and supplements the guidance as needed for the Department.
(b) The authority for all of the provisions in 2 CFR part 200 as adopted in
this part is listed as follows.
(Authority: 20 U.S.C. 1221e–3, 3474, and 2 CFR
part 200.)

§ 3474.5 How exceptions are made to 2
CFR part 200. 1
(a) With the exception of Subpart F—
Audit Requirements of 2 CFR part 200,
the Secretary of Education, after consultation with OMB, may allow exceptions for classes of Federal awards or
non-Federal entities subject to the requirements of this part when exceptions are not prohibited by statute.
1 C.

However, in the interest of maximum
uniformity, exceptions from the requirements of this part will be permitted only in unusual circumstances.
(b) Exceptions for classes of Federal
awards or non-Federal entities will be
published on the OMB Web site at
www.whitehouse.gov/omb.
(Authority: 20 U.S.C. 1221e–3, 3474, and 2 CFR
part 200)

§ 3474.10 Clarification
regarding
2
CFR 200.207. 2
The Secretary or a pass-through entity may, in appropriate circumstances,
designate the specific conditions established under 2 CFR 200.207 as ‘‘high-risk
conditions’’ and designate a non-Federal entity subject to specific conditions established under § 200.207 as
‘‘high–risk’’.
(Authority: 20 U.S.C. 1221e–3, 3474, and 2 CFR
part 200)

§ 3474.15 Contracting with faith-based
organizations and nondiscrimination.
(a) This section establishes responsibilities that grantees and subgrantees
have in selecting contractors to provide direct Federal services under a
program of the Department. Paragraphs (c)(1), (d)(1), and (f) of this section establish requirements that supplement the procurement requirements
in 2 CFR 200.313 through 200.326. Every
contract between a grantee or subgrantee and a faith-based organization
under a program of direct Federal financial assistance must include conditions to implement the requirements in
paragraphs (c)(1), (d)(1), and (f) of this
section.
(b)(1) A faith-based organization is
eligible to contract with grantees and
subgrantees, including States, on the
same basis as any other private organization, with respect to contracts for
which such other organizations are eligible.
(2) In selecting providers of goods and
services, grantees and subgrantees, including States, must not discriminate
for or against a private organization on
the basis of the organization’s religious
character or affiliation and must ensure that the award of contracts is free
2 C.

Ref. 2 CFR 200.102.

Ref. 2 CFR 200.205, 200.207.
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§ 3474.15

2 CFR Ch. XXXIV (1–1–21 Edition)

from political interference, or even the
appearance of such interference, and is
done on the basis of merit, not on the
basis of religion or religious belief, or
lack thereof.
(c)(1) The provisions of 34 CFR 75.532
and 76.532 (Use of funds for religion prohibited), 75.712 and 76.712 (Beneficiary
protections: Written notice), and 75.713
and 76.713 (Beneficiary protections: Referral requirements) that apply to a
faith-based organization that is a
grantee or subgrantee also apply to a
faith-based organization that contracts
with a grantee or subgrantee, including
a State.
(2) The requirements referenced
under paragraph (c)(1) of this section
do not apply to a faith-based organization that provides goods or services to
a beneficiary under a program supported only by indirect Federal financial assistance, as defined in 34 CFR
75.52(c)(3) and 76.52(c)(3).
(d)(1) A private organization that engages in explicitly religious activities,
such as religious worship, instruction,
or proselytization, must offer those activities separately in time or location
from any programs or services supported by a contract with a grantee or
subgrantee, including a State, and attendance or participation in any such
explicitly religious activities by beneficiaries of the programs and services
supported by the contract must be voluntary.
(2) The limitations on explicitly religious activities under paragraph (d)(1)
of this section do not apply to a faithbased organization that provides services to a beneficiary under a program
supported only by indirect Federal financial assistance, as defined in 34 CFR
75.52(c)(3) and 76.52(c)(3).
(e)(1) A faith-based organization that
contracts with a grantee or subgrantee,
including a State, may retain its independence, autonomy, right of expression, religious character, and authority
over its governance.
(2) A faith-based organization may,
among other things—
(i) Retain religious terms in its
name;
(ii) Continue to carry out its mission,
including the definition, development,
practice, and expression of its religious
beliefs;

(iii) Use its facilities to provide services without removing or altering religious art, icons, scriptures, or other
symbols from these facilities;
(iv) Select its board members and
otherwise govern itself on a religious
basis; and
(v) Include religious references in its
mission statement and other chartering or governing documents.
(f) A private organization that contracts with a grantee or subgrantee, including a State, may not discriminate
against a beneficiary or prospective
beneficiary in the provision of program
goods or services on the basis of religion or religious belief, a refusal to
hold a religious belief, or refusal to attend or participate in a religious practice. However, an organization that
participates in a program funded by indirect financial assistance need not
modify its program activities to accommodate a beneficiary who chooses
to expend the indirect aid on the organization’s program.
(g) A religious organization’s exemption from the Federal prohibition on
employment discrimination on the
basis of religion, in section 702(a) of the
Civil Rights Act of 1964, 42 U.S.C. 2000e–
1(a), is not forfeited when the organization contracts with a grantee or subgrantee.
(Authority: 20 U.S.C. 1221e–3 and 3474; 2 CFR
Part 200, E.O. 13559)
[81 FR 19405, Apr. 4, 2016]
EFFECTIVE DATE NOTE: At 85 FR 82125, Dec.
17, 2020, § 3474.15 was revised, effective Jan.
19, 2021. For the convenience of the user, the
revised text is set forth as follows:
§ 3474.15 Contracting with faith-based organizations and nondiscrimination.
(a) This section establishes responsibilities
that grantees and subgrantees have in selecting contractors to provide direct Federal
services under a program of the Department.
Grantees and subgrantees must ensure compliance by their subgrantees with the provisions of this section and any implementing
regulations or guidance.
(b)(1) A faith-based organization is eligible
to contract with grantees and subgrantees,
including States, on the same basis as any
other private organization, with respect to
contracts for which such organizations are
eligible and considering any permissible accommodation.
(2) In selecting providers of goods and services, grantees and subgrantees, including
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§ 3474.15, Nt.

States, must not discriminate for or against
a private organization on the basis of the organization’s religious character, affiliation,
or exercise, as defined in 34 CFR 75.52(c)(3)
and 76.52(c)(3), and must ensure that the
award of contracts is free from political interference, or even the appearance of such
interference, and is done on the basis of
merit, not on the basis of religion or religious belief, or lack thereof. Notices or announcements of award opportunities and notices of award or contracts shall include language substantially similar to that in appendices A and B, respectively, to 34 CFR part
75.
(3) No grant document, agreement, covenant, memorandum of understanding, policy, or regulation that is used by a grantee
or subgrantee in administering Federal financial services from the Department shall
require faith-based organizations to provide
assurances or notices where they are not required of non-faith-based organizations. Any
restrictions on the use of grant funds shall
apply equally to faith-based and non-faithbased organizations. All organizations that
participate in Department programs or services, including organizations with religious
character or affiliation, must carry out eligible activities in accordance with all program
requirements, subject to any required or appropriate religious accommodation, and
other applicable requirements governing the
conduct of Department-funded activities, including those prohibiting the use of direct financial assistance to engage in explicitly religious activities.
(4) No grant document, agreement, covenant, memorandum of understanding, policy, or regulation that is used by a grantee
or subgrantee shall disqualify faith-based organizations from participating in Department-funded programs or services because
such organizations are motivated or influenced by religious faith to provide social
services, or because of their religious character or affiliation, or on grounds that discriminate against organizations on the basis
of the organizations’ religious exercise, as
defined in 34 CFR 75.52(c)(3) and 76.52(c)(3).
(c)(1) The provisions of 34 CFR 75.532 and
76.532 that apply to a faith-based organization that is a grantee or subgrantee also
apply to a faith-based organization that contracts with a grantee or subgrantee, including a State.
(2) The requirements referenced under
paragraph (c)(1) of this section do not apply
to a faith-based organization that provides
goods or services to a beneficiary under a
program supported only by indirect Federal
financial assistance, as defined in 34 CFR
75.52(c)(3) and 76.52(c)(3).
(d)(1) A private organization that provides
direct Federal services under a program of
the Department and engages in explicitly religious activities, such as worship, religious

instruction, or proselytization, must offer
those activities separately in time or location from any programs or services funded
by the Department through a contract with
a grantee or subgrantee, including a State.
Attendance or participation in any such explicitly religious activities by beneficiaries
of the programs and services supported by
the contract must be voluntary.
(2) The limitations on explicitly religious
activities under paragraph (d)(1) of this section do not apply to a faith-based organization that provides services to a beneficiary
under a program supported only by indirect
Federal financial assistance, as defined in 34
CFR 75.52(c)(3) and 76.52(c)(3).
(e)(1) A faith-based organization that contracts with a grantee or subgrantee, including a State, will retain its independence, autonomy, right of expression, religious character, and authority over its governance. A
faith-based organization that receives Federal financial assistance from the Department does not lose the protections of law.
NOTE 1 TO PARAGRAPH (E)(1): Memorandum
for All Executive Departments and Agencies,
From the Attorney General, ‘‘Federal Law
Protections for Religious Liberty’’ (Oct. 6,
2017) (describing Federal law protections for
religious liberty).
(2) A faith-based organization that contracts with a grantee or subgrantee, including a State, may, among other things—
(i) Retain religious terms in its name;
(ii) Continue to carry out its mission, including the definition, development, practice, and expression of its religious beliefs;
(iii) Use its facilities to provide services
without concealing, removing, or altering religious art, icons, scriptures, or other symbols from these facilities;
(iv) Select its board members on the basis
of their acceptance of or adherence to the religious tenets of the organization; and
(v) Include religious references in its mission statement and other chartering or governing documents.
(f) A private organization that contracts
with a grantee or subgrantee, including a
State, may not discriminate against a beneficiary or prospective beneficiary in the provision of program goods or services on the
basis of religion or religious belief, a refusal
to hold a religious belief, or refusal to attend
or participate in a religious practice. However, an organization that participates in a
program funded by indirect financial assistance need not modify its program activities
to accommodate a beneficiary who chooses
to expend the indirect aid on the organization’s program and may require attendance
at all activities that are fundamental to the
program.
(g) A religious organization’s exemption
from the Federal prohibition on employment
discrimination on the basis of religion, in
section 702(a) of the Civil Rights Act of 1964,
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