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of a class of voting securities of an en-
tity, or the right to receive upon dis-
solution or the contribution of a ma-
jority of the capital of a partnership. 

[78 FR 30751, May 23, 2013] 

§ 240.3a71–2 De minimis exception. 
(a) Requirements. For purposes of sec-

tion 3(a)(71) of the Act (15 U.S.C. 
78c(a)(71)) and § 240.3a71–1, a person that 
is not currently registered as a secu-
rity-based swap dealer shall be deemed 
not to be a security-based swap dealer, 
and, therefore, shall not be subject to 
section 15F of the Act (15 U.S.C. 78o–10) 
and the rules, regulations and interpre-
tations issued thereunder, as a result 
of security-based swap dealing activity 
that meets the following conditions: 

(1) Notional thresholds. The security- 
based swap positions connected with 
the dealing activity in which the per-
son—or any other entity controlling, 
controlled by or under common control 
with the person—engages over the 
course of the immediately preceding 12 
months (or following the effective date 
of final rules implementing section 
3(a)(68) of the Act (15 U.S.C. 78c(a)(68)) 
if that period is less than 12 months) 
have: 

(i) An aggregate gross notional 
amount of no more than $3 billion, sub-
ject to a phase-in level of an aggregate 
gross notional amount of no more than 
$8 billion applied in accordance with 
paragraph (a)(2)(i) of this section, with 
regard to credit default swaps that con-
stitute security-based swaps; 

(ii) An aggregate gross notional 
amount of no more than $150 million, 
subject to a phase-in level of an aggre-
gate gross notional amount of no more 
than $400 million applied in accordance 
with paragraph (a)(2)(i) of this section, 
with regard to security-based swaps 
not described in paragraph (a)(1)(i) of 
this section; and 

(iii) An aggregate gross notional 
amount of no more than $25 million 
with regard to all security-based swaps 
in which the counterparty is a special 
entity (as that term is defined in sec-
tion 15F(h)(2)(C) of the Act (15 U.S.C. 
78o–10(h)(2)(C)). 

(2) Phase-in procedure—(i) Phase-in pe-
riod. For purposes of paragraphs 
(a)(1)(i) and (ii) of this section, a person 
that engages in security-based swap 

dealing activity that does not exceed 
either of the phase-in levels set forth in 
paragraphs (a)(1)(i) and (ii) of this sec-
tion, as applicable, shall be deemed not 
to be a security-based swap dealer, and, 
therefore, shall not be subject to Sec-
tion 15F of the Act (15 U.S.C. 78o–10) 
and the rules, regulations and interpre-
tations issued thereunder, as a result 
of its security-based swap dealing ac-
tivity, until the ‘‘phase-in termination 
date’’ established as provided in para-
graph (a)(2)(ii) of this section; pro-
vided, however, that this phase-in pe-
riod shall not be available to the ex-
tent that a person engages in security- 
based swap dealing activity with 
counterparties that are natural per-
sons, other than natural persons who 
qualify as eligible contract partici-
pants by virtue of section 
1a(18)(A)(xi)(II) of the Commodity Ex-
change Act, (7 U.S.C. 1a(18)(A)(xi)(II)). 
The Commission shall announce the 
phase-in termination date on the Com-
mission Web site and publish such date 
in the FEDERAL REGISTER. 

(ii) Establishment of phase-in termi-
nation date. (A) Nine months after the 
publication of the staff report de-
scribed in Appendix A of this section, 
and after giving due consideration to 
that report and any associated public 
comment, the Commission may either: 

(1) Terminate the phase-in period set 
forth in paragraph (a)(2)(i) of this sec-
tion, in which case the phase-in termi-
nation date shall be established by the 
Commission by order published in the 
FEDERAL REGISTER; or 

(2) Determine that it is necessary or 
appropriate in the public interest to 
propose through rulemaking an alter-
native to the $3 billion and $150 million 
amounts set forth in paragraphs 
(a)(1)(i) and (ii) of this section, as ap-
plicable, that would constitute a de 
minimis quantity of security-based swap 
dealing in connection with trans-
actions with or on behalf of customers 
within the meaning of section 
3(a)(71)(D) of the Act, (15 U.S.C. 
78c(a)(71)(D)), in which case the Com-
mission shall by order published in the 
FEDERAL REGISTER provide notice of 
such determination to propose through 
rulemaking an alternative, which order 
shall also establish the phase-in termi-
nation date. 
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(B) If the phase-in termination date 
has not been previously established 
pursuant to paragraph (a)(2)(ii)(A) of 
this section, then in any event the 
phase-in termination date shall occur 
five years after the data collection ini-
tiation date defined in paragraph 
(a)(2)(iii) of this section. 

(iii) Data collection initiation date. The 
term ‘‘data collection initiation date’’ 
shall mean the date that is the later of: 
the last compliance date for the reg-
istration and regulatory requirements 
for security-based swap dealers and 
major security-based swap participants 
under Section 15F of the Act (15 U.S.C. 
78o–10); or the first date on which com-
pliance with the trade-by-trade report-
ing rules for credit-related and equity- 
related security-based swaps to a reg-
istered security-based swap data repos-
itory is required. The Commission shall 
announce the data collection initiation 
date on the Commission Web site and 
publish such date in the FEDERAL REG-
ISTER. 

(3) Use of effective notional amounts. 
For purposes of paragraph (a)(1) of this 
section, if the stated notional amount 
of a security-based swap is leveraged or 
enhanced by the structure of the secu-
rity-based swap, the calculation shall 
be based on the effective notional 
amount of the security-based swap 
rather than on the stated notional 
amount. 

(b) Registration period for persons that 
no longer can take advantage of the ex-
ception. A person that has not reg-
istered as a security-based swap dealer 
by virtue of satisfying the require-
ments of paragraph (a) of this section, 
but that no longer can take advantage 
of the de minimis exception provided for 
in paragraph (a) of this section, will be 
deemed not to be a security-based swap 
dealer under section 3(a)(71) of the Act 
(15 U.S.C. 78c(a)(71)) and subject to the 
requirements of section 15F of the Act 
(15 U.S.C. 78o–10) and the rules, regula-
tions and interpretations issued there-
under until the earlier of the date on 
which it submits a complete applica-
tion for registration pursuant to sec-
tion 15F(b) (15 U.S.C. 78o–10(b)) or two 
months after the end of the month in 
which that person becomes no longer 
able to take advantage of the excep-
tion. 

(c) Applicability to registered security- 
based swap dealers. A person who cur-
rently is registered as a security-based 
swap dealer may apply to withdraw 
that registration, while continuing to 
engage in security-based swap dealing 
activity in reliance on this section, so 
long as that person has been registered 
as a security-based swap dealer for at 
least 12 months and satisfies the condi-
tions of paragraph (a) of this section. 

(d) Future adjustments to scope of the 
de minimis exception. The Commission 
may by rule or regulation change the 
requirements of the de minimis excep-
tion described in paragraphs (a) 
through (c) of this section. 

(e) Voluntary registration. Notwith-
standing paragraph (a) of this section, 
a person that chooses to register with 
the Commission as a security-based 
swap dealer shall be deemed to be a se-
curity-based swap dealer, and, there-
fore, shall be subject to Section 15F of 
the Act (15 U.S.C 78o–10) and the rules, 
regulations and interpretations issued 
thereunder. 

[78 FR 30751, May 23, 2013] 

§ 240.3a71–2A Report regarding the 
‘‘security-based swap dealer’’ and 
‘‘major security-based swap partici-
pant’’ definitions (Appendix A to 17 
CFR 240.3a71–2). 

Appendix A to § 240.3a71–2 sets forth 
guidelines applicable to a report that 
the Commission has directed its staff 
to make in connection with the rules 
and interpretations further defining 
the Act’s definitions of the terms ‘‘se-
curity-based swap dealer’’ (including 
the de minimis exception to that defini-
tion) and ‘‘major security-based swap 
participant.’’ The Commission intends 
to consider this report in reviewing the 
effect and application of these rules 
based on the evolution of the security- 
based swap market following the im-
plementation of the registration and 
regulatory requirements of Section 15F 
of the Act (15 U.S.C. 78o–10). The report 
may also be informative as to potential 
changes to the rules further defining 
those terms. In producing this report, 
the staff shall consider security-based 
swap data collected by the Commission 
pursuant to other Title VII rules, as 
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well as any other applicable informa-
tion as the staff may determine to be 
appropriate for its analysis. 

(a) Report topics. As appropriate, 
based on the availability of data and 
information, the report should address 
the following topics: 

(1) De minimis exception. In connection 
with the de minimis exception to the 
definition of ‘‘security-based swap 
dealer,’’ the report generally should as-
sess whether any of the de minimis 
thresholds set forth in paragraph (a)(1) 
of § 240.3a71–2 should be increased or de-
creased; 

(2) General security-based swap dealer 
analysis. In connection with the defini-
tion of ‘‘security-based swap dealer,’’ 
the report generally should consider 
the factors that are useful for identi-
fying security-based swap dealing ac-
tivity, including the application of the 
dealer-trader distinction for that pur-
pose, and the potential use of more ob-
jective tests or safe harbors as part of 
the analysis; 

(3) General major security-based swap 
participant analysis. In connection with 
the definition of ‘‘major security-based 
swap participant,’’ the report generally 
should consider the tests used to iden-
tify the presence of a ‘‘substantial posi-
tion’’ in a major category of security- 
based swaps, and the tests used to iden-
tify persons whose security-based swap 
positions create ‘‘substantial 
counterparty exposure,’’ including the 
potential use of alternative tests or 
thresholds; 

(4) Commercial risk hedging exclusion. 
In connection with the definition of 
‘‘major security-based swap partici-
pant,’’ the report generally should con-
sider the definition of ‘‘hedging or 
mitigating commercial risk,’’ includ-
ing whether that latter definition inap-
propriately permits certain positions 
to be excluded from the ‘‘substantial 
position’’ analysis, and whether the 
continued availability of the exclusion 
for such hedging positions should be 
conditioned on a person assessing and 
documenting the hedging effectiveness 
of those positions; 

(5) Highly leveraged financial entities. 
In connection with the definition of 
‘‘major security-based swap partici-
pant,’’ the report generally should con-
sider the definition of ‘‘highly lever-

aged,’’ including whether alternative 
approaches should be used to identify 
highly leveraged financial entities; 

(6) Inter-affiliate exclusions. In connec-
tion with the definitions of ‘‘security- 
based swap dealer’’ and ‘‘major secu-
rity-based swap participant,’’ the re-
port generally should consider the im-
pact of rule provisions excluding inter- 
affiliate transactions from the relevant 
analyses, and should assess potential 
alternative approaches for such exclu-
sions; and 

(7) Other topics. Any other analysis of 
security-based swap data and informa-
tion the Commission or the staff deem 
relevant to this rule. 

(b) Timing of report. The report shall 
be completed no later than three years 
following the data collection initiation 
date, established pursuant to § 240.3a71– 
2(a)(2)(iii). 

(c) Public comment on the report. Fol-
lowing completion of the report, the re-
port shall be published in the FEDERAL 
REGISTER for public comment. 

§ 240.3a71–3 Cross-border security- 
based swap dealing activity. 

(a) Definitions. As used in this sec-
tion, the following terms shall have the 
meanings indicated: 

(1) Conduit affiliate—(i) Definition. 
Conduit affiliate means a person, other 
than a U.S. person, that: 

(A) Is directly or indirectly majority- 
owned by one or more U.S. persons; and 

(B) In the regular course of business 
enters into security-based swaps with 
one or more other non-U.S. persons, or 
with foreign branches of U.S. banks 
that are registered as security-based 
swap dealers, for the purpose of hedg-
ing or mitigating risks faced by, or 
otherwise taking positions on behalf of, 
one or more U.S. persons (other than 
U.S. persons that are registered as se-
curity-based swap dealers or major se-
curity-based swap participants) who 
are controlling, controlled by, or under 
common control with the person, and 
enters into offsetting security-based 
swaps or other arrangements with such 
U.S. persons to transfer risks and bene-
fits of those security-based swaps. 

(ii) Majority-ownership standard. The 
majority-ownership standard in para-
graph (a)(1)(i)(A) of this section is sat-
isfied if one or more persons described 
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in § 240.3a71–3(a)(4)(i)(B) directly or in-
directly own a majority interest in the 
non-U.S. person, where ‘‘majority in-
terest’’ is the right to vote or direct 
the vote of a majority of a class of vot-
ing securities of an entity, the power 
to sell or direct the sale of a majority 
of a class of voting securities of an en-
tity, or the right to receive upon dis-
solution, or the contribution of, a ma-
jority of the capital of a partnership. 

(2) Foreign branch means any branch 
of a U.S. bank if: 

(i) The branch is located outside the 
United States; 

(ii) The branch operates for valid 
business reasons; and 

(iii) The branch is engaged in the 
business of banking and is subject to 
substantive banking regulation in the 
jurisdiction where located. 

(3) Transaction conducted through a 
foreign branch—(i) Definition. Trans-
action conducted through a foreign 
branch means a security-based swap 
transaction that is arranged, nego-
tiated, and executed by a U.S. person 
through a foreign branch of such U.S. 
person if: 

(A) The foreign branch is the 
counterparty to such security-based 
swap transaction; and 

(B) The security-based swap trans-
action is arranged, negotiated, and exe-
cuted on behalf of the foreign branch 
solely by persons located outside the 
United States. 

(ii) Representations. A person shall 
not be required to consider its counter-
party’s activity in connection with 
paragraph (a)(3)(i)(B) of this section in 
determining whether a security-based 
swap transaction is a transaction con-
ducted through a foreign branch if such 
person receives a representation from 
its counterparty that the security- 
based swap transaction is arranged, ne-
gotiated, and executed on behalf of the 
foreign branch solely by persons lo-
cated outside the United States, unless 
such person knows or has reason to 
know that the representation is not ac-
curate; for the purposes of this final 
rule a person would have reason to 
know the representation is not accu-
rate if a reasonable person should 
know, under all of the facts of which 
the person is aware, that it is not accu-
rate. 

(4) U.S. person. (i) Except as provided 
in paragraph (a)(4)(iii) of this section, 
U.S. person means any person that is: 

(A) A natural person resident in the 
United States; 

(B) A partnership, corporation, trust, 
investment vehicle, or other legal per-
son organized, incorporated, or estab-
lished under the laws of the United 
States or having its principal place of 
business in the United States; 

(C) An account (whether discre-
tionary or non-discretionary) of a U.S. 
person; or 

(D) An estate of a decedent who was 
a resident of the United States at the 
time of death. 

(ii) For purposes of this section, prin-
cipal place of business means the loca-
tion from which the officers, partners, 
or managers of the legal person pri-
marily direct, control, and coordinate 
the activities of the legal person. With 
respect to an externally managed in-
vestment vehicle, this location is the 
office from which the manager of the 
vehicle primarily directs, controls, and 
coordinates the investment activities 
of the vehicle. 

(iii) The term U.S. person does not in-
clude the International Monetary 
Fund, the International Bank for Re-
construction and Development, the 
Inter-American Development Bank, 
the Asian Development Bank, the Afri-
can Development Bank, the United Na-
tions, and their agencies and pension 
plans, and any other similar inter-
national organizations, their agencies 
and pension plans. 

(iv) A person shall not be required to 
consider its counterparty to a security- 
based swap to be a U.S. person if such 
person receives a representation from 
the counterparty that the counterparty 
does not satisfy the criteria set forth 
in paragraph (a)(4)(i) of this section, 
unless such person knows or has reason 
to know that the representation is not 
accurate; for the purposes of this final 
rule a person would have reason to 
know the representation is not accu-
rate if a reasonable person should 
know, under all of the facts of which 
the person is aware, that it is not accu-
rate. 

(5) United States means the United 
States of America, its territories and 
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possessions, any State of the United 
States, and the District of Columbia. 

(6) U.S. security-based swap dealer 
means a security-based swap dealer, as 
defined in section 3(a)(71) of the Act (15 
U.S.C. 78c(a)(71)), and the rules and reg-
ulations thereunder, that is a U.S. per-
son. 

(7) Foreign security-based swap dealer 
means a security-based swap dealer, as 
defined in section 3(a)(71) of the Act (15 
U.S.C. 78c(a)(71)), and the rules and reg-
ulations thereunder, that is not a U.S. 
person. 

(8) U.S. business means: 
(i) With respect to a foreign security- 

based swap dealer: 
(A) Any security-based swap trans-

action entered into, or offered to be en-
tered into, by or on behalf of such for-
eign security-based swap dealer, with a 
U.S. person (other than a transaction 
conducted through a foreign branch of 
that person); or 

(B) Any security-based swap trans-
action arranged, negotiated, or exe-
cuted by personnel of the foreign secu-
rity-based swap dealer located in a U.S. 
branch or office, or by personnel of an 
agent of the foreign security-based 
swap dealer located in a U.S. branch or 
office; and 

(ii) With respect to a U.S. security- 
based swap dealer, any transaction en-
tered into or offered to be entered into 
by or on behalf of such U.S. security- 
based swap dealer, other than a trans-
action conducted through a foreign 
branch with a non-U.S. person or with 
a U.S.-person counterparty that con-
stitutes a transaction conducted 
through a foreign branch of the 
counterparty. 

(9) Foreign business means security- 
based swap transactions entered into, 
or offered to be entered into, by or on 
behalf of a security-based swap dealer, 
other than the U.S. business of such 
person. 

(10) An entity is a majority-owned af-
filiate of another entity if the entity di-
rectly or indirectly owns a majority in-
terest in the other, or if a third party 
directly or indirectly owns a majority 
interest in both entities, where ‘‘ma-
jority interest’’ is the right to vote or 
direct the vote of a majority of a class 
of voting securities of an entity, the 
power to sell or direct the sale of a ma-

jority of a class of voting securities of 
an entity, or the right to receive upon 
dissolution, or the contribution of, a 
majority of the capital of a partner-
ship. 

(11) Foreign associated person means a 
natural person domiciled outside the 
United States who—with respect to a 
non-U.S. person relying on the excep-
tion set forth in paragraph (d) of this 
section—is a partner, officer, director, 
or branch manager of such non-U.S. 
person (or any person occupying a 
similar status or performing similar 
functions), any person directly or indi-
rectly controlling, controlled by, or 
under common control with such non- 
U.S. person, or any employee of such 
non-U.S. person. 

(12) Listed jurisdiction means any ju-
risdiction that the Commission by 
order has designated as a listed juris-
diction for purposes of the exception 
specified in paragraph (d) of this sec-
tion. 

(13) Covered inter-dealer security-based 
swap means any security-based swap 
between: 

(i) A non-U.S. person relying on the 
exception in paragraph (d) of this sec-
tion; and 

(ii) A non-U.S. person that is, or is an 
affiliate of, a registered security-based 
swap dealer or registered broker that 
has filed with the Commission a notice 
pursuant to paragraph (d)(1)(vi) of this 
section; provided, however, that a cov-
ered inter-dealer security-based swap 
does not include a security-based swap 
with a non-U.S. person that the non- 
U.S. person relying on the exception in 
paragraph (d) of this section reason-
ably determines at the time of execu-
tion of the security-based swap is nei-
ther a registered security-based swap 
dealer or registered broker that has 
filed with the Commission a notice 
pursuant to paragraph (d)(1)(vi) of this 
section nor an affiliate of such a reg-
istered security-based swap dealer or 
registered broker. 

(b) Application of de minimis exception 
to cross-border dealing activity. For pur-
poses of calculating the amount of se-
curity-based swap positions connected 
with dealing activity under § 240.3a71– 
2(a)(1), except as provided in § 240.3a71– 
5, a person shall include the following 
security-based swap transactions: 
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(1)(i) If such person is a U.S. person, 
all security-based swap transactions 
connected with the dealing activity in 
which such person engages, including 
transactions conducted through a for-
eign branch; 

(ii) If such person is a conduit affil-
iate, all security-based swap trans-
actions connected with the dealing ac-
tivity in which such person engages; 
and 

(iii) If such person is a non-U.S. per-
son other than a conduit affiliate, all 
of the following types of transactions: 

(A) Security-based swap transactions 
connected with the dealing activity in 
which such person engages that are en-
tered into with a U.S. person; provided, 
however, that this paragraph 
(b)(1)(iii)(A) shall not apply to: 

(1) Transactions with a U.S. person 
counterparty that constitute trans-
actions conducted through a foreign 
branch of the counterparty, when the 
counterparty is a registered security- 
based swap dealer; and 

(2) Transactions with a U.S. person 
counterparty that constitute trans-
actions conducted through a foreign 
branch of the counterparty, when the 
transaction is entered into prior to 60 
days following the earliest date on 
which the registration of security- 
based swap dealers is first required pur-
suant to the applicable final rules and 
regulations; and 

(B) Security-based swap transactions 
connected with the dealing activity in 
which such person engages for which 
the counterparty to the security-based 
swap has rights of recourse against a 
U.S. person that is controlling, con-
trolled by, or under common control 
with the non-U.S. person; for these pur-
poses a counterparty has rights of re-
course against the U.S. person if the 
counterparty has a conditional or un-
conditional legally enforceable right, 
in whole or in part, to receive pay-
ments from, or otherwise collect from, 
the U.S. person in connection with the 
security-based swap; and 

(C) Except as provided in paragraph 
(d) of this section, or unless such per-
son is a person described in paragraph 
(a)(4)(iii) of this section, security-based 
swap transactions connected with such 
person’s security-based swap dealing 
activity that are arranged, negotiated, 

or executed by personnel of such non- 
U.S. person located in a U.S. branch or 
office, or by personnel of an agent of 
such non-U.S. person located in a U.S. 
branch or office; and 

(2) If such person engages in trans-
actions described in paragraph (b)(1) of 
this section, except as provided in 
§ 240.3a71–4, all of the following types of 
security-based swap transactions: 

(i) Security-based swap transactions 
connected with the dealing activity in 
which any U.S. person controlling, con-
trolled by, or under common control 
with such person engages, including 
transactions conducted through a for-
eign branch; 

(ii) Security-based swap transactions 
connected with the dealing activity in 
which any conduit affiliate controlling, 
controlled by, or under common con-
trol with such person engages; and 

(iii) Security-based swap trans-
actions connected with the dealing ac-
tivity of any non-U.S. person, other 
than a conduit affiliate, that is con-
trolling, controlled by, or under com-
mon control with such person, that are 
described in paragraph (b)(1)(iii) of this 
section. 

(c) Application of customer protection 
requirements. A registered security- 
based swap dealer, with respect to its 
foreign business, shall not be subject to 
the requirements relating to business 
conduct standards described in section 
15F(h) of the Act (15 U.S.C. 78o–10(h)), 
and the rules and regulations there-
under, other than the rules and regula-
tions prescribed by the Commission 
pursuant to section 15F(h)(1)(B) of the 
Act (15 U.S.C. 78o–10(h)(1)(B)). 

(d) Exception from counting certain 
transactions. The counting requirement 
described by paragraph (b)(1)(iii)(C) of 
this section will not apply to the secu-
rity-based swap dealing transactions of 
a non-U.S. person if the conditions of 
paragraph (d)(1) of this section have 
been satisfied. 

(1) Conditions—(i) Entity conducting 
U.S. activity. All activity that other-
wise would cause a security-based swap 
transaction to be described by para-
graph (b)(1)(iii)(C) of this section— 
namely, all arranging, negotiating or 
executing activity that is conducted by 
personnel of the entity (or its agent) 
located in a branch or office in the 
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United States—is conducted by such 
U.S. personnel in their capacity as per-
sons associated with an entity that: 

(A) Is registered with the Commis-
sion as: 

(1) A broker registered under section 
15 of the Act (15 U.S.C. 78o) that is sub-
ject to and complies with § 240.15c3– 
1(a)(7); 

(2) A broker registered under section 
15 of the Act (15 U.S.C. 78o), other than 
a broker that is subject to § 240.15c3– 
1(a)(7), that complies with § 240.15c3– 
1(a)(10), as if that entity were reg-
istered with the Commission as a secu-
rity-based swap dealer, if it is not so 
registered; or 

(3) A security-based swap dealer; and 
(B) Is a majority-owned affiliate of 

the non-U.S. person relying on this ex-
ception. 

(ii) Compliance with specified security- 
based swap dealer requirements—(A) 
Compliance required. In connection with 
such transactions, the registered enti-
ty described in paragraph (d)(1)(i) of 
this section complies with the require-
ments described in paragraph 
(d)(1)(ii)(B) of this section 

(1) As if the counterparties to the 
non-U.S. person relying on this excep-
tion also were counterparties to that 
entity; and 

(2) As if that entity were registered 
with the Commission as a security- 
based swap dealer, if it is not so reg-
istered. 

(B) Applicable requirements. The com-
pliance obligation described in para-
graph (d)(1)(ii)(A) of this section ap-
plies to the following provisions of the 
Act and the rules and regulations 
thereunder: 

(1) Section 15F(h)(3)(B)(i), (ii) and 
§ 240.15Fh–3(b), including in connection 
with material incentives and conflicts 
of interest associated with the non- 
U.S. person relying on the exception; 

(2) Section 240.15Fh–3(f)(1); provided, 
however, that if the registered entity 
described in paragraph (d)(1)(i) of this 
section reasonably determines that the 
counterparty to whom it recommends a 
security-based swap or trading strat-
egy involving a security-based swap is 
an ‘‘institutional counterparty’’ as de-
fined in § 240.15Fh–3(f)(4), the registered 
entity instead may fulfill its obliga-
tions under § 240.15Fh–3(f)(1)(ii) if it dis-

closes to the counterparty that it is 
not undertaking to assess the suit-
ability of the security-based swap or 
trading strategy involving a security- 
based swap for the counterparty; 

(3) Section 15F(h)(3)(C) of the Act and 
§ 240.15Fh–3(g); and 

(4) Sections 240.15Fi–1 and 240.15Fi–2. 
(iii) Commission access to books, records 

and testimony. (A) The non-U.S. person 
relying on this exception promptly pro-
vides representatives of the Commis-
sion (upon request of the Commission 
or its representatives or pursuant to a 
supervisory or enforcement memo-
randum of understanding or other ar-
rangement or agreement reached be-
tween any foreign securities authority, 
including any foreign government, as 
specified in section 3(a)(50) of the Act, 
and the Commission or the U.S. Gov-
ernment) with any information or doc-
uments within the non-U.S. person’s 
possession, custody, or control, 
promptly makes its foreign associated 
persons available for testimony, and 
provides any assistance in taking the 
evidence of other persons, wherever lo-
cated, that the Commission or its rep-
resentatives requests and that relates 
to transactions subject to this excep-
tion; provided, however, that if, after 
exercising its best efforts, the non-U.S. 
person is prohibited by applicable for-
eign law or regulations from providing 
such information, documents, testi-
mony, or assistance, the non-U.S. per-
son may continue to rely on this excep-
tion until the Commission issues an 
order modifying or withdrawing an as-
sociated ‘‘listed jurisdiction’’ deter-
mination pursuant to paragraph 
(d)(2)(iii) of this section. 

(B) The registered entity described in 
paragraph (d)(1)(i) of this section: 

(1) Creates and maintains books and 
records relating to the transactions 
subject to this exception that are re-
quired, as applicable, by §§ 240.17a–3 and 
240.17a–4, or by §§ 240.18a–5 and 240.18a– 
6, including any books and records re-
quirements relating to the provisions 
specified in paragraph (d)(1)(ii)(B) of 
this section; 

(2) Obtains from the non-U.S. person 
relying on the exception, and main-
tains for not less than three years fol-
lowing the activity described in para-
graph (d)(1)(i) of this section, the first 
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two years in an easily accessible place, 
documentation regarding such non- 
U.S. person’s compliance with the con-
dition in paragraph (d)(1)(vii) of this 
section; 

(3) Obtains from the non-U.S. person 
relying on the exception, and main-
tains for not less than three years fol-
lowing the activity described in para-
graph (d)(1)(i) of this section, the first 
two years in an easily accessible place, 
documentation encompassing all terms 
governing the trading relationship be-
tween the non-U.S. person and its 
counterparty relating to the trans-
actions subject to this exception, in-
cluding, without limitation, terms ad-
dressing payment obligations, netting 
of payments, events of default or other 
termination events, calculation and 
netting of obligations upon termi-
nation, transfer of rights and obliga-
tions, allocation of any applicable reg-
ulatory reporting obligations, gov-
erning law, valuation, and dispute reso-
lution; and 

(4) Obtains from the non-U.S. person 
relying on this exception, and main-
tains for not less than three years fol-
lowing the activity described in para-
graph (d)(1)(i) of this section, the first 
two years in an easily accessible place, 
written consent to service of process 
for any civil action brought by or pro-
ceeding before the Commission, pro-
viding that process may be served on 
the non-U.S. person by service on the 
registered entity in the manner set 
forth in the registered entity’s current 
Form BD, SBSE, SBSE–A or SBSE–BD, 
as applicable. 

(iv) Counterparty notification In con-
nection with the transaction, the reg-
istered entity described in paragraph 
(d)(1)(i) of this section notifies the 
counterparties of the non-U.S. person 
relying on this exception that the non- 
U.S. person is not registered with the 
Commission as a security-based swap 
dealer, and that certain Exchange Act 
provisions or rules addressing the regu-
lation of security-based swaps would 
not be applicable in connection with 
the transaction, including provisions 
affording clearing rights to counterpar-
ties. Such notice shall be provided con-
temporaneously with, and in the same 
manner as, the arranging, negotiating, 
or executing activity at issue; provided, 

however, that during a period in which 
a counterparty is neither a customer 
(as such term is defined in § 240.15c3–3) 
of the registered entity described in 
paragraph (d)(1)(i) of this section (if 
such registered entity is a registered 
broker or dealer) nor a counterparty to 
a security-based swap with the reg-
istered entity described in paragraph 
(d)(1)(i) of this section, such notice 
need only be provided contempora-
neously with, and in the same manner 
as, the first such arranging, negoti-
ating, or executing activity during 
such period. This disclosure will not be 
required if the identity of that 
counterparty is not known to that reg-
istered entity at a reasonably suffi-
cient time prior to the execution of the 
transaction to permit such disclosure. 

(v) Subject to regulation of a listed ju-
risdiction. The non-U.S. person relying 
on this exception is subject to the mar-
gin and capital requirements of a listed 
jurisdiction when engaging in the 
transactions subject to this exception. 

(vi) Notice by registered entity. Before 
an associated person of the registered 
entity described in paragraph (d)(1)(i) 
of this section commences the activity 
described in paragraph (d)(1)(i) of this 
section, such registered entity shall 
file with the Commission a notice that 
its associated persons may conduct 
such activity. Such registered entity 
shall file this notice by submitting it 
to the electronic mailbox described on 
the Commission’s website at 
www.sec.gov at the ‘‘ANE Exception 
Notices’’ section. The Commission 
shall publicly post such notice on the 
same section of its website. 

(vii) Limitation for covered inter-dealer 
security-based swaps. The aggregate 
gross notional amount of covered inter- 
dealer security-based swap positions 
connected with dealing activity subject 
to the exception in this paragraph (d) 
engaged in by persons described in 
paragraph (d)(6)(i) of this section over 
the course of the immediately pre-
ceding 12 months does not exceed $50 
billion. 

(2) Order for listed jurisdiction designa-
tion. The Commission by order, may 
conditionally or unconditionally deter-
mine that a foreign jurisdiction is a 
listed jurisdiction for purposes of this 
section. The Commission may make 
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