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the nationally recognized statistical
rating organization for the fiscal year.

NOTE TO PARAGRAPH (a)(4): In calculating
total and median annual compensation, the
nationally recognized statistical rating orga-
nization may exclude deferred compensation,
provided such exclusion is noted in the re-
port.

(5) File with the Commission an
unaudited financial report, as of the
end of the fiscal year, listing the 20
largest issuers and subscribers that
used credit rating services provided by
the nationally recognized statistical
rating organization by amount of net
revenue attributable to the issuer or
subscriber during the fiscal year. Addi-
tionally, include on the list any obligor
or underwriter that used the credit rat-
ing services provided by the nationally
recognized statistical rating organiza-
tion if the net revenue attributable to
the obligor or underwriter during the
fiscal year equaled or exceeded the net
revenue attributable to the 20th largest
issuer or subscriber. Include the net
revenue amount for each person on the
list.

NOTE TO PARAGRAPH (a)(b): A person is
deemed to have ‘‘used the credit rating serv-
ices” of the nationally recognized statistical
rating organization if the person is any of
the following: an obligor that is rated by the
nationally recognized statistical rating orga-
nization (regardless of whether the obligor
paid for the credit rating); an issuer that has
securities or money market instruments sub-
ject to a credit rating of the nationally rec-
ognized statistical rating organization (re-
gardless of whether the issuer paid for the
credit rating); any other person that has
paid the nationally recognized statistical
rating organization to determine a credit
rating with respect to a specific obligor, se-
curity, or money market instrument; or a
subscriber to the credit ratings, credit rat-
ings data, or credit analysis of the nation-
ally recognized statistical rating organiza-
tion. In calculating net revenue attributable
to a person, the nationally recognized statis-
tical rating organization should include all
revenue earned by the nationally recognized
statistical rating organization for any type
of service or product, regardless of whether
related to credit rating services, and net of
any rebates and allowances paid or owed to
the person by the nationally recognized sta-
tistical rating organization.

(6) Furnish the Commission with an
unaudited report, as of the end of the
fiscal year, of the number of credit rat-
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ings actions (upgrades, downgrades,
placements on credit watch, and with-
drawals) taken during the fiscal year in
each class of credit ratings identified
in section 3(a)(62)(B) of the Act (15
U.S.C. 78c(a)(62)(B)) for which the na-
tionally recognized statistical rating
organization is registered with the
Commission.

NOTE TO PARAGRAPH (a)(6): A nationally
recognized statistical rating organization
registered in the class of credit ratings de-
scribed in section 3(a)(62)(B)(iv) of the Act
(156 U.S.C. T8c(a)(62)(B)(iv)) must include
credit ratings actions taken on credit rat-
ings of any security or money market instru-
ment issued by an asset pool or as part of
any asset-backed securities transaction for
purposes of reporting the number of credit
ratings actions in this class.

(T(@{) File with the Commission an
unaudited report containing an assess-
ment by management of the effective-
ness during the fiscal year of the inter-
nal control structure governing the im-
plementation of and adherence to poli-
cies, procedures, and methodologies for
determining credit ratings the nation-
ally recognized statistical rating orga-
nization is required to establish, main-
tain, enforce, and document pursuant
to section 15E(c)(3)(A) of the Act (15
U.S.C. 780-7(c)(3)(A)) that includes:

(A) A description of the responsi-
bility of management in establishing
and maintaining an effective internal
control structure;

(B) A description of each material
weakness in the internal control struc-
ture identified during the fiscal year, if
any, and a description, if applicable, of
how each identified material weakness
was addressed; and

(C) A statement as to whether the in-
ternal control structure was effective
as of the end of the fiscal year.

(ii) Management is not permitted to
conclude that the internal control
structure of the nationally recognized
statistical rating organization was ef-
fective as of the end of the fiscal year
if there were one or more material
weaknesses in the internal control
structure as of the end of the fiscal
year.

(iii) For purposes of this paragraph
(a)(7), a deficiency in the internal con-
trol structure exists when the design or
operation of a control does not allow
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management or employees, in the nor-
mal course of performing their as-
signed functions, to prevent or detect a
failure of the nationally recognized
statistical rating organization to:

(A) Implement a policy, procedure, or
methodology for determining credit
ratings in accordance with the policies
and procedures of the nationally recog-
nized statistical rating organization; or

(B) Adhere to an implemented policy,
procedure, or methodology for deter-
mining credit ratings.

(iv) For purposes of this paragraph
(a)(7), a material weakness exists if a
deficiency, or a combination of defi-
ciencies, in the design or operation of
the internal control structure creates a
reasonable possibility that a failure
identified in paragraph (a)(7)(iii) of this
section that is material will not be pre-
vented or detected on a timely basis.

(8) File with the Commission an
unaudited annual report on the compli-
ance of the nationally recognized sta-
tistical rating organization with the
securities laws and the policies and
procedures of the nationally recognized
statistical rating organization pursu-
ant to section 15E(j)(5)(B) of the Act (15
U.S.C. 780-7())(5)(B)).

(b)(1) The nationally recognized sta-
tistical rating organization must at-
tach to the reports filed or furnished,
as applicable, pursuant to paragraphs
(a)(1) through (6) of this section a
signed statement by a duly authorized
person associated with the nationally
recognized statistical rating organiza-
tion stating that the person has re-
sponsibility for the reports and, to the
best knowledge of the person, the re-
ports fairly present, in all material re-
spects, the financial condition, results
of operations, cash flows, revenues, an-
alyst compensation, and credit rating
actions of the nationally recognized
statistical rating organization for the
period presented; and

(2) The nationally recognized statis-
tical rating organization must attach
to the report filed pursuant to para-
graph (a)(7) of this section a signed
statement by the chief executive offi-
cer of the nationally recognized statis-
tical rating organization or, if the na-
tionally recognized statistical rating
organization does not have a chief ex-
ecutive officer, an individual per-
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forming similar functions, stating that
the chief executive officer or equiva-
lent individual has responsibility for
the report and, to the best knowledge
of the chief executive officer or equiva-
lent individual, the report fairly pre-
sents, in all material respects: an as-
sessment by management of the effec-
tiveness of the internal control struc-
ture during the fiscal year that in-
cludes a description of the responsi-
bility of management in establishing
and maintaining an effective internal
control structure; a description of each
material weakness in the internal con-
trol structure identified during the fis-
cal year, if any, and a description, if
applicable, of how each identified ma-
terial weakness was addressed; and an
assessment by management of the ef-
fectiveness of the internal control
structure as of the end of the fiscal
year.

(c) The Commission may grant an ex-
tension of time or an exemption with
respect to any requirements in this
section either unconditionally or on
specified terms and conditions on the
written request of a nationally recog-
nized statistical rating organization if
the Commission finds that such exten-
sion or exemption is necessary or ap-
propriate in the public interest and
consistent with the protection of inves-
tors.

(d) Electronic filing. The reports must
be filed with or furnished to, as appli-
cable, the Commission electronically
on EDGAR as PDF documents in the
format required by the EDGAR Filer
Manual, as defined in Rule 11 of Regu-
lation S-T.

(e) Confidential treatment. Information
in a report filed or furnished, as appli-
cable, on a confidential basis and for
which confidential treatment has been
requested pursuant to applicable Com-
mission rules will be accorded con-
fidential treatment to the extent per-
mitted by law. Confidential treatment
may be requested by marking each
page ‘‘Confidential Treatment Re-
quested”’ and by complying with Com-
mission rules governing confidential
treatment.

[72 FR 33620, June 18, 2007, as amended at 74
FR 6482, Feb. 9, 2009; 79 FR 55263, Sept. 15,
2014; 79 FR 61576, Nov. 14, 2014; 83 FR 50223,
Oct. 4, 2018]
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§240.17g-4 Prevention of misuse of
material nonpublic information.

(a) The written policies and proce-
dures a nationally recognized statis-
tical rating organization establishes,
maintains, and enforces to prevent the
misuse of material, nonpublic informa-
tion pursuant to section 15E(g)(1) of
the Act (15 U.S.C. 780-7(g2)(1)) must in-
clude policies and procedures reason-
ably designed to prevent:

(1) The inappropriate dissemination
within and outside the nationally rec-
ognized statistical rating organization
of material nonpublic information ob-
tained in connection with the perform-
ance of credit rating services;

(2) A person within the nationally
recognized statistical rating organiza-
tion from purchasing, selling, or other-
wise benefiting from any transaction in
securities or money market instru-
ments when the person is aware of ma-
terial nonpublic information obtained
in connection with the performance of
credit rating services that affects the
securities or money market instru-
ments; and

(3) The inappropriate dissemination
within and outside the nationally rec-
ognized statistical rating organization
of a pending credit rating action before
issuing the credit rating on the Inter-
net or through another readily acces-
sible means.

(b) For the purposes of this section,
the term person within a nationally rec-
ognized statistical rating organization
means a nationally recognized statis-
tical rating organization, its credit rat-
ing affiliates identified on Form
NRSRO, and any partner, officer, direc-
tor, branch manager, and employee of
the nationally recognized statistical
rating organization or its credit rating
affiliates (or any person occupying a
similar status or performing similar
functions).

§240.17g-5 Conflicts of interest.

(a) A person within a nationally rec-
ognized statistical rating organization
is prohibited from having a conflict of
interest relating to the issuance or
maintenance of a credit rating identi-
fied in paragraph (b) of this section,
unless:

(1) The nationally recognized statis-
tical rating organization has disclosed
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the type of conflict of interest in Ex-
hibit 6 to Form NRSRO in accordance
with section 156E(a)(1)(B)(vi) of the Act
(15 U.s.C. 780-7(a)(1)(B)(vi)) and
§240.17g-1;

(2) The nationally recognized statis-
tical rating organization has estab-
lished and is maintaining and enforcing
written policies and procedures to ad-
dress and manage conflicts of interest
in accordance with section 15E(h) of
the Act (156 U.S.C. 780-7(h)); and

(3) In the case of the conflict of inter-
est identified in paragraph (b)(9) of this
section relating to issuing or maintain-
ing a credit rating for a security or
money market instrument issued by an
asset pool or as part of any asset-
backed securities transaction, the na-
tionally recognized statistical rating
organization:

(1) Maintains on a password-protected
Internet Web site a list of each such se-
curity or money market instrument for
which it is currently in the process of
determining an initial credit rating in
chronological order and identifying the
type of security or money market in-
strument, the name of the issuer, the
date the rating process was initiated,
and the Internet Web site address
where the issuer, sponsor, or under-
writer of the security or money market
instrument represents that the infor-
mation described in paragraphs
(a)(3)(1ii)(C) through (E) of this section
can be accessed;

(ii) Provides free and unlimited ac-
cess to such password-protected Inter-
net Web site during the applicable cal-
endar year to any nationally recog-
nized statistical rating organization
that provides it with a copy of the cer-
tification described in paragraph (e) of
this section that covers that calendar
year, provided that such certification
indicates that the nationally recog-
nized statistical rating organization
providing the certification either:

(A) Determined and maintained cred-
it ratings for at least 10% of the issued
securities and money market instru-
ments for which it accessed informa-
tion pursuant to 17 CFR 240.17g-
5(a)(3)(iii) in the calendar year prior to
the year covered by the certification, if
it accessed such information for 10 or
more issued securities or money mar-
ket instruments; or
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(B) Has not accessed information pur-
suant to 17 CFR 240.17g-5(a)(3) 10 or
more times during the most recently
ended calendar year; and

(iii) Obtains from the issuer, sponsor,
or underwriter of each such security or
money market instrument a written
representation that can reasonably be
relied upon that the issuer, sponsor, or
underwriter will:

(A) Maintain the information de-
scribed in paragraphs (a)(3)(iii)(C)
through (E) of this section available at
an identified password-protected Inter-
net Web site that presents the informa-
tion in a manner indicating which in-
formation currently should be relied on
to determine or monitor the credit rat-
1ng;

(B) Provide access to such password-
protected Internet Web site during the
applicable calendar year to any nation-
ally recognized statistical rating orga-
nization that provides it with a copy of
the certification described in para-
graph (e) of this section that covers
that calendar year, provided that such
certification indicates that the nation-
ally recognized statistical rating orga-
nization providing the certification ei-
ther:

(I) Determined and maintained credit
ratings for at least 10% of the issued
securities and money market instru-
ments for which it accessed informa-
tion pursuant to 17 CFR 240.17g-
5(a)(3)(iii) in the calendar year prior to
the year covered by the certification, if
it accessed such information for 10 or
more issued securities or money mar-
ket instruments; or

(2) Has not accessed information pur-
suant to 17 CFR 240.17g-5(a)(3) 10 or
more times during the most recently
ended calendar year.

(C) Post on such password-protected
Internet Web site all information the
issuer, sponsor, or underwriter provides
to the nationally recognized statistical
rating organization, or contracts with
a third party to provide to the nation-
ally recognized statistical rating orga-
nization, for the purpose of deter-
mining the initial credit rating for the
security or money market instrument,
including information about the char-
acteristics of the assets underlying or
referenced by the security or money
market instrument, and the legal

§240.17g-5

structure of the security or money
market instrument, at the same time
such information is provided to the na-
tionally recognized statistical rating
organization; and

(D) Post on such password-protected
Internet Web site all information the
issuer, sponsor, or underwriter provides
to the nationally recognized statistical
rating organization, or contracts with
a third party to provide to the nation-
ally recognized statistical rating orga-
nization, for the purpose of under-
taking credit rating surveillance on
the security or money market instru-
ment, including information about the
characteristics and performance of the
assets underlying or referenced by the
security or money market instrument
at the same time such information is
provided to the nationally recognized
statistical rating organization.

(E) Post on such password-protected
Internet Web site, promptly after re-
ceipt, any executed Form ABS Due
Diligence-15E (§249b.500 of this chap-
ter) containing information about the
security or money market instrument
delivered by a person employed to pro-
vide third-party due diligence services
with respect to the security or money
market instrument.

(iv) The provisions of paragraphs
(a)(3)(1) through (iii) of this section will
not apply to a nationally recognized
statistical rating organization when
issuing or maintaining a credit rating
for a security or money market instru-
ment issued by an asset pool or as part
of any asset-backed securities trans-
action, if:

(A) The issuer of the security or
money market instrument is not a U.S.
person (as defined in §230.902(k) of this
chapter); and

(B) The nationally recognized statis-
tical rating organization has a reason-
able basis to conclude that all offers
and sales of the security or money
market instrument by any issuer,
sponsor, or underwriter linked to the
security or money market instrument
will occur outside the United States (as
that phrase is used in §§230.901 through
230.905 (Regulation S) of this chapter).

(b) Conflicts of interest. For purposes
of this section, each of the following is
a conflict of interest:
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(1) Being paid by issuers or under-
writers to determine credit ratings
with respect to securities or money
market instruments they issue or un-
derwrite.

(2) Being paid by obligors to deter-
mine credit ratings with respect to the
obligors.

(3) Being paid for services in addition
to determining credit ratings by
issuers, underwriters, or obligors that
have paid the nationally recognized
statistical rating organization to de-
termine a credit rating.

(4) Being paid by persons for sub-
scriptions to receive or access the cred-
it ratings of the nationally recognized
statistical rating organization and/or
for other services offered by the na-
tionally recognized statistical rating
organization where such persons may
use the credit ratings of the nationally
recognized statistical rating organiza-
tion to comply with, and obtain bene-
fits or relief under, statutes and regu-
lations using the term nationally recog-
nized statistical rating organization.

(5) Being paid by persons for sub-
scriptions to receive or access the cred-
it ratings of the nationally recognized
statistical rating organization and/or
for other services offered by the na-
tionally recognized statistical rating
organization where such persons also
may own investments or have entered
into transactions that could be favor-
ably or adversely impacted by a credit
rating issued by the nationally recog-
nized statistical rating organization.

(6) Allowing persons within the na-
tionally recognized statistical rating
organization to directly own securities
or money market instruments of, or
having other direct ownership interests
in, issuers or obligors subject to a cred-
it rating determined by the nationally
recognized statistical rating organiza-
tion.

(7) Allowing persons within the na-
tionally recognized statistical rating
organization to have a business rela-
tionship that is more than an arms
length ordinary course of business rela-
tionship with issuers or obligors sub-
ject to a credit rating determined by
the nationally recognized statistical
rating organization.

(8) Having a person associated with
the nationally recognized statistical
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rating organization that is a broker or
dealer engaged in the business of un-
derwriting securities or money market
instruments.

(9) Issuing or maintaining a credit
rating for a security or money market
instrument issued by an asset pool or
as part of any asset-backed securities
transaction that was paid for by the
issuer, sponsor, or underwriter of the
security or money market instrument;

(10) Any other type of conflict of in-
terest relating to the issuance of credit
ratings by the nationally recognized
statistical rating organization that is
material to the nationally recognized
statistical rating organization and that
is identified by the nationally recog-
nized statistical rating organization in
Exhibit 6 to Form NRSRO in accord-
ance with section 15E(a)(1)(B)(vi) of the
Act (156 U.S.C. T80-7(a)(1)(B)(vi)) and
§240.17g-1.

(c) Prohibited conflicts. A nationally
recognized statistical rating organiza-
tion is prohibited from having the fol-
lowing conflicts of interest relating to
the issuance or maintenance of a credit
rating as a credit rating agency:

(1) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating solicited by a
person that, in the most recently ended
fiscal year, provided the nationally
recognized statistical rating organiza-
tion with net revenue (as reported
under §240.17g-3) equaling or exceeding
10% of the total net revenue of the na-
tionally recognized statistical rating
organization for the fiscal year;

(2) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating with respect
to a person (excluding a sovereign na-
tion or an agency of a sovereign na-
tion) where the nationally recognized
statistical rating organization, a credit
analyst that participated in deter-
mining the credit rating, or a person
responsible for approving the credit
rating, directly owns securities of, or
has any other direct ownership interest
in, the person that is subject to the
credit rating;

(3) The nationally recognized statis-
tical rating organization issues or
maintains a credit rating with respect
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