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the Commission’s issuance of a com-
parability determination under this 
section. 

(h) Records, scope of application, effec-
tive and compliance dates—(1) Records. 
Swap dealers and major swap partici-
pants shall create a record of their 
compliance with this section and shall 
retain records in accordance with 
§ 23.203. 

(2) Scope of Application. The require-
ments of this section shall not apply to 
swaps executed prior to September 14, 
2021. 

(3) Effective date and compliance date. 
(i) This section shall be effective on 
November 13, 2020. 

(ii) Provided that swap dealers and 
major swap participants comply with 
the recordkeeping requirements in 
paragraph (h)(1) of this section, the ex-
ceptions in paragraph (e) of this sec-
tion are effective upon the effective 
date of the rule. 

(iii) Swap dealers and major swap 
participants must comply with the re-
quirements of this section no later 
than September 14, 2021. 

[85 FR 56997, Sept. 14, 2020, as amended at 85 
FR 69499, Nov. 3, 2020] 

§§ 23.24–23.40 [Reserved] 

Subpart E—Capital and Margin 
Requirements for Swap Deal-
ers and Major Swap Partici-
pants 

SOURCE: 81 FR 695, Jan. 6, 2016, unless oth-
erwise noted. 

§ 23.100 Definitions applicable to cap-
ital requirements. 

For purposes of §§ 23.101 through 
23.106 of subpart E, the following terms 
are defined as follows: 

Actual daily net trading profit and loss. 
This term is used in assessing the per-
formance of a swap dealer’s VaR meas-
ure and refers to changes in the swap 
dealer’s portfolio value that would 
have occurred were end-of-day posi-
tions to remain unchanged (therefore, 
excluding fees, commissions, reserves, 
net interest income, and intraday trad-
ing). 

Advanced approaches Board-regulated 
institution. The term shall have the 

meaning ascribed to it in 12 CFR part 
217. 

BHC equivalent risk-weighted assets. 
This term means the risk-weighted as-
sets of a swap dealer that elects to 
meet the capital requirements in 
§ 23.101(a)(1)(i) calculated as follows: 

(1) If the swap dealer is not approved 
to use internal models to calculate 
credit risk exposure under § 23.102, it 
shall calculate its credit risk-weighted 
assets using the bank holding company 
regulations in subpart D of 12 CFR part 
217, as if the swap dealer itself were a 
bank holding company, with the swap 
dealer permitted to calculate its expo-
sure amount for OTC derivative con-
tracts using either the current expo-
sure method or the standardized ap-
proach for counterparty credit risk, 
without regard to the status of any af-
filiate of the swap dealer as an ad-
vanced approaches Board-regulated in-
stitution; 

(2) If the swap dealer is approved to 
use internal models to calculate credit 
risk exposure under § 23.102, it shall cal-
culate its credit risk-weighted assets 
using the bank holding company regu-
lations in subpart E of 12 CFR part 217, 
as if the swap dealer itself were a bank 
holding company, with the swap dealer 
permitted to calculate its exposure 
amount for OTC derivative contracts 
using either the internal models meth-
odology or the standardized approach 
for counterparty credit risk, without 
regard to the status of any affiliate of 
the swap dealer as an advanced ap-
proaches Board-regulated institution; 

(3) If the swap dealer is not approved 
to use internal models to calculate 
market risk exposure under § 23.102, it 
shall compute a market risk capital 
charge for the positions that the swap 
dealer holds in its proprietary accounts 
using the applicable standardized mar-
ket risk charges set forth in § 240.18a–1 
of this title and § 1.17 of this chapter 
for such positions, and multiplying 
that amount by a factor of 12.5; 

(4) If the swap dealer is approved to 
use internal models to calculate mar-
ket risk exposure under § 23.102, it shall 
calculate its market risk-weighted as-
sets using subpart F of 12 CFR part 217; 
Provided, however, that the swap dealer 
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may elect to apply either the provi-
sions of such sections that are applica-
ble to advanced approaches Board-reg-
ulated institutions or those that are 
applicable to Board-regulated institu-
tions that are not advanced approaches 
Board-regulated institutions. 

Credit risk. This term refers to the 
risk that the counterparty to an 
uncleared swap transaction could de-
fault before the final settlement of the 
transaction’s cash flows. 

Credit risk exposure requirement. This 
term refers to the amount that the 
swap dealer (other than a swap dealer 
subject to the minimum capital re-
quirements of § 23.101(a)(1)(i)) is re-
quired to compute under § 23.102 if ap-
proved to use internal credit risk mod-
els, or to compute under § 23.103 if not 
approved to use internal credit risk 
models. 

Exempt foreign exchange swaps and for-
eign exchange forwards are those foreign 
exchange swaps and foreign exchange 
forwards that were exempted from the 
definition of a swap by the U.S. Depart-
ment of the Treasury. 

Market risk exposure. This term means 
the risk of loss in a position or port-
folio of positions resulting from move-
ments in market prices and other fac-
tors. Market risk exposure is the sum 
of: 

(1) General market risks including 
changes in the market value of a par-
ticular assets that result from broad 
market movements, such as a changes 
in market interest rates, foreign ex-
change rates, equity prices, and com-
modity prices; 

(2) Specific risk, which includes risks 
that affect the market value of a spe-
cific instrument, such as the credit 
risk of the issuer of the particular in-
strument, but do not materially alter 
broad market conditions; 

(3) Incremental risk, which means 
the risk of loss on a position that could 
result from the failure of an obligor to 
make timely payments of principal and 
interest; and 

(4) Comprehensive risk, which is the 
measure of all material price risks of 
one or more portfolios of correlation 
trading positions. 

Market risk exposure requirement. This 
term refers to the amount that the 
swap dealer (other than a swap dealer 

subject to the minimum capital re-
quirements of § 23.101(a)(1)(i)) is re-
quired to compute under § 23.102 if ap-
proved to use internal market risk 
models, or § 23.103 if not approved to 
use internal market risk models. 

OTC derivative contract. This term 
shall have the meaning ascribed to it 
in 12 CFR part 217. 

Predominantly engaged in non-finan-
cial activities. A swap dealer is predomi-
nantly engaged in non-financial activi-
ties if: (1) The swap dealer’s consoli-
dated annual gross financial revenues, 
or if the swap dealer is a wholly owned 
subsidiary, then the swap dealer’s con-
solidated parent’s annual gross finan-
cial revenues, in either of its two most 
recently completed fiscal years rep-
resents less than 15 percent of the swap 
dealer’s consolidated gross revenue in 
that fiscal year (‘‘15% revenue test’’), 
and (2) the consolidated total financial 
assets of the swap dealer, or if the swap 
dealer is wholly owned subsidiary, the 
consolidated total financial assets of 
the swap dealer’s parent, at the end of 
its two most recently completed fiscal 
years represents less than 15 percent of 
the swap dealer’s consolidated total as-
sets as of the end of the fiscal year 
(‘‘15% asset test’’). For purpose of com-
puting the 15% revenue test or the 15% 
asset test, a swap dealer’s activities or 
swap dealer’s parent’s activities shall 
be deemed financial activities if such 
activities are defined as financial ac-
tivities under 12 CFR 242.3 and Appen-
dix A to 12 CFR 242, including lending, 
investing for others, safeguarding 
money or securities for others, pro-
viding financial or investment advisory 
services, underwriting or making mar-
kets in securities, providing securities 
brokerage services, and engaging as 
principal in investing and trading ac-
tivities; Provided, however, a swap deal-
er may exclude from its financial ac-
tivities accounts receivable resulting 
from non-financial activities. 

Prudential regulator. This term has 
the same meaning as set forth in sec-
tion 1a(39) of the Act, and includes the 
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency, the Federal De-
posit Insurance Corporation, the Farm 
Credit Administration, and the Federal 
Housing Finance Agency, as applicable 
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to a swap dealer or major swap partici-
pant. 

Regulatory capital. This term shall 
mean: 

(1) With respect to the capital re-
quirement under § 23.101(a)(1)(i), the 
amount of common equity tier 1 cap-
ital, additional tier 1 capital, and tier 2 
capital maintained by a covered SD, 
computed in accordance with 
§ 23.101(a)(1)(i); 

(2) With respect to the capital re-
quirement under § 23.101(a)(1)(ii), the 
amount of tentative net capital and 
net capital maintained by a covered 
SD, computed in accordance with 
§ 23.101(a)(1)(ii); 

(3) With respect to the capital re-
quirement under § 23.101(a)(2)(i), the 
amount of tangible net worth as de-
fined in this section and maintained by 
a covered SD; and 

(4) With respect to the capital re-
quirement under 23.101(b), the amount 
of tangible net worth as defined in this 
section and maintained by a major 
swap participant. 

Regulatory capital requirement. This 
term refers to each of the capital re-
quirements that § 23.101 applies to a 
swap dealer or major swap participant. 

Tangible net worth. This term means 
the net worth of a swap dealer or major 
swap participant as determined in ac-
cordance with generally accepted ac-
counting principles in the United 
States, excluding goodwill and other 
intangible assets. In determining net 
worth, all long and short positions in 
swaps, security-based swaps and re-
lated positions must be marked to 
their market value. A swap dealer or 
major swap participant must include in 
its computation of tangible net worth 
all liabilities or obligations of a sub-
sidiary or affiliate that the swap dealer 
or major swap participant guarantees, 
endorses, or assumes either directly or 
indirectly. 

Uncleared swap margin. This term 
means the amount of initial margin, 
computed in accordance with § 23.154, 
that a swap dealer would be required to 
collect from each counterparty for 
each outstanding swap position of the 
swap dealer. A swap dealer must in-
clude all swap positions in the calcula-
tion of the uncleared swap margin 
amount, including swaps that are ex-

empt or excluded from the scope of the 
Commission’s margin regulations for 
uncleared swaps pursuant to § 23.150, 
exempt foreign exchange swaps or for-
eign exchange forwards, or netting set 
of swaps or foreign exchange swaps, for 
each counterparty, as if that 
counterparty was an unaffiliated swap 
dealer. Furthermore, in computing the 
uncleared swap margin amount, a swap 
dealer may not exclude the initial mar-
gin threshold amount or minimum trans-
fer amount as such terms are defined in 
§ 23.151. 

[85 FR 57547, Sept. 15, 2020] 

§ 23.101 Minimum financial require-
ments for swap dealers and major 
swap participants. 

(a)(1) Except as provided in para-
graphs (a)(2) through (a)(5) of this sec-
tion, each swap dealer must elect to be 
subject to the minimum capital re-
quirements set forth in either para-
graphs (a)(1)(i) or (a)(1)(ii) of this sec-
tion: 

(i) A swap dealer that elects to meet 
the capital requirements in this para-
graph (a)(1)(i) must at all times main-
tain regulatory capital that meets the 
following: 

(A) $20 million of common equity tier 
1 capital, as defined under the bank 
holding company regulations in 12 CFR 
217.20, as if the swap dealer itself were 
a bank holding company subject to 12 
CFR part 217; 

(B) An aggregate of common equity 
tier 1 capital, additional tier 1 capital, 
and tier 2 capital, all as defined under 
the bank holding company regulations 
in 12 CFR 217.20, equal to or greater 
than eight percent of the swap dealer’s 
BHC equivalent risk-weighted assets; 
provided, however, that the swap dealer 
must maintain a minimum of common 
equity tier 1 capital equal to six point 
five percent of its BHC equivalent risk- 
weighted assets; provided further, that 
any capital that is subordinated debt 
under 12 CFR 217.20 and that is in-
cluded in the swap dealer’s capital for 
purposes of this paragraph (a)(1)(i)(B) 
must qualify as subordinated debt 
under § 240.18a–1d of this title; 

(C) An aggregate of common equity 
tier 1 capital, additional tier 1 capital, 
and tier 2 capital, all as defined under 
the bank holding company regulations 
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in 12 CFR 217.20, equal to or greater 
than eight percent of the amount of 
uncleared swap margin, as that term is 
defined in § 23.100 of this part, for each 
uncleared swap position open on the 
books of the swap dealer, computed on 
a counterparty by counterparty basis 
pursuant to § 23.154 of this part; and 

(D) The amount of capital required 
by a registered futures association of 
which the swap dealer is a member. 

(ii)(A) A swap dealer that elects to 
meet the capital requirements in this 
paragraph (a)(1)(ii) must at all times 
maintain net capital, as defined and 
computed in accordance with § 240.18a– 
1 of this title as if the swap dealer were 
a security-based swap dealer registered 
with the Securities and Exchange Com-
mission and subject to § 240.18a–1 of 
this title, that equals or exceeds the 
greater of: 

(1) $20 million; provided however, that 
if the swap dealer is approved under 
§ 23.102 of this part to use internal mod-
els to compute market risk capital 
charges or credit risk capital charges it 
must maintain tentative net capital, as 
defined and computed in accordance 
with § 240.18a–1 of this title as if the 
swap dealer were a security-based swap 
dealer registered with the Securities 
and Exchange Commission and subject 
to § 240.18a–1 of this title, of not less 
than $100 million and net capital of $20 
million; 

(2) Two percent of the uncleared swap 
margin, as defined in § 23.100 of this 
part; or 

(3) The amount of capital required by 
a registered futures association of 
which the swap dealer is a member. 

(B) A swap dealer that uses internal 
models to compute market risk for its 
proprietary positions under § 240.18a– 
1(d) of this title must calculate the 
total market risk as the sum of the 
VaR measure, stressed VaR measure, 
specific risk measure, comprehensive 
risk measure, and incremental risk 
measure of the portfolio of proprietary 
positions in accordance with § 23.102 of 
this part and Appendix A to Subpart E 
of Part 23; and 

(C) A swap dealer may recognize as a 
current asset, receivables from third- 
party custodians that maintain the 
swap dealer’s initial margin deposits 
associated with uncleared swap and se-

curity-based swap transactions pursu-
ant to the margin rules of the Commis-
sion, the Securities and Exchange Com-
mission, a prudential regulator, as de-
fined in section 1a(39) of the Act, or a 
foreign jurisdiction that has received a 
margin Comparability Determination 
under § 23.160 of this chapter. 

(2)(i) A swap dealer that is ‘‘predomi-
nantly engaged in non-financial activi-
ties’’ as defined in § 23.100 of this part 
may elect to meet the minimum cap-
ital requirements in this paragraph 
(a)(2) in lieu of the capital require-
ments in paragraph (a)(1) of this sec-
tion. 

(ii) A swap dealer that satisfies the 
requirements of paragraph (a)(2)(i) of 
this section and elects to meet the re-
quirements of this paragraph (a)(2) 
must maintain tangible net worth, as 
defined in § 23.100 of this part, equal to 
or in excess of the greatest of the fol-
lowing: 

(A) $20 million plus the amount of 
the swap dealer’s market risk exposure 
requirement (as defined in § 23.100 of 
this part) and its credit risk exposure 
requirement (as defined in § 23.100 of 
this part) associated with the swap 
dealer’s swap and related hedge posi-
tions that are part of the swap dealer’s 
swap dealing activities. The swap deal-
er shall compute its market risk expo-
sure requirement and credit risk expo-
sure requirement for its swap positions 
in accordance with § 23.102 of this part 
if the swap dealer has obtained ap-
proval to use internal capital models. 
The swap dealer shall compute its mar-
ket risk exposure requirement and 
credit risk exposure requirement in ac-
cordance with the standardized ap-
proach of paragraphs (b)(1) and (c)(1) of 
§ 23.103 of this part if it has not been ap-
proved to use internal capital models; 

(B) Eight percent of the amount of 
uncleared swap margin, as that term is 
defined in § 23.100 of this part, for each 
uncleared swap positions open on the 
books of the swap dealer, computed on 
a counterparty by counterparty basis 
pursuant to § 23.154 of this part; or 

(C) The amount of capital required by 
a registered futures association of 
which the swap dealer is a member. 

(3) A swap dealer that is subject to 
minimum capital requirements estab-
lished by the rules or regulations of a 
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prudential regulator pursuant to sec-
tion 4s(e) of the Act is not subject to 
the regulatory capital requirements set 
forth in paragraph (a)(1) or (2) of this 
section. 

(4) A swap dealer that is a futures 
commission merchant is subject to the 
minimum capital requirements of § 1.17 
of this title, and is not subject to the 
regulatory capital requirements set 
forth in paragraph (a)(1) or (2) of this 
section. 

(5) A swap dealer that is organized 
and domiciled outside of the United 
States, including a swap dealer that is 
an affiliate of a person organized and 
domiciled in the United States, may 
satisfy its requirements for capital 
adequacy under paragraphs (a)(1) or (2) 
of this section by substituted compli-
ance with the capital adequacy require-
ment of its home country jurisdiction. 
In order to qualify for substituted com-
pliance, a swap dealer’s home country 
jurisdiction must receive from the 
Commission a Capital Comparability 
Determination under § 23.106 of this 
part. A swap dealer that is a registered 
futures commission merchant may not 
apply for a Capital Comparability De-
termination and must comply with the 
minimum capital requirements set 
forth in § 1.17 of this chapter. 

(6) A swap dealer that elects to meet 
the capital requirements of paragraph 
(a)(1)(i), (a)(1)(ii), or (a)(2) of this sec-
tion may not subsequently change its 
election without the prior written ap-
proval of the Commission. A swap deal-
er that wishes to change its election 
must submit a written request to the 
Commission and must provide any ad-
ditional information and documenta-
tion requested by the Commission. 

(b)(1) Every major swap participant 
for which there is not a prudential reg-
ulator must at all time have and main-
tain positive tangible net worth. 

(2) Notwithstanding paragraph (b)(1) 
of this section, each major swap partic-
ipant for which there is no prudential 
regulator must meet the minimum 
capital requirements established by a 
registered futures association of which 
the major swap participant is a mem-
ber. 

(3) Notwithstanding paragraphs (b)(1) 
and (2) of this section, a major swap 
participant that is a futures commis-

sion merchant is subject to the min-
imum capital requirements of § 1.17 of 
this chapter, and is not subject to the 
regulatory capital requirements set 
forth in paragraph (b)(1) and (2) of this 
section. 

(4) A major swap participant that is 
organized and domiciled outside of the 
United States, including a major swap 
participant that is an affiliate of a per-
son organized and domiciled in the 
United States, may satisfy its require-
ments for capital adequacy under para-
graphs (b)(1) and (2) of this section by 
substituted compliance with the cap-
ital adequacy requirement of its home 
country jurisdiction. In order to qual-
ify for substituted compliance, a major 
swap participant’s home country juris-
diction must receive from the Commis-
sion a Capital Comparability Deter-
mination under § 23.106 of this part. A 
major swap participant that is a reg-
istered futures commission merchant 
may not apply for a Capital Com-
parability Determination and must 
comply with the minimum capital re-
quirements set forth in § 1.17 of this 
chapter. 

(c)(1) Before any applicant may be 
registered as a swap dealer or major 
swap participant, the applicant must 
demonstrate to the satisfaction of a 
registered futures association of which 
it is a member, or applying for mem-
bership, one of the following: 

(i) That the applicant complies with 
the applicable regulatory capital re-
quirements in paragraphs (a)(1), (a)(2), 
(b)(1), or (b)(2) of this section; 

(ii) That the applicant is a futures 
commission merchant that complies 
with § 1.17 of this chapter; 

(iii) That the applicant is subject to 
minimum capital requirements estab-
lished by the rules or regulations of a 
prudential regulator under paragraph 
(a)(3) of this section; 

(iv) That the applicant is organized 
and domiciled in a non-U.S. jurisdic-
tion and is regulated in a jurisdiction 
for which the Commission has issued a 
Capital Comparability Determination 
under § 23.106 of this part, and the non- 
U.S. person has obtained confirmation 
from the Commission that it may rely 
upon the Commission’s Comparability 
Determination under § 23.106 of this 
part. 
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(2) Each swap dealer and major swap 
participant subject to the minimum 
capital requirements set forth in para-
graphs (a) and (b) of this section must 
be in compliance with such require-
ments at all times, and must be able to 
demonstrate such compliance to the 
satisfaction of the Commission and to 
the registered futures association of 
which the swap dealer or major swap 
participant is a member. 

[85 FR 57548, Sept. 15, 2020] 

§ 23.102 Calculation of market risk ex-
posure requirement and credit risk 
exposure requirement using inter-
nal models 

(a) A swap dealer may apply to the 
Commission or to a registered futures 
association of which the swap dealer is 
a member to obtain approval to use in-
ternal models under terms and condi-
tions required by the Commission or 
the registered futures association and 
by these regulations, when calculating 
the swap dealer’s market risk exposure 
and credit risk exposure under 
§§ 23.101(a)(1)(i)(B), 23.101(a)(1)(ii)(A), or 
23.101(a)(2)(ii)(A); Provided however, 
that the Commission must issue a de-
termination that the registered futures 
association’s model requirements and 
review process are comparable to the 
Commission’s requirements and review 
process in order for the registered fu-
tures association’s model approval to 
be accepted as an alternative means of 
compliance with this section. 

(b) The swap dealer’s application to 
use internal models to compute market 
risk exposure and credit risk exposure 
must be in writing and must be filed 
with the Commission and with a reg-
istered futures association of which the 
swap dealer is a member. The swap 
dealer must file the application in ac-
cordance with instructions established 
by the Commission and the registered 
futures association. 

(c) A swap dealer’s application must 
include the following: 

(1) In the case of a swap dealer sub-
ject to the minimum capital require-
ments in § 23.101(a)(1)(i) applying to use 
internal models to compute market 
risk exposure, the information required 
under subpart F of 12 CFR part 217, as 
if the swap dealer were itself a bank 

holding company subject to 12 CFR 
part 217. 

(2) In the case of a swap dealer sub-
ject to the minimum capital require-
ments in § 23.101(a)(1)(i) applying to use 
internal models to compute credit risk 
exposure, the information required 
under subpart E of 12 CFR part 217 in 
order to calculate credit risk-weighted 
assets in accordance with sections 
217.131 through 217.155 of that subpart, 
as if the swap dealer were itself a bank 
holding company subject to 12 CFR 
part 217. 

(3) In the case of a swap dealer sub-
ject to the minimum capital require-
ments in § 23.101(a)(ii) or § 23.101(a)(2), 
the information set forth in Appendix 
A to Subpart E of Part 23. 

(d) The Commission, or registered fu-
tures association upon obtaining the 
Commission’s determination that its 
requirements and model approval proc-
ess are comparable to the Commis-
sion’s requirements and process, may 
approve or deny the application, or ap-
prove or deny an amendment to the ap-
plication, in whole or in part, subject 
to any conditions or limitations the 
Commission or registered futures asso-
ciation may require, if the Commission 
or registered futures association finds 
the approval to be appropriate in the 
public interest, after determining, 
among other things, whether the appli-
cant has met the requirements of this 
section. A swap dealer that has re-
ceived Commission or registered fu-
tures association approval to compute 
market risk exposure requirements and 
credit risk exposure requirements pur-
suant to internal models must compute 
such charges in accordance with Ap-
pendix A to Subpart E of Part 23. 

(e) A swap dealer must cease using 
internal models to compute its market 
risk exposure requirement and credit 
risk exposure requirement, upon the 
occurrence of any of the following: 

(1) The swap dealer has materially 
changed a mathematical model de-
scribed in the application or materially 
changed its internal risk management 
control system without first submit-
ting amendments identifying such 
changes and obtaining the approval of 
the Commission or the registered fu-
tures association for such changes; 
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(2) The Commission or the registered 
futures association of which the swap 
dealer is a member determines that the 
internal models are no longer suffi-
cient for purposes of the capital cal-
culations of the swap dealer as a result 
of changes in the operations of the 
swap dealer; 

(3) The swap dealer fails to come into 
compliance with its requirements 
under this section, after having re-
ceived from the Director of the Com-
mission’s Division of Swap Dealer and 
Intermediary Oversight, or from the 
registered futures association of which 
the swap dealer is a member, written 
notification that the swap dealer is not 
in compliance with its requirements, 
and must come into compliance by a 
date specified in the notice; or 

(4) The Commission by written order 
finds that permitting the swap dealer 
to continue to use the internal models 
is no longer appropriate. 

(f)(1) Notwithstanding paragraphs (a) 
through (d) of this section, a swap deal-
er may use internal market risk or 
credit risk models upon the submission 
to the Commission and the registered 
futures association of which the swap 
dealer is a member a certification, 
signed by the Chief Executive Officer, 
Chief Financial Officer, or other appro-
priate official with knowledge of the 
swap dealer’s capital requirements and 
the capital models, that such models 
are in substantial compliance with 
Commission’s model requirements and 
have been approved for use in com-
puting capital by the swap dealer, or 
an affiliate of the swap dealer, by the 
Securities and Exchange Commission, 
a prudential regulator (as defined in 
§ 1.3 of this chapter), a foreign regu-
latory authority in a jurisdiction that 
the Commission has found to be eligi-
ble for substituted compliance under 
§ 23.106, or a foreign regulatory author-
ity whose capital adequacy require-
ments are consistent with the capital 
requirements issued by the Basel Com-
mittee on Banking Supervision. A swap 
dealer also must file an application 
containing the information required 
under paragraph (c) of this section with 
the Commission with its certification. 
A swap dealer may use such models 
pending the subsequent approval or de-
nial of the swap dealer’s capital model 

application by the Commission or the 
registered futures association of which 
the swap dealer is a member. 

(2) A swap dealer shall revise the cer-
tification required under paragraph 
(f)(1) of this section to address any ma-
terial changes or revisions to the mod-
els, or to reflect any regulatory restric-
tions placed on the models since the 
certification was submitted. 

(3) A swap dealer shall cease using 
capital models subject to the certifi-
cation under paragraph (f)(1) of this 
section if the regulatory authority 
that previously approved the models 
for use by the swap dealer, or by the 
swap dealer’s affiliate, has withdrawn 
its approval and the Commission or a 
registered futures association has not 
approved the models. 

[85 FR 57550, Sept. 15, 2020] 

§ 23.103 Calculation of market risk ex-
posure requirement and credit risk 
requirement when models are not 
approved. 

(a) Non-model approach. A swap dealer 
that: 

(1) Does not compute its regulatory 
capital requirements under 
§ 23.101(a)(1)(i), and 

(2) Either: 
(A) has not received approval from 

the Commission or from a registered 
futures association of which the swap 
dealer is a member to compute its mar-
ket risk exposure requirement and/or 
credit risk exposure requirement pur-
suant to internal models under § 23.102, 
or 

(B) has had its approval to compute 
its market risk exposure requirement 
and/or credit risk exposure require-
ment pursuant to internal models 
under § 23.102 revoked by the Commis-
sion or registered futures association 
must compute its market risk exposure 
requirement and/or credit risk expo-
sure requirement pursuant to para-
graphs (b) and/or (c) of this section. 

(b) Market risk exposure requirements. 
(1) A swap dealer that computes its 
regulatory capital under 
§ 23.101(a)(1)(ii) or (a)(2) shall compute a 
market risk capital charge for the po-
sitions that the swap dealer holds in its 
proprietary accounts using the applica-
ble standardized market risk charges 
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set forth in § 240.18a–1 of this title and 
§ 1.17 of this chapter for such positions. 

(2) In computing its net capital under 
§ 23.101(a)(1)(ii), a swap dealer shall de-
duct from its tentative net capital the 
sum of the market risk capital charges 
computed under paragraph (b)(1) of this 
section. 

(3) In computing its minimum capital 
requirement under § 23.101(a)(2), a swap 
dealer must add the amount of the 
market risk capital charge computed 
under this section to the $20 million 
minimum capital requirement. 

(c) Credit risk charges. (1) A swap deal-
er that computes regulatory capital 
under § 23.101(a)(1)(ii) shall compute 
counterparty credit risk charges using 
the applicable standardized credit risk 
charges set forth in § 240.18a–1 of this 
title and § 1.17 of this chapter for such 
positions. 

(2) In computing its net capital under 
§ 23.101(a)(1)(ii), a swap dealer shall re-
duce its tentative net capital by the 
sum of the counterparty credit risk 
charges computed under paragraph 
(c)(1) of this section. 

(3) In computing its minimum capital 
requirement under § 23.101(a)(2), a swap 
dealer must add the amount of the 
credit risk charge computed under this 
section to the $20 million minimum 
capital requirement. 

[85 FR 57551, Sept. 15, 2020] 

§ 23.104 Equity Withdrawal Restric-
tions. 

(a) Equity withdrawal restrictions. The 
capital of a swap dealer, including the 
capital of any affiliate or subsidiary 
whose liabilities or obligations are 
guaranteed, endorsed, or assumed by 
the swap dealer may not be withdrawn 
by action of the swap dealer or its eq-
uity holders, or by redemption of 
shares of stock by the swap dealer or 
by such affiliates or subsidiaries, or 
through the payment of dividends or 
any similar distribution, nor may any 
unsecured advance or loan be made to 
an equity holder or employee if, after 
giving effect thereto and to any other 
such withdrawals, advances, or loans 
which are scheduled to occur within six 
months following such withdrawal, ad-
vance or loan, the swap dealer’s regu-
latory capital is less than 120 percent 
of the minimum regulatory capital re-

quired under § 23.101 of this part. The 
equity withdrawal restrictions, how-
ever, do not preclude a swap dealer 
from making required tax payments or 
from paying reasonable compensation 
to equity holders. The Commission 
may, upon application by the swap 
dealer, grant relief from this paragraph 
(a) if the Commission deems such relief 
to be in the public interest. 

(b) Temporary equity withdrawal re-
strictions by Commission order. (1) The 
Commission may by order restrict, for 
a period of up to twenty business days, 
any withdrawal by a swap dealer of 
capital or any unsecured loan or ad-
vance to a stockholder, partner, mem-
ber, employee or affiliate under such 
terms and conditions as the Commis-
sion deems appropriate in the public 
interest if the Commission, based on 
the information available, concludes 
that such withdrawal, loan or advance 
may be detrimental to the financial in-
tegrity of the swap dealer, or may un-
duly jeopardize the swap dealer’s abil-
ity to meet its financial obligations to 
counterparties or to pay other liabil-
ities which may cause a significant im-
pact on the markets or expose the 
counterparties and creditors of the 
swap dealer to loss. 

(2) An order temporarily prohibiting 
the withdrawal of capital shall be re-
scinded if the Commission determines 
that the restriction on capital with-
drawal should not remain in effect. A 
hearing on an order temporarily pro-
hibiting withdrawal of capital will be 
held within two business days from the 
date of the request in writing by the 
swap dealer. 

[85 FR 57551, Sept. 15, 2020] 

§ 23.105 Financial recordkeeping, re-
porting and notification require-
ments for swap dealers and major 
swap participants. 

(a) Scope. (1) Except as provided in 
paragraphs (a)(2) and (a)(3) of this sec-
tion, a swap dealer or major swap par-
ticipant must comply with the applica-
ble requirements set forth in para-
graphs (b) through (p) of this section. 

(2) The requirements in paragraphs 
(b) through (o) of this section do not 
apply to any swap dealer or major swap 
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participant that is subject to the cap-
ital requirements of a prudential regu-
lator. 

(3) The requirements in paragraph (p) 
of this section do not apply to any 
swap dealer or major swap participant 
that is subject to the capital require-
ments of the Commission. 

(b) Current books and records. A swap 
dealer or major swap participant shall 
prepare and keep current ledgers or 
other similar records which show or 
summarize, with appropriate ref-
erences to supporting documents, each 
transaction affecting its asset, liabil-
ity, income, expense, and capital ac-
counts, and in which all its asset, li-
ability, and capital accounts are classi-
fied in accordance with U.S. generally 
accepted accounting principles, and as 
otherwise may be necessary for the 
capital calculations required under 
§ 23.101 of this part: Provided, however, 
that a swap dealer or major swap par-
ticipant that is not otherwise required 
to prepare financial statements in ac-
cordance with U.S. generally accepted 
accounting principles, may prepare and 
keep records required by this section in 
accordance with International Finan-
cial Reporting Standards issued by the 
International Accounting Standards 
Board. Such records must be main-
tained in accordance with § 1.31 of this 
chapter. 

(c) Notices. (1) A swap dealer or major 
swap participant who knows or should 
have known that its regulatory capital 
at any time is less than the minimum 
required by § 23.101 of this part, must: 

(i) Provide immediate written notice 
to the Commission and to the reg-
istered futures association of which it 
is a member that the swap dealer’s or 
major swap participant’s regulatory 
capital is less than that required by 
§ 23.101 of this part; and 

(ii) Provide together with such no-
tice, documentation in such form as 
necessary to adequately reflect the 
swap dealer’s or major swap partici-
pant’s regulatory capital condition as 
of any date such person’s regulatory 
capital is less than the minimum re-
quired. The swap dealer or major swap 
participant must provide similar docu-
mentation for other days as the Com-
mission or registered futures associa-
tion may request. 

(2) A swap dealer or major swap par-
ticipant who knows or should have 
known that its regulatory capital at 
any time is less than 120 percent of its 
minimum regulatory capital require-
ment as determined under § 23.101 of 
this part, must provide written notice 
to the Commission and to the reg-
istered futures association of which it 
is a member to that effect within 24 
hours of such event. 

(3) If a swap dealer or major swap 
participant at any time fails to make 
or to keep current the books and 
records required by these regulations, 
such swap dealer or major swap partici-
pant must, on the same day such event 
occurs, provide written notice to the 
Commission and to the registered fu-
tures association of which it is a mem-
ber of such fact, specifying the books 
and records which have not been made 
or which are not current, and within 48 
hours after giving such notice file a 
written report stating what steps have 
been and are being taken to correct the 
situation. 

(4) A swap dealer or major swap par-
ticipant must provide written notice to 
the Commission and to the registered 
futures association of which it is a 
member of a substantial reduction in 
capital as compared to that last re-
ported in a financial report filed with 
the Commission pursuant to this sec-
tion. The notice shall be provided if the 
swap dealer or major swap participant 
experiences a 30 percent or more de-
crease in the amount of capital that 
the swap dealer or major swap partici-
pant holds in excess of its regulatory 
capital requirement as computed under 
§ 23.101 of this part. 

(5) A swap dealer or major swap par-
ticipant must provide written notice to 
the Commission and to the registered 
futures association of which it is a 
member two business days prior to the 
withdrawal of capital by action of the 
equity holders of the swap dealer or 
major swap participant where the with-
drawal exceeds 30 percent of the swap 
dealer’s or major swap participant’s ex-
cess regulatory capital as computed 
under § 23.101 of this part. 

(6) A swap dealer or major swap par-
ticipant that is registered with the Se-
curities and Exchange Commission as a 
security-based swap dealer or as a 
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major security-based swap participant 
and files a notice with the Securities 
and Exchange Commission under 17 
CFR 240.18a–8 or 17 CFR 240.17a–11, as 
applicable, must file a copy of such no-
tice with the Commission and with the 
registered futures association of which 
it is a member at the time the secu-
rity-based swap dealer or major secu-
rity-based swap participant files the 
notice with the Securities and Ex-
change Commission. 

(7) A swap dealer or major swap par-
ticipant must submit a written notice 
to the Commission and to the reg-
istered futures association of which it 
is a member within 24 hours of the oc-
currence of any of the following events: 

(i) A single counterparty, or group of 
counterparties that are under common 
ownership or control, fails to post ini-
tial margin or pay variation margin to 
the swap dealer or major swap partici-
pant for swap positions in compliance 
with § 23.152 and § 23.153 of this part and 
security-based swap positions in com-
pliance with 17 CFR 240.18a–3(c)(1)(ii) 
and 17 CFR 240.18a–3(c)(2)(ii), and such 
initial margin and variation margin, in 
the aggregate, is equal to or greater 
than 25 percent of the swap dealer’s 
minimum capital requirement or 25 
percent of the major swap participant’s 
tangible net worth; 

(ii) Counterparties fail to post initial 
margin or pay variation margin to the 
swap dealer or major swap participant 
for swap positions in compliance with 
§ 23.152 and § 23.153 of this part and secu-
rity-based swap positions in compli-
ance with 17 CFR 240.18a–3(c)(1)(ii) and 
17 CFR 240.18a–3(c)(2)(ii) in an amount 
that, in the aggregate, exceeds 50 per-
cent of the swap dealer’s minimum 
capital requirement or 50 percent of 
the major swap participant’s tangible 
net worth; 

(iii) A swap dealer or major swap par-
ticipant fails to post initial margin or 
pay variation margin to a single 
counterparty or group of counterpar-
ties under common ownership and con-
trol for swap positions in compliance 
with § 23.152 and § 23.153 of this part and 
security-based swap positions in com-
pliance with 17 CFR 240.18a–3(c)(1)(ii) 
and 17 CFR 240.18a–3(c)(2)(ii), and such 
initial margin and variation margin, in 
the aggregate, exceeds 25 percent of the 

swap dealer’s minimum capital re-
quirement or 25 percent of the major 
swap participant’s tangible net worth; 
or 

(iv) A swap dealer or major swap par-
ticipant fails to post initial margin or 
pay variation margin to counterparties 
for swap positions in compliance with 
§ 23.152 and § 23.153 of this part and secu-
rity-based swap positions in compli-
ance with 17 CFR 240.18a–3(c)(1)(ii) and 
17 CFR 240.18a–3(c)(2)(ii) in an amount 
that, in the aggregate, exceeds 50 per-
cent of the swap dealer’s s minimum 
capital requirement or 50 percent of 
the major swap participants tangible 
net worth. 

(d) Unaudited financial reports. (1) A 
swap dealer or major swap participant 
shall file with the Commission and 
with a registered futures association of 
which it is a member monthly financial 
reports meeting the requirements in 
paragraph (d)(2) of this section as of 
the close of business each month; Pro-
vided, however, that a swap dealer or 
major swap participant who is subject 
to the minimum capital requirements 
of § 23.101(a)(2) or (b), respectively, may 
file quarterly financial reports meeting 
the requirements of paragraph (d)(2) of 
this section as of the close of business 
each quarter end. Such financial re-
ports must be filed no later than 17 
business days after the date for which 
the report is made. 

(2) The financial reports required by 
this section must be prepared in the 
English language and be denominated 
in United States dollars. The financial 
reports shall include a statement of fi-
nancial condition, a statement of in-
come/loss, a statement of changes in li-
abilities subordinated to the claims of 
general creditors, a statement of 
changes in ownership equity, a state-
ment demonstrating compliance with 
and calculation of the applicable regu-
latory capital requirement under 
§ 23.101, and such further material in-
formation as may be necessary to 
make the required statements not mis-
leading. The monthly report and sched-
ules must be prepared in accordance 
with generally accepted accounting 
principles as established in the United 
States; Provided, however, that a swap 
dealer or major swap participant that 
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is not otherwise required to prepare fi-
nancial statements in accordance with 
U.S. generally accepted accounting 
principles, may prepare the monthly 
report and schedules required by this 
section in accordance with Inter-
national Financial Reporting Stand-
ards issued by the International Ac-
counting Standards Board. 

(3) A swap dealer or major swap par-
ticipant that is also registered with the 
Securities and Exchange Commission 
as a broker or dealer, security-based 
swap dealer, or a major security-based 
swap participant and files a monthly 
Form X–17A–5 FOCUS Report Part II 
with the Securities and Exchange Com-
mission pursuant to 17 CFR 240.18a–7 or 
17 CFR 240.17a–5, as applicable, may file 
such Form X–17A–5 FOCUS Report Part 
II with the Commission and with the 
registered futures association in lieu of 
the financial reports required under 
paragraphs (d)(1) and (2) of the section. 
The swap dealer or major swap partici-
pant must file the form with the Com-
mission and registered futures associa-
tion when it files the Form X–17A–5 
FOCUS Report Part II with the Securi-
ties and Exchange Commission, pro-
vided, however, that the swap dealer or 
major swap participant must file the 
Form X–17A–5 FOCUS Report Part II 
with the Commission and registered fu-
tures association no later than 17 busi-
ness days after the end of each month. 

(4) A swap dealer or major swap par-
ticipant that is also registered with the 
Commission as a futures commission 
merchant may file a Form 1–FR–FCM 
in lieu of the monthly financial reports 
required under paragraphs (d)(1) and (2) 
of the section. 

(e) Annual audited financial report. (1) 
A swap dealer or major swap partici-
pant shall file with the Commission 
and with a registered futures associa-
tion of which it is a member an annual 
financial report as of the close of its 
fiscal year, certified in accordance 
with paragraph (e)(2) of this section, 
and including the information specified 
in paragraph (e)(3) of this section no 
later than 60 days after the close of the 
swap dealer’s or major swap partici-
pant’s fiscal year-end: Provided, how-
ever, that a swap dealer or major swap 
participant who is subject to the min-
imum capital requirements of 

§ 23.101(a)(2) or (b), respectively, of this 
part may file an annual financial re-
port no later than 90 days after the 
close of the swap dealer’s and major 
swap participant’s fiscal year-end. 

(2) The annual financial report shall 
be audited and reported upon with an 
opinion expressed by an independent 
certified public accountant or inde-
pendent licensed accountant that is in 
good standing in the accountant’s 
home jurisdiction. 

(3) The annual financial reports shall 
be prepared in accordance with gen-
erally accepted accounting principles 
as established in the United States, be 
prepared in the English language, and 
denominated in United States dollars: 
Provided, however, that a swap dealer or 
major swap participant that does not 
otherwise prepare financial statements 
in accordance with U.S. generally ac-
cepted accounting principles, may pre-
pare the annual financial report re-
quired by this section in accordance 
with International Financial Reporting 
Standards issued by the International 
Accounting Standards Board. 

(4) The annual financial report must 
include the following: 

(i) A statement of financial condition 
as of the date for which the report is 
made; 

(ii) Statements of income (loss), cash 
flows, changes in ownership equity for 
the period between the date of the 
most recent certified statement of fi-
nancial condition filed with the Com-
mission and registered futures associa-
tion and the date for which the report 
is made, and changes in liabilities sub-
ordinated to claims of general credi-
tors; 

(iii) Appropriate footnote disclosures; 
(iv) A statement demonstrating the 

swap dealer’s or major swap partici-
pant’s compliance with and calculation 
of the applicable regulatory capital re-
quirement under § 23.101 of this part; 

(v) A reconciliation of any material 
differences from the unaudited finan-
cial report prepared as of the swap 
dealer’s or major swap participant’s 
year-end date under paragraph (d) of 
this section and the swap dealer’s or 
major swap participant’s annual finan-
cial report prepared under this para-
graph (e); and 
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(vi) Such further material informa-
tion as may be necessary to make the 
required statements not misleading. 

(5) A swap dealer or major swap par-
ticipant that is also registered with the 
Securities and Exchange Commission 
as a broker or dealer, security-based 
swap dealer, or a major security-based 
swap participant and files an annual fi-
nancial report with the Securities and 
Exchange Commission pursuant to 17 
CFR 240.18a–7 or 17 CFR 240.17a–5, as 
applicable, may file such annual finan-
cial report with the Commission and 
the registered futures association in 
lieu of the annual financial report re-
quired under this paragraph (e). The 
swap dealer or major swap participant 
must file its annual financial report 
with the Commission and the reg-
istered futures association at the same 
time that it files the annual financial 
report with the Securities and Ex-
change Commission, provided that the 
annual financial report is filed with the 
Commission and registered futures as-
sociation no later than 60 days from 
the swap dealer’s or major swap par-
ticipant’s fiscal year-end date. 

(6) A swap dealer or major swap par-
ticipant that is also registered with the 
Commission as a futures commission 
merchant may file an audited Form 1– 
FR–FCM in lieu of the annual financial 
report required under this paragraph 
(e). 

(f) Oath or affirmation. Attached to 
each unaudited and audited financial 
report must be an oath or affirmation 
that to the best knowledge and belief 
of the individual making such oath or 
affirmation the information contained 
in the financial report is true and cor-
rect. The individual making such oath 
or affirmation must be: If the swap 
dealer or major swap participant is a 
sole proprietorship, the proprietor; if a 
partnership, any general partner; if a 
corporation, the duly authorized offi-
cer; and, if a limited liability company 
or limited liability partnership, the 
chief executive officer, the chief finan-
cial officer, the manager, the managing 
member, or those members vested with 
the management authority for the lim-
ited liability company or limited li-
ability partnership. 

(g) Change of fiscal year-end. A swap 
dealer or major swap participant may 

not change the date of its fiscal year- 
end from that used in its most recent 
annual financial report filed under 
paragraph (e) of this section unless the 
swap dealer or major swap participant 
has requested and received written ap-
proval for the change from a registered 
futures association of which it is a 
member. 

(h) Additional information require-
ments. From time to time the Commis-
sion or a registered futures association, 
may, by written notice, require any 
swap dealer or major swap participant 
to file financial or operational infor-
mation on a daily basis or at such 
other times as may be specified by the 
Commission or registered futures asso-
ciation. Such information must be fur-
nished in accordance with the require-
ments included in the written Commis-
sion or registered futures association 
notice. 

(i) Public disclosure and nonpublic 
treatment of reports. (1) A swap dealer or 
major swap participant must no less 
than six months after the date of the 
most recent annual audited financial 
report make publicly available on its 
website the following unaudited infor-
mation: 

(i) The statement of financial condi-
tion; and 

(ii) A statement disclosing the 
amount of the swap dealer’s or major 
swap participant’s regulatory capital 
as of the end of the quarter and the 
amount of its minimum regulatory 
capital requirement, computed in ac-
cordance with § 23.101. 

(2) A swap dealer or major swap par-
ticipant must no less than annually 
make publicly available on its website 
the following information: 

(i) The statement of financial condi-
tion from the swap dealer or major 
swap participant’s audited annual fi-
nancial report including applicable 
footnotes; and 

(ii) A statement disclosing the 
amount of the swap dealer’s or major 
swap participant’s regulatory capital 
as of the fiscal year end and its min-
imum regulatory capital requirement, 
computed in accordance with § 23.101. 

(3) Financial information required to 
be made publicly available pursuant to 
paragraph (i)(2) of this section must be 
posted within 10 business days after the 

VerDate Sep<11>2014 12:49 Nov 30, 2021 Jkt 253057 PO 00000 Frm 00571 Fmt 8010 Sfmt 8010 Y:\SGML\253057.XXX 253057sp
as

ch
al

 o
n 

D
S

K
JM

0X
7X

2P
R

O
D

 w
ith

 C
F

R



562 

17 CFR Ch. I (4–1–21 Edition) § 23.105 

firm is required to file with the Com-
mission the reports required under 
paragraph (e)(1). 

(4) Financial information required to 
be made publicly available pursuant to 
paragraph (i)(1) of this section must be 
posted within 30 calendar days of the 
date of the statements required under 
paragraph (d)(1). 

(5) Financial information required to 
be filed with the Commission pursuant 
to this section, and not otherwise pub-
licly available, will be treated as ex-
empt from mandatory public disclosure 
for purposes of the Freedom of Infor-
mation Act and the Government in the 
Sunshine Act and parts 145 and 147 of 
this chapter; Provided, however, that all 
information that is exempt from man-
datory public disclosure will be avail-
able for official use by any official or 
employee of the United States or any 
State, by the National Futures Asso-
ciation and by any other person to 
whom the Commission believes disclo-
sure of such information is in the pub-
lic interest. 

(j) Extension of time to file financial re-
ports. A swap dealer or major swap par-
ticipant may file a request with the 
registered futures association of which 
it is a member for an extension of time 
to file a monthly unaudited financial 
report or an annual audited financial 
report required under paragraphs (d) 
and (e) of this section. Such request 
will be approved, conditionally or un-
conditionally, or disapproved by the 
registered futures association. 

(k) Additional reporting requirements 
for swap dealers approved to use models 
to calculate market risk and credit risk for 
computing capital requirements. (1) A 
swap dealer that has received approval 
or filed an application for provisional 
approval under § 23.102(d) from the 
Commission, or from a registered fu-
tures association of which the swap 
dealer is a member, to use internal 
models to compute its market risk ex-
posure requirement and credit risk ex-
posure requirement in computing its 
regulatory capital under § 23.101 must 
file with the Commission and with the 
registered futures association of which 
the swap dealer is a member the fol-
lowing information within 17 business 
days of the end of each month: 

(i) For each product for which the 
swap dealer calculates a deduction for 
market risk other than in accordance 
with a model approved or for which an 
application of provisional approval has 
been filed pursuant to § 23.102(d), the 
product category and the amount of 
the deduction for market risk; 

(ii) A graph reflecting, for each busi-
ness line, the daily intra-month VaR; 

(iii) The aggregate VaR for the swap 
dealer; 

(iv) For each product for which the 
swap dealer uses scenario analysis, the 
product category and the deduction for 
market risk; 

(v) Credit risk information on swap, 
mixed swap and security-based swap 
exposures including: 

(A) Overall current exposure; 
(B) Current exposure (including com-

mitments) listed by counterparty for 
the 15 largest exposures; 

(C) The 10 largest commitments list-
ed by counterparty; 

(D) The swap dealer’s maximum po-
tential exposure listed by counterparty 
for the 15 largest exposures; 

(E) The swap dealer’s aggregate max-
imum potential exposure; 

(F) A summary report reflecting the 
swap dealer’s current and maximum 
potential exposures by credit rating 
category; and 

(G) A summary report reflecting the 
swap dealer’s current exposure for each 
of the top ten countries to which the 
swap dealer is exposed (by residence of 
the main operating group of the 
counterparty). 

(2) A swap dealer that has received 
approval or filed an application of pro-
visional approval under § 23.102(d) from 
the Commission or from a registered 
futures association of which the swap 
dealer is a member to use internal 
models to compute its market risk ex-
posure requirement and credit risk ex-
posure requirement in computing its 
regulatory capital under § 23.101 must 
file with the Commission and with the 
registered futures association of which 
the swap dealer is member the fol-
lowing information within 17 business 
days of the end of each calendar quar-
ter: 

(i) A report identifying the number of 
business days for which the actual 
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daily net trading loss exceeded the cor-
responding daily VaR; and 

(ii) The results of back-testing of all 
internal models used to compute allow-
able capital, including VaR, and credit 
risk models, indicating the number of 
back-testing exceptions. 

(l) Additional position and counterparty 
reporting requirements. A swap dealer or 
major swap participant must provide 
on a monthly basis to the Commission 
and to the registered futures associa-
tion of which the swap dealer or major 
swap participant is a member the spe-
cific information required in Appendix 
B to Subpart E of this part. 

(m) Margin reporting. A swap dealer 
or major swap participant must file 
with the Commission and with the reg-
istered futures association of which the 
swap dealer or major swap participant 
is a member the following information 
as of the end of each month within 17 
business days of the end of each month: 

(1) The name and address of each cus-
todian holding initial margin or vari-
ation margin collected by the swap 
dealer or major swap participant for 
uncleared swap transactions pursuant 
to §§ 23.152 and 23.153; 

(2) The amount of initial margin and 
variation margin collected by the swap 
dealer or major swap participant that 
is held by each custodian listed in 
paragraph (m)(1) of this section; 

(3) The aggregate amount of initial 
margin that the swap dealer or major 
swap participant is required to collect 
from swap counterparties pursuant to 
§ 23.152(a); 

(4) The name and address of each cus-
todian holding initial margin or vari-
ation margin posted by the swap dealer 
or major swap participant for 
uncleared swap transaction pursuant 
to §§ 23.152 and 23.153; 

(5) The amount of initial margin and 
variation margin posted by the swap 
dealer or major swap participant that 
is held by each custodian listed in 
paragraph (m)(4) of this section; and 

(6) The aggregate amount of initial 
margin that the swap dealer or majors 
swap participant is required to post to 
its swap counterparties pursuant to 
§ 23.152(b). 

(n) Electronic filing. All filings of fi-
nancial reports, notices and other in-
formation required to be submitted to 

the Commission or registered futures 
association under paragraphs (b) 
through (m) of this section must be 
filed in electronic form using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission or reg-
istered futures association, and other-
wise in accordance with instructions 
issued by or approved by the Commis-
sion or registered futures association. 

A swap dealer or major swap partici-
pant must provide the Commission or 
registered futures association with the 
means necessary to read and to process 
the information contained in such re-
port. Any such electronic submission 
must clearly indicate the swap dealer 
or major swap participant on whose be-
half such filing is made and the use of 
such user authentication in submitting 
such filing will constitute and become 
a substitute for the manual signature 
of the authorized signer. In the case of 
a financial report required under para-
graphs (d), (e), or (h) of this section and 
filed via electronic transmission in ac-
cordance with procedures established 
by or approved by the Commission or 
registered futures association, such 
transmission must be accompanied by 
the user authentication assigned to the 
authorized signer under such proce-
dures, and the use of such user authen-
tication will constitute and become a 
substitute for the manual signature of 
the authorized signer for the purpose of 
making the oath or affirmation re-
ferred to in paragraph (f) of this sec-
tion. 

(o) Comparability determination for cer-
tain financial reporting. A swap dealer 
or major swap participant that is sub-
ject to the monthly financial reporting 
requirements of paragraph (d) of this 
section and the annual financial re-
porting requirements of paragraph (e) 
of this section may petition the Com-
mission for a Capital Comparability 
Determination under § 23.106 to file 
monthly financial reports and/or an-
nual financial reports prepared in ac-
cordance with the rules a foreign regu-
latory authority in lieu of the require-
ments contained in this section. 

(p) Quarterly financial reporting and 
notification provisions for swap dealers 
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and major swap participants that are sub-
ject to the capital requirements of a pru-
dential regulator. (1) Scope. A swap deal-
er or major swap participant that is 
subject to the capital requirements of a 
prudential regulator must comply with 
the requirements of this paragraph. 

(2) Financial report and position infor-
mation. A swap dealer or major swap 
participant that is subject to the cap-
ital requirements of a prudential regu-
lator shall file on a quarterly basis 
with the Commission the financial re-
ports and specific position information 
set forth in Appendix C to subpart E of 
this part. The swap dealer or major 
swap participant must file Appendix B 
to subpart E of this part with the Com-
mission within 30 calendar days of the 
date of the end of the swap dealer’s or 
major swap participant’s fiscal quarter. 

(3) Notices. A swap dealer or major 
swap participant that is subject to the 
capital requirements of a prudential 
regulator must comply with the fol-
lowing written notice provisions: 

(i) A swap dealer or major swap par-
ticipant that files a notice of adjust-
ment of its reported capital category 
with the Federal Reserve Board, the 
Office of the Comptroller of the Cur-
rency, or the Federal Deposit Insur-
ance Corporation, or files a similar no-
tice with its home country super-
visor(s), must give written notice of 
this fact that same day by transmit-
ting a copy of the notice of the adjust-
ment of reported capital category, or 
the similar notice provided to its home 
country supervisor(s), to the Commis-
sion and with a registered futures asso-
ciation of which it is a member. 

(ii) A swap dealer or major swap par-
ticipant must provide immediate writ-
ten notice to the Commission and with 
a registered futures association of 
which it is a member that the swap 
dealer’s or major swap participant’s 
regulatory capital is less than the ap-
plicable minimum capital require-
ments set forth in 12 CFR 217.10, 12 
CFR 3.10, or 12 CFR 324.10, or the min-
imum capital requirements established 
by its home country supervisor(s). 

(iii) If a swap dealer or major swap 
participant at any time fails to make 
or to keep current the books and 
records necessary to produce reports 
required under paragraph (p)(2) of this 

section, such swap dealer or major 
swap participant must, on the same 
day such event occurs, provide written 
notice to the Commission and with a 
registered futures association of which 
it is a member of such fact, specifying 
the books and records which have not 
been made or which are not current, 
and within 48 hours after giving such 
notice file a written report stating 
what steps have been and are being 
taken to correct the situation. 

(4) Additional information. From time 
to time the Commission may, by writ-
ten notice, require a swap dealer or 
major swap participant that is subject 
to the capital rules of a prudential reg-
ulator to file financial or operational 
information on a daily basis or at such 
other times as may be specified by the 
Commission. Such information must be 
furnished in accordance with the re-
quirements included in the written 
Commission notice. 

(5) Oath or affirmation. Attached to 
each financial report, must be an oath 
or affirmation that to the best knowl-
edge and belief of the individual mak-
ing such oath or affirmation the infor-
mation contained in the filing is true 
and correct. The individual making 
such oath or affirmation must be: If 
the swap dealer or major swap partici-
pant is a sole proprietorship, the pro-
prietor; if a partnership, any general 
partner; if a corporation, the duly au-
thorized officer; and, if a limited liabil-
ity company or limited liability part-
nership, the chief executive officer, the 
chief financial officer, the manager, 
the managing member, or those mem-
bers vested with the management au-
thority for the limited liability com-
pany or limited liability partnership. 

(6) Electronic filing. All filings of fi-
nancial reports, notices, and other in-
formation made pursuant to this para-
graph (p) must be submitted to the 
Commission in electronic form using a 
form of user authentication assigned in 
accordance with procedures established 
by or approved by the Commission, and 
otherwise in accordance with instruc-
tions issued by or approved by the 
Commission. Each swap dealer and 
major swap participant must provide 
the Commission with the means nec-
essary to read and to process the infor-
mation contained in such report. Any 
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such electronic submission must clear-
ly indicate the swap dealer or major 
swap participant on whose behalf such 
filing is made and the use of such user 
authentication in submitting such fil-
ing will constitute and become a sub-
stitute for the manual signature of the 
authorized signer. In the case of a fi-
nancial report required under this 
paragraph (p) and filed via electronic 
transmission in accordance with proce-
dures established by or approved by the 
Commission, such transmission must 
be accompanied by the user authen-
tication assigned to the authorized 
signer under such procedures, and the 
use of such user authentication will 
constitute and become a substitute for 
the manual signature of the authorized 
signer for the purpose of making the 
oath or affirmation referred to in para-
graph (p)(5) of this paragraph. Every 
notice or report required to be trans-
mitted to the Commission pursuant to 
this paragraph (p) must also be filed 
with the Securities and Exchange Com-
mission if the swap dealer or major 
swap participant also is registered with 
the Securities and Exchange Commis-
sion. 

(7) A swap dealer or major swap par-
ticipant that is subject to rules of a 
prudential regulator and is also reg-
istered with the Securities and Ex-
change Commission as a security-based 
swap dealer or a major security-based 
swap participant and files a quarterly 
Form X–17A–5 FOCUS Report Part IIC 
with the Securities and Exchange Com-
mission pursuant to 17 CFR 240.18a–7, 
may file such Form X–17A–5 FOCUS 
Report Part IIC with the Commission 
in lieu of the financial reports required 
under paragraphs (p)(2) of this section. 
The swap dealer or major swap partici-
pant must file the form with the Com-
mission when it files the Form X–17A– 
5 FOCUS Report Part IIC with the Se-
curities and Exchange Commission, 
provided, however, that the swap dealer 
or major swap participant must file the 
Form X–17A–5 FOCUS Report Part IIC 
with the Commission no later than 30 
calendar days from the date the report 
is made. 

[85 FR 57551, Sept. 15, 2020] 

§ 23.106 Substituted compliance for 
swap dealer’s and major swap par-
ticipant’s capital and financial re-
porting. 

(a)(1) Eligibility requirements. The fol-
lowing persons may, either individ-
ually or collectively, request a Capital 
Comparability Determination with re-
spect to the Commission’s capital ade-
quacy and financial reporting require-
ments for swap dealers or major swap 
participants: 

(i) A swap dealer or major swap par-
ticipant that is eligible for substituted 
compliance under § 23.101 or a trade as-
sociation or other similar group on be-
half of its members who are swap deal-
ers or major swap participants; or 

(ii) A foreign regulatory authority 
that has direct supervisory authority 
over one or more swap dealers or major 
swap participants that are eligible for 
substituted compliance under § 23.101, 
and such foreign regulatory authority 
is responsible for administering the 
relevant foreign jurisdiction’s capital 
adequacy and financial reporting re-
quirements over the swap dealer or 
major swap participant. 

(2) Submission requirements. A person 
requesting a Capital Comparability De-
termination must electronically sub-
mit to the Commission: 

(i) A description of the objectives of 
the relevant foreign jurisdiction’s cap-
ital adequacy and financial reporting 
requirements over entities that are 
subject to the Commission’s capital 
adequacy and financial reporting re-
quirements in this part; 

(ii) A description (including specific 
legal and regulatory provisions) of how 
the relevant foreign jurisdiction’s cap-
ital adequacy and financial reporting 
requirements address the elements of 
the Commission’s capital adequacy and 
financial reporting requirements for 
swap dealers and major swap partici-
pants, including, at a minimum, the 
methodologies for establishing and cal-
culating capital adequacy require-
ments and whether such methodologies 
comport with any international stand-
ards, including Basel-based capital re-
quirements for banking institutions; 
and 
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(iii) A description of the ability of 
the relevant foreign regulatory author-
ity or authorities to supervise and en-
force compliance with the relevant for-
eign jurisdiction’s capital adequacy 
and financial reporting requirements. 
Such description should discuss the 
powers of the foreign regulatory au-
thority or authorities to supervise, in-
vestigate, and discipline entities for 
compliance with capital adequacy and 
financial reporting requirements, and 
the ongoing efforts of the regulatory 
authority or authorities to detect and 
deter violations, and ensure compli-
ance with capital adequacy and finan-
cial reporting requirements. The de-
scription should address how foreign 
authorities and foreign laws and regu-
lations address situations where a swap 
dealer or major swap participant is un-
able to comply with the foreign juris-
dictions capital adequacy or financial 
reporting requirements. 

(iv) Upon request, such other infor-
mation and documentation that the 
Commission deems necessary to evalu-
ate the comparability of the capital 
adequacy and financial reporting re-
quirements of the foreign jurisdiction. 

(v) All supplied documents shall be 
provided in English, or provided trans-
lated to the English language, with 
currency amounts stated in or con-
verted to USD (conversions to be noted 
with applicable date). 

(3) Standard of Review. The Commis-
sion will issue a Capital Comparability 
Determination to the extent that it de-
termines that some or all of the rel-
evant foreign jurisdiction’s capital ade-
quacy and financial reporting require-
ments and related financial record-
keeping and reporting requirements for 
swap dealing financial intermediaries 
are comparable to the Commission’s 
corresponding capital adequacy and fi-
nancial recordkeeping and reporting 
requirements. In determining whether 
the requirements are comparable, the 
Commission may consider all relevant 
factors, including: 

(i) The scope and objectives of the 
foreign jurisdiction’s capital adequacy 
and financial reporting requirements; 

(ii) Whether the relevant foreign ju-
risdiction’s capital adequacy and finan-
cial reporting requirements achieve 
comparable outcomes to the Commis-

sion’s corresponding capital adequacy 
and financial reporting requirements 
for swap dealers and major swap par-
ticipants; 

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with 
the relevant foreign jurisdiction’s cap-
ital adequacy and financial reporting 
requirements; and 

(iv) Any other facts or circumstances 
the Commission deems relevant. 

(4) Reliance. (i) A swap dealer or 
major swap participant that is subject 
to the supervision of a foreign jurisdic-
tion that has received a Capital Com-
parability Determination from the 
Commission must file a notice of its in-
tent to comply with the capital ade-
quacy and financial reporting require-
ments of the foreign jurisdiction with 
the Commission. 

(ii) Any swap dealer or major swap 
participant that has filed the notice set 
forth in paragraph (a)(4)(i) of this sec-
tion and has received confirmation 
from the Commission that it may com-
ply with a foreign jurisdiction’s capital 
adequacy and financial reporting re-
quirements will be deemed to be in 
compliance with the Commission’s cor-
responding capital adequacy and finan-
cial reporting requirements. Accord-
ingly, if a swap dealer or major swap 
participant has failed to comply with 
the foreign jurisdiction’s capital ade-
quacy and financial reporting require-
ments, the Commission may initiate an 
action for a violation of the Commis-
sion’s corresponding requirements. All 
swap dealers and major swap partici-
pants, regardless of whether they rely 
on a Capital Comparability Determina-
tion, remain subject to the Commis-
sion’s examination and enforcement 
authority. 

(5) Conditions. In issuing a Capital 
Comparability Determination, the 
Commission may impose any terms and 
conditions it deems appropriate, in-
cluding certain capital adequacy and 
financial reporting requirements on 
swap dealers or major swap partici-
pants. The violation of such terms and 
conditions may constitute a violation 
of the Commission’s capital adequacy 
or financial reporting requirements 
and/or result in the modification or 
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revocation of the Capital Com-
parability Determination. 

(6) Modifications. The Commission re-
serves the right to further condition, 
modify, suspend or terminate or other-
wise restrict a Capital Comparability 
Determination in the Commission’s 
discretion. 

[85 FR 57556, Sept. 15, 2020] 

§§ 23.107–23.149 [Reserved] 

§ 23.150 Scope. 

(a) The margin requirements set 
forth in §§ 23.150 through 23.161 shall 
apply to uncleared swaps, as defined in 
§ 23.151, that are executed after the ap-
plicable compliance dates set forth in 
§ 23.161. 

(b) The requirements set forth in 
§§ 23.150 through 23.161 shall not apply 
to a swap if the counterparty: 

(1) Qualifies for an exception from 
clearing under section 2(h)(7)(A) of the 
Act and implementing regulations; 

(2) Qualifies for an exemption from 
clearing under a rule, regulation, or 
order issued by the Commission pursu-
ant to section 4(c)(1) of the Act con-
cerning cooperative entities that would 
otherwise be subject to the require-
ments of section 2(h)(1)(A) of the Act; 
or 

(3) Satisfies the criteria in section 
2(h)(7)(D) of the Act and implementing 
regulations. 

§ 23.151 Definitions applicable to mar-
gin requirements. 

For the purposes of §§ 23.150 through 
23.161: 

Bank holding company has the mean-
ing specified in section 2 of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1841). 

Broker has the meaning specified in 
section 3(a)(4) the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(4)). 

Business day means any day other 
than a Saturday, Sunday, or legal holi-
day. 

Company means a corporation, part-
nership, limited liability company, 
business trust, special purpose entity, 
association, or similar organization. 

Counterparty means the other party 
to a swap to which a covered swap enti-
ty is a party. 

Covered counterparty means a finan-
cial end user with material swaps expo-
sure or a swap entity that enters into 
a swap with a covered swap entity. 

Covered swap entity means a swap 
dealer or major swap participant for 
which there is no prudential regulator. 

Cross-currency swap means a swap in 
which one party exchanges with an-
other party principal and interest rate 
payments in one currency for principal 
and interest rate payments in another 
currency, and the exchange of principal 
occurs on the date the swap is entered 
into, with a reversal of the exchange of 
principal at a later date that is agreed 
upon when the swap is entered into. 

Currency of Settlement means a cur-
rency in which a party has agreed to 
discharge payment obligations related 
to an uncleared swap or a group of 
uncleared swaps subject to a master 
netting agreement at the regularly oc-
curring dates on which such payments 
are due in the ordinary course. 

Data source means an entity and/or 
method from which or by which a cov-
ered swap entity obtains prices for 
swaps or values for other inputs used in 
a margin calculation. 

Day of execution means the calendar 
day at the time the parties enter into 
an uncleared swap, provided: 

(1) If each party is in a different cal-
endar day at the time the parties enter 
into the uncleared swap, the day of 
execution is deemed the latter of the 
two dates; and 

(2) If an uncleared swap is— 
(i) Entered into after 4:00 p.m. in the 

location of a party; or 
(ii) Entered into on a day that is not 

a business day in the location of a 
party, then the uncleared swap is 
deemed to have been entered into on 
the immediately succeeding day that is 
a business day for both parties, and 
both parties shall determine the day of 
execution with reference to that busi-
ness day. 

Dealer has the meaning specified in 
section 3(a)(5) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(5)). 

Depository institution has the meaning 
specified in section 3(c) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1813(c)). 

Eligible collateral means collateral de-
scribed in § 23.156. 
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Eligible master netting agreement 
means a written, legally enforceable 
agreement provided that: 

(1) The agreement creates a single 
legal obligation for all individual 
transactions covered by the agreement 
upon an event of default following any 
stay permitted by paragraph (2) of this 
definition, including upon an event of 
receivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty; 

(2) The agreement provides the cov-
ered swap entity the right to accel-
erate, terminate, and close-out on a 
net basis all transactions under the 
agreement and to liquidate or set-off 
collateral promptly upon an event of 
default, including upon an event of re-
ceivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty, provided 
that, in any such case, 

(i) Any exercise of rights under the 
agreement will not be stayed or avoid-
ed under applicable law in the relevant 
jurisdictions, other than: 

(A) In receivership, conservatorship, 
or resolution under the Federal Deposit 
Insurance Act (12 U.S.C. 1811 et seq.), 
Title II of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(12 U.S.C. 5381 et seq.), the Federal 
Housing Enterprises Financial Safety 
and Soundness Act of 1992, as amended 
(12 U.S.C. 4617), or the Farm Credit Act 
of 1971, as amended (12 U.S.C. 2183 and 
2279cc), or laws of foreign jurisdictions 
that are substantially similar to the 
U.S. laws referenced in this paragraph 
in order to facilitate the orderly reso-
lution of the defaulting counterparty; 
or 

(B) Where the agreement is subject 
by its terms to, or incorporates, any of 
the laws referenced in paragraph 
(2)(i)(A) of this definition; and 

(ii) The agreement may limit the 
right to accelerate, terminate, and 
close-out on a net basis all trans-
actions under the agreement and to liq-
uidate or set-off collateral promptly 
upon an event of default of the 
counterparty to the extent necessary 
for the counterparty to comply with 
the requirements of 12 CFR part 47; 12 
CFR part 252, subpart I; or 12 CFR part 
382, as applicable; 

(3) The agreement does not contain a 
walkaway clause (that is, a provision 
that permits a non-defaulting 
counterparty to make a lower payment 
than it otherwise would make under 
the agreement, or no payment at all, to 
a defaulter or the estate of a defaulter, 
even if the defaulter or the estate of 
the defaulter is a net creditor under 
the agreement); and 

(4) A covered swap entity that relies 
on the agreement for purposes of calcu-
lating the margin required by this part 
must: 

(i) Conduct sufficient legal review to 
conclude with a well-founded basis (and 
maintain sufficient written docu-
mentation of that legal review) that: 

(A) The agreement meets the require-
ments of paragraph (2) of this defini-
tion; and 

(B) In the event of a legal challenge 
(including one resulting from default 
or from receivership, conservatorship, 
insolvency, liquidation, or similar pro-
ceeding) the relevant court and admin-
istrative authorities would find the 
agreement to be legal, valid, binding, 
and enforceable under the law of the 
relevant jurisdictions; and 

(ii) Establish and maintain written 
procedures to monitor possible changes 
in relevant law and to ensure that the 
agreement continues to satisfy the re-
quirements of this definition. 

Financial end user means— 
(1) A counterparty that is not a swap 

entity and that is: 
(i) A bank holding company or a mar-

gin affiliate thereof; a savings and loan 
holding company; a U.S. intermediate 
holding company established or des-
ignated for purposes of compliance 
with 12 CFR 252.153; or a nonbank fi-
nancial institution supervised by the 
Board of Governors of the Federal Re-
serve System under Title I of the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C. 5323); 

(ii) A depository institution; a for-
eign bank; a Federal credit union or 
State credit union as defined in section 
2 of the Federal Credit Union Act (12 
U.S.C. 1752(1) and (6)); an institution 
that functions solely in a trust or fidu-
ciary capacity as described in section 
2(c)(2)(D) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(c)(2)(D)); an in-
dustrial loan company, an industrial 

VerDate Sep<11>2014 12:49 Nov 30, 2021 Jkt 253057 PO 00000 Frm 00578 Fmt 8010 Sfmt 8010 Y:\SGML\253057.XXX 253057sp
as

ch
al

 o
n 

D
S

K
JM

0X
7X

2P
R

O
D

 w
ith

 C
F

R



569 

Commodity Futures Trading Commission § 23.151 

bank, or other similar institution de-
scribed in section 2(c)(2)(H) of the Bank 
Holding Company Act (12 U.S.C. 
1841(c)(2)(H)); 

(iii) An entity that is state-licensed 
or registered as: 

(A) A credit or lending entity, includ-
ing a finance company; money lender; 
installment lender; consumer lender or 
lending company; mortgage lender, 
broker, or bank; motor vehicle title 
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending 
company; or commercial mortgage 
company; except entities registered or 
licensed solely on account of financing 
the entity’s direct sales of goods or 
services to customers; 

(B) A money services business, in-
cluding a check casher; money trans-
mitter; currency dealer or exchange; or 
money order or traveler’s check issuer; 

(iv) A regulated entity as defined in 
section 1303(20) of the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992 (12 U.S.C. 
4502(20)) or any entity for which the 
Federal Housing Finance Agency or its 
successor is the primary federal regu-
lator; 

(v) Any institution chartered in ac-
cordance with the Farm Credit Act of 
1971, as amended, 12 U.S.C. 2001 et seq. 
that is regulated by the Farm Credit 
Administration; 

(vi) A securities holding company; a 
broker or dealer; an investment adviser 
as defined in section 202(a) of the In-
vestment Advisers Act of 1940 (15 
U.S.C. 80b–2(a)); an investment com-
pany registered with the Securities and 
Exchange Commission under the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), a company that 
has elected to be regulated as a busi-
ness development company pursuant to 
section 54(a) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–53(a)), or 
a person that is registered with the 
U.S. Securities and Exchange Commis-
sion as a security-based swap dealer or 
a major security-based swap partici-
pant pursuant to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et 
seq.). 

(vii) A private fund as defined in sec-
tion 202(a) of the Investment Advisers 
Act of 1940 (15 U.S.C. 80–b–2(a)); an enti-

ty that would be an investment com-
pany under section 3 of the Investment 
Company Act of 1940 (15 U.S.C. 80a–3) 
but for section 3(c)(5)(C); or an entity 
that is deemed not to be an investment 
company under section 3 of the Invest-
ment Company Act of 1940 pursuant to 
Investment Company Act Rule 3a–7 
(§ 270.3a–7 of this title) of the Securities 
and Exchange Commission; 

(viii) A commodity pool, a com-
modity pool operator, a commodity 
trading advisor, a floor broker, a floor 
trader, an introducing broker or a fu-
tures commission merchant; 

(ix) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974 (29 
U.S.C. 1002); 

(x) An entity that is organized as an 
insurance company, primarily engaged 
in writing insurance or reinsuring risks 
underwritten by insurance companies, 
or is subject to supervision as such by 
a State insurance regulator or foreign 
insurance regulator; 

(xi) An entity, person, or arrange-
ment that is, or holds itself out as 
being, an entity, person, or arrange-
ment that raises money from investors, 
accepts money from clients, or uses its 
own money primarily for investing or 
trading or facilitating the investing or 
trading in loans, securities, swaps, 
funds, or other assets; or 

(xii) An entity that would be a finan-
cial end user described in paragraph (1) 
of this definition or a swap entity if it 
were organized under the laws of the 
United States or any State thereof. 

(2) The term ‘‘financial end user’’ 
does not include any counterparty that 
is: 

(i) A sovereign entity; 
(ii) A multilateral development bank; 
(iii) The Bank for International Set-

tlements and the European Stability 
Mechanism; 

(iv) An entity that is exempt from 
the definition of financial entity pursu-
ant to section 2(h)(7)(C)(iii) of the Act 
and implementing regulations; 

(v) An affiliate that qualifies for the 
exemption from clearing pursuant to 
section 2(h)(7)(D) of the Act; or 
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(vi) An eligible treasury affiliate that 
the Commission exempts from the re-
quirements of §§ 23.150 through 23.161 by 
rule. 

Foreign bank means an organization 
that is organized under the laws of a 
foreign country and that engages di-
rectly in the business of banking out-
side the United States. 

Foreign exchange forward has the 
meaning specified in section 1a(24) of 
the Act. 

Foreign exchange swap has the mean-
ing specified in section 1a(25) of the 
Act. 

Initial margin means the collateral, as 
calculated in accordance with § 23.154 
that is collected or posted in connec-
tion with one or more uncleared swaps. 

Initial margin model means an inter-
nal risk management model that: 

(1) Has been developed and designed 
to identify an appropriate, risk-based 
amount of initial margin that the cov-
ered swap entity must collect with re-
spect to one or more non-cleared swaps 
to which the covered swap entity is a 
party; and 

(2) Has been approved by the Com-
mission or a registered futures associa-
tion pursuant to § 23.154(b). 

Initial margin threshold amount means 
an aggregate credit exposure of $50 mil-
lion resulting from all uncleared swaps 
between a covered swap entity and its 
margin affiliates on the one hand, and 
a covered counterparty and its margin 
affiliates on the other. For purposes of 
this calculation, an entity shall not 
count a swap that is exempt pursuant 
to § 23.150(b). 

Major currencies means— 
(1) United States Dollar (USD); 
(2) Canadian Dollar (CAD); 
(3) Euro (EUR); 
(4) United Kingdom Pound (GBP); 
(5) Japanese Yen (JPY); 
(6) Swiss Franc (CHF); 
(7) New Zealand Dollar (NZD); 
(8) Australian Dollar (AUD); 
(9) Swedish Kronor (SEK); 
(10) Danish Kroner (DKK); 
(11) Norwegian Krone (NOK); and 
(12) Any other currency designated 

by the Commission. 
Margin affiliate. A company is a mar-

gin affiliate of another company if: 
(1) Either company consolidates the 

other on a financial statement pre-

pared in accordance with U.S. Gen-
erally Accepted Accounting Principles, 
the International Financial Reporting 
Standards, or other similar standards, 

(2) Both companies are consolidated 
with a third company on a financial 
statement prepared in accordance with 
such principles or standards, or 

(3) For a company that is not subject 
to such principles or standards, if con-
solidation as described in paragraph (1) 
or (2) of this definition would have oc-
curred if such principles or standards 
had applied. 

Market intermediary means— 
(1) A securities holding company; 
(2) A broker or dealer; 
(3) A futures commission merchant; 
(4) A swap dealer; or 
(5) A security-based swap dealer. 
Material swaps exposure for an entity 

means that, as of September 1 of any 
year, the entity and its margin affili-
ates have an average month-end aggre-
gate notional amount of uncleared 
swaps, uncleared security-based swaps, 
foreign exchange forwards, and foreign 
exchange swaps with all counterparties 
for March, April, and May of that year 
that exceeds $8 billion, where such 
amount is calculated only for the last 
business day of the month. Activities 
not carried out in the regular course of 
business and willfully designed to cir-
cumvent calculation at month-end to 
evade meeting the definition of mate-
rial swaps exposure shall be prohibited. 
An entity shall count the average 
month-end aggregate notional amount 
of an uncleared swap, an uncleared se-
curity-based swap, a foreign exchange 
forward, or a foreign exchange swap be-
tween the entity and a margin affiliate 
only one time. For purposes of this cal-
culation, an entity shall not count a 
swap that is exempt pursuant to 
§ 23.150(b) or a security-based swap that 
qualifies for an exemption under sec-
tion 3C(g)(10) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c–3(g)(4)) 
and implementing regulations or that 
satisfies the criteria in section 3C(g)(1) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78–c3(g)(4)) and implementing 
regulations. 

Minimum transfer amount means a 
combined initial and variation margin 
amount under which no actual transfer 
of funds is required. The minimum 
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transfer amount shall be $500,000. 
Where a counterparty to a covered 
swap entity owns two or more sepa-
rately managed accounts, a minimum 
transfer amount of up to $50,000 may be 
applied for each separately managed 
account. 

Multilateral development bank means: 
(1) The International Bank for Re-

construction and Development; 
(2) The Multilateral Investment 

Guarantee Agency; 
(3) The International Finance Cor-

poration; 
(4) The Inter-American Development 

Bank; 
(5) The Asian Development Bank; 
(6) The African Development Bank; 
(7) The European Bank for Recon-

struction and Development; 
(8) The European Investment Bank; 
(9) The European Investment Fund; 
(10) The Nordic Investment Bank; 
(11) The Caribbean Development 

Bank; 
(12) The Islamic Development Bank; 
(13) The Council of Europe Develop-

ment Bank; and 
(14) Any other entity that provides fi-

nancing for national or regional devel-
opment in which the U.S. government 
is a shareholder or contributing mem-
ber or which the Commission deter-
mines poses comparable credit risk. 

Non-financial end user means a 
counterparty that is not a swap dealer, 
a major swap participant, or a finan-
cial end user. 

Prudential regulator has the meaning 
specified in section 1a(39) of the Act. 

Savings and loan holding company has 
the meaning specified in section 10(n) 
of the Home Owners’ Loan Act (12 
U.S.C. 1467a(n)). 

Securities holding company has the 
meaning specified in section 618 of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act (12 U.S.C. 
1850a). 

Security-based swap has the meaning 
specified in section 3(a)(68) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 
78c(a)(68)). 

Separately managed account means an 
account of a counterparty to a covered 
swap entity that meets the following 
requirements: 

(1) The account is managed by an 
asset manager and governed by an in-

vestment management agreement, pur-
suant to which the counterparty grants 
the asset manager authority with re-
spect to a specified amount of the 
counterparty’s assets; 

(2) Swaps are entered into between 
the counterparty and the covered swap 
entity by the asset manager on behalf 
of the account pursuant to authority 
granted by the counterparty through 
an investment management agree-
ment; and 

(3) The swaps of such account are 
subject to a master netting agreement 
that does not provide for the netting of 
initial or variation margin obligations 
across all such accounts of the 
counterparty that have swaps out-
standing with the covered swap entity. 

Sovereign entity means a central gov-
ernment (including the U.S. govern-
ment) or an agency, department, min-
istry, or central bank of a central gov-
ernment. 

State means any State, common-
wealth, territory, or possession of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern 
Mariana Islands, American Samoa, 
Guam, or the United States Virgin Is-
lands. 

Swap entity means a person that is 
registered with the Commission as a 
swap dealer or major swap participant 
pursuant to the Act. 

Uncleared security-based swap means a 
security-based swap that is not, di-
rectly or indirectly, submitted to and 
cleared by a clearing agency registered 
with the Securities and Exchange Com-
mission pursuant to section 17A of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78a–1) or by a clearing agency 
that the U.S. Securities and Exchange 
Commission has exempted from reg-
istration by rule or order pursuant to 
section 17A of the Securities Exchange 
Act of 1934 (15 U.S.C. 78a–1). 

Uncleared swap means a swap that is 
not cleared by a registered derivatives 
clearing organization, or by a clearing 
organization that the Commission has 
exempted from registration by rule or 
order pursuant to section 5b(h) of the 
Act. 

U.S. Government-sponsored enterprise 
means an entity established or char-
tered by the U.S. government to serve 
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public purposes specified by federal 
statute but whose debt obligations are 
not explicitly guaranteed by the full 
faith and credit of the U.S. govern-
ment. 

Variation margin means collateral 
provided by a party to its counterparty 
to meet the performance of its obliga-
tion under one or more uncleared 
swaps between the parties as a result of 
a change in value of such obligations 
since the trade was executed or the last 
time such collateral was provided. 

Variation margin amount means the 
cumulative mark-to-market change in 
value to a covered swap entity of an 
uncleared swap, as measured from the 
date it is entered into (or in the case of 
an uncleared swap that has a positive 
or negative value to a covered swap en-
tity on the date it is entered into, such 
positive or negative value plus any cu-
mulative mark-to-market change in 
value to the covered swap entity of an 
uncleared swap after such date), less 
the value of all variation margin pre-
viously collected, plus the value of all 
variation margin previously posted 
with respect to such uncleared swap. 

[81 FR 695, Jan. 6, 2016, as amended at 83 FR 
60346, Nov. 26, 2018; 85 FR 27678, May 11, 2020; 
86 FR 246, Jan. 5, 2021; 86 FR 6857, Jan. 25, 
2021] 

§ 23.152 Collection and posting of ini-
tial margin. 

(a) Collection—(1) Initial obligation. On 
or before the business day after execu-
tion of an uncleared swap between a 
covered swap entity and a covered 
counterparty, the covered swap entity 
shall collect initial margin from the 
covered counterparty in an amount 
equal to or greater than an amount 
calculated pursuant to § 23.154, in a 
form that complies with § 23.156, and 
pursuant to custodial arrangements 
that comply with § 23.157. 

(2) Continuing obligation. The covered 
swap entity shall continue to hold ini-
tial margin from the covered 
counterparty in an amount equal to or 
greater than an amount calculated 
each business day pursuant to § 23.154, 
in a form that complies with § 23.156, 
and pursuant to custodial arrange-
ments that comply with § 23.157, until 
such uncleared swap is terminated or 
expires. 

(b) Posting—(1) Initial obligation. On or 
before the business day after execution 
of an uncleared swap between a covered 
swap entity and a financial end user 
with material swaps exposure, the cov-
ered swap entity shall post initial mar-
gin with the counterparty in an 
amount equal to or greater than an 
amount calculated pursuant to § 23.154, 
in a form that complies with § 23.156, 
and pursuant to custodial arrange-
ments that comply with § 23.157. 

(2) Continuing obligation. The covered 
swap entity shall continue to post ini-
tial margin with the counterparty in 
an amount equal to or greater than an 
amount calculated each business day 
pursuant to § 23.154, in a form that com-
plies with § 23.156, and pursuant to cus-
todial arrangements that comply with 
§ 23.157, until such uncleared swap is 
terminated or expires. 

(3) Minimum transfer amount. A cov-
ered swap entity is not required to col-
lect or to post initial margin pursuant 
to §§ 23.150 through 23.161 with respect 
to a particular counterparty unless and 
until the combined amount of initial 
margin and variation margin that is 
required pursuant to §§ 23.150 through 
23.161 to be collected or posted and that 
has not been collected or posted with 
respect to the counterparty is greater 
than the minimum transfer amount, as 
the term is defined in § 23.151. 

(c) Netting. (1) To the extent that one 
or more uncleared swaps are executed 
pursuant to an eligible master netting 
agreement between a covered swap en-
tity and covered counterparty, a cov-
ered swap entity may calculate and 
comply with the applicable initial mar-
gin requirements of §§ 23.150 through 
23.161 on an aggregate net basis with 
respect to all uncleared swaps governed 
by such agreement, subject to para-
graph (c)(2) of this section. 

(2)(i) Except as permitted in para-
graph (c)(2)(ii) of this section, if an eli-
gible master netting agreement covers 
uncleared swaps entered into on or 
after the applicable compliance date 
set forth in § 23.161, all the uncleared 
swaps covered by that agreement are 
subject to the requirements of §§ 23.150 
through 23.161 and included in the ag-
gregate netting portfolio for the pur-
poses of calculating and complying 
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with the margin requirements of 
§§ 23.150 through 23.161. 

(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘eligible 
master netting agreement’’ in § 23.151 
and to which collection and posting of 
margin applies on an aggregate net 
basis separate from and exclusive of 
any other uncleared swaps covered by 
the eligible master netting agreement. 
Any such netting portfolio that con-
tains any uncleared swap entered into 
on or after the applicable compliance 
date set forth in § 23.161 is subject to 
the requirements of §§ 23.150 through 
23.161. Any such netting portfolio that 
contains only uncleared swaps entered 
into before the applicable compliance 
date is not subject to the requirements 
of §§ 23.150 through 23.161. 

(d) Satisfaction of collection and post-
ing requirements. A covered swap entity 
shall not be deemed to have violated 
its obligation to collect or to post ini-
tial margin from a covered 
counterparty if: 

(1) The covered counterparty has re-
fused or otherwise failed to provide, or 
to accept, the required initial margin 
to, or from, the covered swap entity; 
and 

(2) The covered swap entity has: 
(i) Made the necessary efforts to col-

lect or to post the required initial mar-
gin, including the timely initiation and 
continued pursuit of formal dispute 
resolution mechanisms, including pur-
suant to § 23.504(b)(4), if applicable, or 
has otherwise demonstrated upon re-
quest to the satisfaction of the Com-
mission that it has made appropriate 
efforts to collect or to post the re-
quired initial margin; or 

(ii) Commenced termination of the 
uncleared swap with the covered 
counterparty promptly following the 
applicable cure period and notification 
requirements. 

[81 FR 695, Jan. 6, 2016, as amended at 86 FR 
6857, Jan. 25, 2021] 

§ 23.153 Collection and posting of vari-
ation margin. 

(a) Initial obligation. On or before the 
business day after the day of execution 
of an uncleared swap between a covered 

swap entity and a counterparty that is 
a swap entity or a financial end user, 
the covered swap entity shall collect 
the variation margin amount from the 
counterparty when the amount is posi-
tive, or post the variation margin 
amount with the counterparty when 
the amount is negative as calculated 
pursuant to § 23.155 and in a form that 
complies with § 23.156. 

(b) Continuing obligation. The covered 
swap entity shall continue to collect 
the variation margin amount from, or 
to post the variation margin amount 
with, the counterparty as calculated 
each business day pursuant to § 23.155 
and in a form that complies with 
§ 23.156 each business day until such 
uncleared swap is terminated or ex-
pires. 

(c) Minimum transfer amount. A cov-
ered swap entity is not required to col-
lect or to post variation margin pursu-
ant to §§ 23.150 through 23.161 with re-
spect to a particular counterparty un-
less and until the combined amount of 
initial margin and variation margin 
that is required pursuant to §§ 23.150 
through 23.161 to be collected or posted 
and that has not been collected or post-
ed with respect to the counterparty is 
greater than the minimum transfer 
amount, as the term is defined in 
§ 23.151. 

(d) Netting. (1) To the extent that 
more than one uncleared swap is exe-
cuted pursuant to an eligible master 
netting agreement between a covered 
swap entity and a counterparty, a cov-
ered swap entity may calculate and 
comply with the applicable variation 
margin requirements of this section on 
an aggregate basis with respect to all 
uncleared swaps governed by such 
agreement subject to paragraph (d)(2) 
of this section. 

(2)(i) Except as permitted in para-
graph (d)(2)(ii) of this section, if an eli-
gible master netting agreement covers 
uncleared swaps entered into on or 
after the applicable compliance date 
set forth in § 23.161, all the uncleared 
swaps covered by that agreement are 
subject to the requirements of §§ 23.150 
through 23.161 and included in the ag-
gregate netting portfolio for the pur-
poses of calculating and complying 
with the margin requirements of 
§§ 23.150 through 23.161. 
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(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘eligible 
master netting agreement’’ in § 23.151 
and to which collection and posting of 
margin applies on an aggregate net 
basis separate from and exclusive of 
any other uncleared swaps covered by 
the eligible master netting agreement. 
Any such netting portfolio that con-
tains any uncleared swap entered into 
on or after the applicable compliance 
date set forth in § 23.161 is subject to 
the requirements of §§ 23.150 through 
23.161. Any such netting portfolio that 
contains only uncleared swaps entered 
into before the applicable compliance 
date is not subject to the requirements 
of §§ 23.150 through 23.161. 

(e) Satisfaction of collection and pay-
ment requirements. A covered swap enti-
ty shall not be deemed to have violated 
its obligation to collect or to pay vari-
ation margin from a counterparty if: 

(1) The counterparty has refused or 
otherwise failed to provide or to accept 
the required variation margin to or 
from the covered swap entity; and 

(2) The covered swap entity has: 
(i) Made the necessary efforts to col-

lect or to post the required variation 
margin, including the timely initiation 
and continued pursuit of formal dis-
pute resolution mechanisms, including 
pursuant to § 23.504(b)(4), if applicable, 
or has otherwise demonstrated upon re-
quest to the satisfaction of the Com-
mission that it has made appropriate 
efforts to collect or to post the re-
quired variation margin; or 

(ii) Commenced termination of the 
uncleared swap with the counterparty 
promptly following the applicable cure 
period and notification requirements. 

[81 FR 695, Jan. 6, 2016, as amended at 86 FR 
6857, Jan. 25, 2021] 

§ 23.154 Calculation of initial margin. 

(a) Means of calculation. (1) Each busi-
ness day each covered swap entity shall 
calculate an initial margin amount to 
be collected from each covered 
counterparty using: 

(i) A risk-based model that meets the 
requirements of paragraph (b) of this 
section; or 

(ii) The table-based method set forth 
in paragraph (c) of this section. 

(2) Each business day each covered 
swap entity shall calculate an initial 
margin amount to be posted with each 
financial end user with material swaps 
exposure using: 

(i) A risk-based model that meets the 
requirements of paragraph (b) of this 
section; or 

(ii) The table-based method set forth 
in paragraph (c) of this section. 

(3) Each covered swap entity may re-
duce the amounts calculated pursuant 
to paragraphs (a)(1) and (2) of this sec-
tion by the initial margin threshold 
amount provided that the reduction 
does not include any portion of the ini-
tial margin threshold amount already 
applied by the covered swap entity or 
its margin affiliates in connection with 
other uncleared swaps with the 
counterparty or its margin affiliates. 

(4) The amounts calculated pursuant 
to paragraph (a)(3) of this section shall 
not be less than zero. 

(5) A covered swap entity would be 
deemed to calculate initial margin as 
required by paragraph (a)(1) of this sec-
tion if it uses the amount of initial 
margin calculated by a counterparty 
that is a swap entity and the initial 
margin amount is calculated using the 
swap entity’s risk-based model that 
meets the requirements of paragraph 
(b) of this section or is approved by a 
prudential regulator, provided that ini-
tial margin calculated in such manner 
is used only with respect to uncleared 
swaps entered into by the covered swap 
entity and the swap entity for the pur-
pose of hedging the covered swap enti-
ty’s swaps with non-swap entity 
counterparties. 

(b) Risk-based models—(1) Commission 
or registered futures association approval. 
(i) A covered swap entity shall obtain 
the written approval of the Commis-
sion or a registered futures association 
to use a model to calculate the initial 
margin required in §§ 23.150 through 
23.161. 

(ii) A covered swap entity shall dem-
onstrate that the model satisfies all of 
the requirements of this section on an 
ongoing basis. 

(iii) A covered swap entity shall no-
tify the Commission and the registered 
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futures association in writing 60 days 
prior to: 

(A) Extending the use of an initial 
margin model that has been approved 
to an additional product type; 

(B) Making any change to any initial 
margin model that has been approved 
that would result in a material change 
in the covered swap entity’s assess-
ment of initial margin requirements; 
or 

(C) Making any material change to 
modeling assumptions used by the ini-
tial margin model. 

(iv) The Commission or the reg-
istered futures association may rescind 
approval of the use of any initial mar-
gin model, in whole or in part, or may 
impose additional conditions or re-
quirements if the Commission or the 
registered futures association deter-
mines, in its discretion, that the model 
no longer complies with this section. 

(2) Elements of the model. (i) The ini-
tial margin model shall calculate an 
amount of initial margin that is equal 
to the potential future exposure of the 
uncleared swap or netting portfolio of 
uncleared swaps covered by an eligible 
master netting agreement. Potential 
future exposure is an estimate of the 
one-tailed 99 percent confidence inter-
val for an increase in the value of the 
uncleared swap or netting portfolio of 
uncleared swaps due to an instanta-
neous price shock that is equivalent to 
a movement in all material underlying 
risk factors, including prices, rates, 
and spreads, over a holding period 
equal to the shorter of ten business 
days or the maturity of the swap or 
netting portfolio. 

(ii) All data used to calibrate the ini-
tial margin model shall be based on an 
equally weighted historical observa-
tion period of at least one year and not 
more than five years and must incor-
porate a period of significant financial 
stress for each broad asset class that is 
appropriate to the uncleared swaps to 
which the initial margin model is ap-
plied. 

(iii) The initial margin model shall 
use risk factors sufficient to measure 
all material price risks inherent in the 
transactions for which initial margin is 
being calculated. The risk categories 
shall include, but should not be limited 
to, foreign exchange or interest rate 

risk, credit risk, equity risk, and com-
modity risk, as appropriate. For mate-
rial exposures in significant currencies 
and markets, modeling techniques 
shall capture spread and basis risk and 
shall incorporate a sufficient number 
of segments of the yield curve to cap-
ture differences in volatility and im-
perfect correlation of rates along the 
yield curve. 

(iv) In the case of an uncleared cross- 
currency swap, the initial margin 
model need not recognize any risks or 
risk factors associated with the fixed, 
physically-settled foreign exchange 
transactions associated with the ex-
change of principal embedded in the 
uncleared cross-currency swap. The ini-
tial margin model must recognize all 
material risks and risk factors associ-
ated with all other payments and cash 
flows that occur during the life of the 
uncleared cross-currency swap. 

(v) The initial margin model may 
calculate initial margin for an 
uncleared swap or netting portfolio of 
uncleared swaps covered by an eligible 
master netting agreement. It may re-
flect offsetting exposures, diversifica-
tion, and other hedging benefits for 
uncleared swaps that are governed by 
the same eligible master netting agree-
ment by incorporating empirical cor-
relations within the following broad 
risk categories, provided the covered 
swap entity validates and dem-
onstrates the reasonableness of its 
process for modeling and measuring 
hedging benefits: Commodity, credit, 
equity, and foreign exchange or inter-
est rate. Empirical correlations under 
an eligible master netting agreement 
may be recognized by the model within 
each broad risk category, but not 
across broad risk categories. 

(vi) If the initial margin model does 
not explicitly reflect offsetting expo-
sures, diversification, and hedging ben-
efits between subsets of uncleared 
swaps within a broad risk category, the 
covered swap entity shall calculate an 
amount of initial margin separately for 
each subset of uncleared swaps for 
which such relationships are explicitly 
recognized by the model. The sum of 
the initial margin amounts calculated 
for each subset of uncleared swaps 
within a broad risk category will be 
used to determine the aggregate initial 
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margin due from the counterparty for 
the portfolio of uncleared swaps within 
the broad risk category. 

(vii) The sum of the initial margin 
calculated for each broad risk category 
shall be used to determine the aggre-
gate initial margin due from the 
counterparty. 

(viii) The initial margin model shall 
not permit the calculation of any ini-
tial margin to be offset by, or other-
wise take into account, any initial 
margin that may be owed or otherwise 
payable by the covered swap entity to 
the counterparty. 

(ix) The initial margin model shall 
include all material risks arising from 
the nonlinear price characteristics of 
option positions or positions with em-
bedded optionality and the sensitivity 
of the market value of the positions to 
changes in the volatility of the under-
lying rates, prices, or other material 
risk factors. 

(x) The covered swap entity shall not 
omit any risk factor from the calcula-
tion of its initial margin that the cov-
ered swap entity uses in its model un-
less it has first demonstrated to the 
satisfaction of the Commission or the 
registered futures association that 
such omission is appropriate. 

(xi) The covered swap entity shall 
not incorporate any proxy or approxi-
mation used to capture the risks of the 
covered swap entity’s uncleared swaps 
unless it has first demonstrated to the 
satisfaction of the Commission or the 
registered futures association that 
such proxy or approximation is appro-
priate. 

(xii) The covered swap entity shall 
have a rigorous and well-defined proc-
ess for re-estimating, re-evaluating, 
and updating its internal margin mod-
els to ensure continued applicability 
and relevance. 

(xiii) The covered swap entity shall 
review and, as necessary, revise the 
data used to calibrate the initial mar-
gin model at least annually, and more 
frequently as market conditions war-
rant, to ensure that the data incor-
porate a period of significant financial 
stress appropriate to the uncleared 
swaps to which the initial margin 
model is applied. 

(xiv) The level of sophistication of 
the initial margin model shall be com-

mensurate with the complexity of the 
swaps to which it is applied. In calcu-
lating an initial margin amount, the 
initial margin model may make use of 
any of the generally accepted ap-
proaches for modeling the risk of a sin-
gle instrument or portfolio of instru-
ments. 

(xv) The Commission or the reg-
istered futures association may in its 
discretion require a covered swap enti-
ty using an initial margin model to 
collect a greater amount of initial 
margin than that determined by the 
covered swap entity’s initial margin 
model if the Commission or the reg-
istered futures association determines 
that the additional collateral is appro-
priate due to the nature, structure, or 
characteristics of the covered swap en-
tity’s transaction(s) or is commensu-
rate with the risks associated with the 
transaction(s). 

(3) [Reserved] 
(4) Periodic review. A covered swap en-

tity shall periodically, but no less fre-
quently than annually, review its ini-
tial margin model in light of develop-
ments in financial markets and mod-
eling technologies, and enhance the 
initial margin model as appropriate to 
ensure that it continues to meet the 
requirements for approval in this sec-
tion. 

(5) Control, oversight, and validation 
mechanisms. (i) The covered swap entity 
shall maintain a risk management unit 
in accordance with § 23.600(c)(4)(i) that 
is independent from the business trad-
ing unit (as defined in § 23.600). 

(ii) The covered swap entity’s risk 
control unit shall validate its initial 
margin model prior to implementation 
and on an ongoing basis. The covered 
swap entity’s validation process shall 
be independent of the development, im-
plementation, and operation of the ini-
tial margin model, or the validation 
process shall be subject to an inde-
pendent review of its adequacy and ef-
fectiveness. The validation process 
shall include: 

(A) An evaluation of the conceptual 
soundness of (including developmental 
evidence supporting) the initial margin 
model; 

(B) An ongoing monitoring process 
that includes verification of processes 
and benchmarking by comparing the 
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covered swap entity’s initial margin 
model outputs (estimation of initial 
margin) with relevant alternative in-
ternal and external data sources or es-
timation techniques. The benchmark(s) 
must address the model’s limitations. 
When applicable the covered swap enti-
ty should consider benchmarks that 
allow for non-normal distributions 
such as historical and Monte Carlo 
simulations. When applicable valida-
tion shall include benchmarking 
against observable margin standards to 
ensure that the initial margin required 
is not less than what a derivatives 
clearing organization would require for 
similar cleared transactions; and 

(C) An outcomes analysis process 
that includes back testing the model. 
This analysis shall recognize and com-
pensate for the challenges inherent in 
back testing over periods that do not 
contain significant financial stress. 

(iii) If the validation process reveals 
any material problems with the model, 
the covered swap entity must promptly 
notify the Commission and the reg-
istered futures association of the prob-
lems, describe to the Commission and 
the registered futures association any 
remedial actions being taken, and ad-
just the model to ensure an appro-
priately conservative amount of re-
quired initial margin is being cal-
culated. 

(iv) In accordance with § 23.600(e)(2), 
the covered swap entity shall have an 
internal audit function independent of 
the business trading unit and the risk 
management unit that at least annu-
ally assesses the effectiveness of the 
controls supporting the initial margin 
model measurement systems, including 
the activities of the business trading 
units and risk control unit, compliance 
with policies and procedures, and cal-
culation of the covered swap entity’s 
initial margin requirements under this 
part. At least annually, the internal 
audit function shall report its findings 
to the covered swap entity’s governing 
body, senior management, and chief 
compliance officer. 

(6) Documentation. The covered swap 
entity shall adequately document all 
material aspects of its model, includ-
ing management and valuation of 
uncleared swaps to which it applies, 
the control, oversight, and validation 

of the initial margin model, any review 
processes and the results of such proc-
esses. 

(7) Escalation procedures. The covered 
swap entity must adequately docu-
ment— 

(i) Internal authorization procedures, 
including escalation procedures, that 
require review and approval of any 
change to the initial margin calcula-
tion under the initial margin model; 

(ii) Demonstrable analysis that any 
basis for any such change is consistent 
with the requirements of this section; 
and 

(iii) Independent review of such de-
monstrable analysis and approval. 

(c) Table-based method. If a model 
meeting the standards set forth in 
paragraph (b) of this section is not 
used, initial margin shall be calculated 
in accordance with this paragraph. 

(1) Standardized initial margin sched-
ule. 

Asset class 

Gross initial 
margin 

(% of notional 
exposure) 

Credit: 0–2 year duration ............................... 2 
Credit: 2–5 year duration ............................... 5 
Credit: 5+ year duration ................................ 10 
Commodity ..................................................... 15 
Equity ............................................................. 15 
Foreign Exchange/Currency .......................... 6 
Cross Currency Swaps: 0–2 year duration ... 1 
Cross Currency Swaps: 2–5 year duration ... 2 
Cross Currency Swaps: 5+ year duration ..... 4 
Interest Rate: 0–2 year duration ................... 1 
Interest Rate: 2–5 year duration ................... 2 
Interest Rate: 5+ year duration ..................... 4 
Other .............................................................. 15 

(2) Net to gross ratio adjustment. (i) For 
multiple uncleared swaps subject to an 
eligible master netting agreement, the 
initial margin amount under the stand-
ardized table shall be computed accord-
ing to this paragraph. 

(ii) Initial Margin = 0.4 × Gross Ini-
tial Margin + 0.6 × Net-to-Gross Ratio × 
Gross Initial Margin, where: 

(A) Gross Initial Margin = the sum of 
the product of each uncleared swap’s 
effective notional amount and the 
gross initial margin requirement for 
all uncleared swaps subject to the eli-
gible master netting agreement; 

(B) Net-to-Gross Ratio = the ratio of 
the net current replacement cost to the 
gross current replacement cost; 

(C) Gross Current Replacement cost = 
the sum of the replacement cost for 
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each uncleared swap subject to the eli-
gible master netting agreement for 
which the cost is positive; and 

(D) Net Current Replacement Cost = 
the total replacement cost for all 
uncleared swaps subject to the eligible 
master netting agreement. 

(E) In cases where the gross replace-
ment cost is zero, the Net-to-Gross 
Ratio shall be set to 1.0. 

[81 FR 695, Jan. 6, 2016, as amended at 86 FR 
246, Jan. 5, 2021] 

§ 23.155 Calculation of variation mar-
gin. 

(a) Means of calculation. (1) Each busi-
ness day each covered swap entity shall 
calculate variation margin for itself 
and for each counterparty that is a 
swap entity or a financial end user 
using methods, procedures, rules, and 
inputs that to the maximum extent 
practicable rely on recently-executed 
transactions, valuations provided by 
independent third parties, or other ob-
jective criteria. 

(2) Each covered swap entity shall 
have in place alternative methods for 
determining the value of an uncleared 
swap in the event of the unavailability 
or other failure of any input required 
to value a swap. 

(b) Control mechanisms. (1) Each cov-
ered swap entity shall create and main-
tain documentation setting forth the 
variation methodology with sufficient 
specificity to allow the counterparty, 
the Commission, the registered futures 
association, and any applicable pruden-
tial regulator to calculate a reasonable 
approximation of the margin require-
ment independently. 

(2) Each covered swap entity shall 
evaluate the reliability of its data 
sources at least annually, and make 
adjustments, as appropriate. 

(3) The Commission or the registered 
futures association at any time may 
require a covered swap entity to pro-
vide further data or analysis con-
cerning the methodology or a data 
source, including: 

(i) An explanation of the manner in 
which the methodology meets the re-
quirements of this section; 

(ii) A description of the mechanics of 
the methodology; 

(iii) The conceptual basis of the 
methodology; 

(iv) The empirical support for the 
methodology; and 

(v) The empirical support for the as-
sessment of the data sources. 

§ 23.156 Forms of margin. 
(a) Initial margin—(1) Eligible collat-

eral. A covered swap entity shall col-
lect and post as initial margin for 
trades with a covered counterparty 
only the following types of collateral: 

(i) Immediately available cash funds 
denominated in: 

(A) U.S. dollars; 
(B) A major currency; 
(C) A currency of settlement for the 

uncleared swap; 
(ii) A security that is issued by, or 

unconditionally guaranteed as to the 
timely payment of principal and inter-
est by, the U.S. Department of Treas-
ury; 

(iii) A security that is issued by, or 
unconditionally guaranteed as to the 
timely payment of principal and inter-
est by, a U.S. government agency 
(other than the U.S. Department of 
Treasury) whose obligations are fully 
guaranteed by the full faith and credit 
of the U.S. government; 

(iv) A security that is issued by, or 
fully guaranteed as to the payment of 
principal and interest by, the European 
Central Bank or a sovereign entity 
that is assigned no higher than a 20 
percent risk weight under the capital 
rules applicable to swap dealers subject 
to regulation by a prudential regu-
lator; 

(v) A publicly traded debt security 
issued by, or an asset-backed security 
fully guaranteed as to the timely pay-
ment of principal and interest by, a 
U.S. Government-sponsored enterprise 
that is operating with capital support 
or another form of direct financial as-
sistance received from the U.S. govern-
ment that enables the repayments of 
the U.S. Government-sponsored enter-
prise’s eligible securities; 

(vi) A security that is issued by, or 
fully guaranteed as to the payment of 
principal and interest by, the Bank for 
International Settlements, the Inter-
national Monetary Fund, or a multilat-
eral development bank; 

(vii) Other publicly-traded debt that 
has been deemed acceptable as initial 
margin by a prudential regulator; 
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(viii) A publicly traded common eq-
uity security that is included in: 

(A) The Standard & Poor’s Composite 
1500 Index or any other similar index of 
liquid and readily marketable equity 
securities as determined by the Com-
mission; or 

(B) An index that a covered swap en-
tity’s supervisor in a foreign jurisdic-
tion recognizes for purposes of includ-
ing publicly traded common equity as 
initial margin under applicable regu-
latory policy, if held in that foreign ju-
risdiction; 

(ix) Securities in the form of redeem-
able securities in a pooled investment 
fund representing the security-holder’s 
proportional interest in the fund’s net 
assets and that are issued and re-
deemed only on the basis of the market 
value of the fund’s net assets prepared 
each business day after the security- 
holder makes its investment commit-
ment or redemption request to the 
fund, if the fund’s investments are lim-
ited to the following: 

(A) Securities that are issued by, or 
unconditionally guaranteed as to the 
timely payment of principal and inter-
est by, the U.S. Department of the 
Treasury, and immediately-available 
cash funds denominated in U.S. dollars; 
or 

(B) Securities denominated in a com-
mon currency and issued by, or fully 
guaranteed as to the payment of prin-
cipal and interest by, the European 
Central Bank or a sovereign entity 
that is assigned no higher than a 20 
percent risk weight under the capital 
rules applicable to swap dealers subject 
to regulation by a prudential regu-
lator, and immediately-available cash 
funds denominated in the same cur-
rency; and 

(C) Assets of the fund may not be 
transferred through securities lending, 
securities borrowing, repurchase agree-
ments, reverse repurchase agreements, 

or other means that involve the fund 
having rights to acquire the same or 
similar assets from the transferee, or 

(x) Gold. 
(2) Prohibition of certain assets. A cov-

ered swap entity may not collect or 
post as initial margin any asset that is 
a security issued by: 

(i) The covered swap entity or a mar-
gin affiliate of the covered swap entity 
(in the case of posting) or the 
counterparty or any margin affiliate of 
the counterparty (in the case of collec-
tion); 

(ii) A bank holding company, a sav-
ings and loan holding company, a U.S. 
intermediate holding company estab-
lished or designated for purposes of 
compliance with 12 CFR 252.153, a for-
eign bank, a depository institution, a 
market intermediary, a company that 
would be any of the foregoing if it were 
organized under the laws of the United 
States or any State, or a margin affil-
iate of any of the foregoing institu-
tions, or 

(iii) A nonbank financial institution 
supervised by the Board of Governors 
of the Federal Reserve System under 
Title I of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(12 U.S.C. 5323). 

(3) Haircuts. (i) The value of any eligi-
ble collateral collected or posted to 
satisfy initial margin requirements 
shall be subject to the sum of the fol-
lowing discounts, as applicable: 

(A) An 8 percent discount for initial 
margin collateral denominated in a 
currency that is not the currency of 
settlement for the uncleared swap, ex-
cept for eligible types of collateral de-
nominated in a single termination cur-
rency designated as payable to the non- 
posting counterparty as part of the eli-
gible master netting agreement; and 

(B) The discounts set forth in the fol-
lowing table: 

STANDARDIZED HAIRCUT SCHEDULE 

Cash in same currency as swap obligation ................................................................................ 0.0 
Eligible government and related debt (e.g., central bank, multilateral development bank, GSE 

securities identified in paragraph (a)(1)(v) of this section): Residual maturity less than one- 
year .......................................................................................................................................... 0.5 

Eligible government and related debt (e.g., central bank, multilateral development bank, GSE 
securities identified in paragraph (a)(1)(v) of this section): Residual maturity between one 
and five years ........................................................................................................................... 2.0 
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STANDARDIZED HAIRCUT SCHEDULE—Continued 

Eligible government and related debt (e.g., central bank, multilateral development bank, GSE 
securities identified in paragraph (a)(1)(v) of this section): Residual maturity greater than 
five years .................................................................................................................................. 4.0 

Eligible corporate debt (including eligible GSE debt securities not identified in paragraph 
(a)(1)(v) of this section): Residual maturity less than one-year .............................................. 1.0 

Eligible corporate debt (including eligible GSE debt securities not identified in paragraph 
(a)(1)(v) of this section): Residual maturity between one and five years ............................... 4.0 

Eligible corporate debt (including eligible GSE debt securities not identified in paragraph 
(a)(1)(v) of this section): Residual maturity greater than five years ........................................ 8.0 

Equities included in S&P 500 or related index ............................................................................ 15.0 
Equities included in S&P 1500 Composite or related index but not S&P 500 or related index 25.0 
Gold ............................................................................................................................................. 15.0 
Additional (additive) haircut on asset in which the currency of the swap obligation differs from 

that of the collateral asset ........................................................................................................ 8.0 

(ii) The value of initial margin col-
lateral shall be computed as the prod-
uct of the cash or market value of the 
eligible collateral asset times one 
minus the applicable haircut expressed 
in percentage terms. The total value of 
all initial margin collateral is cal-
culated as the sum of those values for 
each eligible collateral asset. 

(b) Variation margin—(1) Eligible col-
lateral—(i) Swaps with a swap entity. (A) 
A covered swap entity shall post and 
collect as variation margin to or from 
a counterparty that is a swap entity 
only immediately available cash funds 
that are denominated in: U.S. dollars; 

(B) Another major currency; or 
(C) The currency of settlement of the 

uncleared swap. 
(ii) Swaps with a financial end user. A 

covered swap entity may post and col-
lect as variation margin to or from a 
counterparty that is a financial end 
user any asset that is eligible to be 
posted or collected as initial margin 
under paragraphs (a)(1) and (2) of this 
section. 

(2) Haircuts. (i) The value of any eligi-
ble collateral collected or posted to 
satisfy variation margin requirements 
shall be subject to the sum of the fol-
lowing discounts, as applicable: 

(A) An 8% discount for variation 
margin collateral denominated in a 
currency that is not the currency of 
settlement for the uncleared swap ex-
cept for immediately available cash 
funds denominated in U.S. cash funds 
or another major currency; and 

(B) The discounts for initial margin 
set forth in the table in paragraph 
(a)(3)(i)(B) of this section. 

(ii) The value of variation margin 
collateral shall be computed as the 
product of the cash or market value of 
the eligible collateral asset times one 
minus the applicable haircut expressed 
in percentage terms. The total value of 
all variation margin collateral shall be 
calculated as the sum of those values 
of each eligible collateral asset. 

(c) Monitoring obligation. A covered 
swap entity shall monitor the market 
value and eligibility of all collateral 
collected and posted to satisfy the mar-
gin requirements of §§ 23.150 through 
23.161. To the extent that the market 
value of such collateral has declined, 
the covered swap entity shall promptly 
collect or post such additional eligible 
collateral as is necessary to maintain 
compliance with the margin require-
ments of §§ 23.150 through 23.161. To the 
extent that the collateral is no longer 
eligible, the covered swap entity shall 
promptly collect or post sufficient eli-
gible replacement collateral to comply 
with the margin requirements of 
§§ 23.150 through 23.161. 

(d) Excess margin. A covered swap en-
tity may collect or post initial margin 
or variation margin that is not re-
quired pursuant to §§ 23.150 through 
23.161 in any form of collateral. 

[81 FR 695, Jan. 6, 2016, as amended at 82 FR 
56169, Nov. 28, 2017] 

§ 23.157 Custodial arrangements. 
(a) Initial margin posted by covered 

swap entities. Each covered swap entity 
that posts initial margin with respect 
to an uncleared swap shall require that 
all funds or other property that the 
covered swap entity provides as initial 
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margin be held by one or more 
custodians that are not the covered 
swap entity, the counterparty, or mar-
gin affiliates of the covered swap enti-
ty or the counterparty. 

(b) Initial margin collected by covered 
swap entities. Each covered swap entity 
that collects initial margin required by 
§ 23.152 with respect to an uncleared 
swap shall require that such initial 
margin be held by one or more 
custodians that are not the covered 
swap entity, the counterparty, or mar-
gin affiliates of the covered swap enti-
ty or the counterparty. 

(c) Custodial agreement. Each covered 
swap entity shall enter into an agree-
ment with each custodian that holds 
funds pursuant to paragraphs (a) or (b) 
of this section that: 

(1) Prohibits the custodian from re-
hypothecating, repledging, reusing, or 
otherwise transferring (through securi-
ties lending, securities borrowing, re-
purchase agreement, reverse repur-
chase agreement or other means) the 
collateral held by the custodian except 
that cash collateral may be held in a 
general deposit account with the custo-
dian if the funds in the account are 
used to purchase an asset described in 
§ 23.156(a)(1)(ii) through (x), such asset 
is held in compliance with this section, 
and such purchase takes place within a 
time period reasonably necessary to 
consummate such purchase after the 
cash collateral is posted as initial mar-
gin; and 

(2) Is a legal, valid, binding, and en-
forceable agreement under the laws of 
all relevant jurisdictions including in 
the event of bankruptcy, insolvency, or 
a similar proceeding. 

(3) Notwithstanding paragraph (c)(1) 
of this section, a custody agreement 
may permit the posting party to sub-
stitute or direct any reinvestment of 
posted collateral held by the custodian, 
provided that, with respect to collat-
eral posted or collected pursuant to 
§ 23.152, the agreement requires the 
posting party, when it substitutes or 
directs the reinvestment of posted col-
lateral held by the custodian. 

(i) To substitute only funds or other 
property that would qualify as eligible 
collateral under § 23.156, and for which 
the amount net of applicable discounts 
described in § 23.156 would be sufficient 

to meet the requirements of § 23.152; 
and 

(ii) To direct reinvestment of funds 
only in assets that would qualify as eli-
gible collateral under § 23.156, and for 
which the amount net of applicable dis-
counts described in § 23.156 would be 
sufficient to meet the requirements of 
§ 23.152. 

[81 FR 695, Jan. 6, 2016, as amended at 85 FR 
27678, May 11, 2020] 

§ 23.158 Margin documentation. 

(a) General requirement. Each covered 
swap entity shall execute documenta-
tion with each counterparty that com-
plies with the requirements of § 23.504 
and that complies with this section, as 
applicable. For uncleared swaps be-
tween a covered swap entity and a 
counterparty that is a swap entity or a 
financial end user, the documentation 
shall provide the covered swap entity 
with the contractual right and obliga-
tion to exchange initial margin and 
variation margin in such amounts, in 
such form, and under such cir-
cumstances as are required by §§ 23.150 
through 23.161. With respect to the 
minimum transfer amount, if a covered 
swap entity and a counterparty that is 
a swap entity or a financial end user 
agree to have separate minimum trans-
fer amounts for initial and variation 
margin, the documentation shall speci-
fy the amounts to be allocated for ini-
tial margin and variation margin. Such 
amounts, on a combined basis, must 
not exceed the minimum transfer 
amount, as the term is defined in 
§ 23.151. 

(b) Contents of the documentation. The 
margin documentation shall: 

(1) Specify the methods, procedures, 
rules, inputs, and data sources to be 
used for determining the value of 
uncleared swaps for purposes of calcu-
lating variation margin; 

(2) Describe the methods, procedures, 
rules, inputs, and data sources to be 
used to calculate initial margin for 
uncleared swaps entered into between 
the covered swap entity and the 
counterparty; and 

(3) Specify the procedures by which 
any disputes concerning the valuation 
of uncleared swaps, or the valuation of 
assets collected or posted as initial 
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margin or variation margin may be re-
solved. 

[81 FR 695, Jan. 6, 2016, as amended at 86 FR 
6858, Jan. 25, 2021] 

§ 23.159 Special rules for affiliates. 
(a) Initial margin. (1) Except as pro-

vided in paragraph (c) of this section, a 
covered swap entity shall not be re-
quired to collect initial margin from a 
margin affiliate provided that the cov-
ered swap entity meets the following 
conditions: 

(i) The swaps are subject to a central-
ized risk management program that is 
reasonably designed to monitor and to 
manage the risks associated with the 
inter-affiliate swaps; and 

(ii) The covered swap entity ex-
changes variation margin with the 
margin affiliate in accordance with 
paragraph (b) of this section. 

(2)(i) A covered swap entity shall post 
initial margin to any margin affiliate 
that is a swap entity subject to the 
rules of a Prudential Regulator in an 
amount equal to the amount that the 
swap entity is required to collect from 
the covered swap entity pursuant to 
the rules of the Prudential Regulator. 

(ii) A covered swap entity shall not 
be required to post initial margin to 
any other margin affiliate pursuant to 
§§ 23.150 through 23.161. 

(b) Variation margin. Each covered 
swap entity shall post and collect vari-
ation margin with each margin affil-
iate that is a swap entity or a financial 
end user in accordance with all appli-
cable provisions of §§ 23.150 through 
23.161. 

(c) Foreign margin affiliates. (1) For 
purposes of this section, the term out-
ward facing margin affiliate means a 
margin affiliate that enters into swaps 
with third parties. 

(2) Except as provided in paragraph 
(c)(3) of this section, each covered swap 
entity shall collect initial margin in 
accordance with all applicable provi-
sions of §§ 23.150 through 23.161 from 
each margin affiliate that meets the 
following criteria: 

(i) The margin affiliate is a financial 
end user; 

(ii) The margin affiliate enters into 
swaps with third parties, or enters into 
swaps with any other margin affiliate 
that, directly or indirectly (including 

through a series of transactions), en-
ters into swaps with third parties, for 
which the provisions of §§ 23.150 
through 23.161 would apply if any such 
margin affiliate were a swap entity; 
and 

(iii) Any such outward facing margin 
affiliate is located in a jurisdiction 
that the Commission has not found to 
be eligible for substituted compliance 
with regard to the provisions of §§ 23.150 
through 23.161 and does not collect ini-
tial margin for such swaps in a manner 
that would comply with the provisions 
of §§ 23.150 through 23.161. 

(3) The custodian for initial margin 
collected pursuant to paragraph (c)(1) 
of this section may be the covered swap 
entity or a margin affiliate of the cov-
ered swap entity. 

§ 23.160 Cross-border application. 

(a) Definitions. For purposes of this 
section only: 

(1) Foreign Consolidated Subsidiary 
means a non-U.S. CSE in which an ulti-
mate parent entity that is a U.S. per-
son has a controlling financial interest, 
in accordance with U.S. GAAP, such 
that the U.S. ultimate parent entity 
includes the non-U.S. CSE’s operating 
results, financial position and state-
ment of cash flows in the U.S. ultimate 
parent entity’s consolidated financial 
statements, in accordance with U.S. 
GAAP. 

(2) Guarantee means an arrangement 
pursuant to which one party to an 
uncleared swap has rights of recourse 
against a guarantor, with respect to its 
counterparty’s obligations under the 
uncleared swap. For these purposes, a 
party to an uncleared swap has rights 
of recourse against a guarantor if the 
party has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or 
in part, payments from the guarantor 
with respect to its counterparty’s obli-
gations under the uncleared swap. In 
addition, in the case of any arrange-
ment pursuant to which the guarantor 
has a conditional or unconditional le-
gally enforceable right to receive or 
otherwise collect, in whole or in part, 
payments from any other guarantor 
with respect to the counterparty’s obli-
gations under the uncleared swap, such 
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arrangement will be deemed a guar-
antee of the counterparty’s obligations 
under the uncleared swap by the other 
guarantor. 

(3) International standards mean the 
margin policy framework for non- 
cleared, bilateral derivatives issued by 
the Basel Committee on Banking Su-
pervision and the International Organi-
zation of Securities in September 2013, 
as subsequently updated, revised, or 
otherwise amended, or any other inter-
national standards, principles or guid-
ance relating to margin requirements 
for non-cleared, bilateral derivatives 
that the Commission may in the future 
recognize, to the extent that they are 
consistent with United States law (in-
cluding the margin requirements in the 
Commodity Exchange Act). 

(4) Non-U.S. CSE means a covered 
swap entity that is not a U.S. person. 
The term ‘‘non-U.S. CSE’’ includes a 
‘‘Foreign Consolidated Subsidiary’’ or 
a U.S. branch of a non-U.S. CSE. 

(5) Non-U.S. person means any person 
that is not a U.S. person. 

(6) Ultimate parent entity means the 
parent entity in a consolidated group 
in which none of the other entities in 
the consolidated group has a control-
ling interest, in accordance with U.S. 
GAAP. 

(7) United States means the United 
States of America, its territories and 
possessions, any State of the United 
States, and the District of Columbia. 

(8) U.S. CSE means a covered swap en-
tity that is a U.S. person. 

(9) U.S. GAAP means U.S. generally 
accepted accounting principles. 

(10) U.S. person means: 
(i) A natural person who is a resident 

of the United States; 
(ii) An estate of a decedent who was 

a resident of the United States at the 
time of death; 

(iii) A corporation, partnership, lim-
ited liability company, business or 
other trust, association, joint-stock 
company, fund or any form of entity 
similar to any of the foregoing (other 
than an entity described in paragraph 
(a)(10)(iv) or (v) of this section) (a 
‘‘legal entity’’), in each case that is or-
ganized or incorporated under the laws 
of the United States or that has its 
principal place of business in the 

United States, including any branch of 
such legal entity; 

(iv) A pension plan for the employees, 
officers or principals of a legal entity 
described in paragraph (a)(10)(iii) of 
this section, unless the pension plan is 
primarily for foreign employees of such 
entity; 

(v) A trust governed by the laws of a 
state or other jurisdiction in the 
United States, if a court within the 
United States is able to exercise pri-
mary supervision over the administra-
tion of the trust; 

(vi) A legal entity (other than a lim-
ited liability company, limited liabil-
ity partnership or similar entity where 
all of the owners of the entity have 
limited liability) that is owned by one 
or more persons described in para-
graphs (a)(10)(i) through (v) of this sec-
tion and for which such person(s) bears 
unlimited responsibility for the obliga-
tions and liabilities of the legal entity, 
including any branch of the legal enti-
ty; or 

(vii) An individual account or joint 
account (discretionary or not) where 
the beneficial owner (or one of the ben-
eficial owners in the case of a joint ac-
count) is a person described in para-
graphs (a)(10)(i) through (vi) of this sec-
tion. 

(b) Applicability of margin require-
ments. The requirements of §§ 23.150 
through 23.161 apply as follows. 

(1) Uncleared swaps of U.S. CSEs or 
Non-U.S. CSEs whose obligations under 
the relevant swap are guaranteed by a 
U.S. person—(i) Applicability of U.S. mar-
gin requirements; availability of sub-
stituted compliance for requirement to 
post initial margin. With respect to each 
uncleared swap entered into by a U.S. 
CSE or a non-U.S. CSE whose obliga-
tions under the swap are guaranteed by 
a U.S. person, the U.S. CSE or non-U.S. 
CSE whose obligations under the swap 
are guaranteed by a U.S. person shall 
comply with the requirements of 
§§ 23.150 through 23.161 of this part, pro-
vided that the U.S. CSE or non-U.S. 
CSE whose obligations under the swap 
are guaranteed by a U.S. person may 
satisfy its requirement to post initial 
margin to certain counterparties to the 
extent provided in paragraph (b)(1)(ii) 
of this section. 

VerDate Sep<11>2014 12:49 Nov 30, 2021 Jkt 253057 PO 00000 Frm 00593 Fmt 8010 Sfmt 8010 Y:\SGML\253057.XXX 253057sp
as

ch
al

 o
n 

D
S

K
JM

0X
7X

2P
R

O
D

 w
ith

 C
F

R



584 

17 CFR Ch. I (4–1–21 Edition) § 23.160 

(ii) Compliance with foreign initial mar-
gin collection requirement. A covered 
swap entity that is covered by para-
graph (b)(1)(i) of this section may sat-
isfy its requirement to post initial 
margin under this part by posting ini-
tial margin in the form and amount, 
and at such times, that its 
counterparty is required to collect ini-
tial margin pursuant to a foreign juris-
diction’s margin requirements, but 
only to the extent that: 

(A) The counterparty is neither a 
U.S. person nor a non-U.S. person 
whose obligations under the relevant 
swap are guaranteed by a U.S. person; 

(B) The counterparty is subject to 
such foreign jurisdiction’s margin re-
quirements; and 

(C) The Commission has issued a 
comparability determination under 
paragraph (c) of this section (‘‘Com-
parability Determination’’) with re-
spect to such foreign jurisdiction’s re-
quirements regarding the posting of 
initial margin by the covered swap en-
tity (that is covered in paragraph (b)(1) 
of this section). 

(2) Uncleared swaps of Non-U.S. CSEs 
whose obligations under the relevant 
swap are not guaranteed by a U.S. per-
son—(i) Applicability of U.S. Margin re-
quirements except where an exclusion ap-
plies; Availability of substituted compli-
ance. With respect to each uncleared 
swap entered into by a non-U.S. CSE 
whose obligations under the relevant 
swap are not guaranteed by a U.S. per-
son, the non-U.S. CSE shall comply 
with the requirements of §§ 23.150 
through 23.161 except to the extent that 
an exclusion is available under para-
graph (b)(2)(ii) of this section, provided 
that a non-U.S. CSE whose obligations 
under the relevant swap are not guar-
anteed by a U.S. person may satisfy its 
margin requirements under this part to 
the extent provided in paragraphs 
(b)(2)(iii) and (b)(2)(iv) of this section. 

(ii) Exclusion. (A) Except as provided 
in paragraph (b)(2)(ii)(B) of this sec-
tion, a non-U.S. CSE shall not be re-
quired to comply with the require-
ments of §§ 23.150 through 23.161 with 
respect to each uncleared swap it en-
ters into to the extent that the fol-
lowing conditions are met: 

(1) The non-U.S. CSE’s obligations 
under the relevant swap are not guar-
anteed by a U.S. person; 

(2) The non-U.S. CSE is not a U.S. 
branch of a non-U.S. CSE; 

(3) The non-U.S. CSE is not a Foreign 
Consolidated Subsidiary; and 

(4) The counterparty to the uncleared 
swap is a non-U.S. person (excluding a 
Foreign Consolidated Subsidiary or the 
U.S. branch of a non-U.S. CSE), whose 
obligations under the relevant swap are 
not guaranteed by a U.S. person. 

(B) Notwithstanding paragraph 
(b)(2)(ii)(A) of this section, any 
uncleared swap of a non-U.S. CSE that 
meets the conditions for the Exclusion 
set forth in paragraph (b)(2)(ii)(A) must 
nevertheless comply with §§ 23.150 
through 23.161 if: 

(1) The uncleared swap of the non- 
U.S. CSE is not covered by a Com-
parability Determination with respect 
to the initial margin collection re-
quirements in the relevant foreign ju-
risdiction in accordance with para-
graph (c) of this section; and 

(2) The non-U.S. CSE enters into an 
inter-affiliate swap(s), transferring any 
risk arising out of the uncleared swap 
described in paragraph (b)(2)(ii)(B)(1) of 
this section directly or indirectly, to a 
margin affiliate (as the term ‘‘margin 
affiliate’’ is defined in § 23.151 of this 
part) that is a U.S. CSE or a U.S. Guar-
anteed CSE. 

(iii) Availability of substituted compli-
ance where the counterparty is not a U.S. 
CSE or a non-U.S. CSE whose obligations 
under the relevant swap are guaranteed 
by a U.S. person. Except to the extent 
that an exclusion is available under 
paragraph (b)(2)(ii) of this section, with 
respect to each uncleared swap entered 
into by a non-U.S. CSE whose obliga-
tions under the relevant swap are not 
guaranteed by a U.S. person with a 
counterparty (except where the 
counterparty is either a U.S. CSE or a 
non-U.S. CSE whose obligations under 
the relevant swap are guaranteed by a 
U.S. person), the non-U.S. CSE whose 
obligations under the relevant swap are 
not guaranteed by a U.S. person may 
satisfy margin requirements under this 
part by complying with the margin re-
quirements of a foreign jurisdiction to 
which such non-U.S. CSE (whose obli-
gations under the relevant swap are 
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not guaranteed by a U.S. person) is 
subject, but only to the extent that the 
Commission has issued a Com-
parability Determination under para-
graph (c) of this section for such for-
eign jurisdiction. 

(iv) Availability of substituted compli-
ance where the counterparty is a U.S. 
CSE or a non-U.S. CSE whose obligations 
under the relevant swap are guaranteed 
by a U.S. person. With respect to each 
uncleared swap entered into by a non- 
U.S. CSE whose obligations under the 
relevant swap are not guaranteed by a 
U.S. person with a counterparty that is 
a U.S. CSE or a non-U.S. CSE whose 
obligations under the relevant swap are 
guaranteed by a U.S. person, the non- 
U.S. CSE (whose obligations under the 
relevant swap are not guaranteed by a 
U.S. person) may satisfy its require-
ment to collect initial margin under 
this part by collecting initial margin 
in the form and amount, and at such 
times and under such arrangements, 
that the non-U.S. CSE (whose obliga-
tions under the relevant swap are not 
guaranteed by a U.S. Person) is re-
quired to collect initial margin pursu-
ant to a foreign jurisdiction’s margin 
requirements, provided that: 

(A) The non-U.S. CSE (whose obliga-
tions under the relevant swap are not 
guaranteed by a U.S. person) is subject 
to the foreign jurisdiction’s regulatory 
requirements; and 

(B) The Commission has issued a 
Comparability Determination with re-
spect to such foreign jurisdiction’s 
margin requirements. 

(c) Comparability determinations—(1) 
Eligibility requirements. The following 
persons may, either individually or col-
lectively, request a Comparability De-
termination with respect to some or all 
of the Commission’s margin require-
ments: 

(i) A covered swap entity that is eli-
gible for substituted compliance under 
this section; or 

(ii) A foreign regulatory authority 
that has direct supervisory authority 
over one or more covered swap entities 
and that is responsible for admin-
istering the relevant foreign jurisdic-
tion’s margin requirements. 

(2) Submission requirements. Persons 
requesting a Comparability Determina-

tion should provide the Commission 
(either by hard copy or electronically): 

(i) A description of the objectives of 
the relevant foreign jurisdiction’s mar-
gin requirements; 

(ii) A description of how the relevant 
foreign jurisdiction’s margin require-
ments address, at minimum, each of 
the following elements of the Commis-
sion’s margin requirements. Such de-
scription should identify the specific 
legal and regulatory provisions that 
correspond to each element and, if nec-
essary, whether the relevant foreign ju-
risdiction’s margin requirements do 
not address a particular element: 

(A) The products subject to the for-
eign jurisdiction’s margin require-
ments; 

(B) The entities subject to the for-
eign jurisdiction’s margin require-
ments; 

(C) The treatment of inter-affiliate 
derivative transactions; 

(D) The methodologies for calcu-
lating the amounts of initial and vari-
ation margin; 

(E) The process and standards for ap-
proving models for calculating initial 
and variation margin models; 

(F) The timing and manner in which 
initial and variation margin must be 
collected and/or paid; 

(G) Any threshold levels or amounts; 
(H) Risk management controls for 

the calculation of initial and variation 
margin; 

(I) Eligible collateral for initial and 
variation margin; 

(J) The requirements of custodial ar-
rangements, including segregation of 
margin and rehypothecation; 

(K) Margin documentation require-
ments; and 

(L) The cross-border application of 
the foreign jurisdiction’s margin re-
gime. 

(iii) A description of the differences 
between the relevant foreign jurisdic-
tion’s margin requirements and the 
International Standards; 

(iv) A description of the ability of the 
relevant foreign regulatory authority 
or authorities to supervise and enforce 
compliance with the relevant foreign 
jurisdiction’s margin requirements. 
Such description should discuss the 
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powers of the foreign regulatory au-
thority or authorities to supervise, in-
vestigate, and discipline entities for 
compliance with the margin require-
ments and the ongoing efforts of the 
regulatory authority or authorities to 
detect and deter violations of, and en-
sure compliance with, the margin re-
quirements; and 

(v) Copies of the foreign jurisdic-
tion’s margin requirements (including 
an English translation of any foreign 
language document); 

(vi) Any other information and docu-
mentation that the Commission deems 
appropriate. 

(3) Standard of review. The Commis-
sion will issue a Comparability Deter-
mination to the extent that it deter-
mines that some or all of the relevant 
foreign jurisdiction’s margin require-
ments are comparable to the Commis-
sion’s corresponding margin require-
ments. In determining whether the re-
quirements are comparable, the Com-
mission will consider all relevant fac-
tors, including: 

(i) The scope and objectives of the 
relevant foreign jurisdiction’s margin 
requirements; 

(ii) Whether the relevant foreign ju-
risdiction’s margin requirements 
achieve comparable outcomes to the 
Commission’s corresponding margin re-
quirements; 

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with 
the relevant foreign jurisdiction’s mar-
gin requirements; and 

(iv) Any other facts and cir-
cumstances the Commission deems rel-
evant. 

(4) Reliance. Any covered swap entity 
that, in accordance with a Com-
parability Determination, complies 
with a foreign jurisdiction’s margin re-
quirements, would be deemed to be in 
compliance with the Commission’s cor-
responding margin requirements. Ac-
cordingly, if the Commission deter-
mines that a covered swap entity has 
failed to comply with the foreign juris-
diction’s margin requirements, it could 
initiate an action for a violation of the 
Commission’s margin requirements. 
All covered swap entities, regardless of 
whether they rely on a Comparability 
Determination, remain subject to the 

Commission’s examination and en-
forcement authority. 

(5) Conditions. In issuing a Com-
parability Determination, the Commis-
sion may impose any terms and condi-
tions it deems appropriate. 

(6) Modifications. The Commission re-
serves the right to further condition, 
modify, suspend, terminate or other-
wise restrict a Comparability Deter-
mination in the Commission’s discre-
tion. 

(7) Delegation of authority. The Com-
mission hereby delegates to the Direc-
tor of the Division of Swap Dealer and 
Intermediary Oversight, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority to request information and/ 
or documentation in connection with 
the Commission’s issuance of a Com-
parability Determination. 

(d) Non-netting jurisdiction require-
ments. Except as provided in paragraph 
(e) of this section, if a CSE cannot con-
clude after sufficient legal review with 
a well-founded basis that the netting 
agreement described in § 23.152(c) meets 
the definition of ‘‘eligible master net-
ting agreement’’ set forth in § 23.151, 
the CSE must treat the uncleared 
swaps covered by the agreement on a 
gross basis for the purposes of calcu-
lating and complying with the require-
ments of § 23.152(a) and § 23.153(a) to col-
lect margin, but the CSE may net 
those uncleared swaps in accordance 
with § 23.152(c) and § 23.153(d) for the 
purposes of calculating and complying 
with the requirements of this part to 
post margin. A CSE that relies on this 
paragraph (d) must have policies and 
procedures ensuring that it is in com-
pliance with the requirements of this 
paragraph, and maintain books and 
records properly documenting that all 
of the requirements of this paragraph 
(d) are satisfied. 

(e) Jurisdictions Where Compliance with 
Custodial Arrangement Requirements is 
Unavailable. Sections 23.152(b), 23.157(b), 
and paragraph (d) of this section do not 
apply to an uncleared swap entered 
into by a Foreign Consolidated Sub-
sidiary or a foreign branch of a U.S. 
CSE if: 

(1) Inherent limitations in the legal 
or operational infrastructure in the ap-
plicable foreign jurisdiction make it 
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impracticable for the CSE and its 
counterparty to post any form of eligi-
ble initial margin collateral recognized 
pursuant to § 23.156 in compliance with 
the custodial arrangement require-
ments of § 23.157; 

(2) The CSE is subject to foreign reg-
ulatory restrictions that require the 
CSE to transact in uncleared swaps 
with the counterparty through an es-
tablishment within the foreign juris-
diction and do not accommodate the 
posting of collateral for the uncleared 
swap in compliance with the custodial 
arrangements of § 23.157 in the United 
States or a jurisdiction for which the 
Commission has issued a comparability 
determination under paragraph (c) of 
this section with respect to § 23.157; 

(3) The counterparty to the uncleared 
swap is a non-U.S. person that is not a 
CSE, and the counterparty’s obliga-
tions under the uncleared swap are not 
guaranteed by a U.S. person; 

(4) The CSE collects initial margin 
for the uncleared swap in accordance 
with § 23.152(a) in the form of cash pur-
suant to § 23.156(a)(1)(i), and posts and 
collects variation margin in accord-
ance with § 23.153(a) in the form of cash 
pursuant to § 23.156(a)(1)(i); 

(5) For each broad risk category, as 
set out in § 23.154(b)(2)(v), the total out-
standing notional value of all 
uncleared swaps in that broad risk cat-
egory, as to which the CSE is relying 
on this paragraph (e), may not exceed 
5% of the CSE’s total outstanding no-
tional value for all uncleared swaps in 
the same broad risk category; 

(6) The CSE has policies and proce-
dures ensuring that it is in compliance 
with the requirements of this para-
graph (e); and 

(7) The CSE maintains books and 
records properly documenting that all 
of the requirements of this paragraph 
(e) are satisfied. 

[81 FR 34847, May 31, 2016] 

§ 23.161 Compliance dates. 
(a) Covered swap entities shall com-

ply with the minimum margin require-
ments for uncleared swaps on or before 
the following dates for uncleared swaps 
entered into on or after the following 
dates: 

(1) September 1, 2016 for the require-
ments in § 23.152 for initial margin and 

in § 23.153 for variation margin for any 
uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates, have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2016 that ex-
ceeds $3 trillion, where such amounts 
are calculated only for business days; 
and where 

(iii) In calculating the amounts in 
paragraphs (a)(1)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between the en-
tity and a margin affiliate only one 
time and shall not count a swap that is 
exempt pursuant to § 23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o– 
10(e)). 

(2) March 1, 2017 for the requirements 
in § 23.153 for variation margin for any 
other covered swap entity for 
uncleared swaps entered into with any 
other counterparty. 

(3) September 1, 2017 for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates, have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2017 that ex-
ceeds $2.25 trillion, where such 
amounts are calculated only for busi-
ness days; and where 

(iii) In calculating the amounts in 
paragraphs (a)(3)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between the en-
tity and a margin affiliate only one 
time and shall not count a swap that is 
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exempt pursuant to § 23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o– 
10(e)). 

(4) September 1, 2018, for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2018 that ex-
ceeds $1.5 trillion, where such amounts 
are calculated only for business days; 
and where 

(iii) In calculating the amounts in 
paragraphs (a)(4)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between the en-
tity and a margin affiliate only one 
time and shall not count a swap that is 
exempt pursuant to § 23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o– 
10(e)). 

(5) September 1, 2019 for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2019 that ex-
ceeds $0.75 trillion, where such 
amounts are calculated only for busi-
ness days; and where 

(iii) In calculating the amounts in 
paragraphs (a)(5)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between the en-
tity and a margin affiliate only one 
time and shall not count a swap that is 
exempt pursuant to § 23.150(b) or a secu-

rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78o– 
10(e)). 

(6) September 1, 2021 for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2021 that ex-
ceeds $50 billion, where such amounts 
are calculated only for business days; 
and where 

(iii) In calculating the amounts in 
paragraphs (a)(6)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign exchange forward, or a 
foreign exchange swap between the en-
tity and a margin affiliate only one 
time and shall not count a swap that is 
exempt pursuant to § 23.150(b) or a secu-
rity-based swap that is exempt pursu-
ant to section 15F(e) of the Securities 
Exchange Act of 1934 (15 U.S.C. 
78o.10(e)). 

(7) September 1, 2022 for the require-
ments in § 23.152 for initial margin for 
any other covered swap entity for 
uncleared swaps entered into with any 
other counterparty. 

(b) Once a covered swap entity and 
its counterparty must comply with the 
margin requirements for uncleared 
swaps based on the compliance dates in 
paragraph (a) of this section, the cov-
ered swap entity and its counterparty 
shall remain subject to the require-
ments of §§ 23.150 through 23.161 with 
respect to that counterparty. 

(c)(1) If a covered swap entity’s 
counterparty changes its status such 
that an uncleared swap with that 
counterparty becomes subject to a 
stricter margin requirement under 
§§ 23.150 through 23.161 (for example, if 
the counterparty’s status changes from 
a financial end user without material 
swaps exposure to a financial end user 
with material swaps exposure), then 
the covered swap entity shall comply 
with the stricter margin requirements 
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for any uncleared swaps entered into 
with that counterparty after the 
counterparty changes its status. 

(2) If a covered swap entity’s 
counterparty changes its status such 
that an uncleared swap with that 
counterparty becomes subject to less 
strict margin requirement under 
§§ 23.150 through 23.161 (for example, if 
the counterparty’s status changes from 
a financial end user with material 
swaps exposure to a financial end user 
without material swaps exposure), then 
the covered swap entity may comply 
with the less strict margin require-
ments for any uncleared swaps entered 
into with that counterparty after the 
counterparty changes its status as well 
as for any outstanding uncleared swap 
entered into after the applicable com-
pliance date under paragraph (a) of this 
section and before the counterparty 
changed its status. 

(d) For purposes of determining 
whether an uncleared swap was entered 
into prior to the applicable compliance 
date under this section, a covered swap 
entity may disregard: 

(1) Amendments to the uncleared 
swap that were entered into solely to 
comply with the requirements of 12 
CFR part 47; 12 CFR part 252, subpart I; 
or 12 CFR part 382, as applicable; or 

(2) Amendments to the uncleared 
swap that were entered into in compli-
ance with each of the following condi-
tions: 

(i) The law of the European Union 
ceases to apply to the United Kingdom 
pursuant to Article 50(3) of the Treaty 
on European Union, without conclusion 
of a withdrawal agreement between the 
United Kingdom and the European 
Union pursuant to Article 50(2) thereof; 
and 

(ii) Solely in connection with a party 
to the swap’s planning for or response 
to the event described in paragraph 
(d)(2)(i) of this section, one or both par-
ties to the swap transfers the swap to 
its margin affiliate, or a branch or 
other authorized form of establishment 
of the transferor, and the parties make 
no other transfers of the swap; and 

(A) A covered swap entity is a trans-
feree from a party to the swap; or 

(B) A covered swap entity is a re-
maining party to the swap, and the 
transferor represents to the covered 

swap entity that the transferee is a 
margin affiliate, or a branch or other 
authorized form of establishment of 
the transferor, and the transfer was 
made solely in connection with the 
transferor’s planning for or response to 
the event described in paragraph 
(d)(2)(i) of this section; and 

(iii) The amendments do not modify 
any of the following: the payment 
amount calculation methods, the ma-
turity date, or the notional amount of 
the swap; and 

(iv) The amendments take effect no 
earlier than the date of the event de-
scribed in paragraph (d)(2)(i) of this 
section transpires; and 

(v) The amendments take effect no 
later than: 

(A) The date that is one year after 
the date of the event described in para-
graph (d)(2)(i) of this section; or 

(B) Such other date permitted by 
transitional provisions under Article 35 
of Commission Delegated Regulation 
(EU) No. 2016/2251, as amended. 

[81 FR 695, Jan. 6, 2016, as amended at 83 FR 
60346, Nov. 26, 2018; 84 FR 12071, Apr. 1, 2019; 
85 FR 19882, Apr. 9, 2020; 85 FR 41352, July 10, 
2020; 85 FR 71251, Nov. 9, 2020] 

§§ 23.162–23.199 [Reserved] 

APPENDIX A TO SUBPART E OF PART 23— 
APPLICATION FOR INTERNAL MODELS 
TO COMPUTE MARKET RISK EXPO-
SURE REQUIREMENT AND CREDIT 
RISK EXPOSURE REQUIREMENT 

(a) A swap dealer that is requesting the ap-
proval of the Commission or the approval of 
a registered futures association of which the 
swap dealer is a member to use internal mod-
els to compute its market risk exposure re-
quirement and credit risk exposure require-
ment under § 23.102 must include the fol-
lowing information as part of its application: 

(1) An executive summary of the informa-
tion within its application and, if applicable, 
an identification of the ultimate holding 
company of the swap dealer; 

(2) A list of the categories of positions that 
the swap dealer holds in its proprietary ac-
counts and a brief description of the methods 
that the swap dealer will use to calculate de-
ductions for market risk and credit risk on 
those categories of positions; 

(3) A description of the mathematical mod-
els used by the swap dealer under this Ap-
pendix A to compute the VaR of the swap 
dealer’s positions; the stressed VaR of the 
swap dealer’s positions; the specific risk of 
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the swap dealer’s positions subject to spe-
cific risk; comprehensive risk of the swap 
dealer’s positions; and the incremental risk 
of the swap dealer’s positions, and deduc-
tions for credit risk exposure. The descrip-
tion should encompass the creation, use, and 
maintenance of the mathematical models; a 
description of the swap dealer’s internal risk 
management controls over the models, in-
cluding a description of each category of per-
sons who may input data into the models; if 
a mathematical model incorporates empir-
ical correlations across risk categories, a de-
scription of the process for measuring cor-
relations; a description of the back-testing 
procedures the swap dealer will use to back- 
test the mathematical models; a description 
of how each mathematical model satisfies 
the applicable qualitative and quantitative 
requirements set forth in this Appendix A 
and a statement describing the extent to 
which each mathematical model used to 
compute deductions for market risk expo-
sures and credit risk exposures will be used 
as part of the risk analyses and reports pre-
sented to senior management; 

(4) If the swap dealer is applying to the 
Commission for approval or a registered fu-
tures association to use scenario analysis to 
calculate deductions for market risk for cer-
tain positions, a list of those types of posi-
tions, a description of how those deductions 
will be calculated using scenario analysis, 
and an explanation of why each scenario 
analysis is appropriate to calculate deduc-
tions for market risk on those types of posi-
tions; 

(5) A description of how the swap dealer 
will calculate current exposure; 

(6) A description of how the swap dealer 
will determine internal credit ratings of 
counterparties and internal credit risk- 
weights of counterparties, if applicable; 

(7) For each instance in which a mathe-
matical model to be used by the swap dealer 
to calculate a deduction for market risk ex-
posure or to calculate maximum potential 
exposure for a particular product or 
counterparty differs from the mathematical 
model used by the swap dealer’s ultimate 
holding company or the swap dealer’s affili-
ates (if applicable) to calculate an allowance 
for market risk exposure or to calculate 
maximum potential exposure for that same 
product or counterparty, a description of the 
difference(s) between the mathematical mod-
els; 

(8) A description of the swap dealer’s proc-
ess of re-estimating, re-evaluating, and up-
dating internal models to ensure continued 
applicability and relevance; and 

(9) Sample risk reports that are provided 
to management at the swap dealer who are 
responsible for managing the swap dealer’s 
risk. 

(b) The application of the swap dealer shall 
be supplemented by other information relat-

ing to the internal risk management control 
system, mathematical models, and financial 
position of the swap dealer that the Commis-
sion or a registered futures association may 
request to complete its review of the applica-
tion. 

(c) A person who files an application with 
the Commission pursuant to this appendix 
for which it seeks confidential treatment 
may clearly mark each page or segregable 
portion of each page with the words ‘‘Con-
fidential Treatment Requested.’’ All infor-
mation submitted in connection with the ap-
plication will be accorded confidential treat-
ment by the Commission, to the extent per-
mitted by law. 

(d) If any of the information filed with the 
Commission or a registered futures associa-
tion as part of the application of the swap 
dealer is found to be or becomes inaccurate 
before the Commission or a registered fu-
tures association approves the application, 
the swap dealer must notify the Commission 
or the registered futures association prompt-
ly and provide the Commission or the reg-
istered futures association with a description 
of the circumstances in which the informa-
tion was found to be or has become inac-
curate along with updated, accurate infor-
mation. 

(e) The Commission or the registered fu-
tures association may approve the applica-
tion or an amendment to the application, in 
whole or in part, subject to any conditions or 
limitations the Commission or the registered 
futures association may require if the Com-
mission or the registered futures association 
finds the approval to be appropriate in the 
public interest, after determining, among 
other things, whether the swap dealer has 
met all the requirements of this Appendix A. 

(f) A swap dealer shall amend its applica-
tion under this Appendix A and submit the 
amendment to the Commission and the reg-
istered futures association for approval be-
fore it may materially change a mathe-
matical model used to calculate market risk 
exposure requirements or credit risk expo-
sure requirements or before it may materi-
ally change its internal risk management 
control system with respect to such model. 

(g) As a condition for a swap dealer to use 
internal models to compute deductions for 
market risk exposure and credit risk expo-
sure under this Appendix A, the swap dealer 
agrees that: 

(1) It will notify the Commission and the 
registered futures association 45 days before 
it ceases to use internal models to compute 
deductions for market risk exposure and 
credit risk exposure under this Appendix A; 
and 

(2) The Commission or the registered fu-
tures association may determine that the 
notice will become effective after a shorter 
or longer period of time if the swap dealer 
consents or if the Commission determines 
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that a shorter or longer period of time is ap-
propriate in the public interest. 

(h) The Commission or the registered fu-
tures association may by written order re-
voke a swap dealer’s approval to use internal 
models to compute market risk exposures 
and credit risk exposures on certain credit 
exposures arising from transactions in de-
rivatives instruments if the Commission or 
the registered futures association finds that 
such approval is no longer appropriate in the 
public interest. In making its finding, the 
Commission or the registered futures asso-
ciation will consider the compliance history 
of the swap dealer related to its use of mod-
els and the swap dealer’s compliance with its 
internal risk management controls. If the 
Commission or the registered futures asso-
ciation withdraws all or part of a swap deal-
er’s approval to use internal models, the 
swap dealer shall compute market risk expo-
sure requirements and credit risk exposure 
requirements in accordance with § 23.103. 

(i) VaR models. A value-at-risk (‘‘VaR’’) 
model must meet the following minimum re-
quirements in order to be approved: 

(1) Qualitative requirements. (i) The VaR 
model used to calculate market risk expo-
sure or credit risk exposure for a position 
must be integrated into the daily internal 
risk management system of the swap dealer; 

(ii) The VaR model must be reviewed both 
periodically and annually. The periodic re-
view may be conducted by personnel of the 
swap dealer that are independent from the 
personnel that perform the VaR model cal-
culations. The annual review must be con-
ducted by a qualified third party service. The 
review must include: 

(A) An evaluation of the conceptual sound-
ness of, and empirical support for, the inter-
nal models; 

(B) An ongoing monitoring process that in-
cludes verification of processes and the com-
parison of the swap dealer’s model outputs 
with relevant internal and external data 
sources or estimation techniques; and 

(C) An outcomes analysis process that in-
cludes back-testing. This process must in-
clude a comparison of the changes in the 
swap dealer’s portfolio value that would have 
occurred were end-of-day positions to remain 
unchanged (therefore, excluding fees, com-
missions, reserves, net interest income, and 
intraday trading) with VaR-based measures 
during a sample period not used in model de-
velopment. 

(iii) For purposes of computing market 
risk, the swap dealer must determine the ap-
propriate multiplication factor as follows: 

(A) Beginning three months after the swap 
dealer begins using the VaR model to cal-
culate the market risk exposure, the swap 
dealer must conduct monthly back-testing of 
the model by comparing its actual daily net 
trading profit or loss with the corresponding 
VaR measure generated by the VaR model, 

using a 99 percent, one-tailed confidence 
level with price changes equivalent to a one 
business-day movement in rates and prices, 
for each of the past 250 business days, or 
other period as may be appropriate for the 
first year of its use; 

(B) On the last business day of each quar-
ter, the swap dealer must identify the num-
ber of back-testing exceptions of the VaR 
model using actual daily net trading profit 
and loss, as that term is defined in §§ 23.100. 
An exception has occurred when for a busi-
ness day the actual net trading loss, if any, 
exceeds the corresponding VaR measure. The 
counting period shall be for the prior 250 
business days except that during the first 
year of use of the model another appropriate 
period may be used; and 

(C) The swap dealer must use the mul-
tiplication factor indicated in Table 1 of this 
Appendix A in determining its market risk 
until it obtains the next quarter’s back-test-
ing results; 

TABLE 1—MULTIPLICATION FACTOR BASED ON 
THE NUMBER OF BACK-TESTING EXCEPTIONS 
OF THE VAR MODEL 

Number of exceptions Multiplication 
factor 

4 or fewer ...................................................... 3.00 
5 ..................................................................... 3.40 
6 ..................................................................... 3.50 
7 ..................................................................... 3.65 
8 ..................................................................... 3.75 
9 ..................................................................... 3.85 
10 or more ..................................................... 4.00 

(iv) For purposes of computing the credit 
equivalent amount of the swap dealer’s expo-
sures to a counterparty, the swap dealer 
must determine the appropriate multiplica-
tion factor as follows: 

(A) Beginning three months after it begins 
using the VaR model to calculate maximum 
potential exposure, the swap dealer must 
conduct back-testing of the model by com-
paring, for at least 80 counterparties (or the 
actual number of counterparties if the swap 
dealer does not have 80 counterparties) with 
widely varying types and sizes of positions 
with the firm, the ten business day change in 
its current exposure to the counterparty 
based on its positions held at the beginning 
of the ten-business day period with the cor-
responding ten-business day maximum po-
tential exposure for the counterparty gen-
erated by the VaR model; 

(B) As of the last business day of each 
quarter, the swap dealer must identify the 
number of back-testing exceptions of the 
VaR model, that is, the number of ten-busi-
ness day periods in the past 250 business 
days, or other period as may be appropriate 
for the first year of its use, for which the 
change in current exposure to a 
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counterparty, assuming the portfolio re-
mains static for the ten-business day period, 
exceeds the corresponding maximum poten-
tial exposure; and 

(C) The swap dealer will propose, as part of 
its application, a schedule of multiplication 
factors, which must be approved by the Com-
mission, or a registered futures association 
of which the swap dealer is a member, based 
on the number of back-testing exceptions of 
the VaR model. The swap dealer must use 
the multiplication factor indicated in the ap-
proved schedule in determining the credit 
equivalent amount of its exposures to a 
counterparty until it obtains the next quar-
ter’s back-testing results, unless the Com-
mission or the registered futures association 
determines, based on, among other relevant 
factors, a review of the swap dealer’s inter-
nal risk management control system, includ-
ing a review of the VaR model, that a dif-
ferent adjustment or other action is appro-
priate. 

(2) Quantitative requirements. (i) For pur-
poses of determining market risk exposure, 
the VaR model must use a 99 percent, one- 
tailed confidence level with price changes 
equivalent to a ten business-day movement 
in rates and prices; 

(ii) For purposes of determining maximum 
potential exposure, the VaR model must use 
a 99 percent, one-tailed confidence level with 
price changes equivalent to a one-year move-
ment in rates and prices; or based on a re-
view of the swap dealer’s procedures for man-
aging collateral and if the collateral is 
marked to market daily and the swap dealer 
has the ability to call for additional collat-
eral daily, the Commission, or the registered 
futures association of which the swap dealer 
is a member, may approve a time horizon of 
not less than ten business days; 

(iii) The VaR model must use an effective 
historical observation period of at least one 
year. The swap dealer must consider the ef-
fects of market stress in its construction of 
the model. Historical data sets must be up-
dated at least monthly and reassessed when-
ever market prices or volatilities change sig-
nificantly or portfolio composition warrant; 
and 

(iv) The VaR model must take into ac-
count and incorporate all significant, identi-
fiable market risk factors applicable to posi-
tions in the accounts of the swap dealer, in-
cluding: 

(A) Risks arising from the non-linear price 
characteristics of derivatives and the sensi-
tivity of the fair value of those positions to 
changes in the volatility of the derivatives’ 
underlying rates, prices, or other material 
risk factors. A swap dealer with a large or 
complex portfolio with non-linear deriva-
tives (such as options or positions with em-
bedded optionality) must measure the vola-
tility of these positions at different matu-
rities and/or strike prices, where material; 

(B) Empirical correlations within and 
across risk factors provided that the swap 
dealer validates and demonstrates the rea-
sonableness of its process for measuring cor-
relations, if the VaR-based measure does not 
incorporate empirical correlations across 
risk categories, the swap dealer must add the 
separate measures from its internal models 
used to calculate the VaR-based measure for 
the appropriate risk categories (interest rate 
risk, credit spread risk, equity price risk, 
foreign exchange rate risk, and/or com-
modity price risk) to determine its aggre-
gate VaR-based measure, or, alternatively, 
risk factors sufficient to cover all the mar-
ket risk inherent in the positions in the pro-
prietary or other trading accounts of the 
swap dealer, including interest rate risk, eq-
uity price risk, foreign exchange risk, and 
commodity price risk; and 

(C) Spread risk, where applicable, and seg-
ments of the yield curve sufficient to capture 
differences in volatility and imperfect cor-
relation of rates along the yield curve for se-
curities and derivatives that are sensitive to 
different interest rates. For material posi-
tions in major currencies and markets, mod-
eling techniques must incorporate enough 
segments of the yield curve—in no case less 
than six—to capture differences in volatility 
and less than perfect correlation of rates 
along the yield curve. 

(j) Stressed VaR-based Measure. A stressed 
VaR model must meet the following min-
imum requirements in order to be approved: 

(1) Requirements for stressed VaR-based meas-
ure. (i) A swap dealer must calculate a 
stressed VaR-based measure for its positions 
using the same model(s) used to calculate 
the VaR-based measure under paragraph (i) 
of this appendix, subject to the same con-
fidence level and holding period applicable to 
the VaR-based measure, but with model in-
puts calibrated to historical data from a con-
tinuous 12-month period that reflects a pe-
riod of significant financial stress appro-
priate to the swap dealer’s current portfolio. 

(ii) The stressed VaR-based measure must 
be calculated at least weekly and be no less 
than the swap dealer’s VaR-based measure. 

(iii) A swap dealer must have policies and 
procedures that describe how it determines 
the period of significant financial stress used 
to calculate the swap dealer’s stressed VaR- 
based measure under this appendix and must 
be able to provide empirical support for the 
period used. The swap dealer must obtain the 
prior approval of the Commission, or a reg-
istered futures association of which the swap 
dealer is a member, if the swap dealer makes 
any material changes to these policies and 
procedures. The policies and procedures must 
address: 

(A) How the swap dealer links the period of 
significant financial stress used to calculate 
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the stressed VaR-based measure to the com-
position and directional bias of its current 
portfolio; and 

(B) The swap dealer’s process for selecting, 
reviewing, and updating the period of signifi-
cant financial stress used to calculate the 
stressed VaR-based measure and for moni-
toring the appropriateness of the period to 
the swap dealer’s current portfolio. 

(iv) Nothing in this appendix prevents the 
Commission or the registered futures asso-
ciation of which the swap dealer is a member 
from requiring a swap dealer to use a dif-
ferent period of significant financial stress 
in the calculation of the stressed VaR-based 
measure. 

(k) Specific Risk. A specific risk model must 
meet the following minimum requirements 
in order to be approved: 

(1) General requirement. A swap dealer must 
use one of the methods in this paragraph (k) 
to measure the specific risk for each of its 
debt, equity, and securitization positions 
with specific risk. 

(2) Modeled specific risk. A swap dealer may 
use models to measure the specific risk of its 
proprietary positions. A swap dealer must 
use models to measure the specific risk of 
correlation trading positions that are mod-
eled under paragraph (m) of this appendix. 

(i) Requirements for specific risk modeling. 
(A) If a swap dealer uses internal models to 
measure the specific risk of a portfolio, the 
internal models must: 

(1) Explain the historical price variation in 
the portfolio; 

(2) Be responsive to changes in market con-
ditions; 

(3) Be robust to an adverse environment, 
including signaling rising risk in an adverse 
environment; and 

(4) Capture all material components of spe-
cific risk for the debt and equity positions in 
the portfolio. Specifically, the internal mod-
els must: 

(i) Capture name-related basis risk; 
(ii) Capture event risk and idiosyncratic 

risk; and 
(iii) Capture and demonstrate sensitivity to 

material differences between positions that 
are similar but not identical and to changes 
in portfolio composition and concentrations. 

(B) If a swap dealer calculates an incre-
mental risk measure for a portfolio of debt 
or equity positions under paragraph (l) of 
this appendix, the swap dealer is not re-
quired to capture default and credit migra-
tion risks in its internal models used to 
measure the specific risk of those portfolios. 

(C) A swap dealer shall validate a specific 
risk model through back-testing. 

(ii) Specific risk fully modeled for one or more 
portfolios. If the swap dealer’s VaR-based 
measure captures all material aspects of spe-
cific risk for one or more of its portfolios of 
debt, equity, or correlation trading posi-

tions, the swap dealer has no specific risk 
add-on for those portfolios. 

(3) Specific risk not modeled. (i) If the swap 
dealer’s VaR-based measure does not capture 
all material aspects of specific risk for a 
portfolio of debt, equity, or correlation trad-
ing positions, the swap dealer must calculate 
a specific-risk add-on for the portfolio under 
the standardized measurement method as de-
scribed in 12 CFR 217.210. 

(ii) A swap dealer must calculate a specific 
risk add-on under the standardized measure-
ment method as described in 12 CFR 217.200 
for all of its securitization positions that are 
not modeled under this paragraph (k). 

(l) Incremental Risk. An incremental risk 
model must meet the following minimum re-
quirements in order to be approved: 

(1) General requirement. A swap dealer that 
measures the specific risk of a portfolio of 
debt positions under paragraph (k) of this ap-
pendix using internal models must calculate 
at least weekly an incremental risk measure 
for that portfolio according to the require-
ments in this appendix. The incremental risk 
measure is the swap dealer’s measure of po-
tential losses due to incremental risk over a 
one-year time horizon at a one-tail, 99.9 per-
cent confidence level, either under the as-
sumption of a constant level of risk, or under 
the assumption of constant positions. With 
the prior approval of the Commission or a 
registered futures association of which the 
swap dealer is a member, a swap dealer may 
choose to include portfolios of equity posi-
tions in its incremental risk model, provided 
that it consistently includes such equity po-
sitions in a manner that is consistent with 
how the swap dealer internally measures and 
manages the incremental risk of such posi-
tions at the portfolio level. If equity posi-
tions are included in the model, for modeling 
purposes default is considered to have oc-
curred upon the default of any debt of the 
issuer of the equity position. A swap dealer 
may not include correlation trading posi-
tions or securitization positions in its incre-
mental risk measure. 

(2) Requirements for incremental risk mod-
eling. For purposes of calculating the incre-
mental risk measure, the incremental risk 
model must: 

(i) Measure incremental risk over a one- 
year time horizon and at a one-tail, 99.9 per-
cent confidence level, either under the as-
sumption of a constant level of risk, or under 
the assumption of constant positions. 

(A) A constant level of risk assumption 
means that the swap dealer rebalances, or 
rolls over, the swap dealer’s trading posi-
tions at the beginning of each liquidity hori-
zon over the one-year horizon in a manner 
that maintains the swap dealer’s initial risk 
level. The swap dealer must determine the 
frequency of rebalancing in a manner con-
sistent with the liquidity horizons of the po-
sitions in the portfolio. The liquidity horizon 
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of a position or set of positions is the time 
required for a swap dealer to reduce its expo-
sure to, or hedge all of its material risks of, 
the position(s) in a stressed market. The li-
quidity horizon for a position or set of posi-
tions may not be less than the shorter of 
three months or the contractual maturity of 
the position. 

(B) A constant position assumption means 
that the swap dealer maintains the same set 
of positions throughout the one-year hori-
zon. If a swap dealer uses this assumption, it 
must do so consistently across all portfolios. 

(C) A swap dealer’s selection of a constant 
position or a constant risk assumption must 
be consistent between the swap dealer’s in-
cremental risk model and its comprehensive 
risk model described in paragraph (m) of this 
appendix, if applicable. 

(D) A swap dealer’s treatment of liquidity 
horizons must be consistent between the 
swap dealer’s incremental risk model and its 
comprehensive risk model described in para-
graph (m) of this appendix, if applicable. 

(ii) Recognize the impact of correlations 
between default and migration events among 
obligors. 

(iii) Reflect the effect of issuer and market 
concentrations, as well as concentrations 
that can arise within and across product 
classes during stressed conditions. 

(iv) Reflect netting only of long and short 
positions that reference the same financial 
instrument. 

(v) Reflect any material mismatch between 
a position and its hedge. 

(vi) Recognize the effect that liquidity ho-
rizons have on dynamic hedging strategies. 
In such cases, a swap dealer must: 

(A) Choose to model the rebalancing of the 
hedge consistently over the relevant set of 
trading positions; 

(B) Demonstrate that including rebal-
ancing results in a more appropriate risk 
measurement; 

(C) Demonstrate that the market for the 
hedge is sufficiently liquid to permit rebal-
ancing during periods of stress; and 

(D) Capture in the incremental risk model 
any residual risks arising from such hedging 
strategies. 

(vii) Reflect the nonlinear impact of op-
tions and other positions with material non-
linear behavior with respect to default and 
migration changes. 

(viii) Maintain consistency with the swap 
dealer’s internal risk management meth-
odologies for identifying, measuring, and 
managing risk. 

(m) Comprehensive Risk. A comprehensive 
risk model must meet the following min-
imum requirements in order to be approved: 

(1) General requirement. (i) Subject to the 
prior approval of the Commission or a reg-
istered futures association of which the swap 
dealer is a member, a swap dealer may use 
the method in this paragraph to measure 

comprehensive risk, that is, all price risk, 
for one or more portfolios of correlation 
trading positions. 

(ii) A swap dealer that measures the price 
risk of a portfolio of correlation trading po-
sitions using internal models must calculate 
at least weekly a comprehensive risk meas-
ure that captures all price risk according to 
the requirements of this paragraph (m). The 
comprehensive risk measure is either: 

(A) The sum of: 
(1) The swap dealer’s modeled measure of 

all price risk determined according to the re-
quirements in paragraph (m)(2) of this appen-
dix; and 

(2) A surcharge for the swap dealer’s mod-
eled correlation trading positions equal to 
the total specific risk add-on for such posi-
tions as calculated under paragraph (k) of 
this appendix multiplied by 8.0 percent; or 

(B) With approval of the Commission, or 
the registered futures association of which 
the swap dealer is a member, and provided 
the swap dealer has met the requirements of 
this paragraph (m) for a period of at least 
one year and can demonstrate the effective-
ness of the model through the results of on-
going model validation efforts including ro-
bust benchmarking, the greater of: 

(1) The swap dealer’s modeled measure of 
all price risk determined according to the re-
quirements in paragraph (b) of this appendix; 
or 

(2) The total specific risk add-on that 
would apply to the swap dealer’s modeled 
correlation trading positions as calculated 
under paragraph (k) of this appendix multi-
plied by 8.0 percent. 

(2) Requirements for modeling all price risk. If 
a swap dealer uses an internal model to 
measure the price risk of a portfolio of cor-
relation trading positions: 

(i) The internal model must measure com-
prehensive risk over a one-year time horizon 
at a one-tail, 99.9 percent confidence level, 
either under the assumption of a constant 
level of risk, or under the assumption of con-
stant positions. 

(ii) The model must capture all material 
price risk, including but not limited to the 
following: 

(A) The risks associated with the contrac-
tual structure of cash flows of the position, 
its issuer, and its underlying exposures; 

(B) Credit spread risk, including nonlinear 
price risks; 

(C) The volatility of implied correlations, 
including nonlinear price risks such as the 
cross-effect between spreads and correla-
tions; 

(D) Basis risk; 
(E) Recovery rate volatility as it relates to 

the propensity for recovery rates to affect 
tranche prices; and 

(F) To the extent the comprehensive risk 
measure incorporates the benefits of dy-
namic hedging, the static nature of the 
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hedge over the liquidity horizon must be rec-
ognized. In such cases, a swap dealer must: 

(1) Choose to model the rebalancing of the 
hedge consistently over the relevant set of 
trading positions; 

(2) Demonstrate that including rebalancing 
results in a more appropriate risk measure-
ment; 

(3) Demonstrate that the market for the 
hedge is sufficiently liquid to permit rebal-
ancing during periods of stress; and 

(4) Capture in the comprehensive risk 
model any residual risks arising from such 
hedging strategies; 

(iii) The swap dealer must use market data 
that are relevant in representing the risk 
profile of the swap dealer’s correlation trad-
ing positions in order to ensure that the 
swap dealer fully captures the material risks 
of the correlation trading positions in its 
comprehensive risk measure in accordance 
with this appendix; and 

(iv) The swap dealer must be able to dem-
onstrate that its model is an appropriate 
representation of comprehensive risk in 
light of the historical price variation of its 
correlation trading positions. 

(3) Requirements for stress testing. (i) A swap 
dealer must at least weekly apply specific, 
supervisory stress scenarios to its portfolio 
of correlation trading positions that capture 
changes in: 

(A) Default rates; 
(B) Recovery rates; 
(C) Credit spreads; 
(D) Correlations of underlying exposures; 

and 
(E) Correlations of a correlation trading 

position and its hedge. 
(ii) Other requirements. (A) A swap dealer 

must retain and make available to the Com-
mission and to the registered futures asso-
ciation of which the swap dealer is a member 
the results and all assumptions and param-
eters of the supervisory stress testing, in-
cluding comparisons with the capital re-
quirements generated by the swap dealer’s 
comprehensive risk model. 

(B) A swap dealer must report promptly to 
the Commission and to the registered futures 
association of which it is a member any in-
stances where the stress tests indicate any 
material deficiencies in the comprehensive 
risk model. 

(n) Securitization Exposures. (1) To use the 
simplified supervisory formula approach 
(SSFA) to determine the specific risk- 
weighting factor for a securitization posi-
tion, a swap dealer must have data that en-
ables it to assign accurately the parameters 
described in paragraph (n)(2) of this appen-
dix. Data used to assign the parameters de-
scribed in paragraph (n)(2) of this appendix 
must be the most currently available data; if 
the contracts governing the underlying expo-
sures of the securitization require payments 
on a monthly or quarterly basis, the data 

used to assign the parameters described in 
paragraph (n)(2) of this appendix must be no 
more than 91 calendar days old. A swap deal-
er that does not have the appropriate data to 
assign the parameters described in paragraph 
(n)(2) of this appendix must assign a specific 
risk-weighting of 100 percent to the position. 

(2) SSFA parameters. To calculate the spe-
cific risk-weighting factor for a 
securitization position using the SSFA, a 
swap dealer must have accurate information 
on the five inputs to the SSFA calculation 
described in paragraphs (n)(2)(i) through 
(n)(2)(v) of this appendix. 

(i) KG is the weighted-average (with unpaid 
principal used as the weight for each expo-
sure) total capital requirement of the under-
lying exposures calculated for a swap deal-
er’s credit risk. KG is expressed as a decimal 
value between zero and one (that is, an aver-
age risk weight of 100 percent presents a 
value of KG equal to 0.08). 

(ii) Parameter W is expressed as a decimal 
value between zero and one. Parameter W is 
the ratio of the sum of the dollar amounts of 
any underlying exposures of the 
securitization that meet any of the criteria 
as set forth in paragraphs (n)(2)(ii)(A) 
through (F) of this appendix to the balance, 
measured in dollars, of underlying exposures: 

(A) Ninety days or more past due; 
(B) Subject to a bankruptcy or insolvency 

proceeding; 
(C) In the process of foreclosure; 
(D) Held as real estate owned; 
(E) Has contractually deferred payments 

for 90 days or more, other than principal or 
interest payments deferred on; 

(1) Federally-guaranteed student loans, in 
accordance with the terms of those guar-
antee programs; or 

(2) Consumer loans, including non-feder-
ally guaranteed student loans, provided that 
such payments are deferred pursuant to pro-
visions included in the contract at the time 
funds are disbursed that provide for period(s) 
of deferral that are not initiated based on 
changes in the creditworthiness of the bor-
rower; or 

(F) Is in default. 
(iii) Parameter A is the attachment point 

for the position, which represents the thresh-
old at which credit losses will first be allo-
cated to the position. Except as provided in 
12 CFR 217.210(b)(2)(vii)(D) for nth to default 
derivatives, parameter A equals the ratio of 
the current dollar amount of underlying ex-
posures that are subordinated to the position 
of the swap dealer to the current dollar 
amount of underlying exposures. Any reserve 
account funded by the accumulated cash 
flows from the underlying exposures that is 
subordinated to the position that contains 
the swap dealer’s securitization exposure 
may be included in the calculation of param-
eter A to the extent that cash is present in 
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the account. Parameter A is expressed as a 
decimal value between zero and one. 

(iv) Parameter D is the detachment point 
for the position, which represents the thresh-
old at which credit losses of principal allo-
cated to the position would result in a total 
loss of principal. Except as provided in 12 
CFR 210(b)(2)(vii)(D) for nth-to-default credit 
derivatives, parameter D equals parameter A 
plus the ratio of the current dollar amount 
of the securitization positions that are pari 
passu with the position (that is, have equal 
seniority with respect to credit risk) to the 
current dollar amount of the underlying ex-
posures. Parameter D is expressed as a dec-
imal value between zero and one. 

(v) A supervisory calibration parameter, p, 
is equal to 0.5 for securitization positions 
that are not resecuritization positions and 
equal to 1.5 for resecuritization positions. 

(3) Mechanics of the SSFA. KG and W are 
used to calculate KA, the augmented value of 
KG, which reflects the observed credit qual-
ity of the underlying exposures. KA is defined 
in paragraph (n)(4) of this appendix. The val-
ues of parameters A and D, relative to KA de-

termine the specific risk-weighting factor 
assigned to a securitization position, or por-
tion of a position, as appropriate, is the larg-
er of the specific risk-weighting factor deter-
mined in accordance with this paragraph 
(n)(3), paragraph (n)(4) of this appendix, and 
a specific risk-weighting factor of 1.6 per-
cent. 

(i) When the detachment point, parameter 
D, for a securitization position is less than 
or equal to KA, the position must be assigned 
a specific risk-weighting factor of 100 per-
cent. 

(ii) When the attachment point, parameter 
A, for a securitization position is greater 
than or equal to KA, the swap dealer must 
calculate the specific risk-weighting factor 
in accordance with paragraph (n)(4) of this 
appendix. 

(iii) When A is less than KA and D is great-
er than KA, the specific risk-weighting factor 
is a weighted-average of 1.00 and KSSFA cal-
culated under paragraphs (n)(3)(iii)(A) and 
(3)(iii)(B) of this appendix. For the purpose of 
this calculation: 

(A) The weight assigned to 1.00 equals 

(iii) The specific risk-weighting factor for 
the position (expressed as a percent) is equal 
to KSSFA × 100. 

(o) Additional conditions. As a condition for 
the swap dealer to use this Appendix A to 
calculate certain of its capital charges, the 
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Commission, or registered futures associa-
tion of which the swap dealer is a member, 
may impose additional conditions on the 
swap dealer, which may include, but are not 
limited to restricting the swap dealer’s busi-
ness on a product-specific, category-specific, 
or general basis; submitting to the Commis-
sion or the registered futures association a 
plan to increase the swap dealer’s regulatory 
capital; filing more frequent reports with the 
Commission or the registered futures asso-
ciation; modifying the swap dealer’s internal 
risk management control procedures; or 
computing the swap dealer’s deductions for 
market and credit risk in accordance with 
§§ 23.102 as appropriate. If the Commission or 
registered futures association finds it is nec-
essary or appropriate in the public interest, 
the Commission or registered futures asso-
ciation may impose additional conditions on 
the swap dealer, if: 

(1) The swap dealer is required to provide 
notice to the Commission or the registered 

futures association that the swap dealer’s 
regulatory capital is less than $100 million; 

(2) The swap dealer fails to meet the re-
porting requirements set forth in § 23.105; 

(3) Any event specified in § 23.105 occurs; 
(4) There is a material deficiency in the in-

ternal risk management control system or in 
the mathematical models used to price secu-
rities or to calculate deductions for market 
and credit risk or allowances for market and 
credit risk, as applicable, of the swap dealer; 

(5) The swap dealer fails to comply with 
this Appendix A; or 

(6) The Commission finds that imposition 
of other conditions is necessary or appro-
priate in the public interest. 

[85 FR 57556, Sept. 15, 2020] 

APPENDIX B TO SUBPART E OF PART 23— 
SWAP DEALER AND MAJOR SWAP 
PARTICIPANT POSITION INFORMATION 
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[85 FR 57561, Sept. 15, 2020] APPENDIX C TO SUBPART E OF PART 23— 
FINANCIAL REPORTS AND SPECIFIC 
POSITION INFORMATION FOR SWAP 
DEALERS AND MAJOR SWAP PARTICI-
PANTS SUBJECT TO THE CAPITAL RE-
QUIREMENTS OF A PRUDENTIAL REG-
ULATOR 
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[85 FR 57565, Sept. 15, 2020] 

Subpart F—Reporting, Record-
keeping, and Daily Trading 
Records Requirements for 
Swap Dealers and Major 
Swap Participants 

SOURCE: 77 FR 20202, Apr. 3, 2012, unless 
otherwise noted. 

§ 23.200 Definitions. 
For purposes of subpart F, the fol-

lowing terms shall be defined as pro-
vided. 

(a) Business trading unit means any 
department, division, group, or per-
sonnel of a swap dealer or major swap 
participant or any of its affiliates, 
whether or not identified as such, that 
performs, or exercises supervisory au-
thority over the performance of, any 
pricing (excluding price verification for 
risk management purposes), trading, 
sales, purchasing, marketing, adver-
tising, solicitation, structuring, or bro-
kerage activities on behalf of a reg-
istrant. 

(b) Clearing unit means any depart-
ment, division, group, or personnel of a 
registrant or any of its affiliates, 
whether or not identified as such, that 
performs any proprietary or customer 
clearing activities on behalf of a reg-
istrant. 

(c) Complaint means any formal or in-
formal complaint, grievance, criticism, 
or concern communicated to the swap 
dealer or major swap participant in 
any format relating to, arising from, or 
in connection with, any trading con-
duct or behavior or with the swap deal-
er or major swap participant’s perform-
ance (or failure to perform) any of its 
regulatory obligations, and includes 
any and all observations, comments, 
remarks, interpretations, clarifica-
tions, notes, and examinations as to 
such conduct or behavior commu-
nicated or documented by the com-
plainant, swap dealer, or major swap 
participant. 

(d) Executed means the completion of 
the execution process. 

(e) Execution means, with respect to a 
swap, an agreement by the parties 
(whether orally, in writing, electroni-
cally, or otherwise) to the terms of a 

swap that legally binds the parties to 
such swap terms under applicable law. 

(f) Governing body. This term means: 
(1) A board of directors; 
(2) A body performing a function 

similar to a board of directors; 
(3) Any committee of a board or 

body; or 
(4) The chief executive officer of a 

registrant, or any such board, body, 
committee, or officer of a division of a 
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division. 

(g) Prudential regulator has the mean-
ing given to such term in section 1a(39) 
of the Commodity Exchange Act and 
includes the Board of Governors of the 
Federal Reserve System, the Office of 
the Comptroller of the Currency, the 
Federal Deposit Insurance Corporation, 
the Farm Credit Association, and the 
Federal Housing Finance Agency, as 
applicable to the swap dealer or major 
swap participant. 

(h) Registered entity has the meaning 
given to such term in section 1a(40) of 
the Commodity Exchange Act, and in-
cludes boards of trade designated as 
contract markets, derivatives clearing 
organizations, swap execution facili-
ties, and swap data repositories. 

(i) Related cash or forward transaction 
means a purchase or sale for imme-
diate or deferred physical shipment or 
delivery of an asset related to a swap 
where the swap and the related cash or 
forward transaction are used to hedge, 
mitigate the risk of, or offset one an-
other. 

(j) Swaps activities means, with re-
spect to a registrant, such registrant’s 
activities related to swaps and any 
product used to hedge such swaps, in-
cluding, but not limited to, futures, op-
tions, other swaps or security-based 
swaps, debt or equity securities, for-
eign currency, physical commodities, 
and other derivatives. 

(k) Swap confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation 
(electronic or otherwise) that memori-
alizes the agreement of the parties to 
all the terms of the swap. A confirma-
tion must be in writing (whether elec-
tronic or otherwise) and must legally 
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