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Subpart L—Segregation of Assets Held as 
Collateral in Uncleared Swap Transactions 

23.700 Definitions. 
23.701 Notification of right to segregation. 
23.702 Requirements for segregated initial 

margin. 
23.703 Investment of segregated initial mar-

gin. 
23.704 Requirements for non-segregated 

margin. 

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b–1, 6c, 
6p, 6r, 6s, 6t, 9, 9a, 12, 12a, 13b, 13c, 16a, 18, 19, 
21. 

Section 23.160 also issued under 7 U.S.C. 
2(i); Sec. 721(b), Pub. L. 111–203, 124 Stat. 1641 
(2010). 

SOURCE: 77 FR 2628, Jan. 19, 2012, unless 
otherwise noted. 

Subpart A [Reserved] 

§§ 23.1–23.20 [Reserved] 

Subpart B—Registration 
§ 23.21 Registration of swap dealers 

and major swap participants. 
(a) Each person who comes within 

the definition of the term ‘‘swap deal-
er’’ in section 1a(49) of the Act, as such 
term may be further defined by the 
Commission, is subject to the registra-
tion provisions under the Act and to 
part 3 of this chapter. 

(b) Each person who comes within 
the definition of the term ‘‘major swap 
participant’’ in section 1a(33) of the 
Act, as such term may be further de-
fined by the Commission, is subject to 
the registration provisions under the 
Act and to part 3 of this chapter. 

(c) Each affiliate of an insured depos-
itory institution described in section 
716(c) of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(Pub. L. 111–203 section 716(c), 124 Stat. 
1376 (2010)) is required to be registered 
as a swap dealer if the affiliate is a 
swap dealer or as a major swap partici-
pant if the affiliate is a major swap 
participant. 

§ 23.22 Prohibition against statutory 
disqualification in the case of an as-
sociated person of a swap dealer or 
major swap participant. 

(a) Definition. For purposes of this 
section, the term ‘‘person’’ means an 
‘‘associated person of a swap dealer or 
major swap participant’’ as defined in 

section 1a(4) of the Act and § 1.3 of this 
chapter, but does not include an indi-
vidual employed in a clerical or min-
isterial capacity. 

(b) Fitness. No swap dealer or major 
swap participant may permit a person 
who is subject to a statutory disquali-
fication under section 8a(2) or 8a(3) of 
the Act to effect or be involved in ef-
fecting swaps on behalf of the swap 
dealer or major swap participant, if the 
swap dealer or major swap participant 
knows, or in the exercise of reasonable 
care should know, of the statutory dis-
qualification; Provided, however, that 
the prohibition set forth in this para-
graph (b) shall not apply to any person 
listed as a principal or registered as an 
associated person of a futures commis-
sion merchant, retail foreign exchange 
dealer, introducing broker, commodity 
pool operator, commodity trading advi-
sor, or leverage transaction merchant, 
or any person registered as a floor 
broker or floor trader, notwithstanding 
that the person is subject to a disquali-
fication from registration under sec-
tion 8a(2) or 8a(3) of the Act. 

(c) Dual and multiple associations. (1) 
A person who is already associated as 
an associated person of a swap dealer 
or major swap participant may become 
associated as an associated person of 
another swap dealer or major swap par-
ticipant if the other swap dealer or 
major swap participant meets the re-
quirements set forth in § 3.60(b)(2)(i)(A) 
of this chapter. 

(2) Each swap dealer and major swap 
participant associated with such asso-
ciated person shall supervise that asso-
ciated person, and each swap dealer 
and major swap participant is jointly 
and severally responsible for the con-
duct of the associated person with re-
spect to the: 

(i) Solicitation or acceptance of cus-
tomer orders, 

(ii) Solicitation of funds, securities 
or property for a participation in a 
commodity pool, 

(iii) Solicitation of a client’s or pro-
spective client’s discretionary account, 

(iv) Solicitation or acceptance of le-
verage customers’ orders for leverage 
transactions, 

(v) Solicitation or acceptance of 
swaps, and 
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(vi) Associated person’s supervision 
of any person or persons engaged in 
any of the foregoing solicitations or ac-
ceptances, with respect to any cus-
tomers common to it and any other 
swap dealer or major swap participant. 

[77 FR 2628, Jan. 19, 2012, as amended at 78 
FR 20792, Apr. 8, 2013; 78 FR 64175, Oct. 28, 
2013; 83 FR 7996, Feb. 23, 2018] 

§ 23.23 Cross-border application. 

(a) Definitions. Solely for purposes of 
this section the terms listed in this 
paragraph (a) have the meanings set 
forth in paragraphs (a)(1) through (24) 
of this section. A person may rely on a 
written representation from its 
counterparty that the counterparty 
does or does not satisfy the criteria for 
one or more of the definitions listed in 
paragraphs (a)(1) through (24) of this 
section, unless such person knows or 
has reason to know that the represen-
tation is not accurate; for the purposes 
of this rule a person would have reason 
to know the representation is not accu-
rate if a reasonable person should 
know, under all of the facts of which 
the person is aware, that it is not accu-
rate. 

(1) An affiliate of, or a person affiliated 
with a specific person, means a person 
that directly, or indirectly through one 
or more intermediaries, controls, or is 
controlled by, or is under common con-
trol with, the person specified. 

(2) Control including the terms con-
trolling, controlled by, and under com-
mon control with, means the posses-
sion, direct or indirect, of the power to 
direct or cause the direction of the 
management and policies of a person, 
whether through the ownership of vot-
ing shares, by contract, or otherwise. 

(3) Foreign branch means any office of 
a U.S. bank that: 

(i) Is located outside the United 
States; 

(ii) Operates for valid business rea-
sons; 

(iii) Maintains accounts independ-
ently of the home office and of the ac-
counts of other foreign branches, with 
the profit or loss accrued at each 
branch determined as a separate item 
for each foreign branch; and 

(iv) Is engaged in the business of 
banking and is subject to substantive 

regulation in banking or financing in 
the jurisdiction where it is located. 

(4) Foreign-based swap means: 
(i) A swap by a non-U.S. swap entity, 

except for a swap booked in a U.S. 
branch; or 

(ii) A swap conducted through a for-
eign branch. 

(5) Foreign counterparty means: 
(i) A non-U.S. person, except with re-

spect to a swap booked in a U.S. branch 
of that non-U.S. person; or 

(ii) A foreign branch where it enters 
into a swap in a manner that satisfies 
the definition of a swap conducted 
through a foreign branch. 

(6) Group A requirements mean the re-
quirements set forth in § 3.3 of this 
chapter, §§ 23.201, 23.203, 23.600, 23.601, 
23.602, 23.603, 23.605, 23.606, 23.607, 23.609 
and, to the extent it duplicates § 23.201, 
§ 45.2(a) of this chapter. 

(7) Group B requirements mean the re-
quirements set forth in §§ 23.202 and 
23.501 through 23.504. 

(8) Group C requirements mean the re-
quirements set forth in §§ 23.400 
through 23.451 and 23.700 through 23.704. 

(9) Guarantee means an arrangement 
pursuant to which one party to a swap 
has rights of recourse against a guar-
antor, with respect to its counter-
party’s obligations under the swap. For 
these purposes, a party to a swap has 
rights of recourse against a guarantor 
if the party has a conditional or uncon-
ditional legally enforceable right to re-
ceive or otherwise collect, in whole or 
in part, payments from the guarantor 
with respect to its counterparty’s obli-
gations under the swap. In addition, in 
the case of any arrangement pursuant 
to which the guarantor has a condi-
tional or unconditional legally enforce-
able right to receive or otherwise col-
lect, in whole or in part, payments 
from any other guarantor with respect 
to the counterparty’s obligations under 
the swap, such arrangement will be 
deemed a guarantee of the counter-
party’s obligations under the swap by 
the other guarantor. Notwithstanding 
the foregoing, until December 31, 2027, 
a person may continue to classify 
counterparties based on: 

(i) Representations that were made 
pursuant to the ‘‘guarantee’’ definition 
in § 23.160(a)(2) prior to the effective 
date of this section; or 
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(ii) Representations made pursuant 
to the interpretation of the term 
‘‘guarantee’’ in the Interpretive Guid-
ance and Policy Statement Regarding 
Compliance With Certain Swap Regula-
tions, 78 FR 45292 (Jul. 26, 2013), prior 
to the effective date of this section. 

(10) Non-U.S. person means any person 
that is not a U.S. person. 

(11) Non-U.S. swap entity means a 
swap entity that is not a U.S. swap en-
tity. 

(12) Parent entity means any entity in 
a consolidated group that has one or 
more subsidiaries in which the entity 
has a controlling interest, as deter-
mined in accordance with U.S. GAAP. 

(13) Significant risk subsidiary means 
any non-U.S. significant subsidiary of 
an ultimate U.S. parent entity where 
the ultimate U.S. parent entity has 
more than $50 billion in global consoli-
dated assets, as determined in accord-
ance with U.S. GAAP at the end of the 
most recently completed fiscal year, 
but excluding non-U.S. subsidiaries 
that are: 

(i) Subject to consolidated super-
vision and regulation by the Board of 
Governors of the Federal Reserve Sys-
tem as a subsidiary of a U.S. bank 
holding company or an intermediate 
holding company; or 

(ii) Subject to capital standards and 
oversight by the subsidiary’s home 
country supervisor that are consistent 
with the Basel Committee on Banking 
Supervision’s ‘‘International Regu-
latory Framework for Banks’’ and sub-
ject to margin requirements for 
uncleared swaps in a jurisdiction that 
the Commission has found comparable 
pursuant to a published comparability 
determination with respect to 
uncleared swap margin requirements. 

(14) Significant subsidiary means a 
subsidiary, including its subsidiaries, 
which meets any of the following con-
ditions: 

(i) The three year rolling average of 
the subsidiary’s equity capital is equal 
to or greater than five percent of the 
three year rolling average of the ulti-
mate U.S. parent entity’s consolidated 
equity capital, as determined in ac-
cordance with U.S. GAAP as of the end 
of the most recently completed fiscal 
year; 

(ii) The three year rolling average of 
the subsidiary’s total revenue is equal 
to or greater than ten percent of the 
three year rolling average of the ulti-
mate U.S. parent entity’s total consoli-
dated revenue, as determined in ac-
cordance with U.S. GAAP as of the end 
of the most recently completed fiscal 
year; or 

(iii) The three year rolling average of 
the subsidiary’s total assets is equal to 
or greater than ten percent of the three 
year rolling average of the ultimate 
U.S. parent entity’s total consolidated 
assets, as determined in accordance 
with U.S. GAAP as of the end of the 
most recently completed fiscal year. 

(15) Subsidiary means an affiliate of a 
person controlled by such person di-
rectly, or indirectly through one or 
more intermediaries. 

(16) Swap booked in a U.S. branch 
means a swap entered into by a U.S. 
branch where the swap is reflected in 
the local accounts of the U.S. branch. 

(17) Swap conducted through a foreign 
branch means a swap entered into by a 
foreign branch where: 

(i) The foreign branch or another for-
eign branch is the office through which 
the U.S. person makes and receives 
payments and deliveries under the 
swap pursuant to a master netting or 
similar trading agreement, and the 
documentation of the swap specifies 
that the office for the U.S. person is 
such foreign branch; 

(ii) The swap is entered into by such 
foreign branch in its normal course of 
business; and 

(iii) The swap is reflected in the local 
accounts of the foreign branch. 

(18) Swap entity means a person that 
is registered with the Commission as a 
swap dealer or major swap participant 
pursuant to the Act. 

(19) Ultimate U.S. parent entity means 
the U.S. parent entity that is not a 
subsidiary of any other U.S. parent en-
tity. 

(20) United States and U.S. means the 
United States of America, its terri-
tories and possessions, any State of the 
United States, and the District of Co-
lumbia. 

(21) U.S. branch means a branch or 
agency of a non-U.S. banking organiza-
tion where such branch or agency: 

(i) Is located in the United States; 
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(ii) Maintains accounts independ-
ently of the home office and other U.S. 
branches, with the profit or loss ac-
crued at each branch determined as a 
separate item for each U.S. branch; and 

(iii) Engages in the business of bank-
ing and is subject to substantive bank-
ing regulation in the state or district 
where located. 

(22) U.S. GAAP means U.S. generally 
accepted accounting principles. 

(23) U.S. person: 
(i) Except as provided in paragraph 

(a)(23)(iii) of this section, U.S. person 
means any person that is: 

(A) A natural person resident in the 
United States; 

(B) A partnership, corporation, trust, 
investment vehicle, or other legal per-
son organized, incorporated, or estab-
lished under the laws of the United 
States or having its principal place of 
business in the United States; 

(C) An account (whether discre-
tionary or non-discretionary) of a U.S. 
person; or 

(D) An estate of a decedent who was 
a resident of the United States at the 
time of death. 

(ii) For purposes of this section, prin-
cipal place of business means the loca-
tion from which the officers, partners, 
or managers of the legal person pri-
marily direct, control, and coordinate 
the activities of the legal person. With 
respect to an externally managed in-
vestment vehicle, this location is the 
office from which the manager of the 
vehicle primarily directs, controls, and 
coordinates the investment activities 
of the vehicle. 

(iii) The term U.S. person does not 
include the International Monetary 
Fund, the International Bank for Re-
construction and Development, the 
Inter-American Development Bank, 
the Asian Development Bank, the Afri-
can Development Bank, the United Na-
tions, and their agencies and pension 
plans, and any other similar inter-
national organizations, and their agen-
cies and pension plans. 

(iv) Notwithstanding paragraph 
(a)(23)(i) of this section, until Decem-
ber 31, 2027, a person may continue to 
classify counterparties as U.S. persons 
based on: 

(A) Representations made pursuant 
to the ‘‘U.S. person’’ definition in 

§ 23.160(a)(10) prior to the effective date 
of this section; or 

(B) Representations made pursuant 
to the interpretation of the term ‘‘U.S. 
person’’ in the Interpretive Guidance 
and Policy Statement Regarding Com-
pliance With Certain Swap Regula-
tions, 78 FR 45292 (Jul. 26, 2013), prior 
to the effective date of this section. 

(24) U.S. swap entity means a swap en-
tity that is a U.S. person. 

(b) Cross-border application of swap 
dealer de minimis registration threshold 
calculation. For purposes of deter-
mining whether an entity engages in 
more than a de minimis quantity of 
swap dealing activity under paragraph 
(4)(i) of the swap dealer definition in 
§ 1.3 of this chapter, a person shall in-
clude the following swaps (subject to 
paragraph (d) of this section and para-
graph (6) of the swap dealer definition 
in § 1.3 of this chapter): 

(1) If such person is a U.S. person or 
a significant risk subsidiary, all swaps 
connected with the dealing activity in 
which such person engages. 

(2) If such person is a non-U.S. person 
(other than a significant risk sub-
sidiary), all of the following swaps con-
nected with the dealing activity in 
which such person engages: 

(i) Swaps with a counterparty that is 
a U.S. person, other than swaps con-
ducted through a foreign branch of a 
registered swap dealer. 

(ii) Swaps where the obligations of 
such person under the swaps are sub-
ject to a guarantee by a U.S. person. 

(iii) Swaps with a counterparty that 
is a non-U.S. person where the counter-
party’s obligations under the swaps are 
subject to a guarantee by a U.S. per-
son, except when: 

(A) The counterparty is registered as 
a swap dealer; or 

(B) The counterparty’s swaps are sub-
ject to a guarantee by a U.S. person 
that is a non-financial entity; or 

(C) The counterparty is itself below 
the swap dealer de minimis threshold 
under paragraph (4)(i) of the swap deal-
er definition in § 1.3, and is affiliated 
with a registered swap dealer. 

(c) Cross-border application of major 
swap participant tests. For purposes of 
determining a person’s status as a 
major swap participant, as defined in 
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§ 1.3 of this chapter, a person shall in-
clude the following swap positions 
(subject to paragraph (d) of this section 
and the major swap participant defini-
tion in § 1.3 of this chapter): 

(1) If such person is a U.S. person or 
a significant risk subsidiary, all swap 
positions that are entered into by the 
person. 

(2) If such person is a non-U.S. person 
(other than a significant risk sub-
sidiary), all of the following swap posi-
tions of such person: 

(i) Swap positions where the 
counterparty is a U.S. person, other 
than swaps conducted through a for-
eign branch of a registered swap dealer. 

(ii) Swap positions where the obliga-
tions of such person under the swaps 
are subject to a guarantee by a U.S. 
person. 

(iii) Swap positions with a 
counterparty that is a non-U.S. person 
where the counterparty’s obligations 
under the swaps are subject to a guar-
antee by a U.S. person, except when 
the counterparty is registered as a 
swap dealer. 

(d) Exception from counting for certain 
exchange-traded and cleared swaps. Not-
withstanding any other provision of 
§ 23.23, for purposes of determining 
whether a non-U.S. person (other than 
a significant risk subsidiary or a non- 
U.S. person whose performance under 
the swap is subject to a guarantee by a 
U.S. person) engages in more than a de 
minimis quantity of swap dealing ac-
tivity under paragraph (4)(i) of the 
swap dealer definition in § 1.3 of this 
chapter or for determining the non- 
U.S. person’s status as a major swap 
participant as defined in § 1.3 of this 
chapter, such non-U.S. person does not 
need to count any swaps or swap posi-
tions, as applicable, that are entered 
into by such non-U.S. person on a des-
ignated contract market, a registered 
swap execution facility or a swap exe-
cution facility exempted from registra-
tion by the Commission pursuant to 
section 5h(g) of the Act, or a registered 
foreign board of trade, and cleared 
through a registered derivatives clear-
ing organization or a clearing organiza-
tion that has been exempted from reg-
istration by the Commission pursuant 
to section 5b(h) of the Act, where the 
non-U.S. person does not know the 

identity of the counterparty to the 
swap prior to execution. 

(e) Exceptions from certain swap re-
quirements for certain foreign swaps. (1) 
With respect to its foreign-based swaps, 
each non-U.S. swap entity and foreign 
branch of a U.S. swap entity shall be 
excepted from: 

(i) The group B requirements (other 
than § 23.202(a) introductory text and 
(a)(1)) and the group C requirements 
with respect to any swap— 

(A) Entered into on a designated con-
tract market, a registered swap execu-
tion facility or a swap execution facil-
ity exempted from registration by the 
Commission pursuant to section 5h(g) 
of the Act, or a registered foreign 
board of trade; 

(B) Cleared through a registered de-
rivatives clearing organization or a 
clearing organization that has been ex-
empted from registration by the Com-
mission pursuant to section 5b(h) of 
the Act; and 

(C) Where the swap entity does not 
know the identity of the counterparty 
to the swap prior to execution; and 

(ii) The group C requirements with 
respect to any swap with a foreign 
counterparty. 

(2) A non-U.S. swap entity shall be 
excepted from the group C require-
ments with respect to any swap booked 
in a U.S. branch with a foreign 
counterparty that is neither a foreign 
branch nor a person whose performance 
under the swap is subject to a guar-
antee by a U.S. person. 

(3) With respect to its foreign-based 
swaps, each non-U.S. swap entity that 
is neither a significant risk subsidiary 
nor a person whose performance under 
the swap is subject to a guarantee by a 
U.S. person shall be excepted from the 
group B requirements with respect to 
any swap with a foreign counterparty 
(other than a foreign branch) that is 
neither— 

(i) A significant risk subsidiary that 
is a swap entity nor 

(ii) A person whose performance 
under the swap is subject to a guar-
antee by a U.S. person. 

(4) With respect to its foreign-based 
swaps, each foreign branch of a U.S. 
swap entity shall be excepted from the 
group B requirements with respect to 
any swap with a foreign counterparty 
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(other than a foreign branch) that is 
neither a swap entity nor a person 
whose performance under the swap is 
subject to a guarantee by a U.S. per-
son, subject to the following condi-
tions: 

(i) A group B requirement is not eli-
gible for the exception if the require-
ment, as applicable to the swap, is eli-
gible for substituted compliance pursu-
ant to a comparability determination 
issued by the Commission prior to the 
execution of the swap; and 

(ii) In any calendar quarter, the ag-
gregate gross notional amount of swaps 
conducted by a swap entity in reliance 
on this exception does not exceed five 
percent (5%) of the aggregate gross no-
tional amount of all its swaps. 

(5) With respect to its foreign-based 
swaps, each non-U.S. swap entity that 
is a significant risk subsidiary (an 
‘‘SRS SE’’) or a person whose perform-
ance under the swap is subject to a 
guarantee by a U.S. person (a ‘‘Guar-
anteed SE’’) shall be excepted from the 
group B requirements with respect to 
any swap with a foreign counterparty 
(other than a foreign branch) that is 
neither a swap entity nor a person 
whose performance under the swap is 
subject to a guarantee by a U.S. per-
son, subject to the following condi-
tions: 

(i) A group B requirement is not eli-
gible for the exception if the require-
ment, as applicable to the swap, is eli-
gible for substituted compliance pursu-
ant to a comparability determination 
issued by the Commission prior to the 
execution of the swap; and 

(ii) In any calendar quarter, the ag-
gregate gross notional amount of swaps 
conducted by an SRS SE or a Guaran-
teed SE in reliance on this exception 
aggregated with the gross notional 
amount of swaps conducted by all af-
filiated SRS SEs and Guaranteed SEs 
in reliance on this exception does not 
exceed five percent (5%) of the aggre-
gate gross notional amount of all 
swaps entered into by the SRS SE or 
Guaranteed SE and all affiliated swap 
entities. 

(f) Substituted Compliance. (1) A non- 
U.S. swap entity may satisfy any appli-
cable group A requirement by com-
plying with the applicable standards of 
a foreign jurisdiction to the extent per-

mitted by, and subject to any condi-
tions specified in, a comparability de-
termination issued by the Commission 
under paragraph (g) of this section; 

(2) With respect to its foreign-based 
swaps, a non-U.S. swap entity or for-
eign branch of a U.S. swap entity may 
satisfy any applicable group B require-
ment for a swap with a foreign 
counterparty by complying with the 
applicable standards of a foreign juris-
diction to the extent permitted by, and 
subject to any conditions specified in, a 
comparability determination issued by 
the Commission under paragraph (g) of 
this section; and 

(3) A non-U.S. swap entity may sat-
isfy any applicable group B require-
ment for any swap booked in a U.S. 
branch with a foreign counterparty 
that is neither a foreign branch nor a 
person whose performance under the 
swap is subject to a guarantee by a 
U.S. person by complying with the ap-
plicable standards of a foreign jurisdic-
tion to the extent permitted by, and 
subject to any conditions specified in, a 
comparability determination issued by 
the Commission under paragraph (g) of 
this section. 

(g) Comparability determinations. (1) 
The Commission may issue com-
parability determinations under this 
section on its own initiative. 

(2) Eligibility requirements. The fol-
lowing persons may, either individ-
ually or collectively, request a com-
parability determination with respect 
to some or all of the group A require-
ments and group B requirements: 

(i) A swap entity that is eligible, in 
whole or in part, for substituted com-
pliance under this section or a trade 
association or other similar group on 
behalf of its members who are such 
swap entities; or 

(ii) A foreign regulatory authority 
that has direct supervisory authority 
over one or more swap entities subject 
to the group A requirements and/or 
group B requirements and that is re-
sponsible for administering the rel-
evant foreign jurisdiction’s swap stand-
ards. 

(3) Submission requirements. Persons 
requesting a comparability determina-
tion pursuant to this section shall elec-
tronically provide the Commission: 
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(i) A description of the objectives of 
the relevant foreign jurisdiction’s 
standards and the products and entities 
subject to such standards; 

(ii) A description of how the relevant 
foreign jurisdiction’s standards ad-
dress, at minimum, the elements or 
goals of the Commission’s cor-
responding requirements or group of 
requirements. Such description should 
identify the specific legal and regu-
latory provisions that correspond to 
each element or goal and, if necessary, 
whether the relevant foreign jurisdic-
tion’s standards do not address a par-
ticular element or goal; 

(iii) A description of the differences 
between the relevant foreign jurisdic-
tion’s standards and the Commission’s 
corresponding requirements, and an ex-
planation regarding how such differing 
approaches achieve comparable out-
comes; 

(iv) A description of the ability of the 
relevant foreign regulatory authority 
or authorities to supervise and enforce 
compliance with the relevant foreign 
jurisdiction’s standards. Such descrip-
tion should discuss the powers of the 
foreign regulatory authority or au-
thorities to supervise, investigate, and 
discipline entities for compliance with 
the standards and the ongoing efforts 
of the regulatory authority or authori-
ties to detect and deter violations of, 
and ensure compliance with, the stand-
ards; 

(v) Copies of the foreign jurisdic-
tion’s relevant standards (including an 
English translation of any foreign lan-
guage document); and 

(vi) Any other information and docu-
mentation that the Commission deems 
appropriate. 

(4) Standard of review. The Commis-
sion may issue a comparability deter-
mination pursuant to this section to 
the extent that it determines that 
some or all of the relevant foreign ju-
risdiction’s standards are comparable 
to the Commission’s corresponding re-
quirements or group of requirements, 
or would result in comparable out-
comes as the Commission’s cor-
responding requirements or group of 
requirements, after taking into ac-
count such factors as the Commission 
determines are appropriate, which may 
include: 

(i) The scope and objectives of the 
relevant foreign jurisdiction’s stand-
ards; 

(ii) Whether the relevant foreign ju-
risdiction’s standards achieve com-
parable outcomes to the Commission’s 
corresponding requirements; 

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with 
the relevant foreign jurisdiction’s 
standards; and 

(iv) Whether the relevant regulatory 
authority or authorities has entered 
into a memorandum of understanding 
or other arrangement with the Com-
mission addressing information shar-
ing, oversight, examination, and super-
vision of swap entities relying on such 
comparability determination. 

(5) Reliance. Any swap entity that, in 
accordance with a comparability deter-
mination issued under this section, 
complies with a foreign jurisdiction’s 
standards, would be deemed to be in 
compliance with the Commission’s cor-
responding requirements. Accordingly, 
if a swap entity has failed to comply 
with the foreign jurisdiction’s stand-
ards or a comparability determination, 
the Commission may initiate an action 
for a violation of the Commission’s 
corresponding requirements. All swap 
entities, regardless of whether they 
rely on a comparability determination, 
remain subject to the Commission’s ex-
amination and enforcement authority. 

(6) Discretion and Conditions. The 
Commission may issue or decline to 
issue comparability determinations 
under this section in its sole discre-
tion. In issuing such a comparability 
determination, the Commission may 
impose any terms and conditions it 
deems appropriate. 

(7) Modifications. The Commission re-
serves the right to further condition, 
modify, suspend, terminate, or other-
wise restrict a comparability deter-
mination issued under this section in 
the Commission’s discretion. 

(8) Delegation of authority. The Com-
mission hereby delegates to the Direc-
tor of the Division of Swap Dealer and 
Intermediary Oversight, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority to request information and/ 
or documentation in connection with 
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the Commission’s issuance of a com-
parability determination under this 
section. 

(h) Records, scope of application, effec-
tive and compliance dates—(1) Records. 
Swap dealers and major swap partici-
pants shall create a record of their 
compliance with this section and shall 
retain records in accordance with 
§ 23.203. 

(2) Scope of Application. The require-
ments of this section shall not apply to 
swaps executed prior to September 14, 
2021. 

(3) Effective date and compliance date. 
(i) This section shall be effective on 
November 13, 2020. 

(ii) Provided that swap dealers and 
major swap participants comply with 
the recordkeeping requirements in 
paragraph (h)(1) of this section, the ex-
ceptions in paragraph (e) of this sec-
tion are effective upon the effective 
date of the rule. 

(iii) Swap dealers and major swap 
participants must comply with the re-
quirements of this section no later 
than September 14, 2021. 

[85 FR 56997, Sept. 14, 2020, as amended at 85 
FR 69499, Nov. 3, 2020] 

§§ 23.24–23.40 [Reserved] 

Subpart E—Capital and Margin 
Requirements for Swap Deal-
ers and Major Swap Partici-
pants 

SOURCE: 81 FR 695, Jan. 6, 2016, unless oth-
erwise noted. 

§ 23.100 Definitions applicable to cap-
ital requirements. 

For purposes of §§ 23.101 through 
23.106 of subpart E, the following terms 
are defined as follows: 

Actual daily net trading profit and loss. 
This term is used in assessing the per-
formance of a swap dealer’s VaR meas-
ure and refers to changes in the swap 
dealer’s portfolio value that would 
have occurred were end-of-day posi-
tions to remain unchanged (therefore, 
excluding fees, commissions, reserves, 
net interest income, and intraday trad-
ing). 

Advanced approaches Board-regulated 
institution. The term shall have the 

meaning ascribed to it in 12 CFR part 
217. 

BHC equivalent risk-weighted assets. 
This term means the risk-weighted as-
sets of a swap dealer that elects to 
meet the capital requirements in 
§ 23.101(a)(1)(i) calculated as follows: 

(1) If the swap dealer is not approved 
to use internal models to calculate 
credit risk exposure under § 23.102, it 
shall calculate its credit risk-weighted 
assets using the bank holding company 
regulations in subpart D of 12 CFR part 
217, as if the swap dealer itself were a 
bank holding company, with the swap 
dealer permitted to calculate its expo-
sure amount for OTC derivative con-
tracts using either the current expo-
sure method or the standardized ap-
proach for counterparty credit risk, 
without regard to the status of any af-
filiate of the swap dealer as an ad-
vanced approaches Board-regulated in-
stitution; 

(2) If the swap dealer is approved to 
use internal models to calculate credit 
risk exposure under § 23.102, it shall cal-
culate its credit risk-weighted assets 
using the bank holding company regu-
lations in subpart E of 12 CFR part 217, 
as if the swap dealer itself were a bank 
holding company, with the swap dealer 
permitted to calculate its exposure 
amount for OTC derivative contracts 
using either the internal models meth-
odology or the standardized approach 
for counterparty credit risk, without 
regard to the status of any affiliate of 
the swap dealer as an advanced ap-
proaches Board-regulated institution; 

(3) If the swap dealer is not approved 
to use internal models to calculate 
market risk exposure under § 23.102, it 
shall compute a market risk capital 
charge for the positions that the swap 
dealer holds in its proprietary accounts 
using the applicable standardized mar-
ket risk charges set forth in § 240.18a–1 
of this title and § 1.17 of this chapter 
for such positions, and multiplying 
that amount by a factor of 12.5; 

(4) If the swap dealer is approved to 
use internal models to calculate mar-
ket risk exposure under § 23.102, it shall 
calculate its market risk-weighted as-
sets using subpart F of 12 CFR part 217; 
Provided, however, that the swap dealer 
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