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(h) Tar year. For purposes of para-
graph (f) of this section, ‘‘tax year” has
the meaning attributed to it by the
IRS as set forth in IRS Publication 538,
which provides that a ‘‘tax year’ is an
annual accounting period for keeping
records and reporting income and ex-
penses.

[82 FR 54871, Nov. 17, 2017, as amended at 84
FR 27929, June 17, 2019]

Subpart B [Reserved]
Subpart C—Payments

§1041.7 Identification of unfair and
abusive practice.

It is an unfair and abusive practice
for a lender to make attempts to with-
draw payment from consumers’ ac-
counts in connection with a covered
loan after the lender’s second consecu-
tive attempts to withdraw payments
from the accounts from which the prior
attempts were made have failed due to
a lack of sufficient funds, unless the
lender obtains the consumers’ new and
specific authorization to make further
withdrawals from the accounts.

§1041.8 Prohibited payment transfer
attempts.

(a) Definitions. For purposes of this
section and §1041.9:

(1) Payment transfer means any lend-
er-initiated debit or withdrawal of
funds from a consumer’s account for
the purpose of collecting any amount
due or purported to be due in connec-
tion with a covered loan.

(i) Means of transfer. A debit or with-
drawal meeting the description in para-
graph (a)(1) of this section is a pay-
ment transfer regardless of the means
through which the lender initiates it,
including but not limited to a debit or
withdrawal initiated through any of
the following means:

(A) Electronic fund transfer, includ-
ing a preauthorized electronic fund
transfer as defined in Regulation E, 12
CFR 1005.2(k).

(B) Signature check, regardless of
whether the transaction is processed
through the check network or another
network, such as the automated clear-
ing house (ACH) network.
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(C) Remotely created check as de-
fined in Regulation CC, 12 CFR
229.2(fff).

(D) Remotely created payment order
as defined in 16 CFR 310.2(cc).

(E) When the lender is also the ac-
count-holder, an account-holding insti-
tution’s transfer of funds from a con-
sumer’s account held at the same insti-
tution, other than such a transfer
meeting the description in paragraph
(a)(1)(ii) of this section.

(ii) Conditional exclusion for certain
transfers by account-holding institutions.
When the lender is also the account-
holder, an account-holding institu-
tion’s transfer of funds from a con-
sumer’s account held at the same insti-
tution is not a payment transfer if all
of the conditions in this paragraph
(a)(1)(ii) are met, notwithstanding that
the transfer otherwise meets the de-
scription in paragraph (a)(1) of this sec-
tion.

(A) The lender, pursuant to the terms
of the loan agreement or account
agreement, does not charge the con-
sumer any fee, other than a late fee
under the loan agreement, in the event
that the lender initiates a transfer of
funds from the consumer’s account in
connection with the covered loan for
an amount that the account lacks suf-
ficient funds to cover.

(B) The lender, pursuant to the terms
of the loan agreement or account
agreement, does not close the con-
sumer’s account in response to a nega-
tive balance that results from a trans-
fer of funds initiated in connection
with the covered loan.

(2) Single immediate payment transfer
at the consumer’s request means:

(i) A payment transfer initiated by a
one-time electronic fund transfer with-
in one business day after the lender ob-
tains the consumer’s authorization for
the one-time electronic fund transfer.

(ii) A payment transfer initiated by
means of processing the consumer’s
signature check through the check sys-
tem or through the ACH system within
one business day after the consumer
provides the check to the lender.

(b) Prohibition on initiating payment
transfers from a consumer’s account after
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two consecutive failed payment trans-
fers—(1) General. A lender must not ini-
tiate a payment transfer from a con-
sumer’s account in connection with
any covered loan that the consumer
has with the lender after the lender has
attempted to initiate two consecutive
failed payment transfers from that ac-
count in connection with any covered
loan that the consumer has with the
lender. For purposes of this paragraph
(b), a payment transfer is deemed to
have failed when it results in a return
indicating that the consumer’s account
lacks sufficient funds or, if the lender
is the consumer’s account-holding in-
stitution, it is for an amount that the
account lacks sufficient funds to cover.

(2) Consecutive failed payment trans-
fers. For purposes of the prohibition in
this paragraph (b):

(1) First failed payment transfer. A
failed payment transfer is the first
failed payment transfer from the con-
sumer’s account if it meets any of the
following conditions:

(A) The lender has initiated no other
payment transfer from the account in
connection with the covered loan or
any other covered loan that the con-
sumer has with the lender.

(B) The immediately preceding pay-
ment transfer was successful, regard-
less of whether the lender has pre-
viously initiated a first failed payment
transfer.

(C) The payment transfer is the first
payment transfer to fail after the lend-
er obtains the consumer’s authoriza-
tion for additional payment transfers
pursuant to paragraph (c) of this sec-
tion.

(ii) Second consecutive failed payment
transfer. A failed payment transfer is
the second consecutive failed payment
transfer from the consumer’s account
if the immediately preceding payment
transfer was a first failed payment
transfer. For purposes of this para-
graph (b)(2)(ii), a previous payment
transfer includes a payment transfer
initiated at the same time or on the
same day as the failed payment trans-
fer.

(iii) Different payment channel. A
failed payment transfer meeting the
conditions in paragraph (b)(2)(ii) of this
section is the second consecutive failed
payment transfer regardless of whether
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the first failed payment transfer was
initiated through a different payment
channel.

(c) Exception for additional payment
transfers authorized by the consumer—(1)
General. Notwithstanding the prohibi-
tion in paragraph (b) of this section, a
lender may initiate additional pay-
ment transfers from a consumer’s ac-
count after two consecutive failed pay-
ment transfers if the additional pay-
ment transfers are authorized by the
consumer in accordance with the re-
quirements and conditions in this para-
graph (c) or if the lender executes a
single immediate payment transfer at
the consumer’s request in accordance
with paragraph (d) of this section.

(2) General authorication requirements
and conditions—(i) Required payment
transfer terms. For purposes of this
paragraph (c), the specific date,
amount, and payment channel of each
additional payment transfer must be
authorized by the consumer, except as
provided in paragraph (c)(2)(ii) or (iii)
of this section.

(i1) Application of specific date require-
ment to re-initiating a returned payment
transfer. If a payment transfer author-
ized by the consumer pursuant to this
paragraph (c) is returned for nonsuffi-
cient funds, the lender may re-initiate
the payment transfer, such as by re-
presenting it once through the ACH
system, on or after the date authorized
by the consumer, provided that the re-
turned payment transfer has not trig-
gered the prohibition in paragraph (b)
of this section.

(iii) Special authorication requirements
and conditions for payment transfers to
collect a late fee or returned item fee. A
lender may initiate a payment transfer
pursuant to this paragraph (c) solely to
collect a late fee or returned item fee
without obtaining the consumer’s au-
thorization for the specific date and
amount of the payment transfer only if
the consumer has authorized the lender
to initiate such payment transfers in
advance of the withdrawal attempt.
For purposes of this paragraph
(c)(2)(iii), the consumer authorizes
such payment transfers only if the con-
sumer’s authorization obtained under
paragraph (c)(3)(iii) of this section in-
cludes a statement, in terms that are
clear and readily understandable to the
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consumer, that payment transfers may
be initiated solely to collect a late fee
or returned item fee and that specifies
the highest amount for such fees that
may be charged and the payment chan-
nel to be used.

(3) Requirements and conditions for ob-
taining the consumer’s authorization—(1)
General. For purposes of this paragraph
(c), the lender must request and obtain
the consumer’s authorization for addi-
tional payment transfers in accordance
with the requirements and conditions
in this paragraph (c)(3).

(ii) Provision of payment transfer terms
to the consumer. The lender may request
the consumer’s authorization for addi-
tional payment transfers no earlier
than the date on which the lender pro-
vides to the consumer the consumer
rights notice required by §1041.9(c). The
request must include the payment
transfer terms required under para-
graph (c)(2)(i) of this section and, if ap-
plicable, the statement required by
paragraph (¢)(2)(iii) of this section. The
lender may provide the terms and
statement to the consumer by any one
of the following means:

(A) In writing, by mail or in person,
or in a retainable form by email if the
consumer has consented to receive
electronic disclosures in this manner
under §1041.9(a)(4) or agrees to receive
the terms and statement by email in
the course of a communication initi-
ated by the consumer in response to
the consumer rights notice required by
§1041.9(c).

(B) By oral telephone communica-
tion, if the consumer affirmatively
contacts the lender in that manner in
response to the consumer rights notice
required by §1041.9(c) and agrees to re-
ceive the terms and statement in that
manner in the course of, and as part of,
the same communication.

(iii) Signed authorization required—(A)
General. For an authorization to be
valid under this paragraph (c), it must
be signed or otherwise agreed to by the
consumer in writing or electronically
and in a retainable format that memo-
rializes the payment transfer terms re-
quired under paragraph (c)(2)(i) of this
section and, if applicable, the state-
ment required by paragraph (c)(2)(iii)
of this section. The signed authoriza-
tion must be obtained from the con-
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sumer no earlier than when the con-
sumer receives the consumer rights no-
tice required by §1041.9(c) in person or
electronically, or the date on which the
consumer receives the notice by mail.
For purposes of this paragraph
(c)(3)(iii)(A), the consumer is consid-
ered to have received the notice at the
time it is provided to the consumer in
person or electronically, or, if the no-
tice is provided by mail, the earlier of
the third business day after mailing or
the date on which the consumer affirm-
atively responds to the mailed notice.

(B) Special requirements for authoriza-
tion obtained by oral telephone commu-
nication. If the authorization is granted
in the course of an oral telephone com-
munication, the lender must record the
call and retain the recording.

(C) Memorialization required. If the au-
thorization is granted in the course of
a recorded telephonic conversation or
is otherwise not immediately
retainable by the consumer at the time
of signature, the lender must provide a
memorialization in a retainable form
to the consumer by no later than the
date on which the first payment trans-
fer authorized by the consumer is initi-
ated. A memorialization may be pro-
vided to the consumer by email in ac-
cordance with the requirements and
conditions in paragraph (c¢)(3)(ii)(A) of
this section.

(4) Expiration of authorication. An au-
thorization obtained from a consumer
pursuant to this paragraph (c) becomes
null and void for purposes of the excep-
tion in this paragraph (c) if:

(i) The lender subsequently obtains a
new authorization from the consumer
pursuant to this paragraph (c); or

(ii) Two consecutive payment trans-
fers initiated pursuant to the con-
sumer’s authorization fail, as specified
in paragraph (b) of this section.

(d) Ezception for initiating a single im-
mediate payment transfer at the con-
sumer’s request. After a lender’s second
consecutive payment transfer has
failed as specified in paragraph (b) of
this section, the lender may initiate a
payment transfer from the consumer’s
account without obtaining the con-
sumer’s authorization for additional
payment transfers pursuant to para-
graph (c) of this section if:
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(1) The payment transfer is a single
immediate payment transfer at the
consumer’s request as defined in para-
graph (a)(2) of this section; and

(2) The consumer authorizes the un-
derlying one-time electronic fund
transfer or provides the underlying sig-
nature check to the lender, as applica-
ble, no earlier than the date on which
the lender provides to the consumer
the consumer rights notice required by
§1041.9(c) or on the date that the con-
sumer affirmatively contacts the lend-
er to discuss repayment options,
whichever date is earlier.

(e) Prohibition against evasion. A lend-
er must not take any action with the
intent of evading the requirements of
this section.

§1041.9 Disclosure of payment trans-
fer attempts.

(a) General form of disclosures—(1)
Clear and conspicuous. Disclosures re-
quired by this section must be clear
and conspicuous. Disclosures required
by this section may contain commonly
accepted or readily understandable ab-
breviations.

(2) In writing or electronic delivery.
Disclosures required by this section
must be provided in writing or, so long
as the requirements of paragraph (a)(4)
of this section are satisfied, through
electronic delivery. The disclosures
must be provided in a form that can be
viewed on paper or a screen, as applica-
ble. This paragraph (a)(2) is not satis-
fied by a disclosure provided orally or
through a recorded message.

(3) Retainable. Disclosures required by
this section must be provided in a
retainable form, except for electronic
short notices delivered by mobile appli-
cation or text message under para-
graph (b) or (c) of this section.

(4) Electronic delivery. Disclosures re-
quired by this section may be provided
through electronic delivery if the fol-
lowing consent requirements are satis-
fied:

(i) Consumer consent—(A) General.
Disclosures required by this section
may be provided through electronic de-
livery if the consumer affirmatively
consents in writing or electronically to
the particular electronic delivery
method.
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(B) Email option required. To obtain
valid consumer consent to electronic
delivery under this paragraph, a lender
must provide the consumer with the
option to select email as the method of
electronic delivery, separate and apart
from any other electronic delivery
methods such as mobile application or
text message.

(ii) Subsequent loss of consent. Not-
withstanding paragraph (a)(4)(i) of this
section, a lender must not provide dis-
closures required by this section
through a method of electronic deliv-
ery if:

(A) The consumer revokes consent to
receive disclosures through that deliv-
ery method; or

(B) The lender receives notification
that the consumer is unable to receive
disclosures through that delivery
method at the address or number used.

(5) Segregation requirements for notices.
All notices required by this section
must be segregated from all other writ-
ten or provided materials and contain
only the information required by this
section, other than information nec-
essary for product identification,
branding, and navigation. Segregated
additional content that is not required
by this section must not be displayed
above, below, or around the required
content.

(6) Machine readable text in mnotices
provided through electronic delivery. If
provided through electronic delivery,
the payment notice required by para-
graph (b) of this section and the con-
sumer rights notice required by para-
graph (c) of this section must use ma-
chine readable text that is accessible
via both web browsers and screen read-
ers.

(7) Model forms—(i) Payment notice.
The content, order, and format of the
payment notice required by paragraph
(b) of this section must be substan-
tially similar to Model Forms A-3
through A—4 in appendix A to this part.

(ii) Consumer rights notice. The con-
tent, order, and format of the con-
sumer rights notice required by para-
graph (c) of this section must be sub-
stantially similar to Model Form A-5
in appendix A to this part.
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