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(3) The extent to which the positions
described contributed to reduction of
sensitivity to changes in prices or in-
terest rates in the Federal -credit
union’s commitments to originate real
estate loans at a specified interest
rate; and

(iv) If the Federal credit union has
received written permission from the
appropriate NCUA Regional Director to
engage in financial options contracts
transactions in accordance with this
§701.21(i) and its policies and proce-
dures as written.

(3) Recordkeeping and reporting. (i)
The reports described in
§701.21(1)(2)(iii)(E) for each month must
be submitted to the appropriate NCUA
Regional Office by the end of the fol-
lowing month. This monthly reporting
requirement may be waived by the ap-
propriate NCUA Regional Director on a
case-by-case basis for those Federal
credit unions with a proven record of
responsible use of permitted financial
options contracts.

(ii) The records described in
§701.21(i)(2)(iii)(E) must be retained for
two years from the date the financial
options contracts are closed.

(4) Accounting. A federal credit union
must account for financial options con-
tracts transactions in accordance with
generally accepted accounting prin-
ciples.

[49 FR 30685, Aug. 1, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §701.21, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

EFFECTIVE DATE NOTE: At 80 FR 66706, Oct.
29, 2015, §701.21 was amended in paragraph
(h)(4)(iv) by removing §702.2(f)” and adding
€“§702.2” in its place, effective Jan. 1, 2019. At
83 FR 55467, Nov. 6, 2018, the effective date
was delayed until Jan. 1, 2020. At 84 FR 68781,
Dec. 17, 2019, the effective date was further
delayed until Jan. 1, 2022.

§701.22 Loan participations.

This section applies only to loan par-
ticipations as defined in paragraph (a)
of this section. It does not apply to the
purchase of an investment interest in a
pool of loans. This section establishes
the requirements a federally insured
credit union must satisfy to purchase a
participation in a loan. This section
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applies only to a federally insured
credit union’s purchase of a loan par-
ticipation where the borrower is not a
member of that credit union and where
a continuing contractual obligation be-
tween the seller and purchaser is con-
templated. Generally, a federal credit
union’s purchase of all or part of a loan
made to one of its own members, sub-
ject to a limited exception for certain
well capitalized federal credit unions in
§701.23(b)(2), where no continuing con-
tractual obligation between the seller
and purchaser is contemplated, is gov-
erned by §701.23 of this part. Federally
insured state-chartered credit unions
are required by §741.225 of this chapter
to comply with the loan participation
requirements of this section. This sec-
tion does not apply to corporate credit
unions, as that term is defined in §704.2
of this chapter.

(a) For purposes of this section, the
following definitions apply:

Associated borrower means any other
person or entity with a shared owner-
ship, investment, or other pecuniary
interest in a business or commercial
endeavor with the borrower. This
means any person or entity named as a
borrower or debtor in a loan or exten-
sion of credit, or any other person or
entity, such as a drawer, endorser, or
guarantor, engaged in a common enter-
prise with the borrower, or deriving a
direct benefit from the loan to the bor-
rower. Exceptions to this definition for
partnerships, joint ventures and asso-
ciations are as follows:

(1) If the borrower is a partnership,
joint venture or association, and the
other person with a shared ownership,
investment, or other pecuniary inter-
est in a business or commercial en-
deavor with the borrower is a member
or partner of the borrower, and neither
a direct benefit nor a common enter-
prise exists, such other person is not an
associated borrower.

(2) If the borrower is a member or
partner of a partnership, joint venture,
or association, and the other entity
with a shared ownership, investment,
or other pecuniary interest in a busi-
ness or commercial endeavor with the
borrower is the partnership, joint ven-
ture, or association and the borrower is
a limited partner of that other entity,
and by the terms of a partnership or
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membership agreement valid under ap-
plicable law, the borrower is not held
generally liable for the debts or actions
of that other entity, such other entity
is not an associated borrower.

(3) If the borrower is a member or
partner of a partnership, joint venture,
or association, and the other person
with a shared ownership, investment,
or other pecuniary interest in a busi-
ness or commercial endeavor with the
borrower is another member or partner
of the partnership, joint venture, or as-
sociation, and neither a direct benefit
nor a common enterprise exists, such
other person is not an associated bor-
rower.

Common enterprise means:

(1) The expected source of repayment
for each loan or extension of credit is
the same for each borrower and no in-
dividual borrower has another source
of income from which the loan (to-
gether with the borrower’s other obli-
gations) may be fully repaid. An em-
ployer will not be treated as a source of
repayment because of wages and sala-
ries paid to an employee, unless the
standards described in paragraph (2)
are met;

(2) Loans or extensions of credit are
made:

(i) To borrowers who are related di-
rectly or indirectly through common
control, including where one borrower
is directly or indirectly controlled by
another borrower; and

(ii) Substantial financial inter-
dependence exists between or among
the borrowers. Substantial financial
interdependence means 50 percent or
more of one borrower’s gross receipts
or gross expenditures (on an annual
basis) are derived from transactions
with another borrower. Gross receipts
and expenditures include gross reve-
nues or expenses, intercompany loans,
dividends, capital contributions, and
similar receipts or payments; or

(3) Separate borrowers obtain loans
or extensions of credit to acquire a
business enterprise of which those bor-
rowers will own more than 50 percent
of the voting securities or voting inter-
ests.

Control means a person or entity di-
rectly or indirectly, or acting through
or together with one or more persons
or entities:

§701.22

(1) Owns, controls, or has the power
to vote 25 percent or more of any class
of voting securities of another person
or entity;

(2) Controls, in any manner, the elec-
tion of a majority of the directors,
trustees, or other persons exercising
similar functions of another person or
entity; or

(3) Has the power to exercise a con-
trolling influence over the manage-
ment or policies of another person or
entity.

Credit union means any federal or
state-chartered credit union.

Credit union organization means any
credit union service organization meet-
ing the requirements of part 712 of this
chapter. This term does not include
trade associations or membership orga-
nizations principally composed of cred-
it unions.

Direct benefit means the proceeds of a
loan or extension of credit to a bor-
rower, or assets purchased with those
proceeds, that are transferred to an-
other person or entity, other than in a
bona fide arm’s-length transaction
where the proceeds are used to acquire
property, goods, or services.

Eligible organization means a credit
union, credit union organization, or fi-
nancial organization.

Financial organization means any fed-
erally chartered or federally insured fi-
nancial institution; and any state or
federal government agency and its sub-
divisions.

Loan participation means a loan
where one or more eligible organiza-
tions participate pursuant to a written
agreement with the originating lender,
and the written agreement requires the
originating lender’s continuing partici-
pation throughout the life of the loan.

Originating lender means the partici-
pant with which the borrower initially
or originally contracts for a loan and
who, thereafter or concurrently with
the funding of the loan, sells participa-
tions to other lenders.

(b) A federally insured credit union
may purchase a participation interest
in a loan from an eligible organization
only if the loan is one the purchasing
credit union is empowered to grant and
the following additional conditions are
satisfied:
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(1) The purchase complies with all
regulatory requirements to the same
extent as if the purchasing federally in-
sured credit union had originated the
loan, including, for example, the loans-
to-one-borrower provisions in
§701.21(c)(b) of this part for federal
credit unions and §723.4 of the member
business loans rule in part 723 of this
chapter for all federally insured credit
unions;

(2) The purchasing federally insured
credit union has executed a written
loan participation agreement with the
originating lender and the agreement
meets the minimum requirements for a
loan participation agreement as de-
scribed in paragraph (d) of this section;

(3) The originating lender retains an
interest in each participated loan. If
the originating lender is a federal cred-
it union, the retained interest must be
at least 10 percent of the outstanding
balance of the loan through the life of
the loan. If the originating lender is
any other type of eligible organization,
the retained interest must be at least 5
percent of the outstanding balance of
the loan through the life of the loan,
unless a higher percentage is required
under applicable state law;

(4) The borrower becomes a member
of one of the participating -credit
unions before the purchasing federally
insured credit union purchases a par-
ticipation interest in the loan; and

(5) The purchase complies with the
purchasing federally insured credit
union’s internal written loan participa-
tion policy, which, at a minimum,
must:

(i) Establish underwriting standards
for loan participations;

(ii) Establish a limit on the aggre-
gate amount of loan participations
that may be purchased from any one
originating lender, not to exceed the
greater of $5,000,000 or 100 percent of
the federally insured credit union’s net
worth, unless this amount is waived by
the appropriate regional director, and,
in the case of a federally insured state-
chartered credit union, with prior writ-
ten concurrence of the appropriate
state supervisory authority;

(iii) Establish limits on the amount
of loan participations that may be pur-
chased by each loan type, not to exceed
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a specified percentage of the federally
insured credit union’s net worth; and

(iv) Establish a limit on the aggre-
gate amount of loan participations
that may be purchased with respect to
a single borrower, or group of associ-
ated borrowers, not to exceed 15 per-
cent of the federally insured credit
union’s net worth, unless waived by the
appropriate regional director, and, in
the case of a federally insured state-
chartered credit union, with prior writ-
ten concurrence of the appropriate
state supervisory authority.

(c) To seek a waiver from any of the
limitations in paragraph (b) of this sec-
tion, a federally insured credit union
must submit a written request to its
regional director with a full and de-
tailed explanation of why it is request-
ing the waiver. Within 45 calendar days
of receipt of a completed waiver re-
quest, including all necessary sup-
porting documentation and, if appro-
priate, any written concurrence, the
regional director will provide the feder-
ally insured credit union a written re-
sponse. The regional director’s decision
will be based on safety and soundness
and other considerations; however, the
regional director will not grant a waiv-
er to a federally insured State-char-
tered credit union without the prior
written concurrence of the appropriate
State supervisory authority. A feder-
ally insured credit union may request
the regional director to reconsider a
denied waiver request and/or file an ap-
peal with the NCUA Board in accord-
ance with the procedures set forth in
subpart B to part 746 of this chapter.

(d) A loan participation agreement
must:

(1) Be properly executed by author-
ized representatives of all parties under
applicable law;

(2) Be properly authorized by the fed-
erally insured credit union’s board of
directors or, if the board has so dele-
gated in its policy, a designated com-
mittee or senior management official,
under the federally insured credit
union’s bylaws and all applicable law;

(3) Be retained in the federally in-
sured credit union’s office (original or
copies); and

(4) Include provisions which, at a
minimum, address the following:
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(i) Prior to purchase, the identifica-
tion of the specific loan participa-
tion(s) being purchased, either directly
in the agreement or through a docu-
ment which is incorporated by ref-
erence into the agreement;

(ii) The interest that the originating
lender will retain in the loan to be par-
ticipated. If the originating lender is a
federal credit union, the retained inter-
est must be at least 10 percent of the
outstanding balance of the loan
through the life of the loan. If the orig-
inating lender is any other type of eli-
gible organization, the retained inter-
est must be at least 5 percent of the
outstanding balance of the loan
through the life of the loan, unless a
higher percentage is required under
state law;

(iii) The location and custodian for
original loan documents;

(iv) An explanation of the conditions
under which parties to the agreement
can gain access to financial and other
performance information about a loan,
the borrower, and the servicer so the
parties can monitor the loan;

(v) An explanation of the duties and
responsibilities of the originating lend-
er, servicer, and participants with re-
spect to all aspects of the participa-
tion, including servicing, default, fore-
closure, collection, and other matters
involving the ongoing administration
of the loan; and

(vi) Circumstances and conditions
under which participants may replace
the servicer.

(e) Temporary regulatory relief in re-
sponse to COVID-19. Notwithstanding
paragraph (b)(5)(ii) of this section, dur-
ing the period commencing on April 21,
2020 and concluding on December 31,
2021, the aggregate amount of loan par-
ticipations that may be purchased from
any one originating lender shall not ex-
ceed the greater of $5,000,000 or 200 per-
cent of the federally insured -credit
union’s net worth.

[78 FR 37956, June 25, 2013, as amended at 81
FR 13553, Mar. 14, 2016; 82 FR 50291, Oct. 30,
2017; 84 FR 1605, Feb. 5, 2019; 84 FR 10976, Mar.
25, 2019; 85 FR 22014, Apr. 21, 2020; 85 FR 62210,
Oct. 2, 2020; 85 FR 83409, Dec. 22, 2020]

EFFECTIVE DATE NOTE: At 85 FR 22014, Apr.
21, 2020, §701.22 was amended by adding para-
graph (e), effective until Dec. 31, 2020. At 85
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FR 83405, Dec. 22, 2020, the effective date was
extended until Dec. 31, 2021.

§701.23 Purchase, sale, and pledge of
eligible obligations.

This section governs a federal credit
union’s purchase, sale, or pledge of all
or part of a loan to one of its own
members, subject to a limited excep-
tion for certain well capitalized federal
credit unions, where no continuing
contractual obligation between the
seller and purchaser is contemplated.
For purchases of eligible obligations,
except as described in paragraph (b)(2)
of this section, the borrower must be a
member of the purchasing federal cred-
it union before the purchase is made. A
federal credit union may not purchase
a non-member loan to hold in its port-
folio.

(a) For purposes of this section:

(1) Eligible obligation means a loan or
group of loans.

(2) Student loan means a loan granted
to finance the borrower’s attendance at
an institution of higher education or at
a vocational school, which is secured
by and on which payment of the out-
standing principal and interest has
been deferred in accordance with the
insurance or guarantee of the Federal
Government, of a State government, or
any agency of either.

(b) Purchase. (1) A Federal credit
union may purchase, in whole or in
part, within the limitations of the
board of directors’ written purchase
policies:

(i) Eligible obligations of its mem-
bers, from any source, if either: (A)
They are loans it is empowered to
grant or (B) they are refinanced with
the consent of the borrowers, within 60
days after they are purchased, so that
they are loans it is empowered to
grant;

(ii) Eligible obligations of a liqui-
dating credit union’s individual mem-
bers, from the liquidating credit union;

(iii) Student loans, from any source,
if the purchaser is granting student
loans on an ongoing basis and if the
purchase will facilitate the purchasing
credit union’s packaging of a pool of
such loans to be sold or pledged on the
secondary market; and

(iv) Real estate-secured loans, from
any source, if the purchaser is granting
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