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§303.81 Definitions.

For purposes of this subpart:

(a) Acting in concert means knowing
participation in a joint activity or par-
allel action towards a common goal of
acquiring control of a covered institu-
tion whether or not pursuant to an ex-
press agreement.

(b) Company means a company as de-
fined in section 2 of the Bank Holding
Company Act of 1956, as amended (12
U.S.C. 1841 et seq.) and any person that
is not an individual including for ex-
ample, a limited liability company.

(c) Control means the power, directly
or indirectly, to direct the manage-
ment or policies of a covered institu-
tion or to vote 25 percent or more of
any class of voting securities of a cov-
ered institution.

(d) Convertible securities mean debt or
equity interests that may be converted
into voting securities.

(e) Covered institution means an in-
sured State nonmember bank, an in-
sured State savings association, and
any company that controls, directly or
indirectly, an insured State non-
member bank or an insured State sav-
ings association other than a holding
company that is the subject of an ex-
emption described in either section
303.84(a)(3) or (a)(8).

(f) Immediate family means a person’s
parents, mother-in-law, father-in-law,
children, step-children, siblings, step-
siblings, brothers-in-law, sisters-in-
law, grandparents, and grandchildren,
whether biological, adoptive, adju-
dicated, contractual, or de facto; the
spouse of any of the foregoing; and the
person’s spouse.

(g) Person means an individual, cor-
poration, limited liability company
(LLC), partnership, trust, association,
joint venture, pool, syndicate, sole pro-
prietorship, unincorporated organiza-
tion, voting trust, or any other form of
entity; and includes each party to a
voting agreement and any group of per-
sons acting in concert.

(h) Management official means any of-
ficer, LLC manager, director, partner,
or trustee of an entity, or other person
with similar functions and powers with
respect to a company.

(i)(1) Voting securities means shares of
common or preferred stock, general or
limited partnership shares or interests,
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membership interests, or similar inter-
ests if the shares or interests, by stat-
ute, charter, or in any manner, entitle
the holder:

(i) To vote for, or to select, directors,
trustees, managers of an LLC, part-
ners, or other persons exercising simi-
lar functions of the issuing entity; or

(ii) To vote on, or to direct, the con-
duct of the operations or significant
policies of the issuing entity.

(2) Nonvoting shares: Shares of com-
mon or preferred stock, limited part-
nership shares or interests, member-
ship interests, or similar interests are
not ‘“‘voting securities”’ if:

(i) Any voting rights associated with
the shares or interests are limited sole-
ly to the type customarily provided by
State statute with regard to matters
that would significantly and adversely
affect the rights or preference of the
security or other interest, such as the
issuance of additional amounts or
classes of senior securities, the modi-
fication of the terms of the security or
interest, the dissolution of the issuing
entity, or the payment of dividends by
the issuing entity when preferred divi-
dends are in arrears;

(ii) The shares or interests represent
an essentially passive investment or fi-
nancing device and do not otherwise
provide the holder with control over
the issuing entity; and

(iii) The shares or interests do not
entitle the holder, by statute, charter,
or in any manner, to select, or to vote
for the selection of, directors, trustees,
managers of an LLC, partners, or per-
sons exercising similar functions of the
issuing entity.

(3) Class of voting securities: Voting
securities issued by a single issuer are
deemed to be the same class of voting
securities, regardless of differences in
dividend rights or liquidation pref-
erence, if the securities are voted to-
gether as a single class on all matters
for which the securities have voting
rights other than matters described in
paragraph (i)(2)(i) of this section that
affect solely the rights or preferences
of the securities.

§303.82 Transactions
prior notice.

that require

(a) Prior notice requirement. (1) Except
as provided in §§303.83 and 303.84, no
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person, acting directly or indirectly, or
through or in concert with one or more
persons, shall acquire control of a cov-
ered institution unless the person shall
have given the FDIC prior notice of the
proposed acquisition as provided in the
CBCA and this subpart, and the FDIC
has not disapproved the acquisition
within 60 days or such longer period as
may be permitted under the CBCA; and

(2) Except as provided in §§303.83 and
303.84, and unless waived by the FDIC,
no person who has been approved to ac-
quire control of a covered institution
and who has maintained that control
shall acquire, directly or indirectly, or
through or in concert with one or more
persons, voting securities of such cov-
ered institution if that person’s owner-
ship, control, or power to vote will in-
crease from less than 25 percent to 25
percent or more of any class of voting
securities of the covered institution,
unless the person shall have given the
FDIC prior notice of the proposed ac-
quisition as provided in the CBCA and
this subpart, and the FDIC has not dis-
approved the acquisition within 60 days
or such longer period as may be per-
mitted under the CBCA.

(b) Rebuttable presumptions—(1) Rebut-
table presumptions of control. The FDIC
presumes that an acquisition of voting
securities of a covered institution con-
stitutes the acquisition of the power to
direct the management or policies of
that institution requiring prior notice
to the FDIC, if, immediately after the
transaction, the acquiring person will
own, control, or hold with power to
vote 10 percent or more of any class of
voting securities of the institution, and
if:

(i) The institution has registered se-
curities under section 12 of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
781); or

(ii) No other person will own, control
or hold the power to vote a greater per-
centage of that class of voting securi-
ties immediately after the transaction.

(2) Rebuttable presumptions of acting in
concert. The following persons who own
or control, or propose to own or control
voting securities in a covered institu-
tion, shall be presumed to be acting in
concert for purposes of this subpart:
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(i) A company and any controlling
shareholder or management official of
the company;

(ii) An individual and one or more
members of the individual’s immediate
family;

(iii) Companies under common con-
trol or a company and each company it
controls;

(iv) Two or more persons that have
made, or propose to make, a joint filing
related to the proposed acquisition
under sections 13 or 14 of the Securities
Exchange Act of 1934 (15 U.S.C. 78m or
78n), and the rules promulgated there-
under by the Securities and Exchange
Commission;

(v) A person and any trust for which
the person serves as trustee or any
trust for which the person is a bene-
ficiary; and

(vi) Persons that are parties to any
agreement, contract, understanding,
relationship, or other arrangement,
whether written or otherwise, regard-
ing the acquisition, voting, or transfer
of control of voting securities of a cov-
ered institution, other than through
revocable proxies as described in
§303.84(a)(b).

(3) Convertible securities, options, and
warrants. The acquisition of convert-
ible securities, or options or warrants
to acquire voting securities is pre-
sumed to constitute the acquisition of
voting securities.

(4) Rebuttal of presumptions. The FDIC
will afford any person seeking to rebut
a presumption in this paragraph (b) an
opportunity to present its views in
writing.

(c) Acquisition of loans in default. An
acquisition of a loan in default that is
secured by voting securities of a cov-
ered institution is deemed to be an ac-
quisition of the underlying securities
for purposes of this subpart. Before ac-
quiring a loan in default that upon
foreclosure would result in the acquir-
ing person owning, controlling, or hold-
ing with the power to vote a control-
ling amount of a covered institution’s
voting securities, the potential
acquirer must give the FDIC prior
written notice as specified in this sub-
part.
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