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1966, as amended (12 U.S.C. 1818(b) et
seq.).

§225.7 Exceptions to tying restric-
tions.

(a) Purpose. This section establishes
exceptions to the anti-tying restric-
tions of section 106 of the Bank Holding
Company Act Amendments of 1970 (12
U.S.C. 1971, 1972(1)). These exceptions
are in addition to those in section 106.
The section also restricts tying of elec-
tronic benefit transfer services by bank
holding companies and their nonbank
subsidiaries.

(b) Ezxceptions to statute. Subject to
the limitations of paragraph (c) of this
section, a bank may:

(1) Extension to affiliates of statutory
exceptions preserving traditional banking
relationships. Extend credit, lease or
sell property of any kind, or furnish
any service, or fix or vary the consider-
ation for any of the foregoing, on the
condition or requirement that a cus-
tomer:

(i) Obtain a loan, discount, deposit,
or trust service from an affiliate of the
bank; or

(ii) Provide to an affiliate of the
bank some additional credit, property,
or service that the bank could require
to be provided to itself pursuant to sec-
tion 106(b)(1)(C) of the Bank Holding
Company Act Amendments of 1970 (12
U.S.C. 1972(1)(C)).

(2) Safe harbor for combined-balance
discounts. Vary the consideration for
any product or package of products
based on a customer’s maintaining a
combined minimum balance in certain
products specified by the bank (eligible
products), if:

(i) The bank offers deposits, and all
such deposits are eligible products; and

(ii) Balances in deposits count at
least as much as nondeposit products
toward the minimum balance.

(3) Safe harbor for foreign transactions.
Engage in any transaction with a cus-
tomer if that customer is:

(i) A corporation, business, or other
person (other than an individual) that:

(A) Is incorporated, chartered, or
otherwise organized outside the United
States; and

(B) Has its principal place of business
outside the United States; or
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(ii) An individual who is a citizen of
a foreign country and is not resident in
the United States.

(c) Limitations on exceptions. Any ex-
ception granted pursuant to this sec-
tion shall terminate upon a finding by
the Board that the arrangement is re-
sulting in anti-competitive practices.
The eligibility of a bank to operate
under any exception granted pursuant
to this section shall terminate upon a
finding by the Board that its exercise
of this authority is resulting in anti-
competitive practices.

(d) Extension of statute to electronic
benefit transfer services. A bank holding
company or nonbank subsidiary of a
bank holding company that provides
electronic benefit transfer services
shall be subject to the anti-tying re-
strictions applicable to such services
set forth in section 7(i)(11) of the Food
Stamp Act of 1977 (7 U.S.C. 2016(i)(11)).

(e) For purposes of this section, bank
has the meaning given that term in
section 106(a) of the Bank Holding
Company Act Amendments of 1970 (12
U.S.C. 1971), but shall also include a
United States branch, agency, or com-
mercial lending company subsidiary of
a foreign bank that is subject to sec-
tion 106 pursuant to section 8(d) of the
International Banking Act of 1978 (12
U.S.C. 3106(d)), and any company made
subject to section 106 by section 4(f)(9)
or 4(h) of the BHC Act.

§225.8 Capital planning and stress
capital buffer requirement.

(a) Purpose. This section establishes
capital planning and prior notice and
approval requirements for capital dis-
tributions by certain bank holding
companies. This section also estab-
lishes the Board’s process for deter-
mining the stress capital buffer re-
quirement applicable to these bank
holding companies.

(b) Scope and reservation of authority—
(1) Applicability. Except as provided in
paragraph (c) of this section, this sec-
tion applies to:

(i) Any top-tier bank holding com-
pany domiciled in the United States
with average total consolidated assets
of $100 billion or more ($100 billion
asset threshold);

(ii) Any other bank holding company
domiciled in the United States that is
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made subject to this section, in whole
or in part, by order of the Board;

(iii) Any U.S. intermediate holding
company subject to this section pursu-
ant to 12 CFR 252.153; and

(iv) Any nonbank financial company
supervised by the Board that is made
subject to this section pursuant to a
rule or order of the Board.

(2) Average total consolidated assets.
For purposes of this section, average
total consolidated assets means the av-
erage of the total consolidated assets
as reported by a bank holding company
on its Consolidated Financial State-
ments for Holding Companies (FR Y-
9C) for the four most recent consecu-
tive quarters. If the bank holding com-
pany has not filed the FR Y-9C for each
of the four most recent consecutive
quarters, average total consolidated as-
sets means the average of the com-
pany’s total consolidated assets, as re-
ported on the company’s FR Y-9C, for
the most recent quarter or consecutive
quarters, as applicable. Average total
consolidated assets are measured on
the as-of date of the most recent FR Y-
9C used in the calculation of the aver-
age.

(3) Ongoing applicability. A bank hold-
ing company (including any successor
bank holding company) that is subject
to any requirement in this section
shall remain subject to such require-
ments unless and until its total con-
solidated assets fall below $100 billion
for each of four consecutive quarters,
as reported on the FR Y-9C and effec-
tive on the as-of date of the fourth con-
secutive FR Y-9C.

(4) Reservation of authority. Nothing
in this section shall limit the author-
ity of the Federal Reserve to issue or
enforce a capital directive or take any
other supervisory or enforcement ac-
tion, including an action to address un-
safe or unsound practices or conditions
or violations of law.

(5) Rule of construction. Unless the
context otherwise requires, any ref-
erence to bank holding company in this
section shall include a U.S. inter-
mediate holding company and shall in-
clude a nonbank financial company su-
pervised by the Board to the extent
this section is made applicable pursu-
ant to a rule or order of the Board.
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(6) Application of this section by order.
The Board may apply this section, in
whole or in part, to a bank holding
company by order based on the institu-
tion’s size, level of complexity, risk
profile, scope of operations, or finan-
cial condition.

(c) Transition periods for certain bank
holding companies. (1) A bank holding
company that meets the $100 billion
asset threshold (as measured under
paragraph (b) of this section) on or be-
fore September 30 of a calendar year
must comply with the requirements of
this section beginning on January 1 of
the next calendar year, unless that
time is extended by the Board in writ-
ing.

(2) A bank holding company that
meets the $100 billion asset threshold
after September 30 of a calendar year
must comply with the requirements of
this section beginning on January 1 of
the second calendar year after the
bank holding company meets the $100
billion asset threshold, unless that
time is extended by the Board in writ-
ing.

(3) The Board, or the appropriate Re-
serve Bank with the concurrence of the
Board, may require a bank holding
company described in paragraph (c)(1)
or (2) of this section to comply with
any or all of the requirements of this
section if the Board, or appropriate Re-
serve Bank with concurrence of the
Board, determines that the require-
ment is appropriate on a different date
based on the company’s risk profile,
scope of operation, or financial condi-
tion and provides prior notice to the
company of the determination.

(d) Definitions. For purposes of this
section, the following definitions
apply:

(1) Advanced approaches means the
risk-weighted assets calculation meth-
odologies at 12 CFR part 217, subpart B,
as applicable.

(2) Average total nonbank assets means
the average of the total nonbank as-
sets, calculated in accordance with the
instructions to the FR Y-9LP, for the
four most recent calendar quarters or,
if the bank holding company has not
filed the FR Y-9LP for each of the four
most recent calendar quarters, for the
most recent quarter or quarters, as ap-
plicable.
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(3) BHC baseline scenario means a sce-
nario that reflects the bank holding
company’s expectation of the economic
and financial outlook, including expec-
tations related to the bank holding
company’s capital adequacy and finan-
cial condition.

(4) BHC stress scenario means a sce-
nario designed by a bank holding com-
pany that stresses the specific
vulnerabilities of the bank holding
company’s risk profile and operations,
including those related to the bank
holding company’s capital adequacy
and financial condition.

(5) Capital action means any issuance
of a debt or equity capital instrument,
any capital distribution, and any simi-
lar action that the Federal Reserve de-
termines could impact a bank holding
company’s consolidated capital.

(6) Capital distribution means a re-
demption or repurchase of any debt or
equity capital instrument, a payment
of common or preferred stock divi-
dends, a payment that may be tempo-
rarily or permanently suspended by the
issuer on any instrument that is eligi-
ble for inclusion in the numerator of
any minimum regulatory capital ratio,
and any similar transaction that the
Federal Reserve determines to be in
substance a distribution of capital.

(7) Capital plan means a written pres-
entation of a bank holding company’s
capital planning strategies and capital
adequacy process that includes the
mandatory elements set forth in para-
graph (e)(2) of this section.

(8) Capital plan cycle means the period
beginning on January 1 of a calendar
year and ending on December 31 of that
year.

(9) Capital policy means a bank hold-
ing company’s written principles and
guidelines used for capital planning,
capital issuance, capital usage and dis-
tributions, including internal capital
goals; the quantitative or qualitative
guidelines for capital distributions; the
strategies for addressing potential cap-
ital shortfalls; and the internal govern-
ance procedures around capital policy
principles and guidelines.

(10) Common equity tier 1 capital has
the same meaning as under 12 CFR part
217.

(11) Effective capital distribution limita-
tions means any limitations on capital
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distributions established by the Board
by order or regulation, including pur-
suant to 12 CFR 217.11, 225.4, 252.63,
252.165, and 263.202, provided that, for
any limitations based on risk-weighted
assets, such limitations must be cal-
culated using the standardized ap-
proach, as set forth in 12 CFR part 217,
subpart D.

(12) Final planned capital distributions
means the planned capital distribu-
tions included in a capital plan that in-
clude the adjustments made pursuant
to paragraph (h) of this section, if any.

(13) Global systemically important BHC
means a bank holding company identi-
fied as a global systemically important
BHC under 12 CFR 217.402.

(14) GSIB surcharge has the same
meaning as under 12 CFR 217.403.

(15) Large and moncomplex bank hold-
ing company means any bank holding
company subject to this section that:

(i) Has, as of December 31 of the cal-
endar year prior to the capital plan
cycle:

(A) Average total consolidated assets
of less than $250 billion;

(B) Average total nonbank assets of
less than $75 billion; and

(ii) Is not a global systemically im-
portant BHC.

(16) Nonbank financial company super-
vised by the Board means a company
that the Financial Stability Oversight
Council has determined under section
113 of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (12
U.S.C. 5323) shall be supervised by the
Board and for which such determina-
tion is still in effect.

(17) Planning horizon means the pe-
riod of at least nine consecutive quar-
ters, beginning with the quarter pre-
ceding the quarter in which the bank
holding company submits its capital
plan, over which the relevant projec-
tions extend.

(18) Regulatory capital ratio means a
capital ratio for which the Board has
established minimum requirements for
the bank holding company by regula-
tion or order, including, as applicable,
the bank holding company’s regulatory
capital ratios calculated under 12 CFR
part 217 and the deductions required
under 12 CFR 248.12; except that the
bank holding company shall not use
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the advanced approaches to calculate
its regulatory capital ratios.

(19) Severely adverse scenario has the
same meaning as under 12 CFR part
252, subpart E.

(20) Stress capital buffer requirement
means the amount calculated under
paragraph (f) of this section.

(21) Supervisory stress test means a
stress test conducted using a severely
adverse scenario and the assumptions
contained in 12 CFR part 252, subpart
E.

(22) U.S. intermediate holding company
means the top-tier U.S. company that
is required to be established pursuant
to 12 CFR 252.153.

(e) Capital planning requirements and
procedures—(1) Annual capital planning.
(i) A bank holding company must de-
velop and maintain a capital plan.

(ii) A bank holding company must
submit its complete capital plan to the
Board and the appropriate Reserve
Bank by April 5 of each calendar year,
or such later date as directed by the
Board or by the appropriate Reserve
Bank with concurrence of the Board.

(iii) The bank holding company’s
board of directors or a designated com-
mittee thereof must at least annually
and prior to submission of the capital
plan under paragraph (e)(1)(ii) of this
section:

(A) Review the robustness of the
bank holding company’s process for as-
sessing capital adequacy;

(B) Ensure that any deficiencies in
the bank holding company’s process for
assessing capital adequacy are appro-
priately remedied; and

(C) Approve the bank holding com-
pany’s capital plan.

(2) Mandatory elements of capital plan.
A capital plan must contain at least
the following elements:

(i) An assessment of the expected
uses and sources of capital over the
planning horizon that reflects the bank
holding company’s size, complexity,
risk profile, and scope of operations,
assuming both expected and stressful
conditions, including:

(A) Estimates of projected revenues,
losses, reserves, and pro forma capital
levels, including regulatory capital ra-
tios, and any additional capital meas-
ures deemed relevant by the bank hold-
ing company, over the planning hori-
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zon under a range of scenarios, includ-
ing any scenarios provided by the Fed-
eral Reserve, the BHC baseline sce-
nario, and at least one BHC stress sce-
nario;

(B) A discussion of the results of any
stress test required by law or regula-
tion, and an explanation of how the
capital plan takes these results into
account; and

(C) A description of all planned cap-
ital actions over the planning horizon.
Planned capital actions must be con-
sistent with effective capital distribu-
tion limitations, except as may be ad-
justed pursuant to paragraph (h) of this
section. In determining whether a bank
holding company’s planned capital dis-
tributions are consistent with effective
capital distribution limitations, a bank
holding company must assume that:

(I) Any countercyclical capital buffer
amount currently applicable to the
bank holding company remains at the
same level, except that the bank hold-
ing company must reflect any in-
creases or decreases in the counter-
cyclical capital buffer amount that
have been announced by the Board at
the times indicated by the Board’s an-
nouncement for when such increases or
decreases will take effect; and

(2) Any GSIB surcharge currently ap-
plicable to the bank holding company
when the capital plan is submitted re-
mains at the same level, except that
the bank holding company must reflect
any increase in its GSIB surcharge pur-
suant to 12 CFR 217.403(d)(1), beginning
in the fifth quarter of the planning ho-
rizon.

(ii) A detailed description of the bank
holding company’s process for assess-
ing capital adequacy, including:

(A) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain cap-
ital commensurate with its risks,
maintain capital above the regulatory
capital ratios, and serve as a source of
strength to its subsidiary depository
institutions;

(B) A discussion of how the bank
holding company will, under expected
and stressful conditions, maintain suf-
ficient capital to continue its oper-
ations by maintaining ready access to
funding, meeting its obligations to
creditors and other counterparties, and
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continuing to serve as a credit inter-
mediary;

(iii) The bank holding company’s
capital policy; and

(iv) A discussion of any expected
changes to the bank holding company’s
business plan that are likely to have a
material impact on the bank holding
company’s capital adequacy or liquid-
ity.

(3) Data collection. Upon the request
of the Board or appropriate Reserve
Bank, the bank holding company shall
provide the Federal Reserve with infor-
mation regarding:

(i) The bank holding company’s fi-
nancial condition, including its cap-
ital;

(ii) The bank holding company’s
structure;

(iii) Amount and risk characteristics
of the bank holding company’s on- and
off-balance sheet exposures, including
exposures within the bank holding
company’s trading account, other trad-
ing-related exposures (such as
counterparty-credit risk exposures) or
other items sensitive to changes in
market factors, including, as appro-
priate, information about the sensi-
tivity of positions to changes in mar-
ket rates and prices;

(iv) The bank holding company’s rel-
evant policies and procedures, includ-
ing risk management policies and pro-
cedures;

(v) The bank holding company’s li-
quidity profile and management;

(vi) The loss, revenue, and expense
estimation models used by the bank
holding company for stress scenario
analysis, including supporting docu-
mentation regarding each model’s de-
velopment and validation; and

(vii) Any other relevant qualitative
or quantitative information requested
by the Board or by the appropriate Re-
serve Bank to facilitate review of the
bank holding company’s capital plan
under this section.

(4) Resubmission of a capital plan. (i) A
bank holding company must update
and resubmit its capital plan to the ap-
propriate Reserve Bank within 30 cal-
endar days of the occurrence of one of
the following events:

(A) The bank holding company deter-
mines there has been or will be a mate-
rial change in the bank holding com-
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pany’s risk profile, financial condition,
or corporate structure since the bank
holding company last submitted the
capital plan to the Board and the ap-
propriate Reserve Bank under this sec-
tion; or

(B) The Board, or the appropriate Re-
serve Bank with concurrence of the
Board, directs the bank holding com-
pany in writing to revise and resubmit
its capital plan for any of the following
reasons:

(I) The capital plan is incomplete or
the capital plan, or the bank holding
company’s internal capital adequacy
process, contains material weaknesses;

(2) There has been, or will likely be,
a material change in the bank holding
company’s risk profile (including a ma-
terial change in its business strategy
or any risk exposure), financial condi-
tion, or corporate structure;

(3) The BHC stress scenario(s) are not
appropriate for the bank holding com-
pany’s business model and portfolios,
or changes in financial markets or the
macro-economic outlook that could
have a material impact on a bank hold-
ing company’s risk profile and finan-
cial condition require the use of up-
dated scenarios; or

(4) For a bank holding company sub-
ject to paragraph (i) of this section, the
capital plan or the condition of the
bank holding company raise any of the
issues described in paragraph (i)(2) of
this section.

(ii) A bank holding company may re-
submit its capital plan to the Federal
Reserve if the Board or the appropriate
Reserve Bank objects to the capital
plan.

(iii) The Board, or the appropriate
Reserve Bank with concurrence of the
Board, may extend the 30-day period in
paragraph (e)(4)(i) of this section for up
to an additional 60 calendar days, or
such longer period as the Board or the
appropriate Reserve Bank, with con-
currence of the Board, determines ap-
propriate.

(iv) Any updated capital plan must
satisfy all the requirements of this sec-
tion; however, a bank holding company
may continue to rely on information
submitted as part of a previously sub-
mitted capital plan to the extent that
the information remains accurate and
appropriate.
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(5) Confidential treatment of informa-
tion submitted. The confidentiality of
information submitted to the Board
under this section and related mate-
rials shall be determined in accordance
with applicable exemptions under the
Freedom of Information Act (b U.S.C.
5562(b)) and the Board’s Rules Regarding
Availability of Information (12 CFR
part 261).

(f) Calculation of the stress capital buff-
er requirement—(1) General. The Board
will determine the stress capital buffer
requirement that applies under 12 CFR
217.11 pursuant to paragraph (f) of this
section.

(2) Stress capital buffer requirement cal-
culation. A bank holding company’s
stress capital buffer requirement is
equal to the greater of:

(i) The following calculation:

(A) The ratio of a bank holding com-
pany’s common equity tier 1 capital to
risk-weighted assets, as calculated
under 12 CFR part 217, subpart D, as of
the final quarter of the previous cap-
ital plan cycle, unless otherwise deter-
mined by the Board; minus

(B) The lowest projected ratio of the
bank holding company’s common eq-
uity tier 1 capital to risk-weighted as-
sets, as calculated under 12 CFR part
217, subpart D, in any quarter of the
planning horizon under a supervisory
stress test; plus

(C) The ratio of:

(I) The sum of the bank holding com-
pany’s planned common stock divi-
dends (expressed as a dollar amount)
for each of the fourth through seventh
quarters of the planning horizon; to

(2) The risk-weighted assets of the
bank holding company in the quarter
in which the bank holding company
had its lowest projected ratio of com-
mon equity tier 1 capital to risk-
weighted assets, as calculated under 12
CFR part 217, subpart D, in any quarter
of the planning horizon under a super-
visory stress test; and

(ii) 2.5 percent.

(3) Recalculation of stress capital buffer
requirement. If a bank holding company
resubmits its capital plan pursuant to
paragraph (e)(4) of this section, the
Board may recalculate the bank hold-
ing company’s stress capital buffer re-
quirement. The Board will provide no-
tice of whether the bank holding com-
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pany’s stress capital buffer require-
ment will be recalculated within 75 cal-
endar days after the date on which the
capital plan is resubmitted, unless the
Board provides notice to the company
that it is extending the time period.

(g) Review of capital plans by the Fed-
eral Reserve. The Board, or the appro-
priate Reserve Bank with concurrence
of the Board, will consider the fol-
lowing factors in reviewing a bank
holding company’s capital plan:

(1) The comprehensiveness of the cap-
ital plan, including the extent to which
the analysis underlying the capital
plan captures and addresses potential
risks stemming from activities across
the bank holding company and the
bank holding company’s capital policy;

(2) The reasonableness of the bank
holding company’s capital plan, the as-
sumptions and analysis underlying the
capital plan, and the robustness of its
capital adequacy process;

(3) Relevant supervisory information
about the bank holding company and
its subsidiaries;

(4) The bank holding company’s regu-
latory and financial reports, as well as
supporting data that would allow for
an analysis of the bank holding com-
pany’s loss, revenue, and reserve pro-
jections;

(6) The results of any stress tests
conducted by the bank holding com-
pany or the Federal Reserve; and

(6) Other information requested or re-
quired by the Board or the appropriate
Reserve Bank, as well as any other in-
formation relevant, or related, to the
bank holding company’s capital ade-
quacy.

(h) Federal Reserve notice of stress cap-
ital buffer requirement; final planned cap-
ital distributions—(1) Notice. The Board
will provide a bank holding company
with notice of its stress capital buffer
requirement and an explanation of the
results of the supervisory stress test.
Unless otherwise determined by the
Board, notice will be provided by June
30 of the calendar year in which the
capital plan was submitted pursuant to
paragraph (e)(1)(ii) of this section or
within 90 calendar days of receiving no-
tice that the Board will recalculate the
bank holding company’s stress capital
buffer requirement pursuant to para-
graph (f)(3) of this section.
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(2) Response to notice—(i) Request for
reconsideration of stress capital buffer re-
quirement. A bank holding company
may request reconsideration of a stress
capital buffer requirement provided
under paragraph (h)(1) of this section.
To request reconsideration of a stress
capital buffer requirement, a bank
holding company must submit to the
Board a request pursuant to paragraph
(j) of this section.

(i1) Adjustments to planned capital dis-
tributions. Within two business days of
receipt of notice of a stress capital
buffer requirement under paragraph
(h)(1) or (j)(5) of this section, as appli-
cable, a bank holding company must:

(A) Determine whether the planned
capital distributions for the fourth
through seventh quarters of the plan-
ning horizon under the BHC baseline
scenario would be consistent with ef-
fective capital distribution limitations
assuming the stress capital buffer re-
quirement provided by the Board under
paragraph (h)(1) or (j)(5) of this section,
as applicable, in place of any stress
capital buffer requirement in effect;
and

(I) If the planned capital distribu-
tions for the fourth through seventh
quarters of the planning horizon under
the BHC baseline scenario would not be
consistent with effective capital dis-
tribution limitations assuming the
stress capital buffer requirement pro-
vided by the Board under paragraph
(h)(1) or (j)(5) of this section, as appli-
cable, in place of any stress capital
buffer requirement in effect, the bank
holding company must adjust its
planned capital distributions such that
its planned capital distributions would
be consistent with effective capital dis-
tribution limitations assuming the
stress capital buffer requirement pro-
vided by the Board under paragraph
(h)(1) or (j)(5) of this section, as appli-
cable, in place of any stress capital
buffer requirement in effect; or

(2) If the planned capital distribu-
tions for the fourth through seventh
quarters of the planning horizon under
the BHC baseline scenario would be
consistent with effective capital dis-
tribution limitations assuming the
stress capital buffer requirement pro-
vided by the Board under paragraph
(h)(1) or (j)(5) of this section, as appli-

12 CFR Ch. Il (1-1-21 Edition)

cable, in place of any stress capital
buffer requirement in effect, the bank
holding company may adjust its
planned capital distributions. A bank
holding company may not adjust its
planned capital distributions to be in-
consistent with the effective capital
distribution limitations assuming the
stress capital buffer requirement pro-
vided by the Board under paragraph
(h)(1) or (j)(5) of this section, as appli-
cable; and

(B) Notify the Board of any adjust-
ments made to planned capital dis-
tributions for the fourth through sev-
enth quarters of the planning horizon
under the BHC baseline scenario.

(3) Final planned capital distributions.
The Board will consider the planned
capital distributions, including any ad-
justments made pursuant to paragraph
(h)(2)(ii) of this section, to be the bank
holding company’s final planned cap-
ital distributions on the later of:

(i) The expiration of the time for re-
questing reconsideration under para-
graph (j) of this section; and

(ii) The expiration of the time for ad-
justing planned capital distributions
pursuant to paragraph (h)(2)(ii) of this
section.

(4) Effective date of final stress capital
buffer requirement. (i) The Board will
provide a bank holding company with
its final stress capital buffer require-
ment and confirmation of the bank
holding company’s final planned cap-
ital distributions by August 31 of the
calendar year that a capital plan was
submitted pursuant to paragraph
(e)(1)(ii) of this section, unless other-
wise determined by the Board. A stress
capital buffer requirement will not be
considered final so as to be agency ac-
tion subject to judicial review under 5
U.S.C. 704 during the pendency of a re-
quest for reconsideration made pursu-
ant to paragraph (j) of this section or
before the time for requesting recon-
sideration has expired.

(ii) Unless otherwise determined by
the Board, a bank holding company’s
final planned capital distributions and
final stress capital buffer requirement
shall:

(A) Be effective on October 1 of the
calendar year in which a capital plan
was submitted pursuant to paragraph
(e)(1)(ii) of this section; and
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(B) Remain in effect until super-
seded.

(5) Publication. With respect to any
bank holding company subject to this
section, the Board may disclose pub-
licly any or all of the following:

(i) The stress capital buffer require-
ment provided to a bank holding com-
pany under paragraph (h)(1) or (j)(6) of
this section;

(ii) Adjustments made pursuant to
paragraph (h)(2)(ii);

(iii) A summary of the results of the
supervisory stress test; and

(iv) Other information.

(1) Federal Reserve action on a capital
plan—(1) Timing of action. Board or the
appropriate Reserve Bank with concur-
rence of the Board, will object, in
whole or in part, to the capital plan or
provide the bank holding company
with a notice of non-objection to the
capital plan:

(i) By June 30 of the calendar year in
which a capital plan was submitted
pursuant to paragraph (e)(1)(ii) of this
section; and

(ii) For a capital plan resubmitted
pursuant to paragraph (e)(4) of this sec-
tion, within 75 calendar days after the
date on which a capital plan is resub-
mitted, unless the Board provides no-
tice to the company that it is extend-
ing the time period.

(2) Basis for objection to a capital plan.
The Board, or the appropriate Reserve
Bank with concurrence of the Board,
may object to a capital plan submitted
by a bank holding company that is not
a large and noncomplex bank holding
company if it determines that:

(i) Until January 1, 2021, except as
provided in paragraph (i)(2)(ii) of this
section, for a bank holding company
that was subject to this section as of
January 1, 2019, but whose capital plan
has not been subject to review and a
potential qualitative objection under
the criteria listed in paragraph
(1)(2)(1)(A) through (C) of this section
for any period of four consecutive
years:

(A) The bank holding company has
material unresolved supervisory issues,
including but not limited to issues as-
sociated with its capital adequacy
process;

(B) The assumptions and analysis un-
derlying the bank holding company’s
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capital plan, or the bank holding com-
pany’s methodologies and practices
that support its capital planning proc-
ess, are not reasonable or appropriate;
or

(C) The bank holding company’s cap-
ital planning process or proposed cap-
ital distributions otherwise constitute
an unsafe or unsound practice, or
would violate any law, regulation,
Board order, directive, or condition im-
posed by, or written agreement with,
the Board or the appropriate Reserve
Bank. In determining whether a capital
plan or any proposed capital distribu-
tion would constitute an unsafe or un-
sound practice, the Board or the appro-
priate Reserve Bank would consider
whether the bank holding company is
and would remain in sound financial
condition after giving effect to the cap-
ital plan and all proposed capital dis-
tributions.

(ii) Notwithstanding paragraph
(1)(2)(Q) of this section, a bank holding
company that was subject to this sec-
tion as of January 1, 2019, and that re-
ceives a qualitative objection in the
fourth year of the four-year period de-
scribed in paragraph (i)(2)(i), pursuant
to the criteria in paragraph (i)(2)(i)(A)
through (C) of this section, will remain
subject to a qualitative objection under
this section until January 1 of the year
after the first year in which the bank
holding company does not receive a
qualitative objection.

(3) Notification of decision. The Board
or the appropriate Reserve Bank will
notify the bank holding company in
writing of the reasons for a decision to
object to a capital plan.

(4) Publication of summary results. The
Board may disclose publicly its deci-
sion to object or not object to a bank
holding company’s capital plan under
this section. Any disclosure under this
paragraph (i)(4) will occur by June 30 of
the calendar year in which a capital
plan was submitted pursuant to para-
graph (e)(1)(ii) of this section, unless
otherwise determined by the Board.

(j) Administrative remedies; request for
reconsideration. The following require-
ments and procedures apply to any re-
quest under this paragraph (j):

(1) General. To request reconsider-
ation of an objection to a capital plan,
provided under paragraph (i) of this
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section, or of a stress capital buffer re-
quirement, provided under paragraph
(h) of this section, a bank holding com-
pany must submit a written request for
reconsideration.

(2) Timing of request. (i) A request for
reconsideration of an objection to a
capital plan, provided under paragraph
(i) of this section, must be received
within 15 calendar days of receipt of a
notice of objection to a capital plan.

(ii) A request for reconsideration of a
stress capital buffer requirement, pro-
vided under paragraph (h) of this sec-
tion, must be received within 15 cal-
endar days of receipt of a notice of a
bank holding company’s stress capital
buffer requirement.

(3) Contents of request. (i) A request
for reconsideration must include a de-
tailed explanation of why reconsider-
ation should be granted (that is, why a
stress capital buffer requirement or ob-
jection to a capital plan should be re-
considered). With respect to any infor-
mation that was not previously pro-
vided to the Federal Reserve in the
bank holding company’s capital plan,
the request should include an expla-
nation of why the information should
be considered.

(ii) A request for reconsideration
may include a request for an informal
hearing on the bank holding company’s
request for reconsideration.

(4) Hearing. (i) The Board may, in its
sole discretion, order an informal hear-
ing if the Board finds that a hearing is
appropriate or necessary to resolve dis-
putes regarding material issues of fact.

(ii) An informal hearing shall be held
within 30 calendar days of a request, if
granted, provided that the Board may
extend this period upon notice to the
requesting party.

(6) Response to request. (i) Within 30
calendar days of receipt of the bank
holding company’s request for recon-
sideration of an objection to a capital
plan submitted under paragraph (j)(2)
of this section or within 30 days of the
conclusion of an informal hearing con-
ducted under paragraph (j)(4) of this
section, the Board will notify the com-
pany of its decision to affirm, modify,
or withdraw the objection to the bank
holding company’s capital plan, or a
specific capital distribution, provided
that the Board may extend this period
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upon notice to the bank holding com-
pany.

(ii) Within 30 calendar days of receipt
of the bank holding company’s request
for reconsideration of its stress capital
buffer requirement submitted under
paragraph (j)(2) of this section or with-
in 30 days of the conclusion of an infor-
mal hearing conducted under para-
graph (j)(4) of this section, the Board
will notify the company of its decision
to affirm or modify the bank holding
company’s stress capital buffer require-
ment, provided that the Board may ex-
tend this period upon notice to the
bank holding company.

(6) Distributions during the pendency of
a request for reconsideration. During the
pendency of the Board’s decision under
paragraph (j)(56) of this section, the
bank holding company may make cap-
ital distributions that are consistent
with effective distribution limitations,
unless prior approval is required under
paragraph (k)(1) of this section.

(k) Approval requirements for certain
capital actions—(1) Circumstances requir-
ing approval—({) Qualitative objection to
and resubmission of a capital plan. Un-
less it receives prior approval pursuant
to paragraph (k)(3) of this section, a
bank holding company may not make a
capital distribution (excluding any
capital distribution arising from the
issuance of a capital instrument eligi-
ble for inclusion in the numerator of a
regulatory capital ratio) under the fol-
lowing circumstances:

(A) The Board, or the appropriate Re-
serve Bank with the concurrence of the
Board, objects to a capital plan and
until such time as the Board, or the ap-
propriate Reserve Bank with concur-
rence of the Board, issues a non-objec-
tion to the bank holding company’s
capital plan;

(B) The capital distribution would
occur after the occurrence of an event
requiring resubmission under para-
graph (e)(4)(1)(A) or (B) of this section.

(ii) Transition for certain planned cap-
ital actions. For the period July 1, 2020,
to September 30, 2020, a bank holding
company is authorized to make capital
distributions that do not exceed an
amount equal to the average of capital
distributions over the four quarters to
which the Board or the appropriate Re-
serve Bank indicated its non-objection
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for the previous capital plan cycle. A
bank holding company may request
prior approval to make capital dis-
tributions in excess of the amount au-
thorized for the period July 1, 2020, to
September 30, 2020, pursuant to para-
graph (k)(2) of this section.

(2) Contents of request. A request for a
capital distribution under this section
must contain the following informa-
tion:

(i) The bank holding company’s cap-
ital plan or a discussion of changes to
the bank holding company’s capital
plan since it was last submitted to the
Federal Reserve;

(ii) The purpose of the transaction;

(iii) A description of the capital dis-
tribution, including for redemptions or
repurchases of securities, the gross
consideration to be paid and the terms
and sources of funding for the trans-
action, and for dividends, the amount
of the dividend(s); and

(iv) Any additional information re-
quested by the Board or the appro-
priate Reserve Bank (which may in-
clude, among other things, an assess-
ment of the bank holding company’s
capital adequacy under a severely ad-
verse scenario, a revised capital plan,
and supporting data).

(3) Approval of certain capital distribu-
tions. (i) The Board, or the appropriate
Reserve Bank with concurrence of the
Board, will act on a request for prior
approval of a capital distribution with-
in 30 calendar days after the receipt of
all the information required under
paragraph (k)(2) of this section.

(ii) In acting on a request for prior
approval of a capital distribution, the
Board, or appropriate Reserve Bank
with concurrence of the Board, will
apply the considerations and principles
in paragraphs (g) and (i) of this section,
as appropriate. In addition, the Board,
or the appropriate Reserve Bank with
concurrence of the Board, may dis-
approve the transaction if the bank
holding company does not provide all
of the information required to be sub-
mitted under paragraph (k)(2) of this
section.

(4) Disapproval and hearing. (i) The
Board, or the appropriate Reserve
Bank with concurrence of the Board,
will notify the bank holding company
in writing of the reasons for a decision
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to disapprove any proposed capital dis-
tribution. Within 15 calendar days after
receipt of a disapproval by the Board,
the bank holding company may submit
a written request for a hearing.

(ii) The Board may, in its sole discre-
tion, order an informal hearing if the
Board finds that a hearing is appro-
priate or necessary to resolve disputes
regarding material issues of fact. An
informal hearing shall be held within
30 calendar days of a request, if grant-
ed, provided that the Board may extend
this period upon notice to the request-
ing party.

(iii) Written notice of the final deci-
sion of the Board shall be given to the
bank holding company within 60 cal-
endar days of the conclusion of any in-
formal hearing ordered by the Board,
provided that the Board may extend
this period upon notice to the request-
ing party.

(iv) While the Board’s decision is
pending and until such time as the
Board, or the appropriate Reserve
Bank with concurrence of the Board,
approves the capital distribution at
issue, the bank holding company may
not make such capital distribution.

(1) Post notice requirement. A bank
holding company must notify the
Board and the appropriate Reserve
Bank within 15 days of making a cap-
ital distribution if:

(1) The capital distribution was ap-
proved pursuant to paragraph (k)(3) of
this section; or

(2) The dollar amount of the capital
distribution will exceed the dollar
amount of the bank holding company’s
final planned capital distributions, as
measured on an aggregate basis begin-
ning in the fourth quarter of the plan-
ning horizon through the quarter at
issue.

[856 FR 15599, Mar. 18, 2020]

§225.9 Control over securities.

(a) Contingent rights, convertible secu-
rities, options, and warrants. (1) A person
that controls a security, option, war-
rant, or other financial instrument
that is convertible into, exercisable
for, exchangeable for, or otherwise may
become a security controls each secu-
rity that could be acquired as a result
of such conversion, exercise, exchange,
or similar occurrence.
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