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(b) Just compensation shall be paid
for any damages caused by recapture of
special nuclear material or by oper-
ation of any facility, pursuant to this
section.

[21 FR 355, Jan. 19, 1956, as amended at 35 FR
11416, July 17, 1970; 40 FR 8790, Mar. 3, 1975]

BACKFITTING

§50.109 Backfitting.

(a)(1) Backfitting is defined as the
modification of or addition to systems,
structures, components, or design of a
facility; or the design approval or man-
ufacturing license for a facility; or the
procedures or organization required to
design, construct or operate a facility;
any of which may result from a new or
amended provision in the Commission’s
regulations or the imposition of a regu-
latory staff position interpreting the
Commission’s regulations that is either
new or different from a previously ap-
plicable staff position after:

(i) The date of issuance of the con-
struction permit for the facility for fa-
cilities having construction permits
issued after October 21, 1985;

(ii) Six (6) months before the date of
docketing of the operating license ap-
plication for the facility for facilities
having construction permits issued be-
fore October 21, 1985;

(iii) The date of issuance of the oper-
ating license for the facility for facili-
ties having operating licenses;

(iv) The date of issuance of the design
approval under subpart E of part 52 of
this chapter;

(v) The date of issuance of a manu-
facturing license under subpart F of
part 52 of this chapter;

(vi) The date of issuance of the first
construction permit issued for a dupli-
cate design under appendix N of this
part; or

(vii) The date of issuance of a com-
bined license under subpart C of part 52
of this chapter, provided that if the
combined license references an early
site permit, the provisions in §52.39 of
this chapter apply with respect to the
site characteristics, design parameters,
and terms and conditions specified in
the early site permit. If the combined
license references a standard design
certification rule under subpart B of 10
CFR part 52, the provisions in §52.63 of
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this chapter apply with respect to the
design matters resolved in the standard
design certification rule, provided how-
ever, that if any specific backfitting
limitations are included in a referenced
design certification rule, those limita-
tions shall govern. If the combined li-
cense references a standard design ap-
proval under subpart E of 10 CFR part
52, the provisions in §52.145 of this
chapter apply with respect to the de-
sign matters resolved in the standard
design approval. If the combined 1li-
cense uses a reactor manufactured
under a manufacturing license under
subpart F of 10 CFR part 52, the provi-
sions of §52.171 of this chapter apply
with respect to matters resolved in the
manufacturing license proceeding.

(2) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require a systematic and docu-
mented analysis pursuant to paragraph
(c) of this section for backfits which it
seeks to impose.

(3) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require the backfitting of a facil-
ity only when it determines, based on
the analysis described in paragraph (c)
of this section, that there is a substan-
tial increase in the overall protection
of the public health and safety or the
common defense and security to be de-
rived from the backfit and that the di-
rect and indirect costs of implementa-
tion for that facility are justified in
view of this increased protection.

(4) The provisions of paragraphs (a)(2)
and (a)(3) of this section are inappli-
cable and, therefore, backfit analysis is
not required and the standards in para-
graph (a)(3) of this section do not apply
where the Commission or staff, as ap-
propriate, finds and declares, with ap-
propriated documented evaluation for
its finding, either:

(i) That a modification is necessary
to bring a facility into compliance
with a license or the rules or orders of
the Commission, or into conformance
with written commitments by the 1li-
censee; or

(ii) That regulatory action is nec-
essary to ensure that the facility pro-
vides adequate protection to the health
and safety of the public and is in ac-
cord with the common defense and se-
curity; or
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(iii) That the regulatory action in-
volves defining or redefining what level
of protection to the public health and
safety or common defense and security
should be regarded as adequate.

(5) The Commission shall always re-
quire the backfitting of a facility if it
determines that such regulatory action
is necessary to ensure that the facility
provides adequate protection to the
health and safety of the public and is
in accord with the common defense and
security.

(6) The documented evaluation re-
quired by paragraph (a)(4) of this sec-
tion shall include a statement of the
objectives of and reasons for the modi-
fication and the basis for invoking the
exception. If immediately effective reg-
ulatory action is required, then the
documented evaluation may follow
rather than precede the regulatory ac-
tion.

(7) If there are two or more ways to
achieve compliance with a license or
the rules or orders of the Commission,
or with written licensee commitments,
or there are two or more ways to reach
a level of protection which is adequate,
then ordinarily the applicant or Ili-
censee is free to choose the way which
best suits its purposes. However,
should it be necessary or appropriate
for the Commission to prescribe a spe-
cific way to comply with its require-
ments or to achieve adequate protec-
tion, then cost may be a factor in se-
lecting the way, provided that the ob-
jective of compliance or adequate pro-
tection is met.

(b) Paragraph (a)(3) of this section
shall not apply to backfits imposed
prior to October 21, 1985.

(c) In reaching the determination re-
quired by paragraph (a)(3) of this sec-
tion, the Commission will consider how
the backfit should be scheduled in light
of other ongoing regulatory activities
at the facility and, in addition, will
consider information available con-
cerning any of the following factors as
may be appropriate and any other in-
formation relevant and material to the
proposed backfit:

(1) Statement of the specific objec-
tives that the proposed backfit is de-
signed to achieve;

(2) General description of the activity
that would be required by the licensee
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or applicant in order to complete the
backfit;

(3) Potential change in the risk to
the public from the accidental off-site
release of radioactive material;

(4) Potential impact on radiological
exposure of facility employees;

(5) Installation and continuing costs
associated with the backfit, including
the cost of facility downtime or the
cost of construction delay;

(6) The potential safety impact of
changes in plant or operational com-
plexity, including the relationship to
proposed and existing regulatory re-
quirements;

(7) The estimated resource burden on
the NRC associated with the proposed
backfit and the availability of such re-
sources;

(8) The potential impact of dif-
ferences in facility type, design or age
on the relevancy and practicality of
the proposed backfit;

(9) Whether the proposed backfit is
interim or final and, if interim, the jus-
tification for imposing the proposed
backfit on an interim basis.

(d) No licensing action will be with-
held during the pendency of backfit
analyses required by the Commission’s
rules.

(e) The Executive Director for Oper-
ations shall be responsible for imple-
mentation of this section, and all anal-
yses required by this section shall be
approved by the Executive Director for
Operations or his designee.

[63 FR 20610, June 6, 1988, as amended at 54
FR 15398, Apr. 18, 1989; 72 FR 49504, Aug. 28,
2007]

ENFORCEMENT

§50.110 Violations.

(a) The Commission may obtain an
injunction or other court order to pre-
vent a violation of the provisions of—

(1) The Atomic Energy Act of 1954, as
amended;

(2) Title II of the Energy Reorganiza-
tion Act of 1974, as amended; or

(3) A regulation or order issued pur-
suant to those Acts.

(b) The Commission may obtain a
court order for the payment of a civil
penalty imposed under Section 234 of
the Atomic Energy Act:

(1) For violations of—
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