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§390.9

FOIA Coordinator or designee will au-
thorize a release of the requested
records to the field office receiving the
request. The request will be considered
as having been received on the date of
arrival in the office of the Coordinator
or designee. Any person whose request
for records has been granted may in-
spect and copy the records (or copies)
at the office listed in §390.4 of this part
in accordance with the provisions of
that section and with §390.6. Copies
also may be obtained by mail.

§390.9 Communications with State
and other Federal government
agencies.

(a) The Administrator of the Food
Safety and Inspection Service (FSIS),
or designee, may authorize the disclo-
sure of distribution lists (records that
show where and when product was
shipped) obtained from a firm recalling
products, or incorporated into agency-
prepared records, to State and other
Federal government agencies to verify
the removal of the recalled product,
provided that:

(1) The State agency has provided
both a written statement establishing
its authority to protect confidential
distribution lists from public disclo-
sure and a written commitment not to
disclose any information provided by
FSIS, without the written permission
of the submitter of the information or
written confirmation by FSIS that the
information no longer has confidential
status. Federal government agencies
must provide a written commitment
not to disclose the information and to
refer any request for distribution lists
to FSIS for response; and

(2) The Administrator of FSIS or des-
ignee determines that disclosure would
be in the interest of public health.

(b) This provision does not authorize
the disclosure to State or other Fed-
eral government agencies of trade se-
cret information, unless otherwise pro-
vided by law or pursuant to an express
written authorization provided by the
submitter of the information.

(c) Information disclosed under this
section is not a disclosure of informa-
tion to the public. Disclosures made
under this section do not waive any
FOIA exemption protection.

[67 FR 20013, Apr. 24, 2002]
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§390.10 Availability of Lists of Retail
Consignees during Meat or Poultry
Product Recalls.

The Administrator of the Food Safe-
ty and Inspection Service will make
publicly available the names and loca-
tions of retail consignees of recalled
meat or poultry products that the
Agency compiles in connection with a
recall where there is a reasonable prob-
ability that the use of the product
could cause serious adverse health con-
sequences or death.

[73 FR 40948, July 17, 2008]
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FOR INSPECTION SERVICES AND
LABORATORY ACCREDITATION
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AUTHORITY: 7 U.S.C. 138f; 7 U.S.C. 1622, 1627
and 2219a; 21 U.S.C. 451 et seq.; 21 U.S.C. 601-
695; 7 CFR 2.18 and 2.53.

§391.1 Scope and purpose.

Fees shall be charged by the Agency
for certain specified inspection services
provided on a holiday, on an overtime
basis, and/or which are voluntary in-
spection services.

[54 FR 6390, Feb. 10, 1989]

§391.2 Basetime rate.

(a) For each calendar year, FSIS will
calculate the basetime rate for inspec-
tion services, per hour per program em-
ployee, provided pursuant to §§350.7,
3561.8, 3561.9, 3562.5, 354.101, 355.12, and
362.5 of this chapter, using the fol-
lowing formula: The quotient of divid-
ing the Office of Field Operations plus
Office of International Affairs inspec-
tion program personnel’s previous fis-
cal year’s regular direct pay by the
previous fiscal year’s regular hours,
plus the quotient multiplied by the cal-
endar year’s percentage of cost of liv-
ing increase, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate.
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(b) FSIS will calculate the benefits,
travel and operating, overhead, and al-
lowance for bad debt rate components
of the basetime rate, using the fol-
lowing formulas:

(1) Benefits rate. The quotient of di-
viding the previous fiscal year’s direct
benefits costs by the previous fiscal
year’s total hours (regular, overtime,
and holiday), plus the quotient multi-
plied by the calendar year’s percentage
cost of living increase. Some examples
of direct benefits are health insurance,
retirement, life insurance, and Thrift
Savings Plan basic and matching con-
tributions.

(2) Travel and operating rate. The
quotient of dividing the previous fiscal
year’s total direct travel and operating
costs by the previous fiscal year’s total
hours (regular, overtime, and holiday),
plus the quotient multiplied by the cal-
endar year’s percentage of inflation.

(3) Overhead rate. The quotient of di-
viding the previous fiscal year’s indi-
rect costs plus the previous fiscal
yvear’s information technology IT)
costs in the Public Health Data Com-
munication Infrastructure System
Fund plus the previous fiscal year’s Of-
fice of Management Program cost in
the Reimbursable and Voluntary Funds
plus the provision for the operating
balance less any Greenbook costs (i.e.,
costs of USDA support services pro-
rated to the service component for
which the fees are charged) that are
not related to food inspection, by the
previous fiscal year’s total hours (reg-
ular, overtime, and holiday) worked
across all funds, plus the quotient mul-
tiplied by the calendar year’s percent-
age of inflation.

(4) Allowance for bad debt rate. Pre-
vious fiscal year’s allowance for bad
debt (for example, debt owed that is
not paid in full by plants and establish-
ments that declare bankruptcy) di-
vided by the previous fiscal year’s total
hours (regular, overtime, and holiday)
worked.

(c) The calendar year’s cost of living
increases and percentage of inflation
factors used in the formulas in this sec-
tion are based on the Office of Manage-
ment and Budget’s Presidential Eco-
nomic Assumptions.

[76 FR 20227, Apr. 12, 2011]

§391.4

§391.3 Overtime and holiday rates.

For each calendar year, FSIS will
calculate the overtime and holiday
rates, per hour per program employee,
provided pursuant to §§307.5, 350.7,
351.8, 351.9, 352.5, 354.101, 355.12, 362.5,
and 381.38 of this chapter, using the fol-
lowing formulas:

(a) Overtime rate. The quotient of di-
viding the Office of Field Operations
plus Office of International Affairs in-
spection program personnel’s previous
fiscal year’s regular direct pay by the
previous fiscal year’s regular hours,
plus the quotient multiplied by the cal-
endar year’s percentage of cost of liv-
ing increase, multiplied by 1.5, plus the
benefits rate, plus the travel and oper-
ating rate, plus the overhead rate, plus
the allowance for bad debt rate.

(b) Holiday rate. The quotient of di-
viding the Office of Field Operations
plus Office of International Affairs in-
spection program personnel’s previous
fiscal year’s regular direct pay by the
previous fiscal year’s regular hours,
plus the quotient multiplied by the cal-
endar year’s percentage of cost of liv-
ing increase, multiplied by 2, plus the
benefits rate, plus the travel and oper-
ating rate, plus the overhead rate, plus
the allowance for bad debt rate.

(c) FSIS will calculate the benefits
rate, the travel and operating rate, the
overhead rate, and the allowance for
bad debt rate using the formulas set
forth in §391.2(b), and the cost of living
increases and percentage of inflation
factors set forth in §391.2(c).

[76 FR 20227, Apr. 12, 2011]

§391.4 Laboratory services rate.

(a) For each calendar year, FSIS will
calculate the laboratory services rate,
per hour per program employee, pro-
vided pursuant to §§350.7, 351.9, 352.5,
354.101, 355.12, and 362.5 of this chapter,
using the following formula: The
quotient of dividing the Office of Pub-
lic Health Science (OPHS) previous fis-
cal year’s regular direct pay by OPHS
previous fiscal year’s regular hours,
plus the quotient multiplied by the cal-
endar year’s percentage cost of living
increase, plus the benefits rate, plus
the travel and operating rate, plus the
overhead rate, plus the allowance for
bad debt rate.
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(b) FSIS will calculate the benefits
rate, the travel and operating rate, the
overhead rate, and the allowance for
bad debt rate using the formulas set
forth in §391.2(b), and the cost of living
increases and percentage of inflation
factors set forth in §391.2(c).

[76 FR 20228, Apr. 12, 2011]

§391.5 Laboratory accreditation fees.

(a) The annual fee for the accredita-
tion and maintenance of accreditation
provided pursuant to §439.5 of this
chapter shall be $5,000 for the first
analyte class, $2,900 for the second
analyte class, and $2,100 for each addi-
tional analyte class.

(b) Laboratories that request special
onsite inspections shall pay FSIS the
actual cost of reasonable travel and
other expenses necessary to perform
the unscheduled or non-routine onsite
inspections.

[68 FR 65269, Dec. 13, 1993, as amended at 59
FR 66449, Dec. 27, 1994; 64 FR 19868, Apr. 23,
1999; 71 FR 2143, Jan. 13, 2006; 76 FR 20228,
Apr. 12, 2011; 78 FR 59622, Sept. 27, 2013; 79 FR
56238, Sept. 19, 2014]
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Scope and purpose.

Definition of petition.

Required information.

Supporting documentation.

Filing procedures.

Public display.

Comments.

Expedited review.

Availability of additional guidance.

§392.1 Scope and purpose.

This part contains provisions gov-
erning the submission of petitions for
rulemaking to the Food Safety and In-
spection Service (FSIS). The provisions
in this part apply to all rulemaking pe-
titions submitted to FSIS, except to
the extent that other parts or sections
of this chapter prescribe procedures for
submitting a request to amend a par-
ticular regulation.

9 CFR Ch. Ill (1-1-20 Edition)

§392.2 Definition of petition.

For purposes of this part, a ‘‘peti-
tion” is a written request to issue,
amend, or repeal a regulation adminis-
tered by FSIS. A request to issue,
amend, or repeal a document that in-
terprets a regulation administered by
FSIS may also be submitted by peti-
tion.

§392.3 Required information.

To be considered by FSIS, a petition
must contain the following informa-
tion:

(a) The name, address, telephone
number, and e-mail address (if avail-
able) of the person who is submitting
the petition;

(b) A full statement of the action re-
quested by the petitioner, including
the exact wording and citation of the
existing regulation, if any, and the pro-
posed regulation or amendment re-
quested;

(c) A full statement of the factual
and legal basis on which the petitioner
relies for the action requested in the
petition, including all relevant infor-
mation and views on which the peti-
tioner relies, as well as information
known to the petitioner that is unfa-
vorable to the petitioner’s position.
The statement should identify the
problem that the requested action is
intended to address and explain why
the requested action is necessary to ad-
dress the problem.

§392.4 Supporting documentation.

(a) Information referred to or relied
on in support of a petition should be in-
cluded in full and should not be incor-
porated by reference. A copy of any ar-
ticle or other source cited in a petition
should be submitted with the petition.

(b) Sources of information that are
appropriate to use in support of a peti-
tion include, but are not limited to:

(1) professional journal articles,

(2) research reports,

(3) official government statistics,

(4) official government reports,

(5) industry data, and

(6) scientific textbooks.

(c) If an original research report is
used to support a petition, the informa-
tion should be presented in a form that
would be acceptable for publication in
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