
110 

7 CFR Ch. XVII (1–1–20 Edition) § 1717.600 

Subpart M—Operational Controls 

SOURCE: 60 FR 67405, Dec. 29, 1995, unless 
otherwise noted. 

§ 1717.600 General. 

(a) General. The loan contract and 
mortgage between the Rural Utilities 
Service (RUS) and electric borrowers 
imposes certain restrictions and con-
trols on the borrowers and gives RUS 
(and other co-mortgagees in the case of 
the mortgage) the right to approve or 
disapprove certain actions con-
templated by the borrowers. Certain of 
these controls and approval rights are 
referred to informally as ‘‘operational 
controls’’ because they pertain to deci-
sions or actions with respect to the op-
eration of the borrowers’ electric sys-
tems. The approval authority granted 
to RUS by the loan contract or mort-
gage regarding each decision or action 
subject to controls is often stated in 
broad, unlimited terms. This subpart 
lists the main operational controls af-
fecting borrowers and establishes for 
each area of control the circumstances 
under which RUS approval of a deci-
sion or action by a borrower is either 
required or not required. In some cases, 
only the general principles or general 
circumstances pertaining to RUS ap-
proval or control are presented in this 
subpart, while the details regarding the 
circumstances and requirements of 
RUS approval or control are set forth 
in other RUS regulations. Since this 
subpart addresses only the main oper-
ational controls, failure to address a 
control or approval right in this sub-
part in no way invalidates such con-
trols or rights established by the loan 
contract, mortgage, other agreements 
between a borrower and RUS, and RUS 
regulations. 

(b) Case by case amendments. Upon 
written notice to a borrower, RUS may 
amend or annul the approvals and ex-
ceptions to controls set forth in this 
subpart or other RUS regulations if the 
borrower is in violation of any provi-
sion of its loan documents or any other 
agreement with RUS, or if RUS deter-
mines that loan security and/or repay-
ment is threatened. Such amendment 
or annulment will apply to decisions 
and actions of the borrower after said 

written notice has been provided by 
RUS. 

(c) Generic notices. By written notice 
to all borrowers or a group of bor-
rowers, RUS may grant or waive ap-
proval of decisions and actions by the 
borrowers that are controlled under 
the loan documents and RUS regula-
tions. RUS may also by written notice 
withdraw or cut back its grant or waiv-
er of approval of said decisions and ac-
tions made by previous written notice, 
but may not by such notice extend its 
authority to approve decisions and ac-
tions by borrowers beyond the author-
ity granted by the loan documents and 
RUS regulations. 

§ 1717.601 Applicability. 

(a) The approvals and exceptions to 
controls conveyed by this subpart 
apply only to controls and approval 
rights normally included in RUS loan 
documents dated prior to January 29, 
1996. They do not apply to special con-
trols and approval requirements in-
cluded in loan documents or other 
agreements executed between a bor-
rower and RUS that relate to indi-
vidual problems or circumstances spe-
cific to an individual borrower. 

(b) The approvals and exceptions to 
controls granted by RUS in this sub-
part shall not in any way affect the 
rights of other co-mortgagees under 
the mortgage or their loan contracts. 

§ 1717.602 Definitions. 

Terms used in this subpart that are 
not defined in this section have the 
meanings set forth in 7 CFR part 1710. 
In addition, for the purposes of this 
subpart: 

Default means an event of default as 
defined in the borrower’s loan docu-
ments or other agreement with RUS, 
and furthermore includes any event 
that has occurred and is continuing 
which, with notice or lapse of time and 
notice, would become an event of de-
fault. 

Equity means the borrower’s total 
margins and equities computed pursu-
ant to RUS accounting requirements 
but excluding any regulatory created 
assets. 

Financed or funded by RUS means fi-
nanced or funded wholly or in part by 
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a loan made or guaranteed by RUS, in-
cluding concurrent supplemental loans 
required by 7 CFR 1710.110, loans to re-
imburse funds already expended by the 
borrower, and loans to replace interim 
financing. 

Interchange agreement means a con-
tractual arrangement that can include 
a variety of services utilities provide 
each other to increase reliability and 
efficiency, and to avoid duplicating ex-
penses. Some examples are: trans-
mission service (the use of trans-
mission lines to move power and en-
ergy from one area to another); emer-
gency service (an agreement by one 
utility to furnish another with power 
and energy to protect it in times of 
emergency, such as power plant out-
ages); reserve sharing (contributions to 
a common pool of generating plant re-
serves so that each individual utility’s 
reserves can be reduced); and economic 
exchanges (swapping power and energy 
from different plants to avoid running 
the most expensive units). 

Interconnection agreement means a 
contract governing the terms for estab-
lishing or using one or more electrical 
connections between two or more elec-
tric systems permitting a flow of power 
and energy among the systems. 

Loan documents means the mortgage 
(or other security instrument accept-
able to RUS), the loan contract, and 
the promissory note entered into be-
tween the borrower and RUS. 

Net utility plant means the amount 
constituting the total utility plant of 
the borrower, less depreciation, com-
puted in accordance with RUS account-
ing requirements. 

Pooling agreement means a contract 
among two or more interconnected 
electric systems to operate on a coordi-
nated basis to achieve economies and/ 
or enhance reliability in supplying 
their respective loads. 

Power supply contract means any con-
tract entered into by a borrower for 
the sale or purchase, at wholesale, of 
electric energy. 

Regulatory created assets means the 
sum of any amounts properly record-
able as unrecovered plant and regu-
latory study costs or as other regu-
latory assets, computed pursuant to 
RUS accounting requirements. 

RUS accounting requirements means 
the system of accounts prescribed for 
electric borrowers by RUS regulations 
as such RUS accounting requirements 
exist at the date of applicability there-
of. 

RUS regulations mean regulations of 
general applicability published by RUS 
from time to time as they exist at the 
date of applicability thereof, and shall 
also include any regulations of other 
federal entities which RUS is required 
by law to implement. 

Total assets means an amount consti-
tuting the total assets of the borrower 
as computed pursuant to RUS account-
ing requirements, but excluding any 
regulatory created assets. 

Wheeling agreement means a contract 
providing for the use of the electric 
transmission facilities of one electric 
utility to transmit power and energy of 
another electric utility or other entity 
to a third party. Such transmission 
may be accomplished directly or by 
displacement. 

§ 1717.603 RUS approval of extensions 
and additions. 

(a) Distribution borrowers. Prior writ-
ten approval by RUS is required for a 
distribution borrower to extend or add 
to its electric system if the extension 
or addition will be financed by RUS. 
For extensions and additions that will 
not be financed by RUS, approval is 
hereby given to distribution borrowers 
to make such extensions and additions 
to their electric systems, including the 
use of (or commitment to use) general 
funds of the borrower, except for the 
following: 

(1) Construction, procurement, or 
leasing of generating facilities if the 
combined capacity of the facilities to 
be built, procured, or leased, including 
any future facilities included in the 
planned project, will exceed the lesser 
of 5 megawatts or 30 percent of the bor-
rower’s equity; 

(2) Acquisition or leasing of existing 
electric facilities or systems in service 
whose purchase price, or capitalized 
value in the case of a lease, exceeds 10 
percent of the borrower’s net utility 
plant; and 

(3) Construction, procurement, or 
leasing of electric facilities to serve a 
customer whose annual kWh purchases 
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or maximum annual kW demand in the 
foreseeable future is projected to ex-
ceed 25 percent of the borrower’s total 
kWh sales or maximum kW demand in 
the year immediately preceding the ac-
quisition or start of construction. 

(b) Power supply borrowers. Prior writ-
ten approval by RUS is required for a 
power supply borrower to extend or add 
to its electric system if the extension 
or addition will be financed by RUS. 
Requirements for RUS approval of ex-
tensions and additions that will not be 
financed by RUS are set forth in other 
RUS regulations. 

(c) Additional details. Additional de-
tails relating to RUS approval of ex-
tensions and additions of a borrower’s 
electric system financed by RUS are 
set forth in other RUS regulations, 
e.g., in 7 CFR parts 1710 and 1726. 

§ 1717.604 Long-range engineering 
plans and construction work plans. 

(a) All borrowers are required to 
maintain up-to-date long-range engi-
neering plans and construction work 
plans (CWPs) in form and substance as 
set forth in 7 CFR part 1710, subpart F. 

(b) Applications for financing from 
RUS must be supported by a long-range 
engineering plan and CWP approved by 
RUS. 

(c) RUS approval is not required for 
long-range engineering plans and CWPs 
if the borrower does not intend to seek 
RUS financing for any of the facilities, 
equipment or other purposes included 
in those plans. However, if requested 
by RUS, a borrower must provide an in-
formational copy of such plans to RUS. 

§ 1717.605 Design standards, plans and 
specifications, construction stand-
ards, and RUS accepted materials. 

All borrowers, regardless of the 
source of funding, are required to com-
ply with applicable RUS requirements 
with respect to system design, con-
struction standards, and the use of 
RUS accepted materials. Borrowers 
must comply with applicable RUS re-
quirements with respect to plans and 
specifications only if the construction 
or procurement will be financed by 
RUS. These requirements are set forth 
in other RUS regulations, especially in 
7 CFR parts 1724 and 1728. 

§ 1717.606 Standard forms of construc-
tion contracts, and engineering and 
architectural services contracts. 

All borrowers are encouraged to use 
the standard forms of contracts pro-
mulgated by RUS for construction, ma-
terials, equipment, engineering serv-
ices, and architectural services, regard-
less of the source of funding for such 
construction and services. Borrowers 
are required to use these standard 
forms of contracts only if the construc-
tion, procurement or services are fi-
nanced by RUS, and only to the extent 
required by RUS regulations. RUS re-
quirements with respect to such stand-
ard forms of contract are set forth in 7 
CFR part 1724 for architectural and en-
gineering services, and in 7 CFR part 
1726 for construction, materials, and 
equipment. 

§ 1717.607 Contract bidding require-
ments. 

Borrowers must follow RUS require-
ments regarding bidding for contracts 
for construction, materials, and equip-
ment only if financing of the construc-
tion or procurement will be provided 
by RUS. These requirements are set 
forth in 7 CFR part 1726. 

§ 1717.608 RUS approval of contracts. 

(a) Construction contracts and architec-
tural and engineering contracts. RUS ap-
proval of contracts for construction 
and procurement and for architectural 
and engineering services is required 
only when such construction, procure-
ment or services are financed by RUS. 
Detailed requirements regarding RUS 
approval of such contracts are set forth 
in 7 CFR part 1724 for architectural and 
engineering services, and in 7 CFR part 
1726 for construction and procurement. 

(b) Large retail power contracts. RUS 
approval of contracts to sell electric 
power to retail customers is required 
only if the contract is for longer than 
2 years and the kWh sales or kW de-
mand for any year covered by the con-
tract exceeds 25 percent of the bor-
rower’s total kWh sales or maximum 
kW demand for the year immediately 
preceding execution of the contract. 
This requirement applies regardless of 
the source of funding of any plant ex-
tensions, additions or improvements 
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that may be involved in connection 
with the contract. 

(c) Power supply arrangements. (1) 
Power supply contracts (including but 
not limited to economy energy sales 
and emergency power and energy 
sales), interconnection agreements, 
interchange agreements, wheeling 
agreements, pooling agreements, and 
any other similar power supply ar-
rangements subject to approval by 
RUS are deemed approved if they have 
a term of 2 years or less. Amendments 
to said power supply arrangements are 
also deemed approved provided that the 
amendment does not extend the term 
of the arrangement for more than 2 
years beyond the date of the amend-
ment. 

(2) Any amendment to a schedule or 
exhibit contained in any power supply 
arrangement subject to RUS approval, 
which merely has the effect of either 
altering a list of interconnection or de-
livery points or changing the value of a 
variable term (but not the formula 
itself) contained in a formulary rate or 
charge is deemed approved. 

(3) The provisions of this paragraph 
(c) apply regardless of whether the bor-
rower is a seller or purchaser of the 
services furnished by the contracts or 
arrangements, and regardless of wheth-
er or not a Federal power marketing 
agency is a party to any of them. 

(d) System management and mainte-
nance contracts. RUS approval of con-
tracts for the management and oper-
ation of a borrower’s electric system or 
for the maintenance of the electric sys-
tem is required only if such contracts 
cover all or substantially all of the 
electric system. 

(e) Other contracts. [Reserved] 

§ 1717.609 RUS approval of general 
manager. 

(a) If a borrower’s mortgage or loan 
contract grants RUS the unconditioned 
right to approve the employment and/ 
or the employment contract of the gen-
eral manager of the borrower’s system, 
such approval is hereby granted pro-
vided that the borrower is in compli-
ance with all provisions of its loan doc-
uments and any other agreements with 
RUS. 

(b) If a borrower is in default with re-
spect to any provision of its loan docu-

ments or any other agreement with 
RUS: 

(1) Such borrower, if directed in writ-
ing by RUS, shall replace its general 
manager within 30 days after the date 
of such written notice; and 

(2) Such borrower shall not hire a 
general manager without prior written 
approval by RUS. 

§ 1717.610 RUS approval of compensa-
tion of the board of directors. 

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain 
approval from RUS for compensation 
provided to members of the borrower’s 
board of directors, such requirement is 
hereby waived. 

§ 1717.611 RUS approval of expendi-
tures for legal, accounting, engi-
neering, and supervisory services. 

(a) If a borrower’s mortgage or loan 
contract requires the borrower to ob-
tain approval from RUS before incur-
ring expenses for legal, accounting, su-
pervisory (other than for the manage-
ment and operation of the borrower’s 
electric system, see § 1717.608(d)), or 
other similar services, such approval is 
hereby granted. However, while ex-
penditures for accounting do not re-
quire RUS approval, the selection of a 
certified public accountant by the bor-
rower to prepare audited reports re-
quired by RUS remains subject to RUS 
approval. 

(b) If a borrower’s mortgage or loan 
contract requires the borrower to ob-
tain approval from RUS before incur-
ring expenses for engineering services, 
such approval is hereby granted if such 
services will not be financed by RUS. 
Approval requirements with respect to 
engineering services financed by RUS 
are set forth in other RUS regulations. 

§ 1717.612 RUS approval of borrower’s 
bank or other depository. 

If a borrower’s mortgage or loan con-
tract gives RUS the authority to ap-
prove the bank or other depositories 
used by the borrower, such approval is 
hereby granted. However, without the 
prior written approval of RUS, a bor-
rower shall not deposit funds from 
loans made or guaranteed by RUS in 
any bank or other depository that is 
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not insured by the Federal Deposit In-
surance Corporation or other Federal 
agency acceptable to RUS, or in any 
account not so insured. 

§ 1717.613 RUS approval of data proc-
essing and system control equip-
ment. 

If a borrower’s mortgage or loan con-
tract requires the borrower to obtain 
approval from RUS before purchasing 
data processing equipment or system 
control equipment, such approval is 
hereby granted if the equipment will 
not be financed by RUS. 

§ 1717.614 Notification of rate changes. 
If a distribution borrower is required 

by its loan documents to notify RUS in 
writing of proposed changes in electric 
rates more than 30 days prior to the ef-
fective date of such rates, the required 
notification period shall be 30 days. 
Moreover, such notification shall be re-
quired only upon the request of RUS. 

§ 1717.615 Consolidations and mergers. 
A distribution or power supply bor-

rower may without the prior approval 
of RUS, consolidate or merge with any 
other corporation or convey or transfer 
the mortgaged property substantially 
as an entirety if the following condi-
tions are met: 

(a) Such consolidation, merger, con-
veyance or transfer shall be on such 
terms as shall fully preserve the lien 
and security of the RUS mortgage and 
the rights and powers of the mortga-
gees; 

(b) The entity formed by such con-
solidation or with which the borrower 
is merged or the corporation which ac-
quires by conveyance or transfer the 
mortgaged property substantially as an 
entirety shall execute and deliver to 
the mortgagees a mortgage supple-
mental in recordable form and con-
taining an assumption by such suc-
cessor entity of the due and punctual 
payment of the principal of and inter-
est on all of the outstanding notes and 
the performance and observance of 
every covenant and condition of the 
mortgage; 

(c) Immediately after giving effect to 
such transaction, no default under the 
mortgage shall have occurred and be 
continuing; 

(d) The borrower shall have delivered 
to the mortgagees a certificate of its 
general manager or other officer, in 
form and substance satisfactory to 
each of the mortgagees, which shall 
state that such consolidation, merger, 
conveyance or transfer and such sup-
plemental mortgage comply with this 
section and that all conditions prece-
dent herein provided for relating to 
such transaction have been complied 
with; 

(e) The borrower shall have delivered 
to the mortgagees an opinion of coun-
sel in form and substance satisfactory 
to each of the mortgagees; and 

(f) The entity formed by such consoli-
dation or with which the borrower is 
merged or the corporation which ac-
quires by conveyance or transfer the 
mortgaged property substantially as an 
entirety shall be an entity having: 

(1) Equity equal to at least 27% of its 
total assets on a pro forma basis after 
giving effect to such transaction; 

(2) A pro forma TIER of not less than 
1.25 and a pro forma DSC of not less 
than 1.25 for each of the two preceding 
calendar years; 

(3) Net utility plant equal to or 
greater than 1.0 times its total long- 
term debt on a pro forma basis. 

[60 FR 67405, Dec. 29, 1995, as amended at 65 
FR 51748, Aug. 25, 2000; 67 FR 70153, Nov. 21, 
2002] 

§ 1717.616 Sale, lease, or transfer of 
capital assets. 

A distribution borrower may without 
the prior approval of RUS sell, lease, or 
transfer any capital asset if the fol-
lowing conditions are met: 

(a) The borrower is not in default; 
(b) In the most recent year for which 

data are available, the borrower 
achieved a TIER of at least 1.25, DSC of 
at least 1.25, OTIER of at least 1.1, and 
ODSC of at least 1.1 in each case based 
on the average or the best 2 out of the 
3 most recent years; 

(c) The sale, lease, or transfer of as-
sets will not reduce the borrower’s ex-
isting or future requirements for en-
ergy or capacity being furnished to the 
borrower under any wholesale power 
contract which has been pledged as se-
curity to the government; 

(d) Fair market value is obtained for 
the assets; 
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(e) The aggregate value of assets 
sold, leased, or transferred in any 12- 
month period is less than 10 percent of 
the borrower’s net utility plant prior 
to the transaction; 

(f) The proceeds of such sale, lease, or 
transfer, less ordinary and reasonable 
expenses incident to such transaction, 
are immediately: 

(1) Applied as a prepayment of all 
notes secured under the mortgage 
equally and ratably; 

(2) In the case of dispositions of 
equipment, materials or scrap, applied 
to the purchase of other property use-
ful in the borrower’s utility business; 
or 

(3) Applied to the acquisition of con-
struction of utility plant. 

[60 FR 67405, Dec. 29, 1995, as amended at 65 
FR 51748, Aug. 25, 2000] 

§ 1717.617 Limitations on distribu-
tions. 

If a distribution or power supply bor-
rower is required by its loan documents 
to obtain prior approval from RUS be-
fore declaring or paying any dividends, 
paying or determining to pay any pa-
tronage refunds, or retiring any pa-
tronage capital, or making any other 
cash distributions, such approval is 
hereby given if the following condi-
tions are met: 

(a) After giving effect to the distribu-
tion, the borrower’s equity will be 
greater than or equal to 30 percent of 
its total assets; 

(b) The borrower is current on all 
payments due on all notes secured 
under the mortgage; 

(c) The borrower is not otherwise in 
default under its loan documents; and 

(d) After giving effect to the distribu-
tion, the borrower’s current and ac-
crued assets will be not less than its 
current and accrued liabilities. 

§ 1717.618 Wholesale power contracts. 
(a) Pursuant to the terms of the RUS 

documents each power supply borrower 
shall establish and adjust rates for the 
sale of electric power and energy in 
such a manner as to assure that the 
borrower will be able to make required 
payments on secured loans. 

(b) Pursuant to the terms of the RUS 
wholesale power contract, the Board of 

Directors or Board of Trustees of the 
power supply borrower shall review 
rates not less frequently than once 
each calendar year and revise its rates 
as therein set forth. The RUS whole-
sale power contract further provides 
that the borrower shall notify the Ad-
ministrator not less than 30 nor more 
than 45 days prior to the effective date 
of any adjustment and shall set forth 
the basis upon which the rate is to be 
adjusted and established. The RUS 
wholesale power contract provides that 
no final revision in rates shall be effec-
tive unless approved in writing by the 
Administrator. 

NOTE 1 TO PARAGRAPH (b): The Wholesale 
Power Contract, with minor modifications 
which are approved by RUS on a case by case 
basis, provides that the rate charged for elec-
tric power and energy, shall produce reve-
nues which shall be sufficient, but only suffi-
cient, with the revenues of the Seller from 
all other sources, to meet the cost of the op-
eration and maintenance (including without 
limitation, replacements, insurance, taxes 
and administrative and general overhead ex-
penses) of the generating plant transmission 
system and related facilities of the Seller, 
the cost of any power and energy purchased 
for resale hereunder by the Seller, the cost of 
transmission service, make payments on ac-
count of principal and interest on all indebt-
edness of the Seller, and to provide for the 
establishment and maintenance of reason-
able reserves. 

(c) Pursuant to the terms of the RUS 
mortgage, each power supply borrower 
must design its rates as therein set 
forth and must give 90 days prior no-
tice to RUS of any proposed change in 
its general rate structure. 

(Approved by the Office of Management and 
Budget under control number 0572–0089) 

[84 FR 32615, July 9, 2019] 

Subpart N—Investments, Loans, 
and Guarantees by Electric 
Borrowers 

AUTHORITY: 7 U.S.C. 901–950b; Pub.L. 103– 
354, 108 Stat. 3178 (7 U.S.C. 6941 et seq.); Title 
I, Subtitle D, Pub.L. 100–203, 101 Stat. 1330. 

SOURCE: 60 FR 48877, Sept. 21, 1995, unless 
otherwise noted. 

VerDate Sep<11>2014 17:24 Feb 05, 2020 Jkt 250022 PO 00000 Frm 00125 Fmt 8010 Sfmt 8010 Q:\07\7V11.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B


		Superintendent of Documents
	2020-04-07T10:55:18-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




