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AUTHORITY: 7 U.S.C. 7411–7425; 7 U.S.C. 7401. 

SOURCE: 76 FR 69103, Nov. 8, 2011, unless 
otherwise noted. 

Subpart A—Christmas Tree Pro-
motion, Research, and Infor-
mation Order 

DEFINITIONS 

§ 1214.1 Act. 
Act means the Commodity Pro-

motion, Research, and Information Act 
of 1996 (7 U.S.C. 7411–7425), and any 
amendments thereto. 

§ 1214.2 Board. 
Board or the Christmas Tree Pro-

motion Board means the administra-
tive body established pursuant to 
§ 1214.40. 

§ 1214.3 Christmas tree. 
Christmas tree means any tree of the 

coniferous species, that is severed or 
cut from its roots and marketed as a 
Christmas tree for holiday use. 

§ 1214.4 Conflict of interest. 
Conflict of interest means a situation 

in which a member or employee of the 
Board has a direct or indirect financial 
interest in a person who performs a 
service for, or enters into a contract 
with, the Board for anything of eco-
nomic value. 

§ 1214.5 Crop year. 
Crop year means the period August 1 

through July 31 or such other period 
approved by the Secretary. 

[81 FR 38897, June 15, 2016] 

§ 1214.6 Customs or CBP. 
Customs or CBP means the United 

States Customs and Border Protection 
or U.S. Customs Service, an agency of 
the United States Department of 
Homeland Security. 

§ 1214.7 Department. 
Department means the United States 

Department of Agriculture or any offi-
cer or employee of the Department to 
whom authority has heretofore been 
delegated, or to whom authority may 
hereafter be delegated, to act in the 
Secretary’s stead. 

§ 1214.8 Fiscal period. 

Fiscal period means the period August 
1 through July 31 or such other period 
approved by the Secretary. 

[81 FR 38897, June 15, 2016] 

§ 1214.9 Importer. 

Importer means any person importing 
Christmas trees into the United States 
in a fiscal period as a principal or as an 
agent, broker, or consignee of any per-
son who domestically produces Christ-
mas trees outside of the United States 
for sale in the United States, and who 
is listed in the import records as the 
importer of record for such Christmas 
trees. 

§ 1214.10 Information. 

Information means information, pro-
gram, and activities that are designed 
to increase efficiency in processing, en-
hance the development of new markets 
and marketing strategies, increase 
market efficiency, and enhance the 
image of Christmas trees and the 
Christmas tree industry in the United 
States. 

§ 1214.11 Marketing. 

Marketing means to sell or otherwise 
dispose of Christmas trees in inter-
state, foreign or intrastate commerce. 

§ 1214.12 Order. 

Order means an order issued by the 
Secretary under section 514 of the Act 
that provides for a program of generic 
promotion, research, and information 
regarding agricultural commodities au-
thorized under the Act. 

§ 1214.13 Part and subpart. 

Part means the Christmas Tree Pro-
motion, Research, and Information 
Order and all rules, regulations, and 
supplemental orders issued pursuant to 
the Act and the Order. The Order shall 
be a subpart of such part. 

§ 1214.14 Person. 

Person means any individual, group 
of individuals, partnership, corpora-
tion, association, cooperative, or any 
other legal entity. 
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§ 1214.15 Programs, plans and 
projects. 

Programs, plans and projects mean 
those research, promotion and informa-
tion programs, plans, or projects estab-
lished pursuant to this Order. 

§ 1214.16 Produce. 

Produce means to engage in the cut-
ting and selling of Christmas trees for 
the holiday market. 

§ 1214.17 Producer. 

Producer means any person who is en-
gaged in the production of Christmas 
trees in the United States, and who 
owns, or shares the ownership and risk 
of loss of the production of Christmas 
trees or a person who is engaged in the 
business of producing, or causing to be 
domestically produced, Christmas trees 
beyond personal use and having value 
at first point of sale. 

§ 1214.18 Promotion. 

Promotion means any action, includ-
ing paid advertising and public rela-
tions that presents a favorable image 
of Christmas trees to the general pub-
lic with the intent of improving the 
perception and competitive position of 
Christmas trees and stimulating sales 
of Christmas trees. 

§ 1214.19 Research. 

Research means any type of test, sys-
tematic study, study, investigation, 
analysis and/or evaluation designed to 
advance the image, desirability, use, 
marketability, quality, product devel-
opment, or production of Christmas 
trees, including but not limited to re-
search related to cost of production, 
market development, testing the effec-
tiveness of market development and 
promotional efforts, new species of 
Christmas trees and environmental 
issues relating to the Christmas tree 
industry. 

§ 1214.20 Secretary. 

Secretary means the Secretary of Ag-
riculture of the United States, or any 
officer or employee of the Department 
to whom authority has been delegated, 
or to whom authority may be dele-
gated, to act in the Secretary’s stead. 

§ 1214.21 State. 
State means any of the several 50 

States of the United States, the Dis-
trict of Columbia, the Commonwealth 
of Puerto Rico, and the territories and 
possessions of the United States. 

§ 1214.22 Suspend. 
Suspend means to issue a rule under 

section 553 of title 5 U.S.C. to tempo-
rarily prevent the operation of an order 
or part thereof during a particular pe-
riod of time specified in the rule. 

§ 1214.23 Terminate. 
Terminate means to issue a rule under 

section 553 of title 5 U.S.C. to cancel 
permanently the operation of an order 
or part thereof beginning on a certain 
date specified in the rule. 

§ 1214.24 United States. 
United States means collectively the 

50 states, the District of Columbia, the 
Commonwealth of Puerto Rico, and the 
territories and possessions of the 
United States. 

CHRISTMAS TREE PROMOTION BOARD 

§ 1214.40 Establishment and member-
ship. 

(a) Establishment of the Christmas Tree 
Promotion Board. There is hereby estab-
lished a Christmas Tree Promotion 
Board, composed of no more than 
twelve (12) members as follows: 

(1) Producer members from each of 
the following regions: 

(i) Five producer members from Re-
gion #1—Western Region (states from 
the Pacific Ocean east to the Rocky 
Mountains): Alaska, Arizona, Cali-
fornia, Colorado, Hawaii, Idaho, Mon-
tana, Nevada, New Mexico, Oregon, 
Utah, Washington, Wyoming and all 
U.S. Territories located in the Pacific 
Ocean. 

(ii) Two producer members from Re-
gion #2—Central Region (states east of 
the Rocky Mountains to the Great 
Lakes): Arkansas, Illinois, Indiana, 
Iowa, Kansas, Michigan, Minnesota, 
Missouri, Nebraska, North Dakota, 
Ohio, Oklahoma, South Dakota, Texas, 
and Wisconsin. 

(iii) Four producer members from Re-
gion #3—Eastern Region (states east of 

VerDate Sep<11>2014 15:13 May 13, 2020 Jkt 250021 PO 00000 Frm 00169 Fmt 8010 Sfmt 8010 Y:\SGML\250021.XXX 250021



160 

7 CFR Ch. XI (1–1–20 Edition) § 1214.41 

the Great Lakes): Alabama, Con-
necticut, Delaware, Florida, Georgia, 
Kentucky, Louisiana, New York, 
Maine, Maryland, Massachusetts, Mis-
sissippi, New Hampshire, New Jersey, 
North Carolina, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, Vir-
ginia, Vermont, Washington, DC, West 
Virginia, and all U.S. Territories lo-
cated in the Atlantic Ocean and Carib-
bean Sea, including but not limited to 
Puerto Rico. 

(2) One Importer member. 
(b) Adjustment of membership. At least 

once every five years upon implemen-
tation of the Order, but not more fre-
quently than once every three years, 
the Board will review the geographic 
distribution of United States produc-
tion of Christmas trees and the quan-
tity and source of Christmas tree im-
ports. The review will be conducted 
through State crop production figures 
and Board assessment records, includ-
ing the amount of assessments col-
lected from importers, or other govern-
ment data. If warranted, the Board will 
recommend to the Secretary that 
membership on the Board be altered to 
reflect any changes in geographic dis-
tribution of domestic Christmas tree 
production and the quantity of im-
ports. Provided, that there shall be at 
least one importer member on the 
Board. Such adjustments shall not in-
crease the total number of Board mem-
bers. The adjustments to the Board 
membership would be submitted to the 
Secretary by Board recommendation 
and be implemented by the Secretary 
through rulemaking. 

§ 1214.41 Nominations and appoint-
ments. 

(a) Voting for producer members will 
be made by mail ballot, electronic 
mail, in person, or by facsimile. 

(b) Nominations for the initial Board 
will be conducted by the Department. 
Subsequent nominations will be con-
ducted by the Board. 

(c) The Board shall outreach to all 
segments of the Christmas tree indus-
try and solicit nominations as de-
scribed in paragraphs (d) and (e) of this 
section. Nominees must domestically 
produce or import more than 500 
Christmas trees during the most recent 
fiscal period. 

(d) Nomination of producer members 
will be conducted by the Board. The 
Board staff will seek nominations for 
each vacant producer seat from each 
region from producers who have paid 
their assessments to the Board in the 
most recent fiscal period. Producers 
who produce Christmas trees in more 
than one region may seek nomination 
only in the region in which they 
produce the majority of their Christ-
mas trees. For selection to the initial 
Board, the Secretary will notify pro-
ducers to request nominations to the 
Board. Subsequent nominations will be 
submitted to the Board office and 
placed on a ballot that will be sent to 
producers in each region for a vote. 
Producers who produce Christmas trees 
in more than one region may only vote 
in the region in which they produce the 
majority of their Christmas trees. The 
nominee receiving the highest number 
of votes and the nominee receiving the 
second highest number of votes shall be 
submitted to the Department as the 
producers’ first and second choice 
nominees. The Board shall submit 
nominations to the Secretary not less 
than 90 days prior to the expiration of 
the term of office. 

(e) Nominations for the importer 
member(s) will be conducted by the 
Board. The Board will solicit importer 
nominations from those importers who 
have paid their assessments to the 
Board in the most recent fiscal period. 
For selection to the initial Board, the 
Secretary will notify importers to re-
quest nominations to the Board. Subse-
quent nominations will be submitted to 
the Board office and placed on a ballot 
that will be sent to importers for a 
vote. The Board shall submit those 
nominations to the Secretary not less 
than 90 days prior to the expiration of 
the term of office. Two nominees for 
each importer position will be sub-
mitted to the Secretary for consider-
ation. 

(f) From the nominations, the Sec-
retary shall select the members of the 
Board for each position on the Board. 
Members will serve until their succes-
sors have been appointed by the Sec-
retary. 
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§ 1214.42 Term of office. 

Board members will serve for a term 
of three years and be able to serve a 
maximum of two consecutive three- 
year terms. When the Board is first es-
tablished, the members will be as-
signed initial terms of two, three, and 
four years. Initial terms will be stag-
gered to assure continuity of the 
Board. The term of office will begin on 
January 1 and conclude on December 
31. Members serving the initial term of 
two and four years will be eligible to 
serve a second term of three-years. 
Thereafter, each of the positions will 
carry a full three-year term. Board 
members shall serve during the term of 
office for which they have been ap-
pointed and qualified, and until their 
successors are appointed and have 
qualified. 

§ 1214.43 Vacancies. 

(a) In the event that any member of 
the Board ceases to be a member of the 
category of membership from which 
the member was appointed to the 
Board, such position shall automati-
cally become vacant. 

(b) If a member of the Board consist-
ently refuses to perform the duties of a 
member of the Board, or if a member of 
the Board engages in acts of dishonesty 
or willful misconduct, the Board may 
recommend to the Secretary that the 
member be removed from office. If the 
Secretary finds the recommendation of 
the Board shows adequate cause, the 
Secretary may remove such member 
from office. Further, without rec-
ommendation of the Board, a member 
may be removed by the Secretary upon 
showing of adequate cause, including 
the failure by a member to submit re-
ports or remit assessments required 
under this part, if the Secretary deter-
mines that such member’s continued 
service would be detrimental to the 
achievement of the purposes of the Act. 

(c) Should any member position be-
come vacant, successors for the unex-
pired terms of such member shall be 
appointed in the manner specified in 
§ 1214.41. A vacancy will not be required 
to be filled if the unexpired term is less 
than six months. 

§ 1214.44 Procedure. 

(a) At a Board meeting, it will be 
considered a quorum when a majority 
of the Board members is present. 

(b) All Board members will receive a 
minimum of 14 days advance notice of 
all Board and committee meetings, ex-
cept when emergency circumstances 
exist and meetings need to be held 
prior to the advance notice. 

(c) Each member of the Board will be 
entitled to one vote on any matter put 
to the Board. For any action of the 
Board to pass, at least a majority of 
the Board members present must vote 
in support of such action. 

(d) The Board may appoint commit-
tees as necessary. It will be considered 
a quorum at a committee meeting 
when at least a majority of those ap-
pointed to the committee are present. 
Committees may consist of persons 
other than Board members, and such 
persons may vote in committee meet-
ings as the Board shall determine. 
These committee members shall serve 
without compensation, but shall be re-
imbursed for reasonable travel ex-
penses, as approved by the Board. 

(e) In lieu of voting at a properly con-
vened meeting, and when, in the opin-
ion of the Board’s chairperson, such ac-
tion is considered necessary, the Board 
may take action by mail, telephone, 
electronic mail, facsimile, or any other 
means of communication. Any action 
taken under this procedure is valid 
only if: 

(1) All members and the Secretary 
are notified and the members are pro-
vided the opportunity to vote; 

(2) A majority of the members vote in 
favor of the action; and 

(3) All votes are promptly confirmed 
in writing and recorded in the Board 
minutes. 

(f) There shall be no voting by proxy. 
(g) The chairperson shall be a voting 

member. 

§ 1214.45 Compensation and reim-
bursement. 

The members of the Board shall serve 
without compensation but shall be re-
imbursed for reasonable travel ex-
penses, as approved by the Board, in-
curred by them in the performance of 
their duties as Board members. 
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§ 1214.46 Powers and duties. 
The Board shall have the following 

powers and duties: 
(a) To administer the Order in ac-

cordance with its terms and conditions 
and to collect assessments; 

(b) To develop and recommend to the 
Secretary for approval such bylaws as 
may be necessary for the functioning of 
the Board, and such rules as may be 
necessary to administer the Order, in-
cluding activities authorized to be car-
ried out under the Order; 

(c) To meet, organize, and select from 
among the members of the Board a 
chairperson, other officers, commit-
tees, and subcommittees, as the Board 
determines to be appropriate, provided 
that the committee and subcommittee 
members may also include individuals 
other than Board members; 

(d) To notify producers and importers 
of all Board meetings through press re-
leases or other means; 

(e) To give the Secretary the same 
notice of meetings of the Board and 
committees as is given to members, in-
cluding committee members if com-
mittee members are not members of 
the Board, in order that the Sec-
retary’s representative(s) may attend 
such meetings, and to keep and report 
minutes of each meeting of the Board 
and all committees to the Secretary; 

(f) To appoint and convene, from 
time to time, committees that may in-
clude importers, exporters, producers 
or other members of the Christmas tree 
industry and public to assist in the de-
velopment of research, promotion, ad-
vertising, and information programs 
for Christmas trees; 

(g) To employ persons, other than 
members, as the Board considers nec-
essary to assist the Board in carrying 
out its duties and to determine the 
compensation and specify the duties of 
such persons; 

(h) To act as an intermediary be-
tween the Secretary and any producer 
or importer; 

(i) To furnish to the Secretary any 
information or records that the Sec-
retary may request; 

(j) To receive, investigate, and report 
to the Secretary complaints of viola-
tions of the Order; 

(k) To maintain such records and 
books and prepare and submit such re-

ports and records from time to time to 
the Secretary as the Secretary may re-
quire and to make the records avail-
able to the Secretary for inspection 
and audit; to make appropriate ac-
counting with respect to the receipt 
and disbursement of all funds entrusted 
to it; and to keep records that accu-
rately reflect the actions and trans-
actions of the Board; 

(l) To recommend to the Secretary 
such amendments to the Order as the 
Board considers appropriate; 

(m) To develop and carry out generic 
promotion, research, and information 
activities relating to Christmas trees; 

(n) To work to achieve an effective, 
continuous, and coordinated program 
of promotion, research, evaluation, and 
information designed to strengthen the 
Christmas tree industry’s position in 
the marketplace; maintain and expand 
existing markets for Christmas trees; 
and to carry out programs, plans, and 
projects designed to provide maximum 
benefits to the Christmas tree indus-
try; 

(o) To develop programs, plans, and 
projects, and enter into contracts or 
agreements, which must be approved 
by the Secretary before becoming ef-
fective, for the development and car-
rying out of programs or projects of re-
search, information, or promotion, and 
the payment of costs thereof with 
funds collected pursuant to this sub-
part. Each contract or agreement shall 
provide that any person who enters 
into a contract or agreement with the 
Board shall develop and submit to the 
Board a proposed activity; keep accu-
rate records of all of its transactions 
relating to the contract or agreement; 
account for funds received and ex-
pended in connection with the contract 
or agreement; make periodic reports to 
the Board of activities conducted under 
the contract or agreement; and make 
such other reports available as the 
Board or the Secretary considers nec-
essary. Any contract or agreement 
shall provide that: 

(1) The contractor or agreeing party 
shall develop and submit to the Board 
a program, plan, or project together 
with a budget or budgets that shall 
show the estimated cost to be incurred 
for such program, plan, or project; 
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(2) The contractor or agreeing party 
shall keep accurate records of all its 
transactions and make periodic reports 
to the Board of activities conducted, 
submit accounting for funds received 
and expended, and make such other re-
ports as the Secretary or the Board 
may require; 

(3) The Secretary may audit the 
records of the contracting or agreeing 
party periodically; and 

(4) Any subcontractor who enters 
into a contract with a Board con-
tractor and who receives or otherwise 
uses funds allocated by the Board shall 
be subject to the same provisions as 
the contractor; 

(p) To prepare and submit for ap-
proval of the Secretary, within 60 days 
after assessments are due to the Board, 
rates of assessment and a fiscal period 
budget of the anticipated expenses to 
be incurred in the administration of 
the Order, in accordance with § 1214.50; 

(q) To borrow funds necessary for the 
startup expenses of the order; 

(r) To invest assessments collected 
under this part in accordance with 
§ 1214.50; 

(s) To pay the cost of the activities 
with assessments collected under 
§ 1214.52; 

(t) To recommend adjustments to the 
assessments as provided in § 1214.52; 

(u) To periodically prepare, make 
public and to make available to pro-
ducers and importers, reports of its ac-
tivities and, at least once each fiscal 
period, to make public an accounting 
of funds received and expended; and 

(v) To cause its books to be audited 
by an independent certified public ac-
countant at the end of each fiscal pe-
riod and at such other times as the 
Secretary may request, and to submit 
a report of the audit directly to the 
Secretary. 

§ 1214.47 Prohibited activities. 
The Board may not engage in, and 

shall prohibit the employees and 
agents of the Board from engaging in: 

(a) Any action that would be a con-
flict of interest; 

(b) Using funds collected by the 
Board under the Order to undertake 
any action for the purpose of influ-
encing legislation or governmental ac-
tion or policy, by local, state, national, 

and foreign governments or any sub-
division thereof, other than recom-
mending to the Secretary amendments 
to the Order; and 

(c) No program, plan, or project in-
cluding advertising shall be false or 
misleading or disparaging to another 
agricultural commodity. Christmas 
trees of all origins shall be treated 
equally. 

EXPENSES AND ASSESSMENTS 

§ 1214.50 Budget and expenses. 
(a) Within 60 days after assessments 

are due to the Board, and as may be 
necessary thereafter, the Board shall 
prepare and submit to the Secretary a 
budget for the fiscal period covering its 
anticipated expenses and disburse-
ments in administering this part. Each 
budget shall include: 

(1) A statement of objectives and 
strategy for each program, plan, or 
project; 

(2) A summary of anticipated rev-
enue, with comparative data or at least 
one preceding year, except for the ini-
tial budget; 

(3) A summary of proposed expendi-
tures for each program, plan, or 
project; and 

(4) Staff and administrative expense 
breakdowns, with comparative data for 
at least one preceding year, except for 
the initial budget. 

(b) Each budget shall provide ade-
quate funds to defray its proposed ex-
penditures and to provide for a reserve 
as set forth in this part. 

(c) Subject to this section, any 
amendment or addition to an approved 
budget must be approved by the Sec-
retary, including shifting funds from 
one program, plan, or project to an-
other. 

(d) The Board is authorized to incur 
such expenses, including provision for a 
reserve, as the Secretary finds are rea-
sonable and likely to be incurred by 
the Board for its maintenance and 
functioning, and to enable it to exer-
cise its powers and perform its duties 
in accordance with the provisions of 
this part. Such expenses shall be paid 
from funds received by the Board. 

(e) With approval of the Secretary, 
the Board may borrow money for the 
payment of administrative expenses, 
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subject to the same fiscal, budget, and 
audit controls as other funds of the 
Board. Any such funds borrowed by the 
Board shall be expended for startup 
costs and are limited to the first year 
of operation of the Board. 

(f) The Board may accept voluntary 
contributions, but these shall only be 
used to pay expenses incurred in the 
conduct of programs, plans, and 
projects approved by the Secretary. 
Such contributions shall be free from 
any encumbrance by the donor and the 
Board shall retain complete control of 
their use. 

(g) In accordance with § 1214.54, the 
Board shall deposit funds in a refund 
escrow account and shall not use such 
funds for expenses, except as provided 
for in that section. 

(h) The Board may also receive funds 
provided through the Department’s 
Foreign Agricultural Service or from 
other sources, with the approval of the 
Secretary, for authorized activities. 

(i) The Board shall reimburse the 
Secretary for all expenses incurred by 
the Secretary in the implementation, 
administration, enforcement, and su-
pervision of the Order, including all 
referendum costs in connection with 
the Order. 

(j) For fiscal years beginning 3 or 
more years after the date of the estab-
lishment of the Board, the Board may 
not expend for administration, mainte-
nance, and functioning of the Board in 
a fiscal year an amount that exceeds 10 
percent of the assessment and other in-
come received by the Board. Reim-
bursements to the Secretary required 
under paragraph (i) of this section are 
excluded from this limitation on spend-
ing. 

(k) The Board may establish an oper-
ating monetary reserve and may carry 
over to subsequent fiscal periods excess 
funds in any reserve so established: 
Provided: That, the funds in the reserve 
do not exceed one fiscal period’s budget 
of expenses. Subject to approval by the 
Secretary, such reserve funds may be 
used to defray any expenses authorized 
under this part. 

(l) Pending disbursement of assess-
ments and all other revenue under a 
budget approved by the Secretary, the 
Board may invest assessments and all 

other revenues collected under this sec-
tion in: 

(1) Obligations of the United States 
or any agency of the United States; 

(2) General obligations of any State 
or any political subdivision of a State; 

(3) Interest bearing accounts or cer-
tificates of deposit of financial institu-
tions that are members of the Federal 
Reserve System; or 

(4) Obligations fully guaranteed as to 
principal interest by the United States. 

§ 1214.51 Financial statements. 

(a) The Board shall prepare and sub-
mit quarterly financial statements to 
the Secretary, or at any other time re-
quested by the Secretary. Each such fi-
nancial statement shall include, but 
not be limited to, a balance sheet, in-
come statement, and expense budget. 
The expense budget shall show expendi-
tures during the time period covered by 
the report, year-to-date expenditures, 
and the unexpended budget. 

(b) Each financial statement shall be 
submitted to the Secretary within 45 
days after the end of the time period to 
which it applies. 

(c) The Board shall submit annually 
to the Secretary an annual financial 
statement within 90 days after the end 
of the fiscal period to which it applies. 

§ 1214.52 Assessments. 

(a) The funds to cover the Board’s ex-
penses shall be paid from assessments 
on producers, importers, and donations 
from any person including those not 
subject to assessments under this 
Order, and other funds available to the 
Board including those collected pursu-
ant to § 1214.62 and subject to the limi-
tations contained therein. 

(b) The payment of assessments on 
domestic Christmas trees that are cut 
and sold will be the responsibility of 
the producer who produces the Christ-
mas trees or causes the trees to be cut. 

(c) Each importer of Christmas trees 
shall pay the assessment to the Board 
on Christmas trees imported for mar-
keting in the United States, through 
Customs. If Customs does not collect 
an assessment from an importer, the 
importer will be responsible for paying 
the assessment directly to the Board 30 
calendar days after importation. 
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(1) The assessment rate for imported 
Christmas trees shall be the same or 
equivalent to the rate for Christmas 
trees domestically produced in the 
United States. 

(2) The import assessment shall be 
uniformly applied to imported Christ-
mas trees that are identified by the 
numbers 0604.91.00.20, 0604.91.00.40, and 
0604.91.00.60 in the Harmonized Tariff 
Schedule of the United States or any 
other numbers used to identify Christ-
mas trees in that schedule. 

(3) The assessments due on imported 
Christmas trees shall be paid when 
they enter into the United States. 

(d) Such assessments shall be levied 
at an initial rate of 15 cents per Christ-
mas tree domestically produced or im-
ported into the United States. The as-
sessment rate will be reviewed by the 
Board, after the initial referendum is 
conducted pursuant to this subpart. 
The assessment rate may be increased 
or decreased no more than 2 cents per 
Christmas tree during the fiscal period. 
Any change in the assessment rate 
shall be subject to rulemaking by the 
Department. The assessment rate shall 
not exceed 20 cents per Christmas tree, 
nor shall it be less than 10 cents per 
Christmas tree, unless a majority of 
producers and importers approve such 
other levels of assessment through a 
referendum conducted pursuant to this 
subpart. 

(e) All assessment payments and re-
ports will be submitted to the office of 
the Board. All assessment payments 
are to be received no later than Feb-
ruary 15 of the crop year in which they 
are produced or imported. A late pay-
ment charge, may be imposed on any 
producer or importer who fails to remit 
to the Board, the total amount for 
which any such producer or importer is 
liable on or before the due date estab-
lished by the Board. In addition to the 
late payment charge, an interest 
charge may be imposed on the out-
standing amount for which the pro-
ducer or importer is liable. The rate for 
late payment and interest charges 
shall be specified by the Secretary 
through rulemaking. 

(f) Persons failing to remit total as-
sessments due in a timely manner may 
also be subject to actions under federal 
debt collection procedures. 

(g) The Board may authorize other 
organizations to collect assessments on 
its behalf with the approval of the Sec-
retary. 

§ 1214.53 Exemption from and refunds 
of assessments. 

(a) Producers that domestically produce 
and importers that import less than 500 
Christmas trees. (1) Any producer who 
domestically produces less than 500 
Christmas trees who desires to claim 
an exemption from assessments as pro-
vided in § 1214.52 shall file an applica-
tion on a form provided by the Board, 
for a certificate of exemption. Such 
producer shall certify that he/she will 
domestically produce less than 500 
trees for the fiscal period for which the 
exemption is claimed. It is the respon-
sibility of the producer to retain a copy 
of the certificate of exemption. 

(2) Any importer who imports less 
than 500 trees in a fiscal period who de-
sires to claim an exemption from as-
sessments as provided in § 1214.52 shall 
file an application on a form provided 
by the Board, for a certificate of ex-
emption. Such importer shall certify 
that the importer’s total imports of 
Christmas trees are fewer than 500 
trees for the fiscal period for which the 
exemption is claimed. It is the respon-
sibility of the importer to retain a 
copy of the certificate of exemption. 

(3) On receipt of an exemption appli-
cation, the Board shall determine 
whether an exemption may be granted. 
The Board will then issue, if deemed 
appropriate, a certificate of exemption 
to the producer or importer which is el-
igible to receive one. 

(4) The Board, with the Secretary’s 
approval, may require persons receiv-
ing an exemption from assessments to 
provide to the Board reports on the dis-
position of exempt Christmas trees 
and, in the case of importers, proof of 
payment of assessments. 

(5) The exemption will apply imme-
diately following the issuance of the 
certificate of exemption. 

(6) Producers and importers who re-
ceived an exemption certificate from 
the Board but domestically produced or 
imported more than 500 Christmas 
trees during the fiscal period shall pay 
the Board the applicable assessments 
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owed and submit any necessary reports 
to the Board pursuant to § 1214.70. 

(7) Producers and importers who did 
not apply to the Board for an exemp-
tion and domestically produced or im-
ported less than 500 Christmas trees 
during the fiscal period shall receive a 
refund from the Board for the applica-
ble assessments within 30 calendar 
days after the end of the fiscal year. 
Board staff shall determine the assess-
ments paid and refund the amount due 
to the producers and importers accord-
ingly. 

(8) The Board may develop additional 
procedures as it deems necessary for 
accurately accounting for this exemp-
tion. Such procedures shall be imple-
mented through rulemaking by the 
Secretary. 

(b) Assessment refunds to importers. (1) 
Importers who are exempt from assess-
ment shall be eligible for a refund of 
assessments collected by Customs dur-
ing the applicable fiscal period. No in-
terest will be paid on assessments col-
lected by Customs. The Board shall re-
fund such importers their assessments 
as collected by Customs no later than 
60 calendar days after receipt by the 
Board. 

(c) Organic. (1) A producer who do-
mestically produces Christmas trees 
under an approved National Organic 
Program (7 CFR part 205) (NOP) or-
ganic production system plan may be 
exempt from the payment of assess-
ments under this part, provided that: 

(i) Only agricultural products cer-
tified as ‘‘organic’’ or ‘‘100 percent or-
ganic’’ (as defined in the NOP) are eli-
gible for exemption; 

(ii) The exemption shall apply to all 
certified ‘‘organic’’ or ‘‘100 percent or-
ganic’’ (as defined in the NOP) products 
of a producer regardless of whether the 
agricultural commodity subject to the 
exemption is produced by a person that 
also produces conventional or non-
organic agricultural products of the 
same agricultural commodity as that 
for which the exemption is claimed; 

(iii) The producer maintains a valid 
certificate of organic operation as 
issued under the Organic Foods Pro-
duction Act of 1990 (7 U.S.C. 6501–6522) 
(OFPA) and the NOP regulations issued 
under OFPA (7 CFR part 205); and 

(iv) Any producer so exempted shall 
continue to be obligated to pay assess-
ments under this part that are associ-
ated with any agricultural products 
that do not qualify for an exemption 
under this section. 

(2) To apply for exemption under this 
section, an eligible producer shall sub-
mit a request to the Board on an Or-
ganic Exemption Request Form (Form 
AMS–15) at any time during the year 
initially, and annually thereafter on or 
before the start of the fiscal period, for 
as long as the producer continues to be 
eligible for the exemption. 

(3) A producer request for exemption 
shall include the following: 

(i) The applicant’s full name, com-
pany name, address, telephone and fax 
numbers, and email address; 

(ii) Certification that the applicant 
maintains a valid certificate of organic 
operation issued under the OFPA and 
the NOP; 

(iii) Certification that the applicant 
produces organic products eligible to 
be labeled ‘‘organic’’ or ‘‘100 percent or-
ganic’’ under the NOP; 

(iv) A requirement that the applicant 
attach a copy of their certificate of or-
ganic operation issued by a USDA-ac-
credited certifying agent; 

(v) Certification, as evidenced by sig-
nature and date, that all information 
provided by the applicant is true; and 

(vi) Such other information as may 
be required by the Board, with the ap-
proval of the Secretary. 

(4) If a producer complies with the re-
quirements of this section, the Board 
will grant an assessment exemption 
and issue a Certificate of Exemption to 
the producer within 30 days. If the ap-
plication is disapproved, the Board will 
notify the applicant of the reason(s) for 
disapproval within the same time-
frame. 

(5) An importer who imports Christ-
mas trees that are eligible to be la-
beled as ‘‘organic’’ or ‘‘100 percent or-
ganic’’ under the NOP, or certified as 
‘‘organic’’ or ‘‘100 percent organic’’ 
under a U.S. equivalency arrangement 
established under the NOP, may be ex-
empt from the payment of assessments. 
Such importer may submit documenta-
tion to the Board and request an ex-
emption from assessment on certified 
‘‘organic’’ or ‘‘100 percent organic’’ 
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Christmas trees on an Organic Exemp-
tion Request Form (Form AMS–15) at 
any time initially, and annually there-
after on or before the beginning of the 
fiscal period, as long as the importer 
continues to be eligible for the exemp-
tion. This documentation shall include 
the same information required of a pro-
ducer in paragraph (c)(3) of this sec-
tion. If the importer complies with the 
requirements of this section, the Board 
will grant the exemption and issue a 
Certificate of Exemption to the im-
porter within the applicable time-
frame. Any importer so exempted shall 
continue to be obligated to pay assess-
ments under this part that are associ-
ated with any imported agricultural 
products that do not qualify for an ex-
emption under this section. 

(6) If Customs collects the assess-
ment on exempt product under para-
graph (c)(5) of this section that is iden-
tified as ‘‘organic’’ by a number in the 
Harmonized Tariff Schedule, the Board 
must reimburse the exempt importer 
the assessments paid upon receipt of 
such assessments from Customs. For 
all other exempt organic product for 
which Customs collects the assess-
ment, the importer may apply to the 
Board for a reimbursement of assess-
ments paid, and the importer must sub-
mit satisfactory proof to the Board 
that the importer paid the assessment 
on exempt organic product. 

(7) The exemption will apply imme-
diately following the issuance of the 
Certificate of Exemption. 

[76 FR 69103, Nov. 8, 2011, as amended at 80 
FR 82028, Dec. 31, 2015] 

§ 1214.54 Refund escrow accounts. 
(a) The Board shall establish an in-

terest bearing escrow account with a 
financial institution that is a member 
of the Federal Reserve System and will 
deposit into such account an amount 
equal to 10 percent of the assessments 
collected during the period beginning 
on the effective date of the Order and 
ending on the date the Secretary an-
nounces the results of the required ref-
erendum. 

(b) If the Order is not approved by 
the required referendum, the Board 
shall promptly pay refunds of assess-
ments to all producers and importers 
that have paid assessments during the 

period beginning on the effective date 
of the Order and ending on the date the 
Secretary announces the results of the 
required referendum in the manner 
specified in paragraph (c) of this sec-
tion. 

(c) If the amount deposited in the es-
crow account is less than the amount 
of all refunds that producers and im-
porters subject to the Order have a 
right to receive, the Board shall pro-
rate the amount deposited in such ac-
count among all producers and import-
ers who desire a refund of assessments 
paid no later than 90 days after the re-
quired referendum results are an-
nounced by the Secretary. 

(d) Any producer or importer request-
ing a refund shall submit an applica-
tion on the prescribed form to the 
Board within 30 days after the an-
nouncement of the referendum results 
of their request for a refund of the as-
sessments that they paid. The pro-
ducers and importer requesting a re-
fund shall also submit documentation 
to substantiate that assessments were 
paid. Any such demand shall be made 
by such producer or importer in ac-
cordance with the provisions of this 
subpart and in a manner consistent 
with regulations recommended by the 
Board and prescribed by the Secretary. 

(e) If the Order is approved by the re-
quired referendum conducted under 
§ 1214.71 then: 

(1) The escrow account shall be 
closed; and, 

(2) The funds shall be available to the 
Board for disbursement under § 1214.50. 

PROMOTION, RESEARCH AND 
INFORMATION 

§ 1214.60 Programs, plans, and 
projects. 

(a) The Board shall receive and evalu-
ate, or on its own initiative, develop 
and submit to the Secretary for ap-
proval any program, plan, or project 
authorized under this subpart. Such 
programs, plans, or projects shall pro-
vide for: 

(1) The establishment, issuance, ef-
fectuation, and administration of ap-
propriate programs for promotion, re-
search, and information, including pro-
ducer and consumer industry informa-
tion, with respect to Christmas trees; 
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(2) The establishment and conduct of 
research with respect to the image, de-
sirability, use, marketability, quality, 
product development or production of 
Christmas trees, to the end that the 
marketing and use of Christmas trees 
may be encouraged, expanded, im-
proved, or made more acceptable and 
to advance the image, desirability, or 
quality of Christmas trees. 

(b) A program, plan, or project may 
not be implemented prior to approval 
of the program, plan, or project by the 
Secretary. Once a program, plan, or 
project is so approved, the Board shall 
take appropriate steps to implement it. 

(c) Each program, plan, or project 
implemented under this subpart shall 
be reviewed or evaluated periodically 
by the Board to ensure that it contrib-
utes to an effective program of pro-
motion, research, or information. If it 
is found by the Board that any such 
program, plan, or project does not con-
tribute to an effective program of pro-
motion, research, or information, then 
the Board shall terminate such pro-
gram, plan, or project. 

§ 1214.61 Independent evaluation. 
The Board shall, not less often than 

once every five years, authorize and 
fund, from funds otherwise available to 
the Board, an independent evaluation 
of the effectiveness of the Order and 
programs conducted by the Board pur-
suant to the Act. The Board shall sub-
mit to the Secretary, and make avail-
able to the public, the results of each 
periodic independent evaluation con-
ducted under this paragraph. 

§ 1214.62 Patents, copyrights, trade-
marks, information, publications, 
and product formulations. 

Patents, copyrights, trademarks, in-
formation, publications, and product 
formulations developed through the 
use of funds received by the Board 
under this subpart shall be the prop-
erty of the U.S. Government as rep-
resented by the Board and shall, along 
with any rents, royalties, residual pay-
ments, or other income from the rent-
al, sales, leasing, franchising, or other 
uses of such patents, copyrights, trade-
marks, information, publications, or 
product formulations, inure to the ben-
efit of the Board, shall be considered 

income subject to the same fiscal, 
budget, and audit controls as other 
funds of the Board, and may be licensed 
subject to approval by the Secretary. 
Upon termination of this subpart, 
§ 1214.83 shall apply to determine dis-
position of all such property. 

REPORTS, BOOKS, AND RECORDS 

§ 1214.70 Reports. 
(a) Each producer and importer sub-

ject to this subpart shall be required to 
provide to the Board periodically such 
information as required by the Board, 
with the approval of the Secretary, 
which may include but not be limited 
to the following: 

(1) Number of trees produced or total 
imports; 

(2) Number of Christmas trees on 
which an assessment was paid; 

(3) Name and address of producer or 
importer; and 

(4) Date assessment was paid on each 
Christmas tree produced or imported. 

(b) All reports required under § 1214.70 
are due to the Board by February 15 of 
the crop year. 

(c) This report shall accompany the 
payment of the collected assessments. 

§ 1214.71 Books and records. 
Each producer and importer subject 

to this subpart, including those who 
are exempt under this subpart, shall 
maintain any books and records nec-
essary to carry out the provisions of 
this subpart and the regulations issued 
thereunder, including such records as 
are necessary to verify any reports re-
quired. Such books and records must be 
made available during normal business 
hours for inspection by the Board’s or 
Secretary’s employees or agents. Such 
records shall be retained for at least 
two years beyond the fiscal period of 
their applicability. 

§ 1214.72 Confidential treatment. 
All information obtained from books, 

records, or reports under the Act, this 
subpart, and the regulations issued 
thereunder shall be kept confidential 
by all persons, including all employees 
and former employees of the Board, all 
officers and employees and former offi-
cers and employees of contracting and 
subcontracting agencies or agreeing 
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parties having access to such informa-
tion. Such information shall not be 
available to Board members, producers, 
or importers. Only those persons hav-
ing a specific need for such information 
to effectively administer the provisions 
of this subpart shall have access to 
such information. Only such informa-
tion so obtained as the Secretary 
deems relevant shall be disclosed by 
them, and then only in a judicial pro-
ceeding or administrative hearing 
brought at the direction, or on the re-
quest, of the Secretary, or to which the 
Secretary or any officer of the United 
States is a party, and involving this 
subpart. Nothing in this section shall 
be deemed to prohibit: 

(a) The issuance of general state-
ments based upon the reports of the 
number of persons subject to this sub-
part or statistical data collected there-
from, which statements do not identify 
the information furnished by any per-
son; and 

(b) The publication, by direction of 
the Secretary, of the name of any per-
son who has been adjudged to have vio-
lated this subpart, together with a 
statement of the particular provisions 
of this subpart violated by such person. 

MISCELLANEOUS 

§ 1214.80 Right of the Secretary. 

All fiscal matters, programs, plans, 
or projects, rules or regulations, con-
tracts, reports, or other substantive ac-
tions proposed or prepared by the 
Board shall be submitted to the Sec-
retary for approval. 

§ 1214.81 Referenda. 

(a) Required referendum. For the pur-
pose of ascertaining whether the per-
sons subject to this Order favor the 
amendment, continuation, suspension, 
amendment, or termination of this 
Order, the Secretary shall conduct a 
referendum among persons subject to 
assessments under § 1214.52 who, during 
a representative period determined by 
the Secretary, have engaged in the pro-
duction or importation of Christmas 
trees: 

(1) The first referendum shall be con-
ducted not later than 3 years after as-
sessments first begin under the Order; 

(2) The order will be approved in a 
referendum if: 

(i) A majority of producers and im-
porters vote for approval in the ref-
erendum. 

(b) Subsequent referenda. The Sec-
retary shall conduct subsequent 
referenda: 

(1) For the purpose of ascertaining 
whether producers and importers favor 
the continuation, suspension, or termi-
nation of the Order; 

(2) Every seven years the Secretary 
shall hold a referendum to determine 
whether producers and importers of 
Christmas trees favor the continuation 
of the Order. The Order shall continue 
if it is favored by a majority of pro-
ducers and importers voting for ap-
proval in the referendum who have 
been engaged in the production or im-
portation of Christmas trees; 

(3) At the request of the Board estab-
lished in this Order; 

(4) At the request of 10 percent or 
more of the number of persons eligible 
to vote in a referendum as set forth 
under the Order; or 

(5) At any time as determined by the 
Secretary. 

§ 1214.82 Suspension or termination. 

(a) The Secretary shall suspend or 
terminate this part or subpart or a pro-
vision thereof, if the Secretary finds 
that the subpart or a provision thereof 
obstructs or does not tend to effectuate 
the purpose of the Act, or if the Sec-
retary determines that this subpart or 
a provision thereof is not favored by 
persons voting in a referendum con-
ducted pursuant to the Act. 

(b) The Secretary shall suspend or 
terminate this subpart at the end of 
the fiscal period whenever the Sec-
retary determines that its suspension 
or termination is favored by a majority 
of producers and importers voting in a 
referenda who, during a representative 
period determined by the Secretary, 
have been engaged in the production or 
importation of Christmas trees. 

(c) If, as a result of a referendum the 
Secretary determines that this subpart 
is not approved, the Secretary shall: 

(1) Not later than one hundred and 
eighty (180) days after making the de-
termination, suspend or terminate, as 
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the case may be, collection of assess-
ments under this subpart; and 

(2) As soon as practical, suspend or 
terminate, as the case may be, activi-
ties under this subpart in an orderly 
manner. 

§ 1214.83 Proceedings after termi-
nation. 

(a) Upon the termination of this sub-
part, the Board shall recommend not 
more than three of its members to the 
Secretary to serve as trustees for the 
purpose of liquidating the affairs of the 
Board. Such persons, upon designation 
by the Secretary, shall become trustees 
of all of the funds and property then in 
the possession or under control of the 
Board, including claims for any funds 
unpaid or property not delivered, or 
any other claim existing at the time of 
such termination. 

(b) The said trustees shall: 
(1) Continue in such capacity until 

discharged by the Secretary; 
(2) Carry out the obligations of the 

Board under any contracts or agree-
ments entered into pursuant to the 
Order; 

(3) From time to time account for all 
receipts and disbursements and deliver 
all property on hand, together with all 
books and records of the Board and the 
trustees, to such person or persons as 
the Secretary may direct; and 

(4) Upon request of the Secretary exe-
cute such assignments or other instru-
ments necessary and appropriate to 
vest in such persons title and right to 
all funds, property and claims vested in 
the Board or the trustees pursuant to 
the Order. 

(c) Any person to whom funds, prop-
erty or claims have been transferred or 
delivered pursuant to the Order shall 
be subject to the same obligations im-
posed upon the Board and upon the 
trustees. 

(d) Any residual funds not required to 
defray the necessary expenses of liq-
uidation shall be turned over to the 
Secretary to be disposed of, to the ex-
tent practical, to one or more Christ-
mas tree organizations in the United 
States in the interest of continuing 
Christmas tree promotion, research, 
and information programs. 

§ 1214.84 Effect of termination or 
amendment. 

Unless otherwise expressly provided 
by the Secretary, the termination of 
this subpart or of any regulation issued 
pursuant thereto, or the issuance of 
any amendment to either thereof, shall 
not: 

(a) Affect or waive any right, duty, 
obligation or liability which shall have 
arisen or which may thereafter arise in 
connection with any provision of this 
subpart or any regulation issued there-
under. 

(b) Release or extinguish any viola-
tion of this subpart or any regulation 
issued thereunder. 

(c) Affect or impair any rights or 
remedies of the United States, or of the 
Secretary or of any other persons, with 
respect to any such violation. 

§ 1214.85 Personal liability. 

No member or employee of the Board 
shall be held personally responsible, ei-
ther individually or jointly with oth-
ers, in any way whatsoever, to any per-
son for errors in judgment, mistakes, 
or other acts, either of commission or 
omission, as such member or employee, 
except for acts of dishonesty or willful 
misconduct. 

§ 1214.86 Separability. 

If any provision of this subpart is de-
clared invalid or the applicability 
thereof to any person or circumstances 
is held invalid, the validity of the re-
mainder of this subpart or the applica-
bility thereof to other persons or cir-
cumstances shall not be affected there-
by. 

§ 1214.87 Amendments. 

Amendments to this subpart may be 
proposed from time to time by the 
Board or by any interested person af-
fected by the provisions of the Act, in-
cluding the Secretary. 

§ 1214.88 OMB control numbers. 

The control number assigned to the 
information collection requirements by 
the Office of Management and Budget 
pursuant to the Paperwork Reduction 
Act of 1995, 44 U.S.C. Chapter 35, is 
OMB control number 0505–0001, and 
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OMB control number 0581–0267 and 0581– 
0268. 

Subpart B—Referendum 
Procedures 

SOURCE: 76 FR 69113, Nov. 8, 2011, unless 
otherwise noted. 

§ 1214.100 General. 
Referenda to determine whether eli-

gible domestic producers and importers 
of Christmas trees favor the continu-
ance, amendment, suspension, or ter-
mination of the Christmas Tree Pro-
motion, Research, and Information 
Order shall be conducted in accordance 
with this subpart. 

§ 1214.101 Definitions. 
(a) Administrator means the Adminis-

trator of the Agricultural Marketing 
Service, with power to delegate, or any 
officer or employee of the U.S. Depart-
ment of Agriculture to whom authority 
has been delegated or may hereafter be 
delegated to act in the Administrator’s 
stead. 

(b) Customs means the United States 
Customs and Border Protection or U.S. 
Customs Service, an agency of the 
United States Department of Homeland 
Security. 

(c) Department means the U.S. De-
partment of Agriculture or any officer 
or employee of the Department to 
whom authority has heretofore been 
delegated, or to whom authority may 
hereafter be delegated, to act in the 
Secretary’s stead. 

(d) Eligible domestic producer means 
any person who domestically produces 
more than 500 Christmas trees annu-
ally in the United States, and who: 

(1) Owns, or shares the ownership and 
risk of loss of the production of Christ-
mas trees; 

(2) Rents Christmas tree production 
land, facilities and/or equipment re-
sulting in the ownership of all or a por-
tion of the Christmas trees domesti-
cally produced; 

(3) Owns Christmas tree production 
facilities and equipment but does not 
manage them and, as compensation, 
obtains the ownership of a portion of 
the Christmas trees domestically pro-
duced; or 

(4) Is a party in a landlord-tenant re-
lationship or a divided ownership ar-
rangement involving totally inde-
pendent entities cooperating only to 
domestically produce Christmas trees 
who share the risk of loss and receive a 
share of the Christmas trees domesti-
cally produced. No other acquisition of 
legal title to Christmas trees shall be 
deemed to result in persons becoming 
eligible domestic producers. 

(e) Eligible importer means any person 
importing more than 500 Christmas 
trees annually into the United States 
as a principal or as an agent, broker, or 
consignee of any person who domesti-
cally produces or handles Christmas 
trees outside of the United States for 
sale in the United States, and who is 
listed as the importer of record for 
such Christmas trees that are identi-
fied in the Harmonized Tariff Schedule 
of the United States by the numbers 
0604.91.00.20, 0604.91.00.40, and 
0604.91.00.60 during the representative 
period. Importation occurs when 
Christmas trees originating outside of 
the United States are released from 
custody by Customs and introduced 
into the stream of commerce in the 
United States. Included are persons 
who hold title to foreign-produced 
Christmas trees immediately upon re-
lease by Customs, as well as any per-
sons who act on behalf of others, as 
agents or brokers, to secure the release 
of Christmas trees from Customs when 
such Christmas trees are entered or 
withdrawn for consumption in the 
United States. 

(f) Christmas tree means any tree of 
the coniferous species, that is severed 
or cut from its roots and marketed as 
a Christmas tree for holiday use. 

(g) Order means the Christmas Tree 
Promotion, Research, and Information 
Order. 

(h) Person means any individual, 
group of individuals, partnership, cor-
poration, association, cooperative, or 
any other legal entity. For the purpose 
of this definition, the term ‘‘partner-
ship’’ includes, but is not limited to: 

(1) A husband and a wife who have 
title to, or leasehold interest in, a 
Christmas tree farm as tenants in com-
mon, joint tenants, tenants by the en-
tirety, or, under community property 
laws, as community property; and 
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