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sworn statement under 28 U.S.C. 1746
(see appendix IV) describing the failure
or refusal to obey the subpoena. The
Board, in accordance with 5 U.S.C.
1204(c), may then ask the appropriate
United States district court to enforce
the subpoena. If the person who has
failed or refused to comply with a
Board subpoena is located in a foreign
country, the U.S. District Court for the
District of Columbia will have jurisdiction to enforce compliance, to the extent that a U.S. court can assert jurisdiction over an individual in the foreign country.
(b) Upon application by the Special
Counsel, the Board may seek court enforcement of a subpoena issued by the
Special Counsel in the same manner in
which it seeks enforcement of Board
subpoenas, in accordance with 5 U.S.C.
1212(b)(3).
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Explanation.

An interlocutory appeal is an appeal
to the Board of a ruling made by a
judge during a proceeding. The judge
may permit the appeal if he or she determines that the issue presented in it
is of such importance to the proceeding
that it requires the Board’s immediate
attention. Either party may make a
motion for certification of an interlocutory appeal. In addition, the judge,
on his or her own motion, may certify
an interlocutory appeal to the Board. If
the appeal is certified, the Board will
decide the issue and the judge will act
in accordance with the Board’s decision.

[54 FR 53504, Dec. 29, 1989, as amended at 77
FR 62367, Oct. 12, 2012]
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Procedures.

(a) Motion for certification. A party
seeking the certification of an interlocutory appeal must file a motion for
certification within 10 days of the date
of the ruling to be appealed. The motion must be filed with the judge, and
must state why certification is appropriate and what the Board should do
and why. The opposing party may file
objections within 10 days of the date of
service of the motion, or within any
other time period that the judge may
designate.
(b) Certification and review. The judge
will grant or deny a motion for certification within five days after receiving
all pleadings or, if no response is filed,
within 10 days after receiving the motion. If the judge grants the motion for
certification, he or she will refer the
record to the Board. If the judge denies
the motion, the party that sought certification may raise the matter at
issue in a petition for review filed after
the initial decision is issued, in accordance with §§ 1201.113 and 1201.114 of this
part.
(c) Stay of appeal. The judge has the
authority to proceed with or to stay
the processing of the appeal while an
interlocutory appeal is pending with
the Board. The passage of time during
any stay granted under this section is
not deemed, or accounted for, as a case
suspension under § 1201.28 of this part.
If the judge does not stay the appeal,
the Board may do so while an interlocutory appeal is pending with it.

Explanation and definitions.

(a) Explanation. An ex parte communication is an oral or written communication between a decision-making official of the Board and an interested
party to a proceeding, when that communication is made without providing
the other parties to the appeal with a
chance to participate. Not all ex parte
communications are prohibited. Those
that involve the merits of the case, or
those that violate rules requiring submissions to be in writing, are prohibited. Accordingly, interested parties

The judge will certify a ruling for review only if the record shows that:
(a) The ruling involves an important
question of law or policy about which
there is substantial ground for difference of opinion; and
(b) An immediate ruling will materially advance the completion of the proceeding, or the denial of an immediate
ruling will cause undue harm to a
party or the public.
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