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(j) Prior to appointment whenever prac-
ticable but in no case more than 15 days
after appointment is the deadline, pursu-
ant to §2638.105(a)(1), for the lead
human resources official to notify the
DAEO that the agency has appointed a
confidential or public financial disclo-
sure filer.

(k) Prior to termination whenever prac-
ticable but in no case more than 15 days
after termination is the deadline, pursu-
ant to §2638.105(a)(2), for the lead
human resources official to notify the
DAEO of the termination of a public fi-
nancial disclosure filer.

(1) Within 15 days of appointment is the
deadline for certain agency leaders to
complete ethics briefings, pursuant to
§2638.305(b).

(m) Within 30 days of designation is
the deadline for the agency head to no-
tify the Director of the designation of
any DAEO or ADAEO, pursuant to
§2638.107(a).

(n) Within 3 months of appointment is
the deadline for new employees to com-
plete initial ethics training, pursuant
to §2638.304(b).

(0) Within 1 year of appointment is the
deadline for new supervisors to receive
supervisory ethics notices, pursuant to
§2638.306(b).

(p) Not later than 12 months before any
Presidential election is the deadline for
the agency head or the DAEO to evalu-
ate whether the agency’s ethics pro-
gram has an adequate number of
trained agency ethics officials to de-
liver effective support in the event of a
Presidential transition, pursuant to
§2638.210(a).
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2640.303 Consultation and notification re-
garding waivers.

2640.304 Public availability of agency waiv-
ers.

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); 18 U.S.C. 208; E.O. 12674,
54 FR 15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

SOURCE: 61 FR 66841, Dec. 18, 1996, unless
otherwise noted.

Subpart A—General Provisions

§2640.101 Purpose.

18 U.S.C. 208(a) prohibits an officer or
employee of the executive branch, of
any independent agency of the United
States, of the District of Columbia, or
Federal Reserve bank director, officer,
or employee, or any special Govern-
ment employee from participating in
an official capacity in particular mat-
ters in which he has a personal finan-
cial interest, or in which certain per-
sons or organizations with which he is
affiliated have a financial interest. The
statute is intended to prevent an em-
ployee from allowing personal interests
to affect his official actions, and to
protect governmental processes from
actual or apparent conflicts of inter-
ests. However, in certain cases, the na-
ture and size of the financial interest
and the nature of the matter in which
the employee would act are unlikely to
affect an employee’s official actions.
Accordingly, the statute permits waiv-
ers of the disqualification provision in
certain cases, either on an individual
basis or pursuant to general regula-
tion. Section 208(b)(2) provides that the
Director of the Office of Government
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Ethics may, by regulation, exempt
from the general prohibition, financial
interests which are too remote or too
inconsequential to affect the integrity
of the services of the employees to
which the prohibition applies. The reg-
ulations in this part describe those fi-
nancial interests. This part also pro-
vides guidance to agencies on the fac-
tors to consider when issuing indi-
vidual waivers under 18 U.S.C. 208 (b)(1)
or (b)(3), and provides an interpretation
of 18 U.S.C. 208(a).

§2640.102 Definitions.

For purposes of this part:

(a) Diversified means that the fund,
trust or plan does not have a stated
policy of concentrating its investments
in any industry, business, single coun-
try other than the United States, or
bonds of a single State within the
United States and, in the case of an
employee benefit plan, means that the
plan’s trustee has a written policy of
varying plan investments.

NOTE TO PARAGRAPH (a): A mutual fund is
diversified for purposes of this part if it does
not have a policy of concentrating its invest-
ments in an industry, business, country
other than the United States, or single State
within the United States. Whether a mutual
fund meets this standard may be determined
by checking the fund’s prospectus or by call-
ing a broker or the manager of the fund. An
employee benefit plan is diversified if the
plan manager has a written policy of varying
assets. This policy might be found in mate-
rials describing the plan or may be obtained
in a written statement from the plan man-
ager. It is important to note that a mutual
fund or employee benefit plan that is diversi-
fied for purposes of this part may not nec-
essarily be an excepted investment fund
(EIF) for purposes of reporting financial in-
terests pursuant to 5 CFR 2634.310(c) and
2634.907(1)(3). In some cases, an employee
may have to report the underlying assets of
a fund or plan on his financial disclosure
statement even though an exemption set
forth in this part would permit the employee
to participate in a matter affecting the un-
derlying assets of the fund or plan. Con-
versely, there may be situations in which no
exemption in this part is applicable to the
assets of a fund or plan which is properly re-
ported as an EIF on the employee’s financial
disclosure statement.

(b) Employee means an officer or em-
ployee of the executive branch of the
United States, or of any independent
agency of the United States, a Federal

§2640.102

Reserve bank director, officer, or em-
ployee, an officer or employee of the
District of Columbia, or any other indi-
vidual subject to requirements of 18
U.S.C. 208. The term also includes a
special Government employee as de-
fined in 18 U.S.C. 202.

(c) Employee benefit plan means a plan
as defined in section 3(3) of the Em-
ployee Retirement Income Security
Act of 1974, 29 U.S.C. 1002(3), and that
has more than one participant. An em-
ployee benefit plan is any plan, fund or
program established or maintained by
an employer or an employee organiza-
tion, or both, to provide its partici-
pants medical, disability, death, unem-
ployment, or vacation benefits, train-
ing programs, day care centers, schol-
arship funds, prepaid legal services, de-
ferred income, or retirement income.

(d) He, his, and him include she, hers,
and her.

(e) Holdings means portfolio of in-
vestments.

(f) Independent trustee means a trust-
ee who is independent of the sponsor
and the participants in a plan, or is a
registered investment advisor.

(g) [Institution of higher education
means an educational institution as de-
fined in 20 U.S.C. 1141(a).

(h) Issuer means a person who issues
or proposes to issue any security, or
has any outstanding security which it
has issued.

(i) Long-term Federal Government secu-
rity means a bond or note, except for a
U.S. Savings bond, with a maturity of
more than one year issued by the
United States Treasury pursuant to 31
U.S.C. chapter 31.

(j) Municipal security means direct ob-
ligation of, or obligation guaranteed as
to principal or interest by, a State (or
any of its political subdivisions, or any
municipal corporate instrumentality of
one or more States), or the District of
Columbia, Puerto Rico, the Virgin Is-
lands, or any other possession of the
United States.

(k) Mutual fund means an entity
which is registered as a management
company under the Investment Com-
pany Act of 1940, as amended (15 U.S.C.
80a-1 et seq.). For purposes of this part,
the term mutual fund includes open-
end and closed-end mutual funds and
registered money market funds.
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(1) Particular matter involving specific
parties includes any judicial or other
proceeding, application, request for a

ruling or other determination, con-
tract, claim, controversy, investiga-
tion, charge, accusation, arrest or

other particular matter involving a
specific party or parties. The term
typically involves a specific proceeding
affecting the legal rights of the parties,
or an isolatable transaction or related
set of transactions between identified
parties.

(m) Particular matter of general appli-
cability means a particular matter that
is focused on the interests of a discrete
and identifiable class of persons, but
does not involve specific parties.

(n) Pension plan means any plan, fund
or program maintained by an employer
or an employee organization, or both,
to provide retirement income to em-
ployees, or which results in deferral of
income for periods extending to, or be-
yond, termination of employment.

(0) Person means an individual, cor-
poration, company, association, firm,
partnership, society or any other orga-
nization or institution.

(p) Publicly traded security means a se-
curity as defined in paragraph (r) of
this section and which is:

(1) Registered with the Securities and
Exchange Commission pursuant to sec-
tion 12 of the Securities Exchange Act
of 1934 (15 U.S.C. 78]) and listed on a na-
tional or regional securities exchange
or traded through NASDAQ);

(2) Issued by an investment company
registered pursuant to section 8 of the
Investment Company Act of 1940, as
amended (15 U.S.C. 80a-8); or

(3) A corporate bond registered as an
offering with the Securities and Ex-
change Commission under section 12 of
the Securities Exchange Act of 1934 (15
U.S.C. 78]) and issued by an entity
whose stock is a publicly traded secu-
rity.

NOTE TO PARAGRAPH (p): National securi-
ties exchanges include the American Stock
Exchange and the New York Stock Ex-
change. Regional exchanges include Boston,
Cincinnati, Intermountain (Salt Lake City),
Midwest (Chicago), Pacific (Los Angeles and
San Francisco), Philadelphia (Philadelphia
and Miami), and Spokane stock exchanges.

(q) Sector mutual fund or sector unit in-
vestment trust means a mutual fund or

5 CFR Ch. XVI (1-1-20 Edition)

unit investment trust that con-
centrates its investments in an indus-
try, business, single country other than
the United States, or bonds of a single
State within the United States.

(r) Security means common stock,
preferred stock, corporate bond, mu-
nicipal security, long-term Federal
Government security, and limited part-
nership interest. The term also in-
cludes ‘“‘mutual fund” for purposes of
§2640.202(e) and (f) and §2640.203(a).

(s) Short-term Federal Government se-
curity means a bill with a maturity of
one year or less issued by the United
States Treasury pursuant to 31 U.S.C.
chapter 31.

(t) Special Government employee means
those executive branch officers or em-
ployees specified in 18 U.S.C. 202(a). A
special Government employee is re-
tained, designated, appointed or em-
ployed to perform temporary duties ei-
ther on a full-time or intermittent
basis, with or without compensation,
for a period not to exceed 130 days dur-
ing any consecutive 365-day period.

(u) Unit investment trust means an in-
vestment company as defined in 15
U.S.C. 80a—4(2) that is a regulated in-
vestment company under 26 U.S.C. 851.

(v) United States Savings bond means a
savings bond issued by the United
States Treasury pursuant to 31 U.S.C.
3105.

[61 FR 66841, Dec. 18, 1996, as amended at 67
FR 12445, Mar. 19, 2002; 71 FR 28239, May 16,
2006; 78 FR 14441, Mar. 6, 2013; 81 FR 61100,
Sept. 6, 2016]

§2640.103 Prohibition.

(a) Statutory prohibition. Unless per-
mitted by 18 U.S.C. 208(b) (1)-(4), an
employee is prohibited by 18 U.S.C.
208(a) from participating personally
and substantially in an official capac-
ity in any particular matter in which,
to his knowledge, he or any other per-
son specified in the statute has a finan-
cial interest, if the particular matter
will have a direct and predictable ef-
fect on that interest. The restrictions
of 18 U.S.C. 208 are described more fully
in 5 CFR 2635.401 and 2635.402.

(1) Particular matter. The term ‘‘par-
ticular matter’” includes only matters
that involve deliberation, decision, or
action that is focused upon the inter-
ests of specific persons, or a discrete
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and identifiable class of persons. The
term may include matters which do
not involve formal parties and may ex-
tend to legislation or policy making
that is narrowly focused on the inter-
ests of a discrete and identifiable class
of persons. It does not, however, cover
consideration or adoption of broad pol-
icy options directed to the interests of
a large and diverse group of persons.
The particular matters covered by this
part include a judicial or other pro-
ceeding, application or request for a
ruling or other determination, con-
tract, claim, controversy, charge, accu-
sation or arrest.

Example 1: The Overseas Private Invest-
ment Corporation decides to hire a con-
tractor to conduct EEO training for its em-
ployees. The award of a contract for training
services is a particular matter.

Example 2: The spouse of a high level offi-
cial of the Internal Revenue Service (IRS)
requests a meeting on behalf of her client (a
major U.S. corporation) with IRS officials to
discuss a provision of IRS regulations gov-
erning depreciation of equipment. The
spouse will be paid a fee by the corporation
for arranging and attending the meeting.
The consideration of the spouse’s request
and the decision to hold the meeting are par-
ticular matters in which the spouse has a fi-
nancial interest.

Example 3: A regulation published by the
Department of Agriculture applicable only
to companies that operate meat packing
plants is a particular matter.

Example 4: A change by the Department of
Labor to health and safety regulations appli-
cable to all employers in the United States is
not a particular matter. The change in the
regulations is directed to the interests of a
large and diverse group of persons.

Example 5: The allocation of additional re-
sources to the investigation and prosecution
of white collar crime by the Department of
Justice is not a particular matter. Similarly,
deliberations on the general merits of an om-
nibus bill such as the Tax Reform Act of 1986
are not sufficiently focused on the interests
of specific persons, or a discrete and identifi-
able group of persons to constitute participa-
tion in a particular matter.

Example 6: The recommendations of the
Council of Economic Advisors to the Presi-
dent about appropriate policies to maintain
economic growth and stability are not par-
ticular matters. Discussions about economic
growth policies are directed to the interests
of a large and diverse group of persons.

Example 7: The formulation and implemen-
tation of the response of the United States
to the military invasion of a U.S. ally is not
a particular matter. General deliberations,

§2640.103

decisions and actions concerning a response
are based on a consideration of the political,
military, diplomatic and economic interests
of every sector of society and are too diffuse
to be focused on the interests of specific in-
dividuals or entities. However, at the time
consideration is given to actions focused on
specific individuals or entities, or a discrete
and identifiable class of individuals or enti-
ties, the matters under consideration would
be particular matters. These would include,
for example, discussions whether to close a
particular oil pumping station or pipeline in
the area where hostilities are taking place,
or a decision to seize a particular oil field or
oil tanker.

Example 8: A legislative proposal for broad
health care reform is not a particular matter
because it is not focused on the interests of
specific persons, or a discrete and identifi-
able class of persons. It is intended to affect
every person in the United States. However,
consideration and implementation, through
regulations, of a section of the health care
bill limiting the amount that can be charged
for prescription drugs is sufficiently focused
on the interests of pharmaceutical compa-
nies that it would be a particular matter.

(2) Personal and substantial participa-
tion. To participate ‘‘personally”
means to participate directly. It in-
cludes the direct and active supervision
of the participation of a subordinate in
the matter. To participate ‘‘substan-
tially” means that the employee’s in-
volvement is of significance to the
matter. Participation may be substan-
tial even though it is not determina-
tive of the outcome of a particular
matter. However, it requires more than
official responsibility, knowledge, per-
functory involvement, or involvement
on an administrative or peripheral
issue. A finding of substantiality
should be based not only on the effort
devoted to the matter, but also on the
importance of the effort. While a series
of peripheral involvements may be in-
substantial, the single act of approving
or participating in a critical step may
be substantial. Personal and substan-
tial participation may occur when, for

example, an employee participates
through decision, approval, dis-
approval, recommendation, investiga-

tion or the rendering of advice in a par-
ticular matter.

Example 1 to paragraph (a)(2): An agency’s
Office of Enforcement is investigating the al-
legedly fraudulent marketing practices of a
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major corporation. One of the agency’s per-
sonnel specialists is asked to provide infor-
mation to the Office of Enforcement about
the agency’s personnel ceiling so that the Of-
fice can determine whether new employees
can be hired to work on the investigation.
The employee personnel specialist owns
$20,000 worth of stock in the corporation that
is the target of the investigation. She does
not have a disqualifying financial interest in
the matter (the investigation and possible
subsequent enforcement proceedings) be-
cause her involvement is on a peripheral per-
sonnel issue and her participation cannot be
considered ‘‘substantial” as defined in the
statute.

(3) Direct and predictable effect. (i) A
particular matter will have a ‘‘direct”
effect on a financial interest if there is
a close causal link between any deci-
sion or action to be taken in the mat-
ter and any expected effect of the mat-
ter on the financial interest. An effect
may be direct even though it does not
occur immediately. A particular mat-
ter will not have a direct effect on a fi-
nancial interest, however, if the chain
of causation is attenuated or is contin-
gent upon the occurrence of events
that are speculative or that are inde-
pendent of, and unrelated to, the mat-
ter. A particular matter that has an ef-
fect on a financial interest only as a
consequence of its effects on the gen-
eral economy does not have a direct ef-
fect within the meaning of this part.

(ii) A particular matter will have a
“predictable’’ effect if there is a real,
as opposed to a speculative, possibility
that the matter will affect the finan-
cial interest. It is not necessary, how-
ever, that the magnitude of the gain or
loss be known, and the dollar amount
of the gain or loss is immaterial.

Example 1: An attorney at the Department
of Justice is working on a case in which sev-
eral large companies are defendants. If the
Department wins the case, the defendants
may be required to reimburse the Federal
Government for their failure to adequately
perform work under several contracts with
the Government. The attorney’s spouse is a
salaried employee of one of the companies,
working in a division that has no involve-
ment in any of the contracts. She does not
participate in any bonus or benefit plans tied
to the profitability of the company, nor does
she own stock in the company. Because there
is no evidence that the case will have a di-
rect and predictable effect on whether the
spouse will retain her job or maintain the
level of her salary, or whether the company

5 CFR Ch. XVI (1-1-20 Edition)

will undergo any reorganization that would
affect her interests, the attorney would not
have a disqualifying financial interest in the
matter. However, the attorney must con-
sider, under the requirements of §2635.502 of
this chapter, whether his impartiality would
be questioned if he continues to work on the
case.

Example 2: A special Government employee
(SGE) whose principal employment is as a
researcher at a major university is appointed
to serve on an advisory committee that will
evaluate the safety and effectiveness of a
new medical device to regulate arrhythmic
heartbeats. The device is being developed by
Alpha Medical Inc., a company which also
has contracted with the SGE’s university to
assist in developing another medical device
related to kidney dialysis. There is no evi-
dence that the advisory committee’s deter-
minations concerning the medical device
under review will affect Alpha Medical’s con-
tract with the university to develop the kid-
ney dialysis device. The SGE may partici-
pate in the committee’s deliberations be-
cause those deliberations will not have a di-
rect and predictable effect on the financial
interests of the researcher or his employer.

Example 3: The SGE in the preceding exam-
ple is instead asked to serve on an advisory
committee that has been convened to con-
duct a preliminary evaluation of the new
kidney dialysis device developed by Alpha
Medical under contract with the employee’s
university. Alpha’s contract with the univer-
sity requires the university to undertake ad-
ditional testing of the device to address
issues raised by the committee during its re-
view. The committee’s actions will have a di-
rect and predictable effect on the univer-
sity’s financial interest.

Example 4: An engineer at the Environ-
mental Protection Agency (EPA) was for-
merly employed by Waste Management, Inc.,
a corporation subject to EPA’s regulations
concerning the disposal of hazardous waste
materials. Waste Management is a large cor-
poration, with less than 5% of its profits de-
rived from handling hazardous waste mate-
rials. The engineer has a vested interest in a
defined benefit pension plan sponsored by
Waste Management which guarantees that
he will receive payments of $500 per month
beginning at age 62. As an employee of EPA,
the engineer has been assigned to evaluate
Waste Management’s compliance with EPA
hazardous waste regulations. There is no evi-
dence that the engineer’s monitoring activi-
ties will affect Waste Management’s ability
or willingness to pay his pension benefits
when he is entitled to receive them at age 62.
Therefore, the EPA’s monitoring activities
will not have a direct and predictable effect
on the employee’s financial interest in his
Waste Management pension. However, the
engineer should consider whether, under the
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standards set forth in 56 CFR 2635.502, a rea-
sonable person would question his impar-
tiality if he acts in a matter in which Waste
Management is a party.

(b) Disqualifying financial interests.
For purposes of 18 U.S.C. 208(a) and this
part, the term financial interest means
the potential for gain or loss to the em-
ployee, or other person specified in sec-
tion 208, as a result of governmental
action on the particular matter. The
disqualifying financial interest might
arise from ownership of certain finan-
cial instruments or investments such
as stock, bonds, mutual funds, or real
estate. Additionally, a disqualifying fi-
nancial interest might derive from a
salary, indebtedness, job offer, or any
similar interest that may be affected
by the matter.

Example 1: An employee of the Department
of the Interior owns transportation bonds
issued by the State of Minnesota. The pro-
ceeds of the bonds will be used to fund im-
provements to certain State highways. In
her official position, the employee is evalu-
ating an application from Minnesota for a
grant to support a State wildlife refuge. The
employee’s ownership of the transportation
bonds does not create a disqualifying finan-
cial interest in Minnesota’s application for
wildlife funds because approval or dis-
approval of the grant will not in any way af-
fect the current value of the bonds or have a
direct and predictable effect on the State’s
ability or willingness to honor its obligation
to pay the bonds when they mature.

Example 2: An employee of the Bureau of
Land Management owns undeveloped land
adjacent to Federal lands in New Mexico. A
portion of the Federal land will be leased by
the Bureau to a mining company for explo-
ration and development, resulting in an in-
crease in the value of the surrounding pri-
vately owned land, including that owned by
the employee. The employee has a financial
interest in the lease of the Federal land to
the mining company and, therefore, cannot
participate in Bureau matters involving the
lease unless he obtains an individual waiver
pursuant to 18 U.S.C. 208(b)(1).

Example 3: A special Government employee
serving on an advisory committee studying
the safety and effectiveness of a new arthri-
tis drug is a practicing physician with a spe-
cialty in treating arthritis. The drug being
studied by the committee would be a low
cost alternative to current treatments for
arthritis. If the drug is ultimately approved,
the physician will be able to prescribe the
less expensive drug. The physician does not
own stock in, or hold any position, or have
any business relationship with the company
developing the drug. Moreover, there is no

§2640.103

indication that the availability of a less ex-
pensive treatment for arthritis will increase
the volume and profitability of the doctor’s
private practice. Accordingly, the physician
has no disqualifying financial interest in the
actions of the advisory committee.

(c) Interests of others. The financial
interests of the following persons will
serve to disqualify an employee to the
same extent as the employee’s own in-
terests:

(1) The employee’s spouse;

(2) The employee’s minor child;

(3) The employee’s general partner;

(4) An organization or entity which
the employee serves as officer, direc-
tor, trustee, general partner, or em-
ployee; and

(5) A person with whom the employee
is negotiating for, or has an arrange-
ment concerning, prospective employ-
ment.

Example 1: An employee of the Consumer
Product Safety Commission (CPSC) has two
minor children who have inherited shares of
stock from their grandparents in a company
that manufactures small appliances. Unless
an exemption is applicable under §2640.202 or
he obtains a waiver under 18 U.S.C. 208(b)(1),
the employee is disqualified from partici-
pating in a CPSC proceeding to require the
manufacturer to remove a defective appli-
ance from the market.

Example 2: A newly appointed employee of
the Department of Housing and Urban Devel-
opment (HUD) is a general partner with
three former business associates in a part-
nership that owns a travel agency. The em-
ployee knows that his three general partners
are also partners in another partnership that
owns a HUD-subsidized housing project. Un-
less he receives a waiver pursuant to 18
U.S.C. 208(b)(1) permitting him to act, the
employee must disqualify himself from par-
ticular matters involving the HUD-sub-
sidized project which his general partners
own.

Example 3: The spouse of an employee of
the Department of Health and Human Serv-
ices (HHS) works for a consulting firm that
provides support services to colleges and uni-
versities on research projects they are con-
ducting under grants from HHS. The spouse
is a salaried employee who has no direct
ownership interest in the firm such as
through stockholding, and the award of a
grant to a particular university will have no
direct and predictable effect on his contin-
ued employment or his salary. Because the
award of a grant will not affect the spouse’s
financial interest, section 208 would not bar
the HHS employee from participating in the
award of a grant to a university to which the
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consulting firm will provide services. How-
ever, the employee should consider whether
her participation in the award of the grant
would be barred under the impartiality pro-
vision in the Standards of Ethical Conduct
for Employees of the Executive Branch at 5
CFR 2635.502.

(d) Disqualification. Unless the em-
ployee is authorized to participate in
the particular matter by virtue of an
exemption or waiver described in sub-
part B or subpart C of this part, or the
interest has been divested in accord-
ance with paragraph (e) of this section,
an employee shall disqualify himself
from participating in a particular mat-
ter in which, to his knowledge, he or
any other person specified in the stat-
ute has a financial interest, if the par-
ticular matter will have a direct and
predictable effect on that interest. Dis-
qualification is accomplished by not
participating in the particular matter.

(1) Notification. An employee who be-
comes aware of the need to disqualify
himself from participation in a par-
ticular matter to which he has been as-
signed should notify the person respon-
sible for his assignment. An employee
who is responsible for his own assign-
ments should take whatever steps are
necessary to ensure that he does not
participate in the matter from which
he is disqualified. Appropriate oral or
written notification of the employee’s
disqualification may be made to co-
workers by the employee or a super-
visor to ensure that the employee is
not involved in a matter from which he
is disqualified.

(2) Documentation. An employee need
not file a written disqualification
statement unless he is required by part
2634 of this chapter to file written evi-
dence of compliance with an ethics
agreement with the Office of Govern-
ment Ethics, is asked by an agency
ethics official or the person responsible
for his assignment to file a written dis-
qualification statement, or is required
to do so by agency supplemental regu-
lation issued pursuant to 5 CFR
2635.105. However, an employee may
elect to create a record of his actions
by providing written notice to a super-
visor or other appropriate official.

Example 1: The supervisor of an employee
of the Department of Education asks the em-
ployee to attend a meeting on his behalf on

5 CFR Ch. XVI (1-1-20 Edition)

developing national standards for science
education in secondary schools. When the
employee arrives for the meeting, she real-
izes one of the participants is the president
of Education Consulting Associates (ECA), a
firm which has been awarded a contract to
prepare a bulletin describing the Depart-
ment’s policies on science education stand-
ards. The employee’s spouse has a sub-
contract with ECA to provide the graphics
and charts that will be used in the bulletin.
Because the employee realizes that the
meeting will involve matters relating to the
production of the bulletin, the employee
properly decides that she must disqualify
herself from participating in the discussions.
After withdrawing from the meeting, the em-
ployee should notify her supervisor about
the reason for her disqualification. She may
elect to put her disqualification statement
in writing, or to simply notify her supervisor
orally. She may also elect to notify appro-
priate coworkers about her need to dis-
qualify herself from this matter.

(e) Divestiture of a disqualifying finan-
cial interest. Upon sale or other divesti-
ture of the asset or other interest that
causes his disqualification from par-
ticipation in a particular matter, an
employee is no longer prohibited from
acting in the particular matter.

(1) Voluntary divestiture. An employee
who would otherwise be disqualified
from participation in a particular mat-
ter may voluntarily sell or otherwise
divest himself of the interest that
causes the disqualification.

(2) Directed divestiture. An employee
may be required to sell or otherwise di-
vest himself of the disqualifying finan-
cial interest if his continued holding of
that interest is prohibited by statute
or by agency supplemental regulation
issued in accordance with §2635.403(a)
of this chapter, or if the agency deter-
mines in accordance with §2635.403(b) of
this chapter that a substantial conflict
exists between the financial interest
and the employee’s duties or accom-
plishment of the agency’s mission.

(3) Eligibility for special tax treatment.
An employee who is directed to divest
an interest may be eligible to defer the
tax consequences of divestiture under
subpart J of part 2634 of this chapter.
An employee who divests before obtain-
ing a certificate of divestiture will not
be eligible for this special tax treat-
ment.

(f) Official duties that give rise to po-
tential conflicts. Where an employee’s
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official duties create a substantial
likelihood that the employee may be
assigned to a particular matter from
which he is disqualified, the employee
should advise his supervisor or other
person responsible for his assignments
of that potential so that conflicting as-
signments can be avoided, consistent
with the agency’s needs.

[61 FR 66841, Dec. 18, 1996, as amended at 67
FR 12445, Mar. 19, 2002]

Subpart B—Exemptions Pursuant
to 18 U.S.C. 208(b)(2)

§2640.201 Exemptions for interests in
mutual funds, unit investment
trusts, and employee benefit plans.

(a) Diversified mutual funds and unit
investment trusts. An employee may par-
ticipate in any particular matter af-
fecting one or more holdings of a diver-
sified mutual fund or a diversified unit
investment trust where the disquali-
fying financial interest in the matter
arises because of the ownership of an
interest in the fund or trust.

Example 1 to paragraph (a): An employee
owns shares worth $100,000 in several mutual
funds whose portfolios contain stock in a
small computer company. Each mutual fund
prospectus describes the fund as a ‘‘manage-
ment company,” but does not characterize
the fund as having a policy of concentrating
its investments in any particular industry,
business, single country (other than the
U.S.) or bonds of a single State. The em-
ployee may participate in agency matters af-
fecting the computer company.

Example 2 to paragraph (a): A non-
supervisory employee of the Department of
Energy owns shares valued at $75,000 in a
mutual fund that expressly concentrates its
holdings in the stock of utility companies.
The employee may not rely on the exemp-
tion in paragraph (a) of this section to act in
matters affecting a utility company whose
stock is a part of the mutual fund’s portfolio
because the fund is not a diversified fund as
defined in §2640.102(a). The employee may,
however, seek an individual waiver under 18
U.S.C. 208(b)(1) permitting him to act.

(b) Sector mutual funds. (1) An em-
ployee may participate in any par-
ticular matter affecting one or more
holdings of a sector mutual fund or a
sector unit investment trust where the
affected holding is not invested in the
sector in which the fund or trust con-
centrates, and where the disqualifying
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financial interest in the matter arises
because of ownership of an interest in
the fund or unit investment trust.

(2)(i) An employee may participate in
a particular matter affecting one or
more holdings of a sector mutual fund
or a sector unit investment trust where
the disqualifying financial interest in
the matter arises because of ownership
of an interest in the fund or the unit
investment trust and the aggregate
market value of interests in any sector
fund or funds and any sector unit in-
vestment trust or trusts does not ex-
ceed $50,000.

(ii) For purposes of calculating the
$50,000 de minimis amount in para-
graph (b)(2)(i) of this section, an em-
ployee must aggregate the market
value of all sector mutual funds and
sector unit investment trusts in which
he has a disqualifying financial inter-
est and that concentrate in the same
sector and have one or more holdings
that may be affected by the particular
matter.

Example 1 to paragraph (b): An employee of
the Federal Reserve owns shares in the mu-
tual fund described in the preceding exam-
ple. In addition to holdings in utility compa-
nies, the mutual fund contains stock in cer-
tain regional banks and bank holding compa-
nies whose financial interests would be af-
fected by an investigation in which the Fed-
eral Reserve employee would participate.
The employee is not disqualified from par-
ticipating in the investigation because the
banks that would be affected are not part of
the sector in which the fund concentrates.

Example 2 to paragraph (b): A health sci-
entist administrator employed in the Public
Health Service at the Department of Health
and Human Services is assigned to serve on
a Departmentwide task force that will rec-
ommend changes in how Medicare reim-
bursements will be made to health care pro-
viders. The employee owns $35,000 worth of
shares in the XYZ Health Sciences Fund, a
sector mutual fund invested primarily in
health-related companies such as pharma-
ceuticals, developers of medical instruments
and devices, managed care health organiza-
tions, and acute care hospitals. The health
scientist administrator may participate in
the recommendations.

Example 3 to paragraph (b): The spouse of
the employee in the previous Example owns
$40,000 worth of shares in ABC Specialized
Portfolios: Healthcare, a sector mutual fund
that also concentrates its investments in
health-related companies. The two funds
focus on the same sector and both contain
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holdings that may be affected by the par-
ticular matter. Because the aggregated value
of the two funds exceeds $50,000, the em-
ployee may not rely on the exemption.

(c) Employee benefit plans. An em-
ployee may participate in:

(1) Any particular matter affecting
one or more holdings of an employee
benefit plan, where the disqualifying fi-
nancial interest in the matter arises
from membership in:

(i) The Thrift Savings Plan for Fed-
eral employees described in 5 U.S.C.
8437;

(ii) A pension plan established or
maintained by a State government or
any political subdivision of a State
government for its employees; or

(iii) A diversified employee benefit
plan, provided:

(A) The investments of the plan are
administered by an independent trust-
ee, and the employee, or other person
specified in section 208(a) does not par-
ticipate in the selection of the plan’s
investments or designate specific plan
investments (except for directing that
contributions be divided among several
different categories of investments,
such as stocks, bonds or mutual funds,
which are available to plan partici-
pants); and

(B) The plan is not a profit-sharing or
stock bonus plan.

NOTE TO PARAGRAPH (c)(1): Employee ben-
efit plans that are tax deferred under 26
U.S.C. 401(k) are not considered profit-shar-
ing plans for purposes of this section. How-
ever, for the exemption to apply, 401(k) plans
must meet the requirements of paragraph
(c)(1)({ii)(A) of this section.

(2) Particular matters of general ap-
plicability, such as rulemaking, affect-
ing the State or local government
sponsor of a State or local government
pension plan described in paragraph
(c)(1)(ii) of this section where the dis-
qualifying financial interest in the
matter arises because of participation
in the plan.

Example 1: An attorney terminates his po-
sition with a law firm to take a position
with the Department of Justice. As a result
of his employment with the firm, the em-
ployee has interests in a 401(k) plan, the as-
sets of which are invested primarily in
stocks chosen by an independent financial
management firm. He also participates in a
defined contribution pension plan main-
tained by the firm, the assets of which are
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stocks, bonds, and financial instruments.
The plan is managed by an independent
trustee. Assuming that the manager of the
pension plan has a written policy of diversi-
fying plan investments, the employee may
act in matters affecting the plan’s holdings.
The employee may also participate in mat-
ters affecting the holdings of his 401(k) plan
if the individual financial management firm
that selects the plan’s investments has a
written policy of diversifying the plan’s as-
sets. Employee benefit plans that are tax de-
ferred under 26 U.S.C. 401(k) are not consid-
ered profit-sharing or stock bonus plans for
purposes of this part.

Example 2: An employee of the Department
of Agriculture who is a former New York
State employee has a vested interest in a
pension plan established by the State of New
York for its employees. She may participate
in an agency matter that would affect a com-
pany whose stock is in the pension plan’s
portfolio. She also may participate in a mat-
ter of general applicability affecting all
States, including the State of New York,
such as the drafting and promulgation of a
rule requiring States to expend additional
resources implementing the Food Stamp pro-
gram. Unless she obtains an individual waiv-
er under 18 U.S.C. 208(b)(1), she may not par-
ticipate in a matter involving the State of
New York as a party, such as an application
by the State for additional Federal funding
for administrative support services, if that
matter would affect the State’s ability or
willingness to honor its obligation to pay her
pension benefits.

(d) Matters affecting mutual funds and
unit investment trusts. In addition to
participation in the particular matters
affecting the holdings of mutual funds
and unit investment trusts as per-
mitted under paragraphs (a) and (b) of
this section, an employee may partici-
pate in any particular matter of gen-
eral applicability affecting a mutual
fund or unit investment trust where
the disqualifying financial interest
arises because of the ownership of an
interest in the mutual fund or unit in-
vestment trust.

[61 FR 66841, Dec. 18, 1996; 62 FR 1361, Jan. 9,
1997, as amended at 67 FR 12445, Mar. 19, 2002;
70 FR 69043, Nov. 14, 2005; 78 FR 14442, Mar. 6,
2013]

§2640.202 Exemptions for interests in
securities.

(a) De minimis exemption for matters in-
volving parties. An employee may par-
ticipate in any particular matter in-
volving specific parties in which the
disqualifying financial interest arises
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from the ownership by the employee,
his spouse or minor children of securi-
ties issued by one or more entities af-
fected by the matter, if:

(1) The securities are publicly traded,
or are long-term Federal Government,
or are municipal securities; and

(2) The aggregate market value of the
holdings of the employee, his spouse,
and his minor children in the securities
of all entities does not exceed $15,000.

Example 1 to paragraph (a): An employee
owns 100 shares of publicly traded stock val-
ued at $3,000 in XYZ Corporation. As part of
his official duties, the employee is evalu-
ating bids for performing computer mainte-
nance services at his agency and discovers
that XYZ Corporation is one of the compa-
nies that has submitted a bid. The employee
is not required to recuse himself from con-
tinuing to evaluate the bids.

Example 2 to paragraph (a): In the preceding
example, the employee and his spouse each
own $8,000 worth of stock in XYZ Corpora-
tion, resulting in ownership of $16,000 worth
of stock by the employee and his spouse. The
exemption in paragraph (a) of this section
would not permit the employee to partici-
pate in the evaluation of bids because the ag-
gregate market value of the holdings of the
employee, spouse and minor children in XYZ
Corporation exceeds $15,000. The employee
could, however, seek an individual waiver
under 18 U.S.C. 208(b)(1) in order to partici-
pate in the evaluation of bids.

Example 3 to paragraph (a): An employee is
assigned to monitor XYZ Corporation’s per-
formance of a contract to provide computer
maintenance services at the employee’s
agency. At the time the employee is first as-
signed these duties, he owns publicly traded
stock in XYZ Corporation valued at less
than $15,000. During the time the contract is
being performed, however, the value of the
employee’s stock increases to $17,500. When
the employee knows that the value of his
stock exceeds $15,000, he must disqualify
himself from any further participation in
matters affecting XYZ Corporation or seek
an individual waiver under 18 U.S.C. 208(b)(1).
Alternatively, the employee may divest the
portion of his XYZ stock that exceeds
$15,000. This can be accomplished through a
standing order with his broker to sell when
the value of the stock exceeds $15,000.

(b) De minimis exemption for matters af-
fecting nonparties. An employee may
participate in any particular matter
involving specific parties in which the
disqualifying financial interest arises
from the ownership by the employee,
his spouse, or minor children of securi-
ties issued by one or more entities that
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are not parties to the matter but that
are affected by the matter, if:

(1) The securities are publicly traded,
or are long-term Federal Government
or municipal securities; and

(2) The aggregate market value of the
holdings of the employee, his spouse
and minor children in the securities of
all affected entities (including securi-
ties exempted under paragraph (a) of
this section) does not exceed $25,000.

Example 1 to paragraph (b): A Food and
Drug Administration advisory committee is
asked to review a new drug application from
Alpha Drug Co. for a new lung cancer drug.
A member of the advisory committee owns
$20,000 worth of stock in Mega Drug Co.,
which manufactures the only similar lung
cancer drug on the market. If approved, the
Alpha Drug Co.’s drug would directly com-
pete with the drug sold by the Mega Drug
Co., resulting in decreased sales of its lung
cancer drug. The committee member may
participate in the review of the new drug.

(c) De minimis exemption for matters of
general applicabdility. (1) An employee
may participate in any particular mat-
ter of general applicability, such as
rulemaking, in which the disqualifying
financial interest arises from the own-
ership by the employee, his spouse or
minor children of securities issued by
one or more entities affected by the
matter, if:

(i) The securities are publicly traded,
or are municipal securities, the market
value of which does not exceed:

(A) $25,000 in any one such entity;
and

(B) $50,000 in all affected entities; or

(ii) The securities are long-term Fed-
eral Government securities, the mar-
ket value of which does not exceed
$50,000.

(2) For purposes of this paragraph (b),
the value of securities owned by the
employee, his spouse, and minor chil-
dren must be aggregated in applying
the exemption.

Example 1 to paragraph (c): The Bureau of
Export Administration at the Department of
Commerce is in the process of formulating a
regulation concerning exportation of port-
able computers. The regulation will affect
all domestic companies that sell portable
computers. An employee of the Department
who is assisting in drafting the regulation
owns $17,000 worth of stock in CompAmerica
and $20,000 worth of stock in XYZ Computer
Inc. Even though the employee owns $37,000
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worth of stock in companies that will be af-
fected by the regulation, she may participate
in drafting the regulation because the value
of the securities she owns does not exceed
$25,000 in any one affected company and the
total value of stock owned in all affected
companies does not exceed $50,000.

(d) Exemption for certain Federal Gov-
ernment securities. An employee may
participate in any particular matter in
which the disqualifying financial inter-
est arises from the ownership of short-
term Federal Government securities or
from U.S. Savings bonds.

(e) Exemption for interests of tax-ex-
empt organizations. An employee may
participate in any particular matter in
which the disqualifying financial inter-
est arises from the ownership of pub-
licly traded or municipal securities, or
long-term Federal Government securi-
ties by an organization which is tax-ex-
empt pursuant to 26 U.S.C. 501(c) (3) or
(4), and of which the employee is an un-
paid officer, director, or trustee, or an
employee, if:

(1) The matter affects only the orga-
nization’s investments, not the organi-
zation directly;

(2) The employee plays no role in
making investment decisions for the
organization, except for participating
in the decision to invest in several dif-
ferent categories of investments such
as stocks, bonds, or mutual funds; and

(3) The organization’s only relation-
ship to the issuer, other than that
which arises from routine commercial
transactions, is that of investor.

Example 1: An employee of the Federal Re-
serve is a director of the National Associa-
tion to Save Trees (NAST), an environ-
mental organization that is tax-exempt
under section 501(c)(3) of the Internal Rev-
enue Code. The employee knows that NAST
has an endowment fund that is partially in-
vested in the publicly traded stock of Com-
puter Inc. The employee’s position at the
Federal Reserve involves the procurement of
computer software, including software mar-
keted by Computer Inc. The employee may
participate in the procurement of software
from Computer Inc. provided that he is not
involved in selecting NAST’s investments,
and that NAST has no relationship to Com-
puter Inc. other than as an investor in the
company and routine purchaser of Computer
Inc. software.

(f) Exemption for certain interests of
general partners. An employee may par-
ticipate in any particular matter in
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which the disqualifying financial inter-
est arises from:

(1) The ownership of publicly traded
securities, long-term Federal Govern-
ment securities, or municipal securi-
ties by the employee’s general partner,
provided:

(i) Ownership of the securities is not
related to the partnership between the
employee and his general partner, and

(ii) The value of the securities does
not exceed $200,000; or

(2) Any interest of the employee’s
general partner if the employee’s rela-
tionship to the general partner is as a
limited partner in a partnership that
has at least 100 limited partners.

Example 1: An employee of the Department
of Transportation is a general partner in a
partnership that owns commercial property.
The employee knows that one of his partners
owns stock in an aviation company valued at
$100,000 because the stock has been pledged
as collateral for the purchase of the commer-
cial property by the partnership. In the ab-
sence of an individual waiver under 18 U.S.C.
208(b)(1), the employee may not act in a mat-
ter affecting the aviation company. Because
the stock has been pledged as collateral,
ownership of the securities is related to the
partnership between the employee and his
general partner.

Example 2: An employee of the Pension
Benefit Guaranty Corporation (PBGC) has a
limited partnership interest in Ambank
Partners, a large partnership with more than
500 limited partners. The partnership assets
are invested in the securities of various fi-
nancial institutions. Ambank’s general part-
ner is Capital Investment Services, an in-
vestment firm whose pension plan for its
own employees is being examined by the
PBGC for possible unfunded liabilities. Even
though the employee’s general partner (Cap-
ital Investment Services) has a financial in-
terest in PBGC’s review of the pension plan,
the employee may participate in the review
because his relationship with his general
partner is that of a limited partner in a part-
nership that has at least 100 limited part-
ners.

[61 FR 66841, Dec. 18, 1996; 62 FR 1361, Jan. 9,
1997, as amended at 67 FR 12445, Mar. 19, 2002]

§2640.203 Miscellaneous exemptions.

(a) Hiring decisions. An employee may
participate in a hiring decision involv-
ing an applicant who is currently em-
ployed by a corporation that issues
publicly traded securities, if the dis-
qualifying financial interest arises
from:
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(1) Ownership of publicly traded secu-
rities issued by the corporation; or

(2) Participation in a pension plan
sponsored by the corporation.

(b) Employees on leave from institutions
of higher education. An employee on a
leave of absence from an institution of
higher education may participate in
any particular matter of general appli-
cability affecting the financial inter-
ests of the institution from which he is
on leave, provided that the matter will
not have a special or distinct effect on
that institution other than as part of a
class.

Example 1: An employee at the Department
of Defense (DOD) is on a leave of absence
from his position as a tenured Professor of
Engineering at the University of California
(UC) at Berkeley. While at DOD, he is as-
signed to assist in developing a regulation
which will contain new standards for the
oversight of grants given by DOD. Even
though the University of California at
Berkeley is a DOD grantee, and will be af-
fected by these new monitoring standards,
the employee may participate in developing
the standards because UC Berkeley will be
affected only as part of the class of all DOD
grantees. However, if the new standards
would affect the employee’s own financial in-
terest, such as by affecting his tenure or his
salary, the employee could not participate in
the matter unless he first obtains an indi-
vidual waiver under section 208(b)(1).

Example 2: An employee on leave from a
university could not participate in the devel-
opment of an agency program of grants spe-
cifically designed to facilitate research in jet
propulsion systems where the employee’s
university is one of just two or three univer-
sities likely to receive a grant under the new
program. Even though the grant announce-
ment is open to all universities, the employ-
ee’s university is among the very few known
to have facilities and equipment adequate to
conduct the research. The matter would have
a distinct effect on the institution other
than as part of a class.

(c) Multi-campus institutions of higher
education. An employee may partici-
pate in any particular matter affecting
one campus of a State multi-campus
institution of higher education, if the
employee’s disqualifying financial in-
terest is employment in a position with
no multi-campus responsibilities at a
separate campus of the same multi-
campus institution.

Example 1: A special Government employee
(SGE) member of an advisory committee
convened by the National Science Founda-
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tion is a full-time professor in the School of
Engineering at one campus of a State univer-
sity. The SGE may participate in formu-
lating the committee’s recommendation to
award a grant to a researcher at another
campus of the same State university system.
Example 2: A member of the Board of Re-
gents at a State university is asked to serve
on an advisory committee established by the
Department of Health and Human Services
to consider applications for grants for
human genome research projects. An appli-
cation from another university that is part
of the same State system will be reviewed by
the committee. Unless he receives an indi-
vidual waiver under section 208(b)(1) or (b)(3),
the advisory committee member may not
participate in matters affecting the second
university that is part of the State system
because as a member of the Board of Re-
gents, he has duties and responsibilities that
affect the entire State educational system.

(d) Exemptions for financial interests
arising from Federal Government employ-
ment or from Social Security or veterans’
benefits. An employee may participate
in any particular matter where the dis-
qualifying financial interest arises
from Federal Government or Federal
Reserve Bank salary or benefits, or
from Social Security or veterans’ bene-
fits, except an employee may not:

(1) Make determinations that indi-
vidually or specially affect his own sal-
ary and benefits; or

(2) Make determinations, requests, or
recommendations that individually or
specially relate to, or affect, the salary
or benefits of any other person speci-
fied in section 208.

Example 1: An employee of the Office of
Management and Budget may vigorously and
energetically perform the duties of his posi-
tion even though his outstanding perform-
ance would result in a performance bonus or
other similar merit award.

Example 2: A policy analyst at the Defense
Intelligence Agency may request promotion
to another grade or salary level. However,
the analyst may not recommend or approve
the promotion of her general partner to the
next grade.

Example 3: An engineer employed by the
National Science Foundation may request
that his agency pay the registration fees and
appropriate travel expenses required for him
to attend a conference sponsored by the En-
gineering Institute of America. However, the
employee may not approve payment of his
own travel expenses and registration fees un-
less he has been delegated, in advance, au-
thority to make such approvals in accord-
ance with agency policy.
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Example 4: A GS-14 attorney at the Depart-
ment of Justice may review and make com-
ments about the legal sufficiency of a bill to
raise the pay level of all Federal employees
paid under the General Schedule even though
her own pay level, and that of her spouse
who works at the Department of Labor,
would be raised if the bill were to become
law.

Example 5: An employee of the Department
of Veterans Affairs (VA) may assist in draft-
ing a regulation that will provide expanded
hospital benefits for veterans, even though
he himself is a veteran who would be eligible
for treatment in a hospital operated by the
VA.

Example 6: An employee of the Office of
Personnel Management may participate in
discussions with various health insurance
providers to formulate the package of bene-
fits that will be available to Federal employ-
ees who participate in the Government’s
Federal Employees Health Benefits Program,
even though the employee will obtain health
insurance from one of these providers
through the program.

Example 7: An employee of the Federal Sup-
ply Service Division of the General Services
Administration (GSA) may participate in
GSA’s evaluation of the feasibility of
privatizing the entire Federal Supply Serv-
ice, even though the employee’s own position
would be eliminated if the Service were
privatized.

Example 8: Absent an individual waiver
under section 208(b)(1), the employee in the
preceding example could not participate in
the implementation of a GSA plan to create
an employee-owned private corporation
which would carry out Federal Supply Serv-
ice functions under contract with GSA. Be-
cause implementing the plan would result
not only in the elimination of the employee’s
Federal position, but also in the creation of
a new position in the new corporation to
which the employee would be transferred,
the employee would have a disqualifying fi-
nancial interest in the matter arising from
other than Federal salary and benefits, or
Social Security or veterans benefits.

Example 9: A career member of the Senior
Executive Service (SES) at the Internal Rev-
enue Service (IRS) may serve on a perform-
ance review board that makes recommenda-
tions about the performance awards that will
be awarded to other career SES employees at
the IRS. The amount of the employee’s own
SES performance award would be affected by
the board’s recommendations because all
SES awards are derived from the same lim-
ited pool of funds. However, the employee’s
activities on the board involve only rec-
ommendations, and not determinations that
individually or specially affect his own
award. Additionally, 5 U.S.C. 5384(c)(2) re-
quires that a majority of the board’s mem-
bers be career SES employees.
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Example 10: In carrying out a reorganiza-
tion of the Office of General Counsel (OGC)
of the Federal Trade Commission, the Dep-
uty General Counsel is asked to determine
which of five Senior Executive Service (SES)
positions in the OGC to abolish. Because her
own position is one of the five SES positions
being considered for elimination, the matter
is one that would individually or specially
affect her own salary and benefits and, there-
fore, the Deputy may not decide which posi-
tion should be abolished.

NOTE TO PARAGRAPH (d): This exemption
does not permit an employee to take any ac-
tion in violation of any other statutory or
regulatory requirement, such as the prohibi-
tion on the employment of relatives at 5
U.Ss.C. 3110.

(e) Commercial discount and incentive
programs. An employee may participate
in any particular matter affecting the
sponsor of a discount, incentive, or
other similar benefit program if the
disqualifying financial interest arises
because of participation in the pro-
gram, provided:

(1) The program is open to the gen-
eral public; and

(2) Participation in the program in-
volves no other financial interest in
the sponsor, such as stockholding.

Example 1: An attorney at the Pension Ben-
efit Guaranty Corporation who is a member
of a frequent flier program sponsored by
Alpha Airlines may assist in an action
against Alpha for failing to make required
payments to its employee pension fund, even
though the agency action will cause Alpha to
disband its frequent flier program.

(f) Mutual insurance companies. An
employee may participate in any par-
ticular matter affecting a mutual in-
surance company if the disqualifying
financial interest arises because of an
interest as a policyholder, unless the
matter would affect the company’s
ability to pay claims required under
the terms of the policy or to pay the
cash value of the policy.

Example 1: An administrative law judge at
the Department of Labor receives dividends
from a mutual insurance company which he
takes in the form of reduced premiums on
his life insurance policy. The amount of the
dividend is based upon the company’s overall
profitability. Nevertheless, he may preside
in a Department hearing involving a major
corporation insured by the same company
even though the insurance company will
have to pay the corporation’s penalties and
other costs if the Department prevails in the
hearing.
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Example 2: An employee of the Department
of Justice is assigned to prosecute a case in-
volving the fraudulent practices of an issuer
of junk bonds. While developing the facts
pertinent to the case, the employee learns
that the mutual life insurance company from
which he holds a life insurance policy has in-
vested heavily in these junk bonds. If the
Government succeeds in its case, the bonds
will be worthless and the corresponding de-
cline in the insurance company’s invest-
ments will impair the company’s ability to
pay claims under the policies it has issued.
The employee may not continue assisting in
the prosecution of the case unless he obtains
an individual waiver pursuant to section
208(b)(1).

(g) Exemption for employment interests
of special Government employees serving
on advisory committees. A special Gov-
ernment employee serving on an advi-
sory committee within the meaning of
the Federal Advisory Committee Act (b
U.S.C. app.) may participate in any
particular matter of general applica-
bility where the disqualifying financial
interest arises from his non-Federal
employment or non-Federal prospec-
tive employment, provided that the
matter will not have a special or dis-
tinct effect on the employee or em-
ployer other than as part of a class.
For purposes of this paragraph, ‘‘dis-
qualifying financial interest” arising
from non-Federal employment does not
include the interests of a special Gov-
ernment employee arising from the
ownership of stock in his employer or
prospective employer.

Example 1: A chemist employed by a major
pharmaceutical company has been appointed
to serve on an advisory committee estab-
lished to develop recommendations for new
standards for AIDS vaccine trials involving
human subjects. Even though the chemist’s
employer is in the process of developing an
experimental AIDS vaccine and therefore
will be affected by the new standards, the
chemist may participate in formulating the
advisory committee’s recommendations. The
chemist’s employer will be affected by the
new standards only as part of the class of all
pharmaceutical companies and other re-
search entities that are attempting to de-
velop an AIDS vaccine.

Example 2: The National Cancer Institute
(NCI) has established an advisory committee
to evaluate a university’s performance of an
NCI grant to study the efficacy of a newly
developed breast cancer drug. An employee
of the university may not participate in the
evaluation of the university’s performance

§2640.203

because it is not a matter of general applica-
bility.

Example 3: An engineer whose principal em-
ployment is with a major Department of De-
fense (DOD) contractor is appointed to serve
on an advisory committee established by
DOD to develop concepts for the next genera-
tion of laser-guided missiles. The engineer’s
employer, as well as a number of other simi-
lar companies, has developed certain missile
components for DOD in the past, and has the
capability to work on aspects of the newer
missile designs under consideration by the
committee. The engineer owns $20,000 worth
of stock in his employer. Because the exemp-
tion for the employment interests of special
Government employees serving on advisory
committees does not extend to financial in-
terests arising from the ownership of stock,
the engineer may not participate in com-
mittee matters affecting his employer unless
he receives an individual waiver under sec-
tion 208(b)(1) or (b)(3), or determines whether
the exemption for interests in securities at
§2640.202(b) applies.

(h) Directors of Federal Reserve Banks.
A Director of a Federal Reserve Bank
or a branch of a Federal Reserve Bank
may participate in the following mat-
ters, even though they may be par-
ticular matters in which he, or any
other person specified in section 208(a),
has a disqualifying financial interest:

(1) Establishment of rates to be
charged for all advances and discounts
by Federal Reserve Banks;

(2) Consideration of monetary policy
matters, regulations, statutes and pro-
posed or pending legislation, and other
matters of broad applicability intended
to have uniform application to banks
within the Reserve Bank district;

(3) Approval or ratification of exten-
sions of credit, advances or discounts
to a depository institution that has not
been determined to be in a hazardous
financial condition by the President of
the Reserve Bank; or

(4) Approval or ratification of exten-
sions of credit, advances or discounts
to a depository institution that has
been determined to be in a hazardous
financial condition by the President of
the Reserve Bank, provided that the dis-
qualifying financial interest arises
from the ownership of stock in, or serv-
ice as an officer, director, trustee, gen-
eral partner or employee, of an entity
other than the depository institution,
or its parent holding company or sub-
sidiary of such holding company.
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(i) Medical products. A special Govern-
ment employee serving on an advisory
committee within the meaning of the
Federal Advisory Committee Act (b
U.S.C. app.) may participate in Federal
advisory committee matters con-
cerning medical products if the dis-
qualifying financial interest arises
from:

(1) Employment with a hospital or
other similar medical facility whose
only interest in the medical product or
device is purchase of it for use by, or
sale to, its patients; or

(2) The use or prescription of medical
products for patients.

(j) Nonvoting members of standing tech-
nical advisory committees established by
the Food and Drug Administration. A
special Government employee serving
as a nonvoting representative member
of an advisory committee established
by the Food and Drug Administration
pursuant to the requirements of the
Federal Advisory Committee Act (b
U.S.C. app.) and appointed under a
statutory authority requiring the ap-
pointment of representative members,
may participate in any particular mat-
ter affecting a disqualifying financial
interest in the class which the em-
ployee represents. Nonvoting rep-
resentative members of Food and Drug
Administration advisory committees
are described in 21 CFR 14.80(b)(2),
14.84, 14.86, and 14.95(a).

Example 1: The FDA’s Medical Devices Ad-
visory Committee is established pursuant to
21 U.S.C. 360c(b), which requires that each
panel of the Committee include one non-
voting industry representative and one non-
voting consumer representative. An industry
representative on the Ophthalmic Devices
Panel of this Committee has been appointed
as a special Government employee, in ac-
cordance with the procedures described at 14
CFR 14.84. The special Government employee
may Dparticipate in Panel discussions con-
cerning the premarket approval application
for a silicone posterior chamber intraocular
lens manufactured by MedInc, even though
she is employed by, and owns stock in, an-
other company that manufactures a com-
peting product. However, a consumer rep-
resentative who serves as a special Govern-
ment employee on the same Panel may not
participate in Panel discussions if he owns
$30,000 worth of stock in MedInc unless he
first obtains an individual waiver under 18
U.S.C. 208 (b)(1) or (b)(3).

5 CFR Ch. XVI (1-1-20 Edition)

(k) Employees of the Tennessee Valley
Authority. An employee of the Ten-
nessee Valley Authority (TVA) may
participate in developing or approving
rate schedules or similar matters af-
fecting the general cost of electric
power sold by TVA, if the disqualifying
financial interest arises from use of
such power by the employee or by any
other person specified in section 208(a).

(1) Exemption for financial interests of
non-Federal government employers in the
decennial census. An employee of the
Bureau of the Census at the United
States Department of Commerce, who
is also an employee of a State, local, or
tribal government, may participate in
the decennial census notwithstanding
the disqualifying financial interests of
the employee’s non-Federal govern-
ment employer in the census provided
that the employee:

(1) Does not serve in a State, local, or
tribal government position which is
filled through public election;

(2) Was hired for a temporary posi-
tion under authority of 13 U.S.C. 23;
and

(3) Is serving in a Local Census Office
or an Accuracy and Coverage Evalua-
tion function position as an enu-
merator, crew leader, or field oper-
ations supervisor.

(m) Official participation in nonprofit
organizations. An employee may par-
ticipate in any particular matter where
the disqualifying financial interest is
that of a nonprofit organization in
which the employee serves (or is seek-
ing or has an arrangement to serve),
solely in an official capacity, as an of-
ficer, director or trustee.

NOTE TO PARAGRAPH (m): Nothing in this
paragraph shall be deemed independent au-
thority for an agency to assign an employee
to serve in an official capacity with a par-
ticular nonprofit organization. Agencies will
make such determinations based on an eval-
uation of their own statutory authorities
and missions. Individual agency decisions to
permit (or not permit) an employee to serve
in an official capacity necessarily involve a
range of legal, policy, and managerial con-
siderations, and nothing in this paragraph is
intended to interfere with an agency’s dis-
cretion to assign official duties and limit
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such assignments as the agency deems ap-
propriate.

[61 FR 66841, Dec. 18, 1996, as amended at 62
FR 23128, Apr. 29, 1997; 656 FR 16513, Mar. 29,
2000; 78 FR 14442, Mar. 6, 2013]

§2640.204 Prohibited financial inter-
ests.

None of the exemptions set forth in
§§2640.201, 2640.202, or 2640.203 apply to
any financial interest held or acquired
by an employee, his spouse, or minor
child in violation of a statute or agen-
cy supplemental regulation issued in
accordance with 5 CFR 2635.105, or that
is otherwise prohibited under 5 CFR
2635.403(b).

Example 1 to §2640.204: The Office of the
Comptroller of the Currency (OCC), in a reg-
ulation that supplements part 2635 of this
chapter, prohibits certain employees from
owning stock in commercial banks. If an
OCC employee purchases stock valued at
$2,000 in contravention of the regulation, the
exemption at §2640.202(a) for interests aris-
ing from the ownership of no more than
$15,000 worth of publicly traded stock will
not apply to the employee’s participation in
matters affecting the bank.

[61 FR 66841, Dec. 18, 1996, as amended at 67
FR 12446, Mar. 19, 2002]

§2640.205

Prior to taking official action in a
matter which an employee Kknows
would affect his financial interest or
the interest of another person specified
in 18 U.S.C. 208(a), an employee must
determine whether one of the exemp-
tions in §§2640.201, 2640.202, or 2640.203
would permit his action notwith-
standing the existence of the disquali-
fying interest. An employee who is un-
sure whether an exemption is applica-
ble in a particular case, should consult
an agency ethics official prior to tak-
ing action in a particular matter.

Employee responsibility.

§2640.206 Existing agency exemptions.

An employee who, prior to January
17, 1997, acted in an official capacity in
a particular matter in which he had a
financial interest, will be deemed to
have acted in accordance with applica-
ble regulations if he acted in reliance
on an exemption issued by his employ-
ing Government agency pursuant to 18
U.S.C. 208(b)(2), as in effect prior to No-
vember 30, 1989.

§2640.301

Subpart C—Individual Waivers

§2640.301 Waivers issued pursuant to
18 U.S.C. 208(b)(1).

(a) Requirements for issuing an indi-
vidual waiver under 18 U.S.C. 208(b)(1).
Pursuant to 18 U.S.C. 208(b)(1), an agen-
cy may determine in an individual case
that a disqualifying financial interest
in a particular matter or matters is
not so substantial as to be deemed like-
ly to affect the integrity of the em-
ployee’s services to the Government.
Upon making that determination, the
agency may then waive the employee’s
disqualification notwithstanding the
financial interest, and permit the em-
ployee to participate in the particular
matter. Waivers issued pursuant to sec-
tion 208(b)(1) should comply with the
following requirements:

(1) The disqualifying financial inter-
est, and the nature and circumstances
of the particular matter or matters,
must be fully disclosed to the Govern-
ment official responsible for appointing
the employee to his position (or other
Government official to whom authority
to issue such a waiver for the employee
has been delegated);

(2) The waiver must be issued in writ-
ing by the Government official respon-
sible for appointing the employee to
his position (or other Government offi-
cial to whom the authority to issue
such a waiver for the employee has
been delegated);

(3) The waiver should describe the
disqualifying financial interest, the
particular matter or matters to which
it applies, the employee’s role in the
matter or matters, and any limitations
on the employee’s ability to act in such
matters;

(4) The waiver shall be based on a de-
termination that the disqualifying fi-
nancial interest is not so substantial as
to be deemed likely to affect the integ-
rity of the employee’s services to the
Government. Statements concerning
the employee’s good character are not
material to, nor a basis for making,
such a decision;

(5) The waiver must be issued prior to
the employee taking any action in the
matter or matters; and

(6) The waiver may apply to both
present and future financial interests,
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provided the interests are described
with sufficient specificity.

NOTE TO PARAGRAPH (a): The disqualifying
financial interest, the particular matter or
matters to which the waiver applies, and the
employee’s role in such matters do not need
to be described with any particular degree of
specificity. For example, if a waiver were to
apply to all matters which an employee
would undertake as part of his official du-
ties, the waiver document would not have to
enumerate those duties. The information
contained in the waiver, however, should
provide a clear understanding of the nature
and identity of the disqualifying financial
interest, the matters to which the waiver
will apply, and the employee’s role in such
matters.

(b) Agency determination concerning
substantiality of the disqualifying finan-
cial interest. In determining whether a
disqualifying financial interest is suffi-
ciently substantial to be deemed likely
to affect the integrity of the employ-
ee’s services to the Government, the
responsible official may consider the
following factors:

(1) The type of interest that is cre-
ating the disqualification (e.g. stock,
bonds, real estate, other securities,
cash payment, job offer, or enhance-
ment of a spouse’s employment);

(2) The identity of the person whose
financial interest is involved, and if
the interest is not the employee’s, the
relationship of that person to the em-
ployee;

(3) The dollar value of the disquali-
fying financial interest, if it is known
or can be estimated (e.g. the amount of
cash payment which may be gained or
lost, the salary of the job which will be
gained or lost, the predictable change
in either the market value of the stock
or the actual or potential profit or loss
or cost of the matter to the company
issuing the stock, the change in the
value of real estate or other securities);

(4) The value of the financial instru-
ment or holding from which the dis-
qualifying financial interest arises (e.g.
the face value of the stock, bond, other
security or real estate) and its value in
relationship to the individual’s assets.
If the disqualifying financial interest is
that of a general partner or organiza-
tion specified in section 208, this infor-
mation must be provided only to the
extent that it is known by the em-
ployee; and

5 CFR Ch. XVI (1-1-20 Edition)

(5) The nature and importance of the
employee’s role in the matter, includ-
ing the extent to which the employee is
called upon to exercise discretion in
the matter.

(6) Other factors which may be taken
into consideration include:

(i) The sensitivity of the matter;

(ii) The need for the employee’s serv-
ices in the particular matter; and

(iii) Adjustments that may be made
in the employee’s duties that would re-
duce or eliminate the likelihood that
the integrity of the employee’s services
would be questioned by a reasonable
person.

§2640.302 Waivers issued pursuant to
18 U.S.C. 208(b)(3).

(a) Requirements for issuing an indi-
vidual waiver under 18 U.S.C. 208(b)(3).
Pursuant to 18 U.S.C. 208(b)(3), an agen-
cy may determine in an individual case
that the prohibition of 18 U.S.C. 208(a)
should not apply to a special Govern-
ment employee serving on, or an indi-
vidual being considered for, appoint-
ment to an advisory committee estab-
lished under the Federal Advisory
Committee Act, notwithstanding the
fact that the individual has one or
more financial interests that would be
affected by the activities of the advi-
sory committee. The agency’s deter-
mination must be based on a certifi-
cation that the need for the employee’s
services outweighs the potential for a
conflict of interest created by the fi-
nancial interest involved. Waivers
issued pursuant to 18 U.S.C. 208(b)(3)
should comply with the following re-
quirements:

(1) The advisory committee upon
which the individual is serving, or will
serve, is an advisory committee within
the meaning of the Federal Advisory
Committee Act, 5 U.S.C. app.;

(2) The waiver must be issued in writ-
ing by the Government official respon-
sible for the individual’s appointment
(or other Government official to which
authority to issue such waivers has
been delegated) after the official re-
views the financial disclosure report
filed by the individual pursuant to the
Ethics in Government Act of 1978;

710



Office of Government Ethics

(3) The waiver must include a certifi-
cation that the need for the individ-
ual’s services on the advisory com-
mittee outweighs the potential for a
conflict of interest;

(4) The facts upon which the certifi-
cation is based should be fully de-
scribed in the waiver, including the na-
ture of the financial interest, and the
particular matter or matters to which
the waiver applies;

(6) The waiver should describe any
limitations on the individual’s ability
to act in the matter or matters;

(6) The waiver must be issued prior to
the individual taking any action in the
matter or matters; and

(7) The waiver may apply to both
present and future financial interests
of the individual, provided the inter-
ests are described with sufficient speci-
ficity.

(b) Agency certification concerning
need for individual’s services. In deter-
mining whether the need for an indi-
vidual’s services on an advisory com-
mittee outweighs the potential for a
conflict of interest created by the dis-
qualifying financial interest, the re-
sponsible official may consider the fol-
lowing factors:

(1) The type of interest that is cre-
ating the disqualification (e.g. stock,
bonds, real estate, other securities,
cash payment, job offer, or enhance-
ment of a spouse’s employment);

(2) The identity of the person whose
financial interest is involved, and if
the interest is not the individual’s, the
relationship of that person to the indi-
vidual;

(3) The uniqueness of the individual’s
qualifications;

(4) The difficulty of locating a simi-
larly qualified individual without a dis-
qualifying financial interest to serve
on the committee;

(5) The dollar value of the disquali-
fying financial interest, if it is known
or can be estimated (e.g. the amount of
cash payment which may be gained or
lost, the salary of the job which will be
gained or lost, the predictable change
in either the market value of the stock
or the actual or potential profit or loss
or cost of the matter to the company
issuing the stock, the change in the
value of real estate or other securities);

§2640.304

(6) The value of the financial instru-
ment or holding from which the dis-
qualifying financial interest arises (e.g.
the face value of the stock, bond, other
security or real estate) and its value in
relationship to the individual’s assets.
If the disqualifying financial interest is
that of a general partner or organiza-
tion specified in section 208, this infor-
mation must be provided only to the
extent that it is known by the em-
ployee; and

(7) The extent to which the disquali-
fying financial interest will be affected
individually or particularly by the ac-
tions of the advisory committee.

§2640.303 Consultation and notifica-
tion regarding waivers.

When practicable, an official is re-
quired to consult formally or infor-
mally with the Office of Government
Ethics prior to granting a waiver re-
ferred to in §§2640.301 and 2640.302. A
copy of each such waiver is to be for-
warded to the Director of the Office of
Government Ethics.

§2640.304 Public availability of agency
waivers.

(a) Availability. A copy of an agency
waiver issued pursuant to 18 U.S.C. 208
(b)) or (b)(3) shall be made available
upon request to the public by the
issuing agency. Public release of waiv-
ers shall be in accordance with the pro-
cedures set forth in section 105 of the
Ethics in Government Act of 1978, as
amended. Those procedures are de-
scribed in 56 CFR 2634.603.

(b) Limitations on availability. In mak-
ing a waiver issued pursuant to 18
U.S.C. 208 (b)(1) or (b)(3) publicly avail-
able, an agency:

(1) May withhold from public disclo-
sure any information contained in the
waiver that would be exempt from dis-
closure pursuant to 5 U.S.C. 552; and

(2) Shall withhold from public disclo-
sure information in a waiver issued
pursuant to 18 U.S.C. 208(b)(3) con-
cerning an individual’s financial
interestwhich is more extensive than
that required to be disclosed by the in-
dividual in his financial disclosure re-
port under the Ethics in Government
Act of 1978, as amended, or which is
otherwise subject to a prohibition on
public disclosure under law.
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