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The provisions of subpart H of part 1201 
shall govern any proceeding for attor-
ney fees and expenses. 

§ 1208.26 Appeals under another law, 
rule, or regulation. 

(a) The VEOA provides that 5 U.S.C. 
3330a shall not be construed to prohibit 
a preference eligible from appealing di-
rectly to the Board from any action 
that is appealable under any other law, 
rule, or regulation, in lieu of adminis-
trative redress under VEOA (5 U.S.C. 
3330a(e)(1)). An appellant may not pur-
sue redress for an alleged violation of 
veterans’ preference under VEOA at 
the same time he pursues redress for 
such violation under any other law, 
rule, or regulation (5 U.S.C. 3330a(e)(2)). 

(b) An appellant who elects to appeal 
to the Board under another law, rule, 
or regulation must comply with the 
provisions of subparts B and C of 5 CFR 
part 1201, including the time of filing 
requirement of 5 CFR 1201.22(b)(1). 

PART 1209—PRACTICES AND PRO-
CEDURES FOR APPEALS AND 
STAY REQUESTS OF PERSONNEL 
ACTIONS ALLEGEDLY BASED ON 
WHISTLEBLOWING OR OTHER 
PROTECTED ACTIVITY 

Subpart A—Jurisdiction and Definitions 

Sec. 
1209.1 Scope. 
1209.2 Jurisdiction. 
1209.3 Application of 5 CFR part 1201. 
1209.4 Definitions. 

Subpart B—Appeals 

1209.5 Time of filing. 
1209.6 Content of appeal; right to hearing. 
1209.7 Burden and degree of proof. 

Subpart C—Stay Requests 

1209.8 Filing a request for a stay. 
1209.9 Content of stay request and response. 
1209.10 Hearing and order ruling on stay re-

quest. 
1209.11 Duration of stay; interim compli-

ance. 

Subpart D—Reports on Applications for 
Transfers 

1209.12 Filing of agency reports. 

Subpart E—Referrals to the Special 
Counsel 

1209.13 Referral of findings to the Special 
Counsel. 

AUTHORITY: 5 U.S.C. 1204, 1221, 2302(b)(8) 
and (b)(9)(A)(i), (B), (C), or (D), and 7701. 

SOURCE: 55 FR 28592, July 12, 1990, unless 
otherwise noted. 

Subpart A—Jurisdiction and 
Definitions 

§ 1209.1 Scope. 

This part governs any appeal or stay 
request filed with the Board by an em-
ployee, former employee, or applicant 
for employment where the appellant 
alleges that a personnel action defined 
in 5 U.S.C. 2302(a)(2) was threatened, 
proposed, taken, or not taken because 
of the appellant’s whistleblowing or 
other protected activity activities. In-
cluded are individual right of action 
appeals authorized by 5 U.S.C. 1221(a), 
appeals of otherwise appealable actions 
allegedly based on the appellant’s whis-
tleblowing or other protected activity, 
and requests for stays of personnel ac-
tions allegedly based on whistleblowing 
or other protected activity. 

[78 FR 39546, July 2, 2013] 

§ 1209.2 Jurisdiction. 

(a) Generally. Under 5 U.S.C. 1221(a), 
an employee, former employee, or ap-
plicant for employment may appeal to 
the Board from agency personnel ac-
tions alleged to have been threatened, 
proposed, taken, or not taken because 
of the appellant’s whistleblowing or 
other protected activity. 

(b) Appeals authorized. The Board ex-
ercises jurisdiction over: 

(1) Individual right of action (IRA) ap-
peals. These are authorized by 5 U.S.C. 
1221(a) with respect to personnel ac-
tions listed in 1209.4(a) of this part that 
are allegedly threatened, proposed, 
taken, or not taken because of the ap-
pellant’s whistleblowing or other pro-
tected activity. If the action is not oth-
erwise directly appealable to the 
Board, the appellant must seek correc-
tive action from the Special Counsel 
before appealing to the Board. 
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Example 1: An agency gives Employee X a 
performance evaluation under 5 U.S.C. chap-
ter 43 that rates him as ‘‘minimally satisfac-
tory.’’ Employee X believes that the agency 
has rated him ‘‘minimally satisfactory’’ be-
cause he reported that his supervisor embez-
zled public funds in violation of Federal law 
and regulation. Because a performance eval-
uation is not an otherwise appealable action, 
Employee X must seek corrective action 
from the Special Counsel before appealing to 
the Board or before seeking a stay of the 
evaluation. If Employee X appeals the eval-
uation to the Board after the Special Coun-
sel proceeding is terminated or exhausted, 
his appeal is an IRA appeal. 

Example 2: As above, an agency gives Em-
ployee X a performance evaluation under 5 
U.S.C. chapter 43 that rates him as ‘‘mini-
mally satisfactory.’’ Employee X believes 
that the agency has rated him ‘‘minimally 
satisfactory’’ because he previously filed a 
Board appeal of the agency’s action sus-
pending him without pay for 15 days. Wheth-
er the Board would have jurisdiction to re-
view Employee X’s performance rating as an 
IRA appeal depends on whether his previous 
Board appeal involved a claim of retaliation 
for whistleblowing. If it did, the Board could 
review the performance evaluation in an IRA 
appeal because the employee has alleged a 
violation of 5 U.S.C. 2302(b)(9)(A)(i). If the 
previous appeal did not involve a claim of re-
taliation for whistleblowing, there might be 
a prohibited personnel practice under sub-
section (b)(9)(A)(ii), but Employee X could 
not establish jurisdiction over an IRA ap-
peal. Similarly, if Employee X believed that 
the current performance appraisal was retal-
iation for his previous protected equal em-
ployment opportunity (EEO) activity, there 
might be a prohibited personnel practice 
under subsection (b)(9)(A)(ii), but Employee 
X could not establish jurisdiction over an 
IRA appeal. 

Example 3: As above, an agency gives Em-
ployee X a performance evaluation under 5 
U.S.C. chapter 43 that rates him as ‘‘mini-
mally satisfactory.’’ Employee X believes 
that the agency has rated him ‘‘minimally 
satisfactory’’ because he testified on behalf 
of a co-worker in an EEO proceeding. The 
Board would have jurisdiction over the per-
formance evaluation in an IRA appeal be-
cause the appellant has alleged a violation of 
5 U.S.C. 2302(b)(9)(B). 

Example 4: Citing alleged misconduct, an 
agency proposes Employee Y’s removal. 
While that removal action is pending, Em-
ployee Y files a complaint with OSC alleging 
that the proposed removal was initiated in 
retaliation for her having disclosed that an 
agency official embezzled public funds in vio-
lation of Federal law and regulation. OSC 
subsequently issues a letter notifying Em-
ployee Y that it has terminated its inves-
tigation of the alleged retaliation with re-

spect to the proposed removal. Employee Y 
may file an IRA appeal with respect to the 
proposed removal. 

(2) Otherwise appealable action ap-
peals. These are appeals to the Board 
under laws, rules, or regulations other 
than 5 U.S.C. 1221(a) that include an al-
legation that the action was based on 
the appellant’s whistleblowing or other 
protected activity. Otherwise appeal-
able actions are listed in 5 CFR 
1201.3(a). An individual who has been 
subjected to an otherwise appealable 
action must make an election of rem-
edies as described in 5 U.S.C. 7121(g) 
and paragraphs (c) and (d) of this sec-
tion. 

Example 5: Same as Example 4 above. While 
the OSC complaint with respect to the pro-
posed removal is pending, the agency effects 
the removal action. OSC subsequently issues 
a letter notifying Employee Y that it has 
terminated its investigation of the alleged 
retaliation with respect to the proposed re-
moval. With respect to the effected removal, 
Employee Y can elect to appeal that action 
directly to the Board or to proceed with a 
complaint to OSC. If she chooses the latter 
option, she may file an IRA appeal when OSC 
has terminated its investigation, but the 
only issue that will be adjudicated in that 
appeal is whether she proves that her pro-
tected disclosure was a contributing factor 
in the removal action and, if so, whether the 
agency can prove by clear and convincing 
evidence that it would have removed Em-
ployee Y in the absence of the protected dis-
closure. If she instead files a direct appeal, 
the agency must prove its misconduct 
charges, nexus, and the reasonableness of the 
penalty, and Employee Y can raise any af-
firmative defenses she might have. 

(c) Issues before the Board in IRA ap-
peals. In an individual right of action 
appeal, the only merits issues before 
the Board are those listed in 5 U.S.C. 
1221(e), i.e., whether the appellant has 
demonstrated that whistleblowing or 
other protected activity was a contrib-
uting factor in one or more covered 
personnel actions and, if so, whether 
the agency has demonstrated by clear 
and convincing evidence that it would 
have taken the same personnel ac-
tion(s) in the absence of the whistle-
blowing or other protected activity. 
The appellant may not raise affirma-
tive defenses, such as claims of dis-
crimination or harmful procedural 
error. In an IRA appeal that concerns 
an adverse action under 5 U.S.C. 7512, 
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the agency need not prove its charges, 
nexus, or the reasonableness of the 
penalty, as a requirement under 5 
U.S.C. 7513(a), i.e., that its action is 
taken ‘‘only for such cause as will pro-
mote the efficiency of the service.’’ 
However, the Board may consider the 
strength of the agency’s evidence in 
support of its adverse action in deter-
mining whether the agency has dem-
onstrated by clear and convincing evi-
dence that it would have taken the 
same personnel action in the absence of 
the whistleblowing or other protected 
activity. 

(d) Elections under 5 U.S.C. 7121(g). (1) 
Under 5 U.S.C. 7121(g)(3), an employee 
who believes he or she was subjected to 
a covered personnel action in retalia-
tion for whistleblowing or other pro-
tected activity ‘‘may elect not more 
than one’’ of 3 remedies: An appeal to 
the Board under 5 U.S.C. 7701; a nego-
tiated grievance under 5 U.S.C. 7121(d); 
or corrective action under subchapters 
II and III of 5 U.S.C. chapter 12, i.e., a 
complaint filed with the Special Coun-
sel (5 U.S.C. 1214), which can be fol-
lowed by an IRA appeal filed with the 
Board (5 U.S.C. 1221). Under 5 U.S.C. 
7121(g)(4), an election is deemed to have 
been made based on which of the 3 ac-
tions the individual files first. 

(2) In the case of an otherwise appeal-
able action as described in paragraph 
(b)(2) of this section, an employee who 
files a complaint with OSC prior to fil-
ing an appeal with the Board has elect-
ed corrective action under subchapters 
II and III of 5 U.S.C. chapter 12, i.e., a 
complaint filed with OSC, which can be 
followed by an IRA appeal with the 
Board. As described in paragraph (c) of 
this section, the IRA appeal in such a 
case is limited to resolving the claim(s) 
of reprisal for whistleblowing or other 
protected activity. 

(e) Elements and Order of Proof. Once 
jurisdiction has been established, the 
merits of a claim of retaliation for 
whistleblowing or other protected ac-
tivity will be adjudicated as follows: 

(1) The appellant must establish by 
preponderant evidence that he or she 
engaged in whistleblowing or other 
protected activity and that his or her 
whistleblowing or other protected ac-
tivity was a contributing factor in a 
covered personnel action. An appellant 

may establish the contributing factor 
element through circumstantial evi-
dence, such as evidence that the offi-
cial taking the personnel action knew 
of the disclosure or protected activity, 
and that the personnel action occurred 
within a period of time such that a rea-
sonable person could conclude that the 
disclosure or protected activity was a 
contributing factor in the personnel ac-
tion. 

(2) If a finding has been made that a 
protected disclosure or other protected 
activity was a contributing factor in 
one or more covered personnel actions, 
the Board will order corrective action 
unless the agency demonstrates by 
clear and convincing evidence that it 
would have taken the same personnel 
action in the absence of such disclosure 
or activity. 

[78 FR 39546, July 2, 2013] 

§ 1209.3 Application of 5 CFR part 
1201. 

Except as expressly provided in this 
part, the Board will apply subparts A, 
B, C, E, F, and G of 5 CFR part 1201 to 
appeals and stay requests governed by 
this part. The Board will apply the pro-
visions of subpart H of part 1201 regard-
ing awards of attorney fees, compen-
satory damages, and consequential 
damages under 5 U.S.C. 1221(g) to ap-
peals governed by this part. 

[78 FR 39547, July 2, 2013] 

§ 1209.4 Definitions. 
(a) Personnel action means, as to indi-

viduals and agencies covered by 5 
U.S.C. 2302: 

(1) An appointment; 
(2) A promotion; 
(3) An adverse action under chapter 

75 of title 5, United States Code or 
other disciplinary or corrective action; 

(4) A detail, transfer, or reassign-
ment; 

(5) A reinstatement; 
(6) A restoration; 
(7) A reemployment; 
(8) A performance evaluation under 

chapter 43 of title 5, United States 
Code; 

(9) A decision concerning pay, bene-
fits, or awards, or concerning edu-
cation or training if the education or 
training may reasonably be expected to 
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lead to an appointment, promotion, 
performance evaluation, or other per-
sonnel action; 

(10) A decision to order psychiatric 
testing or examination; 

(11) The implementation or enforce-
ment of any nondisclosure policy, 
form, or agreement; and 

(12) Any other significant change in 
duties, responsibilities, or working 
conditions. 

(b) Whistleblowing is the making of a 
protected disclosure, that is, a formal 
or informal communication or trans-
mission, but does not include a commu-
nication concerning policy decisions 
that lawfully exercise discretionary au-
thority, unless the employee or appli-
cant providing the disclosure reason-
ably believes that the disclosure evi-
dences any violation of any law, rule, 
or regulation, gross mismanagement, a 
gross waste of funds, an abuse of au-
thority, or a substantial and specific 
danger to public health or safety. It 
does not include a disclosure that is 
specifically prohibited by law or re-
quired by Executive order to be kept 
secret in the interest of national de-
fense or foreign affairs, unless such in-
formation is disclosed to Congress, the 
Special Counsel, the Inspector General 
of an agency, or an employee des-
ignated by the head of the agency to 
receive it. 

(c) Other protected activity means any 
of the following: 

(1) The exercise of any appeal, com-
plaint, or grievance right granted by 
any law, rule, or regulation with re-
gard to remedying a violation of 5 
U.S.C. 2302(b)(8), i.e., retaliation for 
whistleblowing; 

(2) Testifying for or otherwise law-
fully assisting any individual in the ex-
ercise of any right granted by any law, 
rule, or regulation; 

(3) Cooperating with or disclosing in-
formation to Congress, the Inspector 
General of an agency, or the Special 
Counsel, in accordance with applicable 
provisions of law; or 

(4) Refusing to obey an order that 
would require the individual to violate 
a law. 

(d) Contributing factor means any dis-
closure that affects an agency’s deci-
sion to threaten, propose, take, or not 

take a personnel action with respect to 
the individual making the disclosure. 

(e) Clear and convincing evidence is 
that measure or degree of proof that 
produces in the mind of the trier of 
fact a firm belief as to the allegations 
sought to be established. It is a higher 
standard than ‘‘preponderance of the 
evidence’’ as defined in 5 CFR 
1201.56(c)(2). 

(f) Reasonable belief. An employee or 
applicant may be said to have a reason-
able belief when a disinterested ob-
server with knowledge of the essential 
facts known to and readily ascertain-
able by the employee or applicant 
could reasonably conclude that the ac-
tions of the Government evidence the 
violation, mismanagement, waste, 
abuse, or danger in question. 

[55 FR 28592, July 12, 1990, as amended at 62 
FR 17048, Apr. 9, 1997; 77 FR 62374, Oct. 12, 
2012; 78 FR 39547, July 2, 2013] 

Subpart B—Appeals 

§ 1209.5 Time of filing. 

(a) General rule. The appellant must 
seek corrective action from the Special 
Counsel before appealing to the Board 
unless the action being appealed is oth-
erwise appealable directly to the Board 
and the appellant has elected a direct 
appeal. (See § 1209.2(d) regarding elec-
tion of remedies under 5 U.S.C. 7121(g)). 
Where the appellant has sought correc-
tive action, the time limit for filing an 
appeal with the Board is governed by 5 
U.S.C. 1214(a)(3). Under that section, an 
appeal must be filed: 

(1) No later than 65 days after the 
date of issuance of the Special Coun-
sel’s written notification to the appel-
lant that it was terminating its inves-
tigation of the appellant’s allegations 
or, if the appellant shows that the Spe-
cial Counsel’s notification was received 
more than 5 days after the date of 
issuance, within 60 days after the date 
the appellant received the Special 
Counsel’s notification; or, 

(2) At any time after the expiration 
of 120 days, if the Special Counsel has 
not notified the appellant that it will 
seek corrective action on the appel-
lant’s behalf within 120 days of the date 
of filing of the request for corrective 
action. 

VerDate Sep<11>2014 14:52 Jun 29, 2020 Jkt 250010 PO 00000 Frm 00106 Fmt 8010 Sfmt 8010 Y:\SGML\250010.XXX 250010rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2020-10-02T15:32:08-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




