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(1) Award to the winning bidder the 
right and obligation to provide inter-
city passenger rail transportation over 
that route subject to such performance 
standards as FRA may require for a du-
ration consistent with § 269.3(b); 

(2) Award to the winning bidder an 
operating subsidy, as determined by 
FRA and based on Amtrak’s final au-
dited publically-reported fully-allo-
cated operating costs of the route for 
the prior fiscal year, excluding costs 
related to Other Postretirement Em-
ployee Benefits, Amtrak Performance 
Tracking System Asset Allocations, 
Project Related Costs, and Amtrak Of-
fice of Inspector General activities, 
subject to the availability of funding, 
for the first year at a level that does 
not exceed 90 percent of the level in ef-
fect for that specific route during the 
fiscal year preceding the fiscal year in 
which the petition was received, ad-
justed for inflation; 

(3) State that any award of an oper-
ating subsidy is made annually, is sub-
ject to the availability of funding, and 
is based on the amount calculated 
under paragraph (b)(2) of this section, 
adjusted for inflation; 

(4) Condition the operating and sub-
sidy rights upon the winning bidder 
providing intercity passenger rail 
transportation over the route that is 
no less frequent, nor over a shorter dis-
tance, than Amtrak provided on that 
route before the award; 

(5) Condition the operating and sub-
sidy rights upon the winning bidder’s 
compliance with performance stand-
ards FRA may require, but which, at a 
minimum, must meet or exceed the 
performance required of or achieved by 
Amtrak on the applicable route during 
the fiscal year immediately preceding 
the year the bid is submitted; 

(6) Subject the winning bidder to the 
grant conditions established by 49 
U.S.C. 24405; and 

(7) Subject the winning bidder to the 
requirements of the appropriations 
act(s) funding the contract. 

(c) Publication. The winning bidder 
shall make their bid available to the 
public after the bid award with any ap-
propriate redactions for confidential or 
proprietary information. 

§ 269.15 Access to facilities; employees. 
(a) Access to facilities. (1) If the award 

under § 269.13 is made to an eligible pe-
titioner, Amtrak must provide that eli-
gible petitioner access to the Amtrak- 
owned reservation system, stations, 
and facilities directly related to oper-
ations of the awarded route(s). 

(2) If Amtrak and the eligible peti-
tioner awarded a route cannot agree on 
the terms of access, either party may 
petition the Surface Transportation 
Board under 49 U.S.C. 24711(g). 

(b) Employees. The employees of any 
person, except as provided in a collec-
tive bargaining agreement, an eligible 
petitioner uses in the operation of a 
route under this part shall be consid-
ered an employee of that eligible peti-
tioner and subject to the applicable 
Federal laws and regulations governing 
similar crafts or classes of employees 
of Amtrak. 

(c) Hiring preference. The winning bid-
der must provide hiring preference to 
qualified Amtrak employees displaced 
by the award of the bid, consistent 
with the staffing plan the winning bid-
der submits and the grant conditions 
established by 49 U.S.C. 24405. 

§ 269.17 Cessation of service. 
(a) If an eligible petitioner awarded a 

route under this part ceases to operate 
the service or fails to fulfill its obliga-
tions under the contract required 
under § 269.13, the Administrator, in 
collaboration with the Surface Trans-
portation Board, shall take any nec-
essary action consistent with title 49 of 
the United States Code to enforce the 
contract and ensure the continued pro-
vision of service, including the install-
ment of an interim service and re-bid-
ding the contract to operate the serv-
ice. 

(b) In re-bidding the contract, the en-
tity providing service must either be 
Amtrak or an eligible petitioner. 

PART 270—SYSTEM SAFETY 
PROGRAM 

Subpart A—General 

Sec. 
270.1 Purpose and scope. 
270.3 Application. 
270.5 Definitions. 
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270.7 Penalties and responsibility for com-
pliance. 

Subpart B—System Safety Program 
Requirements 

270.101 System safety program; general. 
270.103 System safety program plan. 
270.105 Discovery and admission as evidence 

of certain information. 
270.107 Consultation requirements. 

Subpart C—Review, Approval, and 
Retention of System Safety Program Plans 

270.201 Filing and approval. 
270.203 Retention of system safety program 

plan. 

Subpart D—System Safety Program Internal 
Assessments and External Auditing 

270.301 General. 
270.303 Internal system safety program as-

sessment. 
270.305 External safety audit. 
APPENDIX A TO PART 270 [RESERVED] 
APPENDIX B TO PART 270—FEDERAL RAILROAD 

ADMINISTRATION GUIDANCE ON THE SYS-
TEM SAFETY PROGRAM CONSULTATION 
PROCESS 

APPENDIX C TO PART 270—PROCEDURES FOR 
SUBMISSION OF SSP PLANS AND STATE-
MENTS FROM DIRECTLY AFFECTED EM-
PLOYEES 

AUTHORITY: 49 U.S.C. 20103, 20106–20107, 
20118–20119, 20156, 21301, 21304, 21311; 28 U.S.C. 
2461, note; and 49 CFR 1.89. 

SOURCE: 81 FR 53896, Aug. 12, 2016, unless 
otherwise noted. 

Subpart A—General 
§ 270.1 Purpose and scope. 

(a) The purpose of this part is to im-
prove railroad safety through struc-
tured, proactive processes and proce-
dures developed and implemented by 
passenger rail operations. This part re-
quires certain passenger rail operations 
to establish a system safety program 
that systematically evaluates railroad 
safety hazards and the resulting risks 
on their systems and manages those 
risks to reduce the number and rates of 
railroad accidents, incidents, injuries, 
and fatalities. 

(b) This part prescribes minimum 
Federal safety standards for the prepa-
ration, adoption, and implementation 
of railroad system safety programs. 
This part does not restrict passenger 
rail operations from adopting and en-

forcing additional or more stringent re-
quirements not inconsistent with this 
part. 

(c) This part prescribes the protec-
tion of information generated solely 
for the purpose of planning, imple-
menting, or evaluating a system safety 
program under this part. 

[81 FR 53896, Aug. 12, 2016, as amended at 85 
FR 12843, Mar. 4, 2020] 

§ 270.3 Application. 
(a) Except as provided in paragraph 

(b) of this section, this part applies to 
all— 

(1) Passenger rail operations that op-
erate intercity or commuter passenger 
train service on the general railroad 
system of transportation; and 

(2) Passenger rail operations that op-
erate commuter or other short-haul 
rail passenger train service in a metro-
politan or suburban area (as described 
by 49 U.S.C. 20102(2)), including public 
authorities operating passenger train 
service. 

(b) This part does not apply to: 
(1) Rapid transit operations in an 

urban area that are not connected to 
the general railroad system of trans-
portation; 

(2) Tourist, scenic, historic, or excur-
sion operations, whether on or off the 
general railroad system of transpor-
tation; 

(3) Operation of private cars, includ-
ing business/office cars and circus 
trains; or 

(4) Railroads that operate only on 
track inside an installation that is not 
part of the general railroad system of 
transportation (i.e., plant railroads, as 
defined in § 270.5). 

[81 FR 53896, Aug. 12, 2016, as amended at 85 
FR 12843, Mar. 4, 2020] 

§ 270.5 Definitions. 
As used in this part— 
Administrator means the Federal Rail-

road Administrator or his or her dele-
gate. 

Confidential Close Call Reporting Sys-
tem (C3RS) means an FRA-sponsored 
voluntary program designed to improve 
the safety of railroad operations by al-
lowing railroad employees to confiden-
tially report currently unreported or 
underreported unsafe events. 
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Configuration management means a 
process that ensures that the configu-
rations of all property, equipment, and 
system design elements are accurately 
documented. 

FRA means the Federal Railroad Ad-
ministration. 

Fully implemented means that all ele-
ments of a system safety program as 
described in the SSP plan are estab-
lished and applied to the safety man-
agement of the passenger rail oper-
ation. 

Hazard means any real or potential 
condition (as identified in a risk-based 
hazard analysis) that can cause injury, 
illness, or death; damage to or loss of a 
system, equipment, or property; or 
damage to the environment. 

Passenger means a person, excluding 
an on-duty employee, who is on board, 
boarding, or alighting from a rail vehi-
cle for the purpose of travel. 

Passenger rail operation means an 
intercity, commuter, or other short- 
haul passenger rail service. 

Person means an entity of any type 
covered under 49 U.S.C. 21301, includ-
ing, but not limited to, the following: 
A railroad; a manager, supervisor, offi-
cial, or other employee or agent of a 
railroad; any owner, manufacturer, les-
sor, or lessee of railroad equipment, 
track, or facilities; any independent 
contractor or subcontractor providing 
goods or services to a railroad; any em-
ployee of such owner, manufacturer, 
lessor, lessee, or independent con-
tractor or subcontractor. 

Plant railroad means a plant or in-
stallation that owns or leases a loco-
motive, uses that locomotive to switch 
cars throughout the plant or installa-
tion, and is moving goods solely for use 
in the facility’s own industrial proc-
esses. The plant or installation could 
include track immediately adjacent to 
the plant or installation if the plant 
railroad leases the track from the gen-
eral system railroad and the lease pro-
vides for (and actual practice entails) 
the exclusive use of that trackage by 
the plant railroad and the general sys-
tem railroad for purposes of moving 
only cars shipped to or from the plant. 
A plant or installation that operates a 
locomotive to switch or move cars for 
other entities, even if solely within the 
confines of the plant or installation, 

rather than for its own purposes or in-
dustrial processes, is not considered a 
plant railroad because the performance 
of such activity makes the operation 
part of the general railroad system of 
transportation. 

Positive train control system means a 
system designed to prevent train-to- 
train collisions, overspeed derailments, 
incursions into established work zone 
limits, and the movement of a train 
through a switch left in the wrong po-
sition, as described in subpart I of part 
236 of this chapter. 

Rail vehicle means railroad rolling 
stock, including, but not limited to, 
passenger and maintenance vehicles. 

Railroad means— 
(1) Any form of non-highway ground 

transportation that runs on rails or 
electromagnetic guideways, includ-
ing— 

(i) Commuter or other short-haul rail 
passenger service in a metropolitan or 
suburban area and commuter railroad 
service that was operated by the Con-
solidated Rail Corporation on January 
1, 1979; and 

(ii) High speed ground transportation 
systems that connect metropolitan 
areas, without regard to whether those 
systems use new technologies not asso-
ciated with traditional railroads, but 
does not include rapid transit oper-
ations in an urban area that are not 
connected to the general railroad sys-
tem of transportation; and 

(2) A person or organization that pro-
vides railroad transportation, whether 
directly or by contracting out oper-
ation of the railroad to another person. 

Risk means the combination of the 
probability (or frequency of occur-
rence) and the consequence (or sever-
ity) of a hazard. 

Risk-based hazard management means 
the processes (including documenta-
tion) used to identify and analyze haz-
ards, assess and rank corresponding 
risks, and eliminate or mitigate the re-
sulting risks. 

Safety culture means the shared val-
ues, actions and behaviors that dem-
onstrate commitment to safety over 
competing goals and demands. 

SSP plan means system safety pro-
gram plan. 
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System safety means the application 
of management, economic, and engi-
neering principles and techniques to 
optimize all aspects of safety, within 
the constraints of operational effec-
tiveness, time, and cost, throughout all 
phases of a system life cycle. 

System safety program means a com-
prehensive process for the application 
of management and engineering prin-
ciples and techniques to optimize all 
aspects of safety. 

System safety program plan means a 
document developed by the passenger 
rail operation that implements and 
supports the system safety program. 

Tourist, scenic, historic, or excursion 
operations means railroad operations 
that carry passengers, often using anti-
quated equipment, with the convey-
ance of the passengers to a particular 
destination not being the principal pur-
pose. Train movements of new pas-
senger equipment for demonstration 
purposes are not tourist, scenic, his-
toric, or excursion operations. 

[81 FR 53896, Aug. 12, 2016, as amended at 85 
FR 12843, Mar. 4, 2020] 

§ 270.7 Penalties and responsibility for 
compliance. 

(a) Any person who violates any re-
quirement of this part or causes the 
violation of any such requirement is 
subject to a civil penalty of at least the 
minimum civil monetary penalty and 
not more than the ordinary maximum 
civil monetary penalty per violation, 
except that: Penalties may be assessed 
against individuals only for willful vio-
lations, and, where a grossly negligent 
violation or a pattern of repeated vio-
lations has created an imminent haz-
ard of death or injury to persons, or 
has caused death or injury, a penalty 
not to exceed the aggravated maximum 
civil monetary penalty per violation 
may be assessed. See 49 CFR part 209, 
appendix A. Each day a violation con-
tinues shall constitute a separate of-
fense. Any person who knowingly and 
willfully falsifies a record or report re-
quired by this part may be subject to 
criminal penalties under 49 U.S.C. 
21311. FRA’s website at www.fra.dot.gov 
contains a schedule of civil penalty 
amounts used in connection with this 
part. 

(b) Although the requirements of this 
part are stated in terms of the duty of 
a railroad or passenger rail operation, 
when any person, including a con-
tractor or subcontractor to a railroad, 
performs any function covered by this 
part, that person (whether or not a 
railroad or passenger rail operation) 
shall perform that function in accord-
ance with this part. 

(c)(1) All persons providing intercity 
rail passenger or commuter (or other 
short-haul) rail passenger service share 
responsibility for ensuring compliance 
with this part. Nothing in this para-
graph (c), however, shall restrict the 
ability to provide for an appropriate 
designation of responsibility for com-
pliance with this part. 

(2)(i) Any passenger rail operation 
subject to this part may designate a 
person as responsible for compliance 
with this part by including a designa-
tion of responsibility in the SSP plan. 
This designation must be included in 
the SSP plan’s statement describing 
the passenger rail operation’s manage-
ment and organizational structure and 
include the information specified by 
§ 270.103(e)(6). 

(ii) A passenger rail operation subject 
to this part may notify FRA of a des-
ignation of responsibility before sub-
mitting an SSP plan by first submit-
ting a designation of responsibility no-
tice to the Associate Administrator for 
Railroad Safety and Chief Safety Offi-
cer. The notice must include all infor-
mation required under § 270.103(e)(6), 
and this information must also be in-
cluded in the SSP plan. 

[85 FR 12843, Mar. 4, 2020] 

Subpart B—System Safety Program 
Requirements 

§ 270.101 System safety program; gen-
eral. 

(a) Each passenger rail operation sub-
ject to this part shall establish and 
fully implement a system safety pro-
gram that continually and systemati-
cally evaluates railroad safety hazards 
on its system and manages the result-
ing risks to reduce the number and 
rates of railroad accidents, incidents, 
injuries, and fatalities. A system safety 
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program shall include a risk-based haz-
ard management program and risk- 
based hazard analysis designed to 
proactively identify hazards and miti-
gate or eliminate the resulting risks. 
The system safety program shall be 
fully implemented and supported by a 
written SSP plan described in § 270.103. 

(b) A system safety program shall be 
designed so that it promotes and sup-
ports a positive railroad safety culture. 

[85 FR 12844, Mar. 4, 2020] 

§ 270.103 System safety program plan. 
(a) General. (1) Each passenger rail 

operation subject to this part shall 
adopt and fully implement a system 
safety program through a written SSP 
plan that, at a minimum, contains the 
elements in this section. This SSP plan 
shall be approved by FRA under the 
process specified in § 270.201. 

(2) Each passenger rail operation sub-
ject to this part shall communicate 
with each railroad that hosts passenger 
train service for that passenger rail op-
eration and coordinate the portions of 
the SSP plan applicable to the railroad 
hosting the passenger train service. 

(b) System safety program policy state-
ment. Each SSP plan shall contain a 
policy statement that endorses the pas-
senger rail operation’s system safety 
program. This policy statement shall: 

(1) Define the passenger rail oper-
ation’s authority for the establishment 
and implementation of the system 
safety program; 

(2) Describe the safety philosophy 
and safety culture of the passenger rail 
operation; and 

(3) Be signed by the chief official of 
the passenger rail operation. 

(c) System safety program goals. Each 
SSP plan shall contain a statement de-
fining the goals for the passenger rail 
operation’s system safety program. 
This statement shall describe clear 
strategies on how the goals will be 
achieved and what management’s re-
sponsibilities are to achieve them. At a 
minimum, the goals shall be: 

(1) Long-term; 
(2) Meaningful; 
(3) Measurable; and 
(4) Focused on the identification of 

hazards and the mitigation or elimi-
nation of the resulting risks. 

(d) Rail system description. (1) Each 
SSP plan shall include a statement de-
scribing the rail system. The descrip-
tion shall include: The rail operations, 
including any host operations; the 
physical characteristics of the rail sys-
tem; the scope of rail service; the rail 
system’s maintenance activities; and 
any other pertinent aspects of the rail 
system. 

(2) Each SSP plan shall identify the 
persons that enter into a contractual 
relationship with the passenger rail op-
eration to either perform significant 
safety-related services on the pas-
senger rail operation’s behalf or to uti-
lize significant safety-related services 
provided by the passenger rail oper-
ation for purposes related to railroad 
operations. 

(3) Each SSP plan shall describe the 
relationships and responsibilities be-
tween the passenger rail operation and: 
Host railroads, contractor operators, 
shared track/corridor operators, and 
persons providing or utilizing signifi-
cant safety-related services as identi-
fied pursuant to paragraph (d)(2) of this 
section. 

(e) Management and organizational 
structure. Each SSP plan shall contain 
a statement that describes the manage-
ment and organizational structure of 
the passenger rail operation. This 
statement shall include the following: 

(1) A chart or other visual represen-
tation of the organizational structure 
of the passenger rail operation; 

(2) A description of the passenger rail 
operation’s management responsibil-
ities within the system safety program; 

(3) A description of how safety re-
sponsibilities are distributed within 
the rail organization; 

(4) Clear identification of the lines of 
authority used by the passenger rail 
operation to manage safety issues; 

(5) A description of the roles and re-
sponsibilities in the passenger rail op-
eration’s system safety program for 
each host railroad, contractor oper-
ator, shared track/corridor operator, 
and any persons utilizing or providing 
significant safety-related services as 
identified pursuant to (d)(2) of this sec-
tion. As part of this description, the 
SSP plan shall describe how each host 
railroad, contractor operator, shared 
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track/corridor operator, and any per-
sons utilizing or providing significant 
safety-related services as identified 
pursuant to paragraph (d)(2) of this sec-
tion supports and participates in the 
passenger rail operation’s system safe-
ty program, as appropriate; and 

(6) If a passenger rail operation sub-
ject to this part designates a person as 
responsible for compliance with this 
part under § 270.7(c)(2), the following in-
formation must be included in the pas-
senger rail operation’s SSP plan and 
any notice of designation submitted 
under § 270.7(c)(2): 

(i) The name and contact information 
of the designator; 

(ii) The name and contact informa-
tion of the designated entity and a 
statement signed by an authorized rep-
resentative of the designated entity ac-
knowledging responsibility for compli-
ance with this part; 

(iii) A statement affirming that a 
copy of the designation has been pro-
vided to the primary point of contact 
for each non-profit employee labor or-
ganization representing directly af-
fected employees for consultation pur-
poses under § 270.107(a)(2); and 

(iv) A description of how directly af-
fected employees not represented by a 
non-profit employee labor organization 
were notified of the designation for 
consultation purposes under § 270.107(a). 

(f) System safety program implementa-
tion process. (1) Each SSP plan shall 
contain a statement that describes the 
process the passenger rail operation 
will use to implement its system safety 
program. As part of the implementa-
tion process, the SSP plan shall de-
scribe: 

(i) Roles and responsibilities of each 
position that has significant responsi-
bility for implementing the system 
safety program, including those held 
by employees and other persons uti-
lizing or providing significant safety- 
related services as identified pursuant 
to (d)(2) of this section; and 

(ii) Milestones necessary to be 
reached to fully implement the pro-
gram. 

(2) A system safety program shall be 
fully implemented within 36 months of 
FRA’s approval of the SSP plan pursu-
ant to subpart C of this part. 

(g) Maintenance, repair, and inspection 
program. (1) Each SSP plan shall iden-
tify and describe the processes and pro-
cedures used for maintenance and re-
pair of infrastructure and equipment 
directly affecting railroad safety. Ex-
amples of infrastructure and equip-
ment that directly affect railroad safe-
ty include: Fixed facilities and equip-
ment, rolling stock, signal and train 
control systems, track and right-of- 
way, passenger train/station platform 
interface (gaps), and traction power 
distribution systems. 

(2) Each description of the processes 
and procedures used for maintenance 
and repair of infrastructure and equip-
ment directly affecting safety shall in-
clude the processes and procedures 
used to conduct testing and inspections 
of the infrastructure and equipment. 

(3) If a manual or manuals comply 
with all applicable Federal regulations 
and describe the processes and proce-
dures that satisfy this section, the SSP 
plan may reference those manuals. 
FRA approval of an SSP plan that con-
tains or references such manuals is not 
approval of the manuals themselves; 
each manual must independently com-
ply with applicable regulations and is 
subject to a civil penalty if not in com-
pliance with applicable regulations. 

(4) The identification and description 
required by this section of the proc-
esses and procedures used for mainte-
nance, repair, and inspection of infra-
structure and equipment directly af-
fecting railroad safety is not intended 
to address and should not include pro-
cedures to address employee working 
conditions that arise in the course of 
conducting such maintenance, repair, 
and inspection of infrastructure and 
equipment directly affecting railroad 
safety as set forth in the plan. FRA 
does not intend to approve any specific 
portion of an SSP plan that relates ex-
clusively to employee working condi-
tions. 

(h) Rules compliance and procedures re-
view. Each SSP plan shall contain a 
statement describing the processes and 
procedures used by the passenger rail 
operation to develop, maintain, and 
comply with applicable rules and pro-
cedures directly affecting railroad safe-
ty and to comply with the applicable 
railroad safety laws and regulations 
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found in this chapter. The statement 
shall identify: 

(1) The operating and safety rules 
and maintenance procedures that are 
subject to review under this chapter; 

(2) Techniques used to assess the 
compliance of the passenger rail oper-
ation’s employees with applicable oper-
ating and safety rules and maintenance 
procedures, and applicable railroad 
safety laws and regulations; and 

(3) Techniques used to assess the ef-
fectiveness of the passenger rail oper-
ation’s supervision relating to the com-
pliance with the applicable operating 
and safety rules and maintenance pro-
cedures, and applicable railroad safety 
laws and regulations. 

(i) System safety program employee/con-
tractor training. (1) Each employee who 
is responsible for implementing and 
supporting the system safety program, 
and any persons utilizing or providing 
significant safety-related services will 
be trained on the passenger rail oper-
ation’s system safety program. 

(2) Each passenger rail operation 
shall establish and describe in its SSP 
plan a system safety program training 
plan. A system safety program training 
plan shall set forth the procedures by 
which employees that are responsible 
for implementing and supporting the 
system safety program, and any per-
sons utilizing or providing significant 
safety-related services, will be trained 
on the system safety program. A sys-
tem safety program training plan shall 
help ensure that all personnel who are 
responsible for implementing and sup-
porting the system safety program un-
derstand the goals of the program, are 
familiar with the elements of the pro-
gram, and have the requisite knowl-
edge and skills to fulfill their respon-
sibilities under the program. 

(3) For each position identified pursu-
ant to paragraph (f)(1)(i) of this sec-
tion, the training plan shall describe 
the frequency and content of the sys-
tem safety program training that the 
position receives. 

(4) If a position is not identified 
under paragraph (f)(1)(i) of this section 
as having significant responsibility to 
implement the system safety program 
but the position is safety-related or has 
a significant impact on safety, per-
sonnel in those positions shall receive 

training in basic system safety con-
cepts and the system safety implica-
tions of their position. 

(5) Training under this subpart may 
include, but is not limited to, class-
room, computer-based, or correspond-
ence training. 

(6) The passenger rail operation shall 
keep a record of all training conducted 
under this part and update that record 
as necessary. The system safety pro-
gram training plan shall set forth the 
process used to maintain and update 
the necessary training records required 
by this part. 

(7) The system safety program train-
ing plan shall set forth the process 
used by the passenger rail operation to 
ensure that it is complying with the 
training requirements set forth in the 
training plan. 

(j) Emergency management. Each SSP 
plan shall contain a statement that de-
scribes the processes used to manage 
emergencies that may arise within the 
passenger rail operation’s system in-
cluding, but not limited to, the proc-
esses to comply with applicable emer-
gency equipment standards in part 238 
of this chapter and the passenger train 
emergency preparedness requirements 
in part 239 of this chapter. 

(k) Workplace safety. Each SSP plan 
shall contain a statement that de-
scribes the programs established to 
protect the safety of the passenger rail 
operation’s employees and contractors. 
The statement shall include a descrip-
tion of: 

(1) The processes that help ensure the 
safety of employees and contractors 
while working on or in close proximity 
to railroad property as described in 
paragraph (d) of this section; 

(2) The processes that help ensure 
that employees and contractors under-
stand the requirements established by 
the passenger rail operation pursuant 
to paragraph (f)(1) of this section; 

(3) Any fitness-for-duty programs or 
any medical monitoring programs; and 

(4) The standards for the control of 
alcohol and drug use in part 219 of this 
chapter. 

(l) Public safety outreach program. 
Each passenger rail operation shall es-
tablish and set forth a statement in its 
SSP plan that describes its public safe-
ty outreach program to provide safety 
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information to railroad passengers and 
the general public. Each passenger rail 
operation’s safety outreach program 
shall provide a means for railroad pas-
sengers and the general public to re-
port any observed hazards. 

(m) Accident/incident reporting and in-
vestigation. Each SSP plan shall include 
a statement that describes the proc-
esses that the passenger rail operation 
uses to receive notification of acci-
dents/incidents, investigate and report 
those accidents/incidents, and develop, 
implement, and track any corrective 
actions found necessary to address an 
investigation’s finding(s). 

(n) Safety data acquisition. Each pas-
senger rail operation shall establish 
and set forth a statement in its SSP 
plan that describes the processes it 
uses to collect, maintain, analyze, and 
distribute safety data in support of the 
system safety program. 

(o) Contract procurement requirements. 
Each SSP plan shall set forth a state-
ment that describes the process(es) 
used to help ensure that safety con-
cerns and hazards are adequately ad-
dressed during the safety-related con-
tract procurement process. 

(p) Risk-based hazard management pro-
gram. Each passenger rail operation 
shall establish a risk-based hazard 
management program as part of the 
system safety program. The risk-based 
hazard management program shall be 
fully described in the SSP plan. 

(1) The risk-based hazard manage-
ment program shall establish: 

(i) The processes or procedures used 
in the risk-based hazard analysis to 
identify hazards on the rail system; 

(ii) The processes or procedures used 
in the risk-based hazard analysis to 
analyze identified hazards and support 
the risk-based hazard management pro-
gram; 

(iii) The methods used in the risk- 
based hazard analysis to determine the 
severity and frequency of hazards and 
to determine the corresponding risk; 

(iv) The methods used in the risk- 
based hazard analysis to identify ac-
tions that mitigate or eliminate haz-
ards and corresponding risks; 

(v) The process for setting goals for 
the risk-based hazard management pro-
gram and how performance against the 
goals will be reported; 

(vi) The process to make decisions 
that affect the safety of the rail system 
relative to the risk-based hazard man-
agement program; 

(vii) The methods used in the risk- 
based hazard management program to 
support continuous safety improve-
ment throughout the life of the rail 
system; and 

(viii) The methods used to maintain 
records of identified hazards and risks 
and the mitigation or elimination of 
the identified hazards and risks 
throughout the life of the rail system. 

(2) The SSP plan’s description of the 
risk-based hazard management pro-
gram shall include: 

(i) The position title of the indi-
vidual(s) responsible for administering 
the risk-based hazard management pro-
gram; 

(ii) The identities of stakeholders 
who will participate in the risk-based 
hazard management program; and 

(iii) The position title of the partici-
pants and structure of any hazard man-
agement teams or safety committees 
that may be established to support the 
risk-based hazard management pro-
gram. 

(q) Risk-based hazard analysis. (1) 
Once FRA approves a passenger rail op-
eration’s SSP plan pursuant to 
§ 270.201(b), the risk-based hazard anal-
ysis methodology identified in para-
graphs (p)(1)(i) through (iii) of this sec-
tion shall be applied to identify and 
analyze hazards on the rail system and 
to determine the resulting risks. At a 
minimum, the aspects of the rail sys-
tem that shall be analyzed include: Op-
erating rules and practices, infrastruc-
ture, equipment, employee levels and 
schedules, management structure, em-
ployee training, and other aspects that 
have an impact on railroad safety not 
covered by railroad safety regulations 
or other Federal regulations. 

(2) A risk-based hazard analysis shall 
identify specific actions that shall be 
implemented using the methods de-
scribed in paragraph (p)(1)(iv) of this 
section that will mitigate or eliminate 
the hazards and resulting risks identi-
fied by paragraph (q)(1) of this section. 

(3) A passenger rail operation shall 
also conduct a risk-based hazard anal-
ysis pursuant to paragraphs (q)(1) and 
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(2) of this section when there are sig-
nificant operational changes, system 
extensions, system modifications, or 
other circumstances that have a direct 
impact on railroad safety. 

(r) Technology analysis and implemen-
tation plan. (1) A passenger rail oper-
ation shall develop, and periodically 
update as necessary, a technology anal-
ysis and implementation plan as de-
scribed by this paragraph. The pas-
senger rail operation shall include this 
technology analysis and implementa-
tion plan in its SSP plan. 

(2) A passenger rail operation’s tech-
nology analysis and implementation 
plan shall describe the process used to: 

(i) Identify and analyze current, new, 
or novel technologies that will miti-
gate or eliminate the hazards and re-
sulting risks identified by the risk- 
based hazard analysis pursuant to 
paragraph (q)(1) of this section; and 

(ii) Analyze the safety impact, feasi-
bility, and costs and benefits of imple-
menting the technologies identified by 
the processes under paragraph (r)(2)(i) 
of this section that will mitigate or 
eliminate hazards and the resulting 
risks. 

(3) Once FRA approves a passenger 
rail operation’s SSP plan pursuant to 
§ 270.201(b), including the technology 
analysis and implementation plan, the 
passenger rail operation shall apply: 

(i) The processes described in para-
graph (r)(2)(i) of this section to identify 
and analyze technologies that will 
mitigate or eliminate the hazards and 
resulting risks identified by the risk- 
based hazard analysis pursuant to 
paragraph (q)(1) of this section. At a 
minimum, the technologies a passenger 
rail operation shall consider as part of 
its technology analysis are: Processor- 
based technologies, positive train con-
trol systems, electronically-controlled 
pneumatic brakes, rail integrity in-
spection systems, rail integrity warn-
ing systems, switch position monitors 
and indicators, trespasser prevention 
technology, and highway-rail grade 
crossing warning and protection tech-
nology; and 

(ii) The processes described in para-
graph (r)(2)(ii) of this section to the 
technologies identified by the analysis 
under paragraph (r)(3)(i) of this section. 

(4) If a passenger rail operation de-
cides to implement any of the tech-
nologies identified in paragraph (r)(3) 
of this section, in the technology anal-
ysis and implementation plan in the 
SSP plan, the passenger rail operation 
shall: 

(i) Describe how it will develop, 
adopt, implement, maintain, and use 
the identified technologies; and 

(ii) Set forth a prioritized implemen-
tation schedule for the development, 
adoption, implementation and mainte-
nance of those technologies over a 10- 
year period. 

(5) Except as required by subpart I of 
part 236 of this chapter, if a passenger 
rail operation decides to implement a 
positive train control system as part of 
its technology analysis and implemen-
tation plan, the technology implemen-
tation plan shall set forth and comply 
with a schedule for implementation of 
the positive train control system con-
sistent with the deadlines in the Posi-
tive Train Control Enforcement and 
Implementation Act of 2015, Public 
Law 114–73, 129 Stat. 576–82 (Oct. 29, 
2015), and 49 CFR 236.1005(b)(7). 

(6) The passenger rail operation shall 
not include in its SSP plan the anal-
ysis conducted pursuant to paragraph 
(r)(3) of this section. A passenger rail 
operation shall make the results of any 
analysis conducted pursuant to para-
graph (r)(3) of this section available 
upon request to representatives of FRA 
and States participating under part 212 
of this chapter. 

(s) Safety Assurance—(1) Change man-
agement. Each passenger rail operation 
shall establish and set forth a state-
ment in its SSP plan describing the 
processes and procedures used to man-
age significant operational changes, 
system extensions, system modifica-
tions, or other significant changes that 
will have a direct impact on railroad 
safety. 

(2) Configuration management. Each 
passenger rail operation shall establish 
a configuration management program 
and describe the program in its SSP 
plan. The configuration management 
program shall: 

(i) Identify who has authority to 
make configuration changes; 
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(ii) Establish processes to make con-
figuration changes to the rail system; 
and 

(iii) Establish processes to ensure 
that all departments of the system af-
fected by the configuration changes are 
formally notified and approve of the 
change. 

(3) Safety certification. Each passenger 
rail operation shall establish and set 
forth a statement in its SSP plan that 
describes the certification process used 
to help ensure that safety concerns and 
hazards are adequately addressed be-
fore the initiation of operations or 
major projects to extend, rehabilitate, 
or modify an existing system or replace 
vehicles and equipment. 

(t) Safety culture. Each SSP plan shall 
contain a statement that describes how 
the passenger rail operation measures 
the success of its safety culture identi-
fied in paragraph (b)(2) of this section. 

[85 FR 12844, Mar. 4, 2020] 

§ 270.105 Discovery and admission as 
evidence of certain information. 

(a) Protected information. Except as 
provided in paragraph (a)(3) of this sec-
tion, any information compiled or col-
lected after August 14, 2017, solely for 
the purpose of planning, implementing, 
or evaluating a system safety program 
under this part shall not be subject to 
discovery, admitted into evidence, or 
considered for other purposes in a Fed-
eral or State court proceeding for dam-
ages involving personal injury, wrong-
ful death, or property damage. For pur-
poses of this section: 

(1) ‘‘Information’’ includes plans, re-
ports, documents, surveys, schedules, 
lists, or data, and specifically includes 
a passenger rail operation’s analysis of 
its safety risks under § 270.103(q)(1) and 
a passenger rail operation’s statement 
of mitigation measures under 
§ 270.103(q)(2); 

(2) ‘‘Solely’’ means that a passenger 
rail operation originally compiled or 
collected the information for the exclu-
sive purpose of planning, imple-
menting, or evaluating a system safety 
program under this part. Information 
compiled or collected for any other 
purpose is not protected, even if the 
passenger rail operation also uses that 
information for a system safety pro-
gram. ‘‘Solely’’ also means that a pas-

senger rail operation continues to use 
that information only for its system 
safety program. If a passenger rail op-
eration subsequently uses for any other 
purpose information that was initially 
compiled or collected for a system safe-
ty program, this section does not pro-
tect that information to the extent 
that it is used for the non-system safe-
ty program purpose. The use of that in-
formation within the passenger rail op-
eration’s system safety program, how-
ever, remains protected. This section 
does not protect information that is re-
quired to be compiled or collected pur-
suant to any other provision of law of 
regulation; and 

(3) A passenger rail operation may in-
clude a Confidential Close Call Report-
ing System (C3RS) program in a system 
safety program established under this 
part. For Federal or State court pro-
ceedings described by this paragraph 
(a) that are initiated after March 4, 
2021, the information protected by this 
paragraph (a) includes C3RS informa-
tion a passenger rail operation includes 
in its system safety program, even if 
the passenger rail operation compiled 
or collected the C3RS information on 
or before August 14, 2017, for purposes 
other than planning, implementing, or 
evaluating a system safety program 
under this part. 

(b) Non-protected information. This 
section does not affect the discovery, 
admissibility, or consideration for 
other purposes in a Federal or State 
court proceedings for damages involv-
ing personal injury, wrongful death, or 
property damage of information com-
piled or collected for a purpose other 
than that specifically identified in 
paragraph (a) of this section. Such in-
formation shall continue to be discov-
erable, admissible, or considered for 
other purposes in a Federal or State 
court proceedings for damages involv-
ing personal injury, wrongful death, or 
property damage if it was discoverable, 
admissible, or considered for other pur-
poses in a Federal or State court pro-
ceedings for damages involving per-
sonal injury, wrongful death, or prop-
erty damage on or before August 14, 
2017. Specifically, the types of informa-
tion not affected by this section in-
clude: 
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(1) Information compiled or collected 
on or before August 14, 2017; 

(2) Information compiled or collected 
on or before August 14, 2017, and that 
continues to be compiled or collected, 
even if used to plan, implement, or 
evaluate a system safety program; or 

(3) Information that is compiled or 
collected after August 14, 2017, and is 
compiled or collected for a purpose 
other than that identified in paragraph 
(a) of this section. 

(c) Information protected by other law 
or regulation. Nothing in this section 
shall affect or abridge in any way any 
other protection of information pro-
vided by another provision of law or 
regulation. Any such provision of law 
or regulation applies independently of 
the protections provided by this sec-
tion. 

(d) Preemption. To the extent that 
State discovery rules and sunshine 
laws would require disclosure of infor-
mation protected by this section in a 
Federal or State court proceedings for 
damages involving personal injury, 
wrongful death, or property damage, 
those rules and laws are preempted. 

(e) Enforcement. This section does not 
apply to civil enforcement or criminal 
law enforcement proceedings. 

[81 FR 53896, Aug. 12, 2016, as amended at 85 
FR 12847, Mar. 4, 2020] 

§ 270.107 Consultation requirements. 
(a) General duty. (1) Each passenger 

rail operation required to establish a 
system safety program under this part 
shall in good faith consult with, and 
use its best efforts to reach agreement 
with, all of its directly affected em-
ployees, including any non-profit labor 
organization representing a class or 
craft of directly affected employees, on 
the contents of the SSP plan. 

(2) A passenger rail operation that 
consults with a non-profit employee 
labor organization as required by para-
graph (a)(1) of this section is consid-
ered to have consulted with the di-
rectly affected employees represented 
by that organization. For directly af-
fected employees represented by a non- 
profit employee labor organization, the 
primary point of contact shall be ei-
ther the general chairperson of that 
non-profit employee labor organization 
or a non-profit employee labor organi-

zation primary point of contact the 
passenger rail operation and the non- 
profit employee labor organization 
agree on at the beginning of the con-
sultation process. If a passenger rail 
operation contracts out significant 
portions of its operations, the con-
tractor and the contractor’s employees 
performing those operations shall be 
considered directly affected employees 
for the purposes of this part. 

(3) A passenger rail operation shall 
have a preliminary meeting with its di-
rectly affected employees to discuss 
how the consultation process will pro-
ceed. A passenger rail operation is not 
required to discuss the substance of an 
SSP plan during this preliminary 
meeting. A passenger rail operation 
must: 

(i) Hold the preliminary meeting no 
later than July 2, 2020; 

(ii) Notify the directly affected em-
ployees of the preliminary meeting no 
less than 60 days before it is held. 

(4) Appendix B to this part contains 
non-mandatory guidance on how a pas-
senger rail operation may comply with 
the requirements of this section. 

(b) Consultation statements. A pas-
senger rail operation required to sub-
mit an SSP plan under § 270.201 must 
also submit, together with the plan, a 
consultation statement that includes 
the following information: 

(1) A detailed description of the proc-
ess utilized to consult with directly af-
fected employees; 

(2) If the passenger rail operation 
could not reach agreement with its di-
rectly affected employees on the con-
tents of its SSP plan, identification of 
any known areas of disagreement and 
an explanation of why it believes 
agreement was not reached; and 

(3) A service list containing the name 
and contact information for either 
each international/national president 
and general chairperson of any non- 
profit employee labor organization rep-
resenting a class or craft of the pas-
senger rail operation’s directly affected 
employees, or each non-profit em-
ployee labor organization primary 
point of contact the passenger rail op-
eration and the non-profit employee 
labor organization agree on at the be-
ginning of the consultation process. 
The service list must also contain the 
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name and contact information for any 
directly affected employee who signifi-
cantly participated in the consultation 
process independently of a non-profit 
employee labor organization. When a 
passenger rail operation submits its 
SSP plan and consultation statement 
to FRA pursuant to § 270.201, it must 
also simultaneously send a copy of 
these documents to all individuals 
identified in the service list. 

(c) Statements from directly affected em-
ployees. (1) If a passenger rail operation 
and its directly affected employees 
cannot reach agreement on the pro-
posed contents of an SSP plan, the di-
rectly affected employees may file a 
statement with the FRA Associate Ad-
ministrator for Railroad Safety and 
Chief Safety Officer explaining their 
views on the plan on which agreement 
was not reached with the FRA Asso-
ciate Administrator for Railroad Safe-
ty and Chief Safety Officer at Mail 
Stop 25, 1200 New Jersey Avenue SE, 
Washington, DC 20590. The FRA Asso-
ciate Administrator for Railroad Safe-
ty and Chief Safety Officer shall con-
sider any such views during the plan 
review and approval process. 

(2) A passenger rail operation’s di-
rectly affected employees have 30 days 
following the date of the submission of 
a proposed SSP plan to submit the 
statement described in paragraph (c)(1) 
of this section. 

(d) Consultation requirements for sys-
tem safety program plan amendments. A 
passenger rail operation’s SSP plan 
must include a description of the proc-
ess the passenger rail operation will 
use to consult with its directly affected 
employees on any subsequent sub-
stantive amendments to the system 
safety program. The requirements of 
this paragraph do not apply to non-sub-
stantive amendments (e.g., amend-
ments that update names and addresses 
of railroad personnel). 

[85 FR 12847, Mar. 4, 2020] 

Subpart C—Review, Approval, 
and Retention of System Safe-
ty Program Plans 

§ 270.201 Filing and approval. 
(a) Filing. (1) Each passenger rail op-

eration to which this part applies shall 

submit one copy of its SSP plan to the 
FRA Associate Administrator for Rail-
road Safety and Chief Safety Officer, 
1200 New Jersey Avenue SE, Wash-
ington, DC 20590, no later than March 4, 
2021, or not less than 90 days before 
commencing passenger operations, 
whichever is later. 

(2) The passenger rail operation shall 
not include in its SSP plan the risk- 
based hazard analysis conducted pursu-
ant to § 270.103(q). A passenger rail op-
eration shall make the results of any 
risk-based hazard analysis available 
upon request to representatives of FRA 
and States participating under part 212 
of this chapter. 

(3) The SSP plan shall include: 
(i) The signature, name, title, ad-

dress, and telephone number of the 
chief safety officer who bears primary 
managerial authority for imple-
menting the program for the submit-
ting passenger rail operation. By sign-
ing, this chief official is certifying that 
the contents of the SSP plan are accu-
rate and that the passenger rail oper-
ation will implement the contents of 
the program as approved by FRA; 

(ii) The contact information for the 
primary person responsible for man-
aging the system safety program; and 

(iii) The contact information for the 
senior representatives of any host rail-
road, contractor operator, shared 
track/corridor operator, or persons uti-
lizing or providing significant safety- 
related services. 

(4) As required by § 270.107(b), each 
passenger rail operation must submit 
with its SSP plan a consultation state-
ment describing how it consulted with 
its directly affected employees on the 
contents of its SSP plan. Directly af-
fected employees may also file a state-
ment in accordance with § 270.107(c). 

(b) Approval. (1) Within 90 days of re-
ceipt of an SSP plan, FRA will review 
the SSP plan to determine if the ele-
ments prescribed in this part are suffi-
ciently addressed. This review will also 
consider any statement submitted by 
directly affected employees pursuant 
to § 270.107(c). 

(2) FRA will notify each person iden-
tified in the SSP plan under 
§ 270.201(a)(3) in writing whether the 
proposed plan has been approved by 
FRA, and, if not approved, the specific 
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points in which the SSP plan is defi-
cient. FRA will also provide this notifi-
cation to each individual identified in 
the service list accompanying the con-
sultation statement required under 
§ 270.107(b). 

(3) If FRA does not approve an SSP 
plan, the affected passenger rail oper-
ation shall amend the proposed plan to 
correct all deficiencies identified by 
FRA and provide FRA with a corrected 
copy of the SSP plan not later than 90 
days following receipt of FRA’s written 
notice that the proposed SSP plan was 
not approved. 

(4) Approval of an SSP plan under 
this part does not constitute approval 
of the specific actions a passenger rail 
operation will implement under an 
SSP plan pursuant to § 270.103(q)(2) and 
shall not be construed as establishing a 
Federal standard regarding those spe-
cific actions. 

(c) Review of amendments. (1)(i) A pas-
senger rail operation shall submit any 
amendment(s) to the SSP plan to FRA 
not less than 60 days before the pro-
posed effective date of the amend-
ment(s). The passenger rail operation 
shall file the amended SSP plan with a 
cover letter outlining the changes 
made to the original approved SSP 
plan by the proposed amendment(s). 
The cover letter shall also describe the 
process the passenger rail operation 
used pursuant to § 270.107(d) to consult 
with its directly affected employees on 
the amendment(s). 

(ii) If an amendment is safety-crit-
ical and the passenger rail operation is 
unable to submit the amended SSP 
plan to FRA 60 days before the pro-
posed effective date of the amendment, 
the passenger rail operation shall sub-
mit the amended SSP plan with a cover 
letter outlining the changes made to 
the original approved SSP plan by the 
proposed amendment(s) and why the 
amendment is safety-critical to FRA as 
near as possible to 60 days before the 
proposed effective date of the amend-
ment(s). 

(iii) If the proposed amendment is 
limited to adding or changing a name, 
title, address, or telephone number of a 
person, FRA approval is not required 
under the process in paragraphs (c)(1)(i) 
and (ii) of this section, although the 
passenger rail operation shall still file 

the proposed amendment with FRA’s 
Associate Administrator for Railroad 
Safety and Chief Safety Officer. These 
proposed amendments may be imple-
mented upon filing with FRA. All other 
proposed amendments must comply 
with the formal approval process in 
paragraph (c) of this section. 

(2)(i) Except as provided in paragraph 
(c)(1)(iii) of this section, FRA will re-
view the proposed amended SSP plan 
within 45 days of receipt. FRA will 
then notify the primary contact person 
of each affected passenger rail oper-
ation whether the proposed amended 
plan has been approved by FRA, and if 
not approved, the specific points in 
which each proposed amendment to the 
SSP plan is deficient. 

(ii) If FRA has not notified the pas-
senger rail operation by the proposed 
effective date of the amendment(s) 
whether the proposed amended plan 
has been approved or not, the pas-
senger rail operation may implement 
the amendment(s) pending FRA’s deci-
sion. 

(iii) If a proposed SSP plan amend-
ment is not approved by FRA, no later 
than 60 days following the receipt of 
FRA’s written notice, the passenger 
rail operation shall provide FRA either 
a corrected copy of the amendment 
that addresses all deficiencies noted by 
FRA or written notice that the pas-
senger rail operation is retracting the 
amendment. 

(d) Reopened review. Following initial 
approval of a plan, or amendment, FRA 
may reopen consideration of the plan 
or amendment for cause stated. 

(e) Electronic submission. All docu-
ments required to be submitted to FRA 
under this part may be submitted elec-
tronically. Appendix C to this part pro-
vides instructions on electronic sub-
mission of documents. 

[85 FR 12848, Mar. 4, 2020] 

§ 270.203 Retention of system safety 
program plan. 

Each passenger rail operation to 
which this part applies shall retain at 
its system headquarters, and at any di-
vision headquarters, one copy of the 
SSP plan required by this part and one 
copy of each subsequent amendment to 
that plan. These records shall be made 
available to representatives of FRA 
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and States participating under part 212 
of this chapter for inspection and copy-
ing during normal business hours. 

[85 FR 12849, Mar. 4, 2020] 

Subpart D—System Safety Pro-
gram Internal Assessments 
and External Auditing 

§ 270.301 General. 

The system safety program and its 
implementation shall be assessed inter-
nally by the passenger rail operation 
and audited externally by FRA or 
FRA’s designee. 

[85 FR 12849, Mar. 4, 2020] 

§ 270.303 Internal system safety pro-
gram assessment. 

(a) Following FRA’s initial approval 
of the passenger rail operation’s SSP 
plan pursuant to § 270.201, the passenger 
rail operation shall annually conduct 
an assessment of the extent to which: 

(1) The system safety program is 
fully implemented; 

(2) The passenger rail operation is in 
compliance with the implemented ele-
ments of the approved system safety 
program; and 

(3) The passenger rail operation has 
achieved the goals set forth in 
§ 270.103(c). 

(b) As part of its SSP plan, the pas-
senger rail operation shall set forth a 
statement describing the processes 
used to: 

(1) Conduct internal system safety 
program assessments; 

(2) Internally report the findings of 
the internal system safety program as-
sessments; 

(3) Develop, track, and review rec-
ommendations as a result of the inter-
nal system safety program assess-
ments; 

(4) Develop improvement plans based 
on the internal system safety program 
assessments. Improvement plans shall, 
at a minimum, identify who is respon-
sible for carrying out the necessary 
tasks to address assessment findings 
and specify a schedule of target dates 
with milestones to implement the im-
provements that address the assess-
ment findings; and 

(5) Manage revisions and updates to 
the SSP plan based on the internal sys-
tem safety program assessments. 

(c)(1) Within 60 days of completing its 
internal SSP plan assessment pursuant 
to paragraph (a) of this section, the 
passenger rail operation shall: 

(i) Submit to FRA a copy of the pas-
senger rail operation’s internal assess-
ment report that includes a system 
safety program assessment and the sta-
tus of internal assessment findings and 
improvement plans to the FRA Asso-
ciate Administrator for Railroad Safe-
ty and Chief Safety Officer, Mail Stop 
25, 1200 New Jersey Avenue SE, Wash-
ington, DC 20590; and 

(ii) Outline the specific improvement 
plans for achieving full implementa-
tion of the SSP plan, as well as achiev-
ing the goals of the plan. 

(2) The passenger rail operation’s 
chief official responsible for safety 
shall certify the results of the internal 
SSP plan assessment. 

[85 FR 12849, Mar. 4, 2020] 

§ 270.305 External safety audit. 
(a) FRA may conduct, or cause to be 

conducted, external audits of a system 
safety program. Each audit will evalu-
ate compliance with the elements re-
quired by this part in an approved SSP 
plan. FRA shall provide the passenger 
rail operation written notification of 
the results of any audit. 

(b)(1) Within 60 days of FRA’s written 
notification of the results of the audit, 
the passenger rail operation shall sub-
mit to FRA for approval an improve-
ment plan to address the audit findings 
that require corrective action. At a 
minimum, the improvement plan shall 
identify who is responsible for carrying 
out the necessary tasks to address 
audit findings and specify target dates 
and milestones to implement the im-
provements that address the audit find-
ings. 

(2) If FRA does not approve the pas-
senger rail operation’s improvement 
plan, FRA will notify the passenger 
rail operation of the specific defi-
ciencies in the improvement plan. The 
affected passenger rail operation shall 
amend the proposed plan to correct the 
deficiencies identified by FRA and pro-
vide FRA with a corrected copy of the 
improvement plan no later than 30 
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days following its receipt of FRA’s 
written notice that the proposed plan 
was not approved. 

(3) Upon request, the passenger rail 
operation shall provide to FRA and 
States participating under part 212 of 
this chapter for review a report upon 
request regarding the status of the im-
plementation of the improvements set 
forth in the improvement plan estab-
lished pursuant to paragraph (b)(1) of 
this section. 

[85 FR 12849, Mar. 4, 2020] 

APPENDIX A TO PART 270 [RESERVED] 

APPENDIX B TO PART 270—FEDERAL 
RAILROAD ADMINISTRATION GUID-
ANCE ON THE SYSTEM SAFETY PRO-
GRAM CONSULTATION PROCESS 

A passenger rail operation required to de-
velop a system safety program under this 
part must in good faith consult with and use 
its best efforts to reach agreement with its 
directly affected employees on the contents 
of the SSP plan. See § 270.107(a). This appen-
dix discusses the meaning of the terms ‘‘good 
faith’’ and ‘‘best efforts,’’ and provides non- 
mandatory guidance on how to comply with 
the requirement to consult with directly af-
fected employees on the contents of the SSP 
plan. 

The guidance is provided for employees 
who are represented by a non-profit em-
ployee labor organization and employees who 
are not represented by any such organiza-
tion. The guidance is not legally binding in 
its own right and will not be relied upon by 
the U.S. Department of Transportation as a 
separate basis for affirmative enforcement 
action or other administrative penalty. Con-
formity with this guidance (as distinct from 
existing statutes and regulations) is vol-
untary only, and nonconformity will not af-
fect rights and obligations under existing 
statutes and regulations. 

THE MEANING OF ‘‘GOOD FAITH’’ AND ‘‘BEST 
EFFORTS’’ 

‘‘Good faith’’ and ‘‘best efforts’’ are not 
interchangeable terms representing a vague 
standard for the § 270.107 consultation proc-
ess. Rather, each term has a specific and dis-
tinct meaning. When consulting with di-
rectly affected employees, therefore, a pas-
senger rail operation must independently 
meet the standards for both the good faith 
and best efforts obligations. A passenger rail 
operation that does not meet the standard 
for one or the other will not be in compli-

ance with the consultation requirements of 
§ 270.107. 

The good faith obligation requires a pas-
senger rail operation to consult with em-
ployees in a manner that is honest, fair, and 
reasonable, and to genuinely pursue agree-
ment on the contents of an SSP plan. If a 
passenger rail operation consults with its 
employees merely in a perfunctory manner, 
without genuinely pursuing agreement, it 
will not have met the good faith require-
ment. For example, a lack of good faith may 
be found if a passenger rail operation’s di-
rectly affected employees express concerns 
with certain parts of the SSP plan, and the 
passenger rail operation neither addresses 
those concerns in further consultation nor 
attempts to address those concerns by mak-
ing changes to the SSP plan. 

On the other hand, ‘‘best efforts’’ estab-
lishes a higher standard than that imposed 
by the good faith obligation, and describes 
the diligent attempts that a passenger rail 
operation must pursue to reach agreement 
with its employees on the contents of its sys-
tem safety program. While the good faith ob-
ligation is concerned with the passenger rail 
operation’s state of mind during the con-
sultation process, the best efforts obligation 
is concerned with the specific efforts made 
by the passenger rail operation in an at-
tempt to reach agreement. This would in-
clude considerations such as whether a pas-
senger rail operation had held sufficient 
meetings with its employees to address or 
make an attempt to address any concerns 
raised by the employees, or whether the pas-
senger rail operation had made an effort to 
respond to feedback provided by employees 
during the consultation process. For exam-
ple, a passenger rail operation would not 
meet the best efforts obligation if it did not 
initiate the consultation process in a timely 
manner, and thereby failed to provide em-
ployees sufficient time to engage in the con-
sultation process. Generally, best efforts are 
measured by the measures that a reasonable 
person in the same circumstances and of the 
same nature as the acting party would take. 
Therefore, the standard imposed by the best 
efforts obligation may vary with different 
railroads, depending on a railroad’s size, re-
sources, and number of employees. 

When reviewing SSP plans, FRA will deter-
mine on a case-by-case basis whether a pas-
senger rail operation has met its § 270.107 
good faith and best efforts obligations. This 
determination will be based upon the con-
sultation statement submitted by the pas-
senger rail operation pursuant to § 270.107(b) 
and any statements submitted by employees 
pursuant to § 270.107(c). If FRA finds that 
these statements do not provide sufficient 
information to determine whether a pas-
senger rail operation used good faith and 
best efforts to reach agreement, FRA may 
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investigate further and contact the pas-
senger rail operation or its employees to re-
quest additional information. If FRA deter-
mines that a passenger rail operation did not 
use good faith and best efforts, FRA may dis-
approve the SSP plan submitted by the pas-
senger rail operation and direct the pas-
senger rail operation to comply with the 
consultation requirements of § 270.107. Pursu-
ant to § 270.201(b)(3), if FRA does not approve 
the SSP plan, the passenger rail operation 
will have 90 days, following receipt of FRA’s 
written notice that the plan was not ap-
proved, to correct any deficiency identified. 
In such cases, the identified deficiency would 
be that the passenger rail operation did not 
use good faith and best efforts to consult and 
reach agreement with its directly affected 
employees. If a passenger rail operation then 
does not submit to FRA within 90 days an 
SSP plan meeting the consultation require-
ments of § 270.107, FRA could impose pen-
alties for failure to comply with 
§ 270.201(b)(3). 

GUIDANCE ON HOW A PASSENGER RAIL OPER-
ATION MAY CONSULT WITH DIRECTLY AF-
FECTED EMPLOYEES 

Because the standard imposed by the best 
efforts obligation will vary depending upon 
the passenger rail operation, there may be 
countless ways to comply with the consulta-
tion requirements of § 270.107. Therefore, 
FRA believes it is important to maintain a 
flexible approach to the § 270.107 consultation 
requirements, to give a passenger rail oper-
ation and its directly affected employees the 
freedom to consult in a manner best suited 
to their specific circumstances. 

FRA is nevertheless providing guidance in 
this appendix as to how a passenger rail op-
eration may proceed when consulting (uti-
lizing good faith and best efforts) with em-
ployees in an attempt to reach agreement on 
the contents of an SSP plan. FRA believes 
this guidance may be useful as a starting 
point for those that are uncertain about how 
to comply with the § 270.107 consultation re-
quirements. This guidance distinguishes be-
tween employees who are represented by a 
non-profit employee labor organization and 
employees who are not, as the processes a 
passenger rail operation may use to consult 
with represented and non-represented em-
ployees could differ significantly. 

This guidance does not establish prescrip-
tive requirements but merely outlines a con-
sultation process a passenger rail operation 
may choose to follow. A passenger rail oper-
ation’s consultation statement could indi-
cate that it followed the guidance in this ap-
pendix as evidence that it utilized good faith 
and best efforts to reach agreement with its 
employees on the contents of an SSP plan. 

Employees Represented by a Non-Profit 
Employee Labor Organization 

As provided in § 270.107(a)(2), a passenger 
rail operation consulting with the represent-
atives of a non-profit employee labor organi-
zation on the contents of an SSP plan will be 
considered to have consulted with the di-
rectly affected employees represented by 
that organization. 

A passenger rail operation may utilize the 
following process as a roadmap for using 
good faith and best efforts when consulting 
with represented employees in an attempt to 
reach agreement on the contents of an SSP 
plan. 

• Pursuant to § 270.107(a)(3)(i), a passenger 
rail operation must meet with representa-
tives from a non-profit employee labor orga-
nization (representing a class or craft of the 
passenger rail operation’s directly affected 
employees) no later than July 2, 2020, to 
begin the process of consulting on the con-
tents of the SSP plan. A passenger rail oper-
ation must provide notice at least 60 days be-
fore the scheduled meeting. 

• During the time between the initial 
meeting and the applicability date of § 270.105 
the parties may meet to discuss administra-
tive details of the consultation process as 
necessary. 

• Within 60 days after the applicability 
date of § 270.105 a passenger rail operation 
should have a meeting with the directed af-
fected railroad employees to discuss sub-
stantive issues with the SSP. 

• Pursuant to § 270.201(a)(1), a passenger 
rail operation would file its SSP plan with 
FRA no later than March 4, 2021, or not less 
than 90 days before commencement of new 
passenger service, whichever is later. 

• As provided by § 270.107(c), if agreement 
on the contents of an SSP plan could not be 
reached, a labor organization (representing a 
class or craft of the passenger rail oper-
ation’s directly affected employees) may file 
a statement with the FRA Associate Admin-
istrator for Railroad Safety and Chief Safety 
Officer explaining its views on the plan on 
which agreement was not reached. 

Employees Who Are Not Represented by a Non- 
Profit Employee Labor Organization 

FRA recognizes that some (or all) of a pas-
senger rail operation’s directly affected em-
ployees may not be represented by a non- 
profit employee labor organization. For such 
non-represented employees, the consultation 
process described for represented employees 
may not be appropriate or sufficient. For ex-
ample, FRA believes that a passenger rail 
operation with non-represented employees 
should make a concerted effort to ensure 
that its non-represented employees are 
aware that they are able to participate in 
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the development of the SSP plan. FRA there-
fore is providing the following guidance re-
garding how a passenger rail operation may 
utilize good faith and best efforts when con-
sulting with non-represented employees on 
the contents of its SSP plan. 

• By April 20, 2020, a passenger rail oper-
ation should notify non-represented employ-
ees that— 

(1) The passenger rail operation is required 
to consult in good faith with, and use its best 
efforts to reach agreement with, all directly 
affected employees on the proposed contents 
of its SSP plan; 

(2) The passenger rail operation is required 
to meet with its directly affected employees 
by July 2, 2020, to address the consultation 
process; 

(3) Non-represented employees are invited 
to participate in the consultation process 
(and include instructions on how to engage 
in this process); and 

(4) If a passenger rail operation is unable 
to reach agreement with its directly affected 
employees on the contents of the proposed 
SSP plan, an employee may file a statement 
with the FRA Associate Administrator for 
Railroad Safety and Chief Safety Officer ex-
plaining the employee’s views on the plan on 
which agreement was not reached. 

• This initial notification (and all subse-
quent communications, as necessary or ap-
propriate) could be provided to non-rep-
resented employees in the following ways: 

(1) Electronically, such as by email or an 
announcement on the passenger rail oper-
ation’s website; 

(2) By posting the notification in a loca-
tion easily accessible and visible to non-rep-
resented employees; or 

(3) By providing all non-represented em-
ployees a hard copy of the notification. A 
passenger rail operation could use any or all 
of these methods of communication, so long 
as the notification complies with the pas-
senger rail operation’s obligation to utilize 
best efforts in the consultation process. 

• Following the initial notification and 
initial meeting to discuss the consultation 
process (and before the passenger rail oper-
ation submits its SSP plan to FRA), a pas-
senger rail operation should provide non-rep-
resented employees a draft proposal of its 
SSP plan. This draft proposal should solicit 
additional input from non-represented em-
ployees, and the passenger rail operation 
should provide non-represented employees 60 
days to submit comments to the passenger 
rail operation on the draft. 

• Following this 60-day comment period 
and any changes to the draft SSP plan made 
as a result, the passenger rail operation 
should submit the proposed SSP plan to 
FRA, as required by this part. 

• As provided by § 270.107(c), if agreement 
on the contents of an SSP plan cannot be 
reached, then a non-represented employee 

may file a statement with the FRA Asso-
ciate Administrator for Railroad Safety and 
Chief Safety Officer explaining employee’s 
views on the plan on which agreement was 
not reached. 

[85 FR 12849, Mar. 4, 2020] 

APPENDIX C TO PART 270—PROCEDURES 
FOR SUBMISSION OF SSP PLANS AND 
STATEMENTS FROM DIRECTLY AF-
FECTED EMPLOYEES 

This appendix summarizes procedures for 
the submission of an SSP plan and state-
ments by directly affected employees con-
sistent with the requirements of this part. 

SUBMISSION BY A PASSENGER RAIL OPERATION 
AND DIRECTLY AFFECTED EMPLOYEES 

As provided for in § 270.101, a system safety 
program shall be fully implemented and sup-
ported by a written SSP plan. Each pas-
senger rail operation must submit its SSP 
plan to FRA for approval as provided for in 
§ 270.201. 

As provided for in § 270.107(c), if a passenger 
rail operation and its directly affected em-
ployees cannot come to agreement on the 
proposed contents of the SSP plan, the di-
rectly affected employees have 30 days fol-
lowing the submission of the proposed SSP 
plan to submit a statement to the FRA Asso-
ciate Administrator for Railroad Safety and 
Chief Safety Officer explaining the directly 
affected employees’ views on the plan on 
which agreement was not reached. 

The passenger rail operation’s and directly 
affected employees’ submissions shall be 
sent to the FRA Associate Administrator for 
Railroad Safety and Chief Safety Officer, 
Mail Stop 25, 1200 New Jersey Avenue SE, 
Washington, DC 20590. When a passenger rail 
operation submits its SSP plan and consulta-
tion statement to FRA pursuant to § 270.201, 
it must also simultaneously send a copy of 
these documents to all individuals identified 
in the service list pursuant to § 270.107(b)(3). 

Each passenger rail operation and directly 
affected employee is authorized to file by 
electronic means any submissions required 
under this part. Before any person submits 
anything electronically, the person shall 
provide the FRA Associate Administrator for 
Railroad Safety and Chief Safety Officer 
with the following information in writing: 

(1) The name of the passenger rail oper-
ation or directly affected employee(s); 

(2) The names of two individuals, including 
job titles, who will be the passenger rail op-
eration’s or directly affected employees’ 
points of contact and will be the only indi-
viduals allowed access to FRA’s secure docu-
ment submission site; 

(3) The mailing addresses for the passenger 
rail operation’s or directly affected employ-
ees’ points of contact; 
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(4) The system or main headquarters ad-
dress located in the United States; 

(5) The email addresses for the passenger 
rail operation’s or directly affected employ-
ees’ points of contact; and 

(6) The daytime telephone numbers for the 
passenger rail operation’s or directly af-
fected employees’ points of contact. 

A request for electronic submission or FRA 
review of written materials shall be ad-
dressed to the FRA Associate Administrator 
for Railroad Safety and Chief Safety Officer, 
Mail Stop 25, 1200 New Jersey Avenue SE, 
Washington, DC 20590. Upon receipt of a re-
quest for electronic submission that contains 
the information listed above, FRA will then 
contact the requestor with instructions for 
electronically submitting its program or 
statement. A passenger rail operation that 
electronically submits an initial SSP plan or 
new portions or revisions to an approved pro-
gram required by this part shall be consid-
ered to have provided its consent to receive 
approval or disapproval notices from FRA by 
email. FRA may electronically store any 
materials required by this part regardless of 
whether the passenger rail operation that 
submits the materials does so by delivering 
the written materials to the Associate Ad-
ministrator and opts not to submit the ma-
terials electronically. A passenger rail oper-
ation that opts not to submit the materials 
required by this part electronically, but pro-
vides one or more email addresses in its sub-
mission, shall be considered to have provided 
its consent to receive approval or dis-
approval notices from FRA by email or mail. 

[85 FR 12851, Mar. 4, 2020] 
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AUTHORITY: 49 U.S.C. 20103, 20106–20107, 
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