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§ 22.61

Loan guarantee extensions.

An extension of the original loan
guarantee may be requested, in writing, by the Participating Lender. The
Participating lender must submit to
OSDBU a form DOT F 2310–1 to request
an extension of the original loan guarantee for a maximum period of ninety
(90) days. The form is available at
http://www.osdbu.dot.gov/financial/docs/
LoanlExtensionlDOTlFl2310-1.pdf.
The request must comply with the
terms and conditions described in the
guarantee agreement and with the
STLP policies and procedures. All extension requests must be approved by
the Director.
§ 22.63

Loan close outs.

Upon full repayment of the STLP
loan, or upon expiration of the loan
guarantee, the Participating Lender
must submit to OSDBU a form DOT F
2304–1 Bank Acknowledgement Loan
Close-Out Form. The form is available
at
http://www.osdbu.dot.gov/financial/
docs/LoanlClose-OutlDOTlFl23041.pdf.
§ 22.65

Subordination.

DOT OSDBU must not be placed in a
subordinate position to any other debt.
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§ 22.67 Delinquent loans and loan defaults.
(a) The Participating Lender must
bring to the immediate attention of
the Director any delinquent STLP
loans. The Participating Lender and
DOT OSDBU are jointly responsible for
establishing collection procedures and
must exercise due diligence with respect to collection of delinquent debt.
The Participating Lender is responsible
for initiating actions to recover such
debt. DOT OSDBU must approve any
compromise of a claim, resolution of a
dispute, suspension or termination of
collection action, or referral for litigation. A work-out solution will only be
considered if it is expected to minimize
the cost to the federal government in
resolving repayment delinquencies and/
or loan default. They must only be
used when the borrower is likely to be
able to repay the loan under the terms
of the work-out, and if the cost of establishing the work-out plan is less

Pt. 23
than the costs of loan default and/or
foreclosure.
(b) In an appropriate situation, DOT
OSDBU may authorize the Participating Lender to undertake legal action deemed necessary to collect delinquent loans and DOT will reimburse
the Participating Lender on a pro rata
basis in proportion to the loan guarantee percentage for the associated
fees and costs, with prior authorization
from the Director. Penalties and late
fees are not eligible for reimbursement.
Any legal action undertaken by the
Participating Lender without OSDBU
authorization will not be eligible for a
pro rata basis reimbursement of the associated fees and costs. Net recoveries
applicable to accrued interest must be
applied on a pro rata basis in proportion to the formula used during the
term of the loan.
§ 22.69

Claim process.

After reasonable efforts have been exhausted to collect on a delinquent debt,
the Participating Lender may demand
in writing that DOT OSDBU honor its
loan guarantee, provided however that
the maximum liability of DOT OSDBU
shall not at any time exceed the guaranteed amount. The borrower must be
in default for no less than thirty (30)
days, and the Participating Lender
must have made written demand for
payment from the borrower, in accordance with the guarantee agreement.

PART 23—PARTICIPATION OF DISADVANTAGED BUSINESS ENTERPRISE IN AIRPORT CONCESSIONS
Subpart A—General
Sec.
23.1 What are the objectives of this part?
23.3 What do the terms used in this part
mean?
23.5 To whom does this part apply?
23.7 Program reviews.
23.9 What are the nondiscrimination and assurance requirements of this part for recipients?
23.11 What compliance and enforcement
provisions are used under this part?
23.13 How does the Department issue guidance, interpretations, exemptions, and
waivers pertaining to this part?
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Subpart B—ACDBE programs

23.21 Who must submit an ACDBE program
to FAA, and when?
23.23 What administrative provisions must
be in a recipient’s ACDBE program?
23.25 What measures must recipients include in their ACDBE programs to ensure
nondiscriminatory
participation
of
ACDBEs in concessions?
23.27 What information does a recipient
have to retain and report about implementation of its ACDBE program?
23.29 What monitoring and compliance procedures must recipients follow?

APPENDIX A TO PART 23—UNIFORM REPORT OF
ACDBE PARTICIPATION
AUTHORITY: 49 U.S.C. 47107; 42 U.S.C. 2000d;
49 U.S.C. 322; Executive Order 12138.
SOURCE: 70 FR 14508, Mar. 22, 2005, unless
otherwise noted.

Subpart C—Certification of ACDBEs

Subpart A—General

23.31 What certification standards and procedures do recipients use to certify
ACDBEs?
23.33 What size standards do recipients use
to determine the eligibility of ACDBEs?
23.35 What is the personal net worth standard
for
disadvantaged
owners
of
ACDBEs?
23.37 Are firms certified under 49 CFR part
26 eligible to participate as ACDBEs?
23.39 What other certification requirements
apply in the case of ACDBEs?

§ 23.1 What are the objectives of this
part?

Subpart D—Goals, Good Faith Efforts, and
Counting
23.41 What is the basic overall goal requirement for recipients?
23.43 What are the consultation requirements in the development of recipients’
overall goals?
23.45 What are the requirements for submitting overall goal information to the
FAA?
23.47 What is the base for a recipient’s goals
for concessions other than car rentals?
23.49 What is the base for a recipient’s goals
for car rentals?
23.51 How are a recipient’s overall goals expressed and calculated?
23.53 How do car rental companies count
ACDBE participation toward their goals?
23.55 How do recipients count ACDBE participation toward goals for items other
than car rentals?
23.57 What happens if a recipient falls short
of meeting its overall goals?
23.59 What is the role of the statutory 10
percent goal in the ACDBE program?
23.61 Can recipients use quotas or set-asides
as part of their ACDBE programs?

Subpart E—Other Provisions
kpayne on VMOFRWIN702 with $$_JOB

23.75 Can recipients enter into long-term,
exclusive
agreements
with
concessionaires?
23.77 Does this part preempt local requirements?
23.79 Does this part permit recipients to use
local geographic preferences?

23.71 Does a recipient have to change existing concession agreements?
23.73 What requirements apply to privatelyowned or leased terminal buildings?

This part seeks to achieve several objectives:
(a) To ensure nondiscrimination in
the award and administration of opportunities for concessions by airports receiving DOT financial assistance;
(b) To create a level playing field on
which ACDBEs can compete fairly for
opportunities for concessions;
(c) To ensure that the Department’s
ACDBE program is narrowly tailored
in accordance with applicable law;
(d) To ensure that only firms that
fully meet this part’s eligibility standards are permitted to participate as
ACDBEs;
(e) To help remove barriers to the
participation of ACDBEs in opportunities for concessions at airports receiving DOT financial assistance; and
(f) To provide appropriate flexibility
to airports receiving DOT financial assistance in establishing and providing
opportunities for ACDBEs.
§ 23.3 What do the terms used in this
part mean?
Administrator means the Administrator of the Federal Aviation Administration (FAA).
Affiliation has the same meaning the
term has in the Small Business Administration (SBA) regulations, 13 CFR
part 121, except that the provisions of
SBA regulations concerning affiliation
in the context of joint ventures (13
CFR § 121.103(f)) do not apply to this
part.
(1) Except as otherwise provided in 13
CFR part 121, concerns are affiliates of
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Office of the Secretary of Transportation
each other when, either directly or indirectly:
(i) One concern controls or has the
power to control the other; or
(ii) A third party or parties controls
or has the power to control both; or
(iii) An identity of interest between
or among parties exists such that affiliation may be found.
(2) In determining whether affiliation
exists, it is necessary to consider all
appropriate factors, including common
ownership, common management, and
contractual relationships. Affiliates
must be considered together in determining whether a concern meets small
business size criteria and the statutory
cap on the participation of firms in the
ACDBE program.
Airport Concession Disadvantaged Business Enterprise (ACDBE) means a concession that is a for-profit small business concern—
(1) That is at least 51 percent owned
by one or more individuals who are
both socially and economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is
owned by one or more such individuals;
and
(2) Whose management and daily
business operations are controlled by
one or more of the socially and economically disadvantaged individuals
who own it.
Alaska Native Corporation (ANC)
means any Regional Corporation, Village Corporation, Urban Corporation,
or Group Corporation organized under
the laws of the State of Alaska in accordance with the Alaska Native
Claims Settlement Act (43 U.S.C. 1601
et seq.)
Car dealership means an establishment primarily engaged in the retail
sale of new and/or used automobiles.
Car dealerships frequently maintain repair departments and carry stocks of
replacement parts, tires, batteries, and
automotive accessories. Such establishments also frequently sell pickup
trucks and vans at retail. In the standard industrial classification system,
car dealerships are categorized in
NAICS code 441110.
Concession means one or more of the
types of for-profit businesses listed in
paragraph (1) or (2) of this definition:

§ 23.3
(1) A business, located on an airport
subject to this part, that is engaged in
the sale of consumer goods or services
to the public under an agreement with
the recipient, another concessionaire,
or the owner or lessee of a terminal, if
other than the recipient.
(2) A business conducting one or
more of the following covered activities, even if it does not maintain an office, store, or other business location
on an airport subject to this part, as
long as the activities take place on the
airport: Management contracts and
subcontracts, a web-based or other
electronic business in a terminal or
which passengers can access at the terminal, an advertising business that
provides advertising displays or messages to the public on the airport, or a
business that provides goods and services to concessionaires.
Example to paragraph (2): A supplier of
goods or a management contractor maintains its office or primary place of business
off the airport. However the supplier provides goods to a retail establishment in the
airport; or the management contractor operates the parking facility on the airport.
These businesses are considered concessions
for purposes of this part.

(3) For purposes of this subpart, a
business is not considered to be ‘‘located on the airport’’ solely because it
picks up and/or delivers customers
under a permit, license, or other agreement. For example, providers of taxi,
limousine, car rental, or hotel services
are not considered to be located on the
airport just because they send shuttles
onto airport grounds to pick up passengers or drop them off. A business is
considered to be ‘‘located on the airport,’’ however, if it has an on-airport
facility. Such facilities include in the
case of a taxi operator, a dispatcher; in
the case of a limousine, a booth selling
tickets to the public; in the case of a
car rental company, a counter at which
its services are sold to the public or a
ready return facility; and in the case of
a hotel operator, a hotel located anywhere on airport property.
(4) Any business meeting the definition of concession is covered by this
subpart, regardless of the name given
to the agreement with the recipient,
concessionaire, or airport terminal
owner or lessee. A concession may be
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operated under various types of agreements, including but not limited to the
following:
(i) Leases.
(ii) Subleases.
(iii) Permits.
(iv) Contracts or subcontracts.
(v) Other instruments or arrangements.
(5) The conduct of an aeronautical
activity is not considered a concession
for purposes of this subpart. Aeronautical activities include scheduled
and non-scheduled air carriers, air
taxis, air charters, and air couriers, in
their normal passenger or freight carrying capacities; fixed base operators;
flight schools; recreational service providers (e.g., sky-diving, parachutejumping, flying guides); and air tour
services.
(6) Other examples of entities that do
not meet the definition of a concession
include flight kitchens and in-flight caterers servicing air carriers, government agencies, industrial plants, farm
leases, individuals leasing hangar
space, custodial and security contracts,
telephone and electric service to the
airport facility, holding companies,
and skycap services under contract
with an air carrier or airport.
Concessionaire means a firm that
owns and controls a concession or a
portion of a concession.
Department (DOT) means the U.S. Department of Transportation, including
the Office of the Secretary and the
Federal
Aviation
Administration
(FAA).
Direct ownership arrangement means a
joint venture, partnership, sublease, licensee, franchise, or other arrangement in which a firm owns and controls a concession.
Good faith efforts means efforts to
achieve an ACDBE goal or other requirement of this part that, by their
scope, intensity, and appropriateness
to the objective, can reasonably be expected to meet the program requirement.
Immediate family member means father, mother, husband, wife, son,
daughter, brother, sister, grandmother,
grandfather, grandson, granddaughter,
mother-in-law, father-in-law, brotherin-law, sister-in-law, or registered domestic partner.

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community of Indians, including
any ANC, which is recognized as eligible for the special programs and services provided by the United States to
Indians because of their status as Indians, or is recognized as such by the
State in which the tribe, band, nation,
group, or community resides. See definition of ‘‘tribally-owned concern’’ in
this section.
Joint venture means an association of
an ACDBE firm and one or more other
firms to carry out a single, for-profit
business enterprise, for which the parties combine their property, capital, efforts, skills and knowledge, and in
which the ACDBE is responsible for a
distinct, clearly defined portion of the
work of the contract and whose shares
in the capital contribution, control,
management, risks, and profits of the
joint venture are commensurate with
its ownership interest. Joint venture
entities are not certified as ACDBEs.
Large hub primary airport means a
commercial service airport that has a
number of passenger boardings equal to
at least one percent of all passenger
boardings in the United States.
Management contract or subcontract
means an agreement with a recipient
or another management contractor
under which a firm directs or operates
one or more business activities, the assets of which are owned, leased, or otherwise controlled by the recipient. The
managing agent generally receives, as
compensation, a flat fee or a percentage of the gross receipts or profit from
the business activity. For purposes of
this subpart, the business activity operated or directed by the managing
agent must be other than an aeronautical activity, be located at an airport subject to this subpart, and be engaged in the sale of consumer goods or
provision of services to the public.
Material amendment means a significant change to the basic rights or obligations of the parties to a concession
agreement. Examples of material
amendments include an extension to
the term not provided for in the original agreement or a substantial increase
in the scope of the concession privilege. Examples of nonmaterial amendments include a change in the name of
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the concessionaire or a change to the
payment due dates.
Medium hub primary airport means a
commercial service airport that has a
number of passenger boardings equal to
at least 0.25 percent of all passenger
boardings in the United States but less
than one percent of such passenger
boardings.
Native Hawaiian means any individual whose ancestors were natives,
prior to 1778, of the area that now comprises the State of Hawaii.
Native Hawaiian Organization means
any community service organization
serving Native Hawaiians in the State
of Hawaii that is a not-for-profit organization chartered by the State of Hawaii, and is controlled by Native Hawaiians
Noncompliance means that a recipient
has not correctly implemented the requirements of this part.
Nonhub primary airport means a commercial service airport that has more
than 10,000 passenger boardings each
year but less than 0.05 percent of all
passenger boardings in the United
States.
Part 26 means 49 CFR part 26, the Department of Transportation’s disadvantaged business enterprise regulation
for DOT-assisted contracts.
Personal net worth means the net
value of the assets of an individual remaining after total liabilities are deducted. An individual’s personal net
worth (PNW) does not include the following:
(1) The individual’s ownership interest in an ACDBE firm or a firm that is
applying for ACDBE certification; (2)
The individual’s equity in his or her
primary place of residence; and (3)
Other assets that the individual can
document are necessary to obtain financing or a franchise agreement for
the initiation or expansion of his or her
ACDBE firm (or have in fact been encumbered to support existing financing
for the individual’s ACDBE business) to
a maximum of $3 million. The effectiveness of this paragraph (3) of this
definition is suspended with respect to
any application for ACDBE certification made or any financing or franchise agreement obtained after June 20,
2012.

§ 23.3
Primary airport means a commercial
service airport that the Secretary determines to have more than 10,000 passengers enplaned annually.
Primary industry classification means
the North American Industrial Classification System (NAICS) code designation that best describes the primary
business of a firm. The NAICS Manual
is available through the National Technical Information Service (NTIS) of the
U.S. Department of Commerce (Springfield, VA, 22261). NTIS also makes materials available through its Web site
(http://www.ntis.gov/naics).
Primary recipient means a recipient to
which DOT financial assistance is extended through the programs of the
FAA and which passes some or all of it
on to another recipient.
Principal place of business means the
business location where the individuals
who manage the firm’s day-to-day operations spend most working hours and
where top management’s business
records are kept. If the offices from
which management is directed and
where business records are kept are in
different locations, the recipient will
determine the principal place of business for ACDBE program purposes.
Race-conscious means a measure or
program that is focused specifically on
assisting only ACDBEs, including
women-owned ACDBEs. For the purposes of this part, race-conscious measures include gender-conscious measures.
Race-neutral means a measure or program that is, or can be, used to assist
all small businesses, without making
distinctions or classifications on the
basis of race or gender.
Secretary means the Secretary of
Transportation or his/her designee.
Set-aside means a contracting practice restricting eligibility for the competitive award of a contract solely to
ACDBE firms.
Small Business Administration or SBA
means the United States Small Business Administration.
Small business concern means a for
profit business that does not exceed the
size standards of § 23.33 of this part.
Small hub airport means a publicly
owned commercial service airport that
has a number of passenger boardings

189

VerDate Sep<11>2014

17:28 Jun 11, 2021

Jkt 250226

PO 00000

Frm 00199

Fmt 8010

Sfmt 8010

Q:\49\49V1.TXT

PC31

kpayne on VMOFRWIN702 with $$_JOB

§ 23.5

49 CFR Subtitle A (10–1–20 Edition)

equal to at least 0.05 percent of all passenger boardings in the United States
but less than 0.25 percent of such passenger boardings.
Socially and economically disadvantaged individual means any individual
who is a citizen (or lawfully admitted
permanent resident) of the United
States and who is—
(1) Any individual determined by a
recipient to be a socially and economically disadvantaged individual on a
case-by-case basis.
(2) Any individual in the following
groups,
members
of
which
are
rebuttably presumed to be socially and
economically disadvantaged:
(i) ‘‘Black Americans,’’ which includes persons having origins in any of
the Black racial groups of Africa;
(ii) ‘‘Hispanic Americans,’’ which includes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or
Portuguese culture or origin, regardless of race;
(iii) ‘‘Native Americans,’’ which includes persons who are American Indians, Eskimos, Aleuts, or Native Hawaiians;
(iv)
‘‘Asian-Pacific
Americans,’’
which includes persons whose origins
are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Republic of Palau), the Commonwealth of
the Northern Marianas Islands, Macao,
Fiji, Tonga, Kiribati, Juvalu, Nauru,
Federated States of Micronesia, or
Hong Kong;
(v) ‘‘Subcontinent Asian Americans,’’
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or
Sri Lanka;
(vi) Women;
(vii) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA designation becomes effective.
Recipient means any entity, public or
private, to which DOT financial assistance is extended, whether directly or
through another recipient, through the
programs of the FAA.

Tribally-owned concern means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.
You refers to a recipient, unless a
statement in the text of this part or
the context requires otherwise (i.e.,
‘‘You must do XYZ’’ means that recipients must do XYZ).
[70 FR 14508, Mar. 22, 2005, as amended at 72
FR 15616, Apr. 2, 2007; 77 FR 36931, June 20,
2012]

§ 23.5

To whom does this part apply?

If you are a recipient that has received a grant for airport development
at any time after January 1988 that
was authorized under Title 49 of the
United States Code, this part applies to
you.
§ 23.7

Program reviews.

In 2010, and thereafter at the discretion of the Secretary, the Department
will initiate a review of the ACDBE
program to determine what, if any,
modifications should be made to this
part.
[75 FR 16358, Apr. 1, 2010]

§ 23.9 What are the nondiscrimination
and assurance requirements of this
part for recipients?
(a) As a recipient, you must meet the
non-discrimination requirements provided in part 26, § 26.7 with respect to
the award and performance of any concession agreement, management contract or subcontract, purchase or lease
agreement, or other agreement covered
by this subpart.
(b) You must also take all necessary
and reasonable steps to ensure nondiscrimination in the award and administration of contracts and agreements covered by this part.
(c) You must include the following
assurances in all concession agreements and management contracts you
execute with any firm after April 21,
2005:
(1) ‘‘This agreement is subject to the
requirements of the U.S. Department
of Transportation’s regulations, 49 CFR
part 23. The concessionaire or contractor agrees that it will not discriminate against any business owner because of the owner’s race, color, national origin, or sex in connection with
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the award or performance of any concession agreement, management contract, or subcontract, purchase or lease
agreement, or other agreement covered
by 49 CFR part 23.
(2) ‘‘The concessionaire or contractor
agrees to include the above statements
in any subsequent concession agreement or contract covered by 49 CFR
part 23, that it enters and cause those
businesses to similarly include the
statements in further agreements.’’
§ 23.11 What compliance and enforcement provisions are used under this
part?
The compliance and enforcement provisions of part 26 (§§ 26.101 and 26.105
through 26.109) apply to this part in the
same way that they apply to FAA recipients and programs under part 26.
[70 FR 14508, Mar. 22, 2005, as amended at 72
FR 15616, Apr. 2, 2007]

§ 23.13 How does the Department issue
guidance, interpretations, exemptions, and waivers pertaining to
this part?
(a) Only guidance and interpretations
(including interpretations set forth in
certification appeal decisions) consistent with this part 23 and issued
after April 21, 2005, express the official
positions and views of the Department
of Transportation or the Federal Aviation Administration.
(b) The Secretary of Transportation,
Office of the Secretary of Transportation, and the FAA may issue written
interpretations of or written guidance
concerning this part. Written interpretations and guidance are valid, and express the official positions and views of
the Department of Transportation or
the FAA, only if they are issued over
the signature of the Secretary of
Transportation or if they contain the
following statement:
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The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the language and intent of 49 CFR part 23.

(c) You may apply for an exemption
from any provision of this part. To
apply, you must request the exemption
in writing from the Office of the Secretary of Transportation or the FAA.
The Secretary will grant the request
only if it documents special or excep-

§ 23.13
tional circumstances, not likely to be
generally applicable, and not contemplated in connection with the rulemaking that established this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all exemption requests.
(d) You can apply for a waiver of any
provision of subpart B or D of this part
including, but not limited to, any provisions regarding administrative requirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of authorizing you to operate an ACDBE program that achieves the objectives of
this part by means that may differ
from one or more of the requirements
of subpart B or D of this part. To receive a program waiver, you must follow these procedures:
(1) You must apply through the FAA.
The application must include a specific
program proposal and address how you
will meet the criteria of paragraph
(d)(2) of this section. Before submitting
your application, you must have had
public participation in developing your
proposal, including consultation with
the ACDBE community and at least
one public hearing. Your application
must include a summary of the public
participation process and the information gathered through it.
(2) Your application must show
that—
(i) There is a reasonable basis to conclude that you could achieve a level of
ACDBE participation consistent with
the objectives of this part using different or innovative means other than
those that are provided in subpart B or
D of this part;
(ii) Conditions at your airport are appropriate for implementing the proposal;
(iii) Your proposal would prevent discrimination against any individual or
group in access to concession opportunities or other benefits of the program;
and
(iv) Your proposal is consistent with
applicable law and FAA program requirements.
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(3) The FAA Administrator has the
authority to approve your application.
If the Administrator grants your application, you may administer your
ACDBE program as provided in your
proposal, subject to the following conditions:
(i) ACDBE eligibility is determined
as provided in subpart C of this part,
and ACDBE participation is counted as
provided in §§ 23.53 through 23.55.
(ii) Your level of ACDBE participation continues to be consistent with
the objectives of this part;
(iii) There is a reasonable limitation
on the duration of the your modified
program; and
(iv) Any other conditions the Administrator makes on the grant of the
waiver.
(4) The Administrator may end a program waiver at any time and require
you to comply with this part’s provisions. The Administrator may also extend the waiver, if he or she determines
that all requirements of this section
continue to be met. Any such extension
shall be for no longer than period originally set for the duration of the program waiver.
[70 FR 14508, Mar. 22, 2005, as amended at 72
FR 15616, Apr. 2, 2007]
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Subpart B—ACDBE Programs
§ 23.21 Who must submit an ACDBE
program to FAA, and when?
(a) Except as provided in paragraph
(e) of this section, if you are a primary
airport that has or was required to
have a concessions DBE program prior
to April 21, 2005, you must submit a
revisesd ACDBE program meeting the
requirements of this part to the appropriate FAA regional office for approval.
(1) You must submit this revised program on the same schedule provided for
your first submission of overall goals
in § 23.45(a) of this part.
(2) Timely submission and FAA approval of your revised ACDBE program
is a condition of eligibility for FAA financial assistance.
(3) Until your new ACDBE program is
submitted and approved, you must continue to implement your concessions
DBE program that was in effect before
the effective date of this amendment to

part 23, except with respect to any provision that is contrary to this part.
(b) If you are a primary airport that
does not now have a DBE concessions
program, and you apply for a grant of
FAA funds for airport planning and development under 49 U.S.C. 47107 et seq.,
you must submit an ACDBE program
to the FAA at the time of your application. Timely submission and FAA approval of your ACDBE program are
conditions of eligibility for FAA financial assistance.
(c) If you are the owner of more than
one airport that is required to have an
ACDBE program, you may implement
one plan for all your locations. If you
do so, you must establish a separate
ACDBE goal for each location.
(d) If you make any significant
changes to your ACDBE program at
any time, you must provide the amended program to the FAA for approval before implementing the changes.
(e) If you are a non-primary airport,
non-commercial service airport, a general aviation airport, reliever airport,
or any other airport that does not have
scheduled commercial service, you are
not required to have an ACDBE program. However, you must take appropriate outreach steps to encourage
available ACDBEs to participate as
concessionaires whenever there is a
concession opportunity.
§ 23.23 What administrative provisions
must be in a recipient’s ACDBE program?
(a) If, as a recipient that must have
an ACDBE program, the program must
include provisions for a policy statement, liaison officer, and directory, as
provided in part 26, §§ 26.23, 26.25, and
26.31, as well as certification of
ACDBEs as provided by Subpart C of
this part. You must include a statement in your program committing you
to operating your ACDBE program in a
nondiscriminatory manner.
(b) You may combine your provisions
for implementing these requirements
under this part and part 26 (e.g., a single policy statement can cover both
Federally-assisted airport contracts
and concessions; the same individual
can act as the liaison officer for both
part 23 and part 26 matters).
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§ 23.25 What measures must recipients
include in their ACDBE programs
to ensure nondiscriminatory participation of ACDBEs in concessions?
(a) You must include in your ACDBE
program a narrative description of the
types of measures you intend to make
to ensure nondiscriminatory participation of ACDBEs in concession and
other covered activities.
(b) Your ACDBE program must provide for setting goals consistent with
the requirements of Subpart D of this
part.
(c) Your ACDBE program must provide for seeking ACDBE participation
in all types of concession activities,
rather than concentrating participation in one category or a few categories
to the exclusion of others.
(d) Your ACDBE program must include race-neutral measures that you
will take. You must maximize the use
of race-neutral measures, obtaining as
much as possible of the ACDBE participation needed to meet overall goals
through such measures. These are responsibilities that you directly undertake as a recipient, in addition to the
efforts that concessionaires make, to
obtain ACDBE participation. The following are examples of race-neutral
measures you can implement:
(1) Locating and identifying ACDBEs
and other small businesses who may be
interested in participating as concessionaires under this part;
(2) Notifying ACDBEs of concession
opportunities and encouraging them to
compete, when appropriate;
(3) When practical, structuring concession activities so as to encourage
and facilitate the participation of
ACDBEs
(4) Providing technical assistance to
ACDBEs in overcoming limitations,
such as inability to obtain bonding or
financing;
(5) Ensuring that competitors for
concession opportunities are informed
during pre-solicitation meetings about
how the recipient’s ACDBE program
will affect the procurement process;
(6) Providing information concerning
the availability of ACDBE firms to
competitors to assist them in obtaining ACDBE participation; and

§ 23.25
(7) Establishing a business development program (see part 26, § 26.35); technical assistance program; or taking
other steps to foster ACDBE participation in concessions.
(e) Your ACDBE program must also
provide for the use of race-conscious
measures when race-neutral measures,
standing alone, are not projected to be
sufficient to meet an overall goal. The
following are examples of race-conscious measures you can implement:
(1) Establishing concession-specific
goals for particular concession opportunities.
(i) If the objective of the concessionspecific goal is to obtain ACDBE participation through a direct ownership
arrangement with a ACDBE, calculate
the goal as a percentage of the total estimated annual gross receipts from the
concession.
(ii) If the goal applies to purchases
and/or leases of goods and services, calculate the goal by dividing the estimated dollar value of such purchases
and/or leases from ACDBEs by the
total estimated dollar value of all purchases to be made by the concessionaire.
(iii) To be eligible to be awarded the
concession, competitors must make
good faith efforts to meet this goal. A
competitor may do so either by obtaining enough ACDBE participation to
meet the goal or by documenting that
it made sufficient good faith efforts to
do so.
(iv) The administrative procedures
applicable to contract goals in part 26,
§ 26.51–53, apply with respect to concession-specific goals.
(2) Negotiation with a potential concessionaire to include ACDBE participation, through direct ownership arrangements or measures, in the operation of the concession.
(3) With the prior approval of FAA,
other methods that take a competitor’s
ability to provide ACDBE participation
into account in awarding a concession.
(f) Your ACDBE program must require businesses subject to ACDBE
goals at the airport (except car rental
companies) to make good faith efforts
to explore all available options to meet
goals, to the maximum extent practicable, through direct ownership arrangements with DBEs.
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(g) As provided in § 23.61 of this part,
you must not use set-asides and quotas
as means of obtaining ACDBE participation.
§ 23.27 What information does a recipient have to retain and report about
implementation of its ACDBE program?
(a) As a recipient, you must retain
sufficient basic information about your
program implementation, your certification of ACDBEs, and the award and
performance of agreements and contracts to enable the FAA to determine
your compliance with this part. You
must retain this data for a minimum of
three years following the end of the
concession agreement or other covered
contract.
(b) Beginning March 1, 2006, you must
submit an annual report on ACDBE
participation using the form found in
appendix A to this part. You must submit the report to the appropriate FAA
Regional Civil Rights Office.
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§ 23.29 What monitoring and compliance procedures must recipients
follow?
As a recipient, you must implement
appropriate mechanisms to ensure
compliance with the requirements of
this part by all participants in the program. You must include in your concession program the specific provisions
to be inserted into concession agreements and management contracts setting forth the enforcement mechanisms
and other means you use to ensure
compliance. These provisions must include a monitoring and enforcement
mechanism to verify that the work
committed to ACDBEs is actually performed by the ACDBEs. This mechanism must include a written certification that you have reviewed records
of all contracts, leases, joint venture
agreements, or other concession-related agreements and monitored the
work on-site at your airport for this
purpose. The monitoring to which this
paragraph refers may be conducted in
conjunction with monitoring of concession performance for other purposes.
[77 FR 36931, June 20, 2012]

Subpart C—Certification and
Eligibility of ACDBEs
§ 23.31 What certification standards
and procedures do recipients use to
certify ACDBEs?
(a) As a recipient, you must use, except as provided in this subpart, the
procedures and standards of part 26,
§§ 26.61–91 for certification of ACDBEs
to participate in your concessions program. Your ACDBE program must incorporate the use of these standards
and procedures and must provide that
certification decisions for ACDBEs will
be made by the Unified Certification
Program (UCP) in your state (see part
26, § 26.81).
(b) The UCP’s directory of eligible
DBEs must specify whether a firm is
certified as a DBE for purposes of part
26, an ACDBE for purposes of part 23, or
both.
(c) As an airport or UCP, you must
review the eligibility of currently certified ACDBE firms to make sure that
they meet the eligibility standards of
this part.
(1) You must complete these reviews
as soon as possible, but in no case later
than April 21, 2006 or three years from
the anniversary date of each firm’s
most recent certification, whichever is
later.
(2) You must direct all currently certified ACDBEs to submit to you by
April 21, 2006, a personal net worth
statement, a certification of disadvantage, and an affidavit of no change.
§ 23.33 What size standards do recipients use to determine the eligibility
of ACDBEs?
(a) As a recipient, you must, except
as provided in paragraph (b) of this section, treat a firm as a small business
eligible to be certified as an ACDBE if
its gross receipts, averaged over the
firm’s previous three fiscal years, do
not exceed $56.42 million.
(b) The following types of businesses
have size standards that differ from the
standard set forth in paragraph (a) of
this section:
(1) Banks and financial institutions: $1
billion in assets;
(2) Car rental companies: $75.23 million
average annual gross receipts over the
firm’s three previous fiscal years, as
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adjusted by the Department for inflation every two years from April 3, 2009.
(3) Pay telephones: 1,500 employees;
(4) Automobile dealers: 350 employees.
(c) The Department adjusts the numbers in paragraphs (a) and (b)(2) of this
section using the Department of Commerce price deflators for purchases by
State and local governments as the
basis for this adjustment. The Department publishes a FEDERAL REGISTER
document informing the public of each
adjustment.
[77 FR 36931, June 20, 2012]

§ 23.35 What is the personal net worth
standard for disadvantaged owners
of ACDBEs?
The personal net worth standard used
in determining eligibility for purposes
of this part is $1.32 million. Any individual who has a personal net worth
exceeding this amount is not a socially
and economically disadvantaged individual for purposes of this part, even if
the individual is a member of a group
otherwise presumed to be disadvantaged.
[70 FR 14508, Mar. 22, 2005, as amended at 77
FR 36931, June 20, 2012]

kpayne on VMOFRWIN702 with $$_JOB

§ 23.37 Are firms certified under 49
CFR part 26 eligible to participate
as ACDBEs?
(a) You must presume that a firm
that is certified as a DBE under part 26
is eligible to participate as an ACDBE.
By meeting the size, disadvantage (including personal net worth), ownership
and control standards of part 26, the
firm will have also met the eligibility
standards for part 23.
(b) However, before certifying such a
firm, you must ensure that the disadvantaged owners of a DBE certified
under part 26 are able to control the
firm with respect to its activity in the
concessions program. In addition, you
are not required to certify a part 26
DBE as a part 23 ACDBE if the firm
does not do work relevant to the airport’s concessions program.
§ 23.39 What other certification requirements apply in the case of
ACDBEs?
(a) The provisions of part 26, §§ 26.83
(c)(2) through (c)(6) do not apply to certifications for purposes of this part. In-

§ 23.39
stead, in determining whether a firm is
an eligible ACDBE, you must take the
following steps:
(1) Obtain the resumes or work histories of the principal owners of the
firm and personally interview these individuals;
(2) Analyze the ownership of stock of
the firm, if it is a corporation;
(3) Analyze the bonding and financial
capacity of the firm;
(4) Determine the work history of the
firm, including any concession contracts or other contracts it may have
received;
(5) Obtain or compile a list of the licenses of the firm and its key personnel to perform the concession contracts or other contracts it wishes to
receive;
(6) Obtain a statement from the firm
of the type(s) of concession(s) it prefers
to operate or the type(s) of other contract(s) it prefers to perform.
(b) In reviewing the affidavit required by part 26, § 26.83(j), you must
ensure that the ACDBE firm meets the
applicable size standard in § 23.33.
(c) For purposes of this part, the
term prime contractor in part 26,
§ 26.87(i) includes a firm holding a
prime contract with an airport concessionaire to provide goods or services to
the concessionaire or a firm holding a
prime concession agreement with a recipient.
(d) With respect to firms owned by
Alaska Native Corporations (ANCs),
the provisions of part 26, § 26.73(i) do
not apply under this part. The eligibility of ANC-owned firms for purposes
of this part is governed by § 26.73(h).
(e) When you remove a concessionaire’s eligibility after the concessionaire has entered a concession
agreement, because the firm exceeded
the small business size standard or because an owner has exceeded the personal net worth standard, and the firm
in all other respects remains an eligible DBE, you may continue to count
the concessionaire’s participation toward DBE goals during the remainder
of the current concession agreement.
However, you must not count the concessionaire’s participation toward DBE
goals beyond the termination date for
the concession agreement in effect at
the time of the decertification (e.g., in
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a case where the agreement is renewed
or extended, or an option for continued
participation beyond the current term
of the agreement is exercised).
(f) When UCPs are established in a
state (see part 26, § 26.81), the UCP,
rather than individual recipients, certifies firms for the ACDBE concession
program.
(g) You must use the Uniform Application Form found in appendix F to
part 26. However, you must instruct applicants to take the following additional steps:
(1) In the space available in section
2(B)(7) of the form, the applicant must
state that it is applying for certification as an ACDBE.
(2) With respect to section 4(C) of the
form, the applicant must provide information on an attached page concerning
the address/location, ownership/lease
status, current value of property or
lease, and fees/lease payments paid to
the airport.
(3) The applicant need not complete
section 4(I) and (J). However, the applicant must provide information on an
attached page concerning any other
airport concession businesses the applicant firm or any affiliate owns and/or
operates, including name, location,
type of concession, and start date of
concession.
(h) Car rental companies and private
terminal owners or lessees are not authorized to certify firms as ACDBEs.
As a car rental company or private terminal owner or lessee, you must obtain
ACDBE participation from firms which
a recipient or UCPs have certified as
ACDBEs.
(i) You must use the certification
standards of this part to determine the
ACDBE eligibility of firms that provide
goods and services to concessionaires.
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Subpart D—Goals, Good Faith
Efforts, and Counting
§ 23.41 What is the basic overall goal
requirement for recipients?
(a) If you are a recipient who must
implement an ACDBE program, you
must, except as provided in paragraph
(b) of this section, establish two separate overall ACDBE goals. The first is
for car rentals; the second is for concessions other than car rentals.

(b) If your annual car rental concession revenues, averaged over the threeyears preceding the date on which you
are required to submit overall goals, do
not exceed $200,000, you are not required to submit a car rental overall
goal. If your annual revenues for concessions other than car rentals, averaged over the three years preceding the
date on which you are required to submit overall goals, do not exceed
$200,000, you are not required to submit
a non-car rental overall goal.
(c) Each overall goal must cover a
three-year period. You must review
your goals annually to make sure they
continue to fit your circumstances appropriately. You must report to the
FAA any significant adjustments that
you make to your goal in the time before your next scheduled submission.
(d) Your goals established under this
part must provide for participation by
all certified ACDBEs and may not be
subdivided into group-specific goals.
(e) If you fail to establish and implement goals as provided in this section,
you are not in compliance with this
part. If you establish and implement
goals in a way different from that provided in this part, you are not in compliance with this part. If you fail to
comply with this requirement, you are
not eligible to receive FAA financial
assistance.
§ 23.43 What are the consultation requirements in the development of
recipients’ overall goals?
(a) As a recipient, you must consult
with stakeholders before submitting
your overall goals to FAA.
(b) Stakeholders with whom you
must consult include, but are not limited to, minority and women’s business
groups,
community
organizations,
trade associations representing concessionaires currently located at the airport, as well as existing concessionaires themselves, and other officials or organizations which could be
expected to have information concerning the availability of disadvantaged businesses, the effects of discrimination
on
opportunities
for
ACDBEs, and the recipient’s efforts to
increase participation of ACDBEs.
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§ 23.45 What are the requirements for
submitting overall goal information
to the FAA?
(a) You must submit your overall
goals to the appropriate FAA Regional
Civil Rights Office for approval. Your
first set of overall goals meeting the
requirements of this subpart are due on
the following schedule:
(1) If you are a large or medium hub
primary airport on April 21, 2005, by
January 1, 2006. You must make your
next submissions by October 1, 2008.
(2) If you are a small hub primary
airport on April 21, 2005, by October 1,
2006.
(3) If you are a nonhub primary airport on April 21, 2005, by October 1,
2007.
(b) You must then submit new goals
every three years after the date that
applies to you.
(c) Timely submission and FAA approval of your overall goals is a condition of eligibility for FAA financial assistance.
(d) In the time before you make your
first submission under paragraph (a) of
this section, you must continue to use
the overall goals that have been approved by the FAA before the effective
date of this part.
(e) Your overall goal submission
must include a description of the method used to calculate your goals and the
data you relied on. You must ‘‘show
your work’’ to enable the FAA to understand how you concluded your goals
were appropriate. This means that you
must provide to the FAA the data, calculations, assumptions, and reasoning
used in establishing your goals.
(f) Your submission must include
your projection of the portions of your
overall goals you propose to meet
through use of race-neutral and raceconscious means, respectively, and the
basis for making this projection (see
§ 23.51(d)(5))
(g) FAA may approve or disapprove
the way you calculated your goal, including your race-neutral/race-conscious ‘‘split,’’ as part of its review of
your plan or goal submission. Except
as provided in paragraph (h) of this section, the FAA does not approve or disapprove the goal itself (i.e., the number).

§ 23.47
(h) If the FAA determines that your
goals have not been correctly calculated or the justification is inadequate, the FAA may, after consulting
with you, adjust your overall goal or
race-conscious/race-neutral
‘‘split.’’
The adjusted goal represents the FAA’s
determination of an appropriate overall goal for ACDBE participation in the
recipient’s concession program, based
on relevant data and analysis. The adjusted goal is binding on you.
(i) If a new concession opportunity,
the estimated average annual gross
revenues of which are anticipated to be
$200,000 or greater, arises at a time that
falls between normal submission dates
for overall goals, you must submit an
appropriate adjustment to your overall
goal to the FAA for approval no later
than 90 days before issuing the solicitation for the new concession opportunity.
[70 FR 14508, Mar. 22, 2005, as amended at 77
FR 36931, June 20, 2012]

§ 23.47 What is the base for a recipient’s goal for concessions other
than car rentals?
(a) As a recipient, the base for your
goal includes the total gross receipts of
concessions, except as otherwise provided in this section.
(b) This base does not include the
gross receipts of car rental operations.
(c) The dollar amount of a management contract or subcontract with a
non-ACDBE and the gross receipts of
business activities to which a management or subcontract with a nonACDBE pertains are not added to this
base.
(d) This base does not include any
portion of a firm’s estimated gross receipts that will not be generated from
a concession.
Example to paragraph (d): A firm operates a
restaurant in the airport terminal which
serves the traveling public and under the
same lease agreement, provides in-flight catering service to air carriers. The projected
gross receipts from the restaurant are included in the overall goal calculation, while
the gross receipts to be earned by the inflight catering services are not.
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§ 23.49 What is the base for a recipient’s goal for car rentals?
Except in the case where you use the
alternative
goal
approach
of
§ 23.51(c)(5)(ii), the base for your goal is
the total gross receipts of car rental
operations at your airport. You do not
include gross receipts of other concessions in this base.
§ 23.51 How are a recipient’s overall
goals expressed and calculated?
(a) Your objective in setting a goal is
to estimate the percentage of the base
calculated under §§ 23.47–23.49 that
would be performed by ACDBEs in the
absence of discrimination and its effects.
(1) This percentage is the estimated
ACDBE participation that would occur
if there were a ‘‘level playing field’’ for
firms to work as concessionaires for
your airport.
(2) In conducting this goal setting
process, you are determining the extent, if any, to which the firms in your
market area have suffered discrimination or its effects in connection with
concession opportunities or related
business opportunities.
(3) You must complete the goal-setting process separately for each of the
two overall goals identified in § 23.41 of
this part.
(b)(1) Each overall concessions goal
must be based on demonstrable evidence of the availability of ready, willing and able ACDBEs relative to all
businesses ready, willing and able to
participate in your ACDBE program
(hereafter, the ‘‘relative availability of
ACDBEs’’).
(2) You cannot simply rely on the 10
percent national aspirational goal,
your previous overall goal, or past
ACDBE participation rates in your program without reference to the relative
availability of ACDBEs in your market.
(3) Your market area is defined by
the geographical area in which the substantial majority of firms which seek
to do concessions business with the airport are located and the geographical
area in which the firms which receive
the substantial majority of concessions-related revenues are located.
Your market area may be different for
different types of concessions.

(c) Step 1. You must begin your goal
setting process by determining a base
figure for the relative availability of
ACDBEs. The following are examples of
approaches that you may take toward
determining a base figure. These examples are provided as a starting point for
your goal setting process. Any percentage figure derived from one of these examples should be considered a basis
from which you begin when examining
the evidence available to you. These
examples are not intended as an exhaustive list. Other methods or combinations of methods to determine a
base figure may be used, subject to approval by the FAA.
(1) Use DBE Directories and Census Bureau Data. Determine the number of
ready, willing and able ACDBEs in
your market area from your ACDBE directory. Using the Census Bureau’s
County Business Pattern (CBP) data
base, determine the number of all
ready, willing and able businesses
available in your market area that perform work in the same NAICS codes.
(Information about the CBP data base
may be obtained from the Census Bureau at their Web site, http://
www.census.gov/epcd/cbp/view/
cbpview.html.) Divide the number of
ACDBEs by the number of all businesses to derive a base figure for the
relative availability of ACDBEs in your
market area.
(2) Use an Active Participants List. Determine the number of ACDBEs that
have participated or attempted to participate in your airport concessions
program in previous years. Determine
the number of all businesses that have
participated or attempted to participate in your airport concession program in previous years. Divide the
number of ACDBEs who have participated or attempted to participate by
the number for all businesses to derive
a base figure for the relative availability of ACDBEs in your market
area.
(3) Use data from a disparity study. Use
a percentage figure derived from data
in a valid, applicable disparity study.
(4) Use the goal of another recipient. If
another airport or other DOT recipient
in the same, or substantially similar,
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market has set an overall goal in compliance with this rule, you may use
that goal as a base figure for your goal.
(5) Alternative methods. (i) You may
use other methods to determine a base
figure for your overall goal. Any methodology you choose must be based on
demonstrable evidence of local market
conditions and be designed to ultimately attain a goal that is rationally
related to the relative availability of
ACDBEs in your market area.
(ii) In the case of a car rental goal,
where it appears that all or most of the
goal is likely to be met through the
purchases by car rental companies of
vehicles or other goods or services from
ACDBEs, one permissible alternative is
to structure the goal entirely in terms
of purchases of goods and services. In
this case, you would calculate your car
rental overall goal by dividing the estimated dollar value of such purchases
from ACDBEs by the total estimated
dollar value of all purchases to be made
by car rental companies.
(d) Step 2. Once you have calculated a
base figure, you must examine all relevant evidence reasonably available in
your jurisdiction to determine what
adjustment, if any, is needed to the
base figure in order to arrive at your
overall goal.
(1) There are many types of evidence
that must be considered when adjusting the base figure. These include, but
are not limited to:
(i) The current capacity of ACDBEs
to perform work in your concessions
program, as measured by the volume of
work ACDBEs have performed in recent years; and
(ii) Evidence from disparity studies
conducted anywhere within your jurisdiction, to the extent it is not already
accounted for in your base figure.
(2) If your base figure is the goal of
another recipient, you must adjust it
for differences in your market area and
your concessions program.
(3) If available, you must consider
evidence from related fields that affect
the opportunities for ACDBEs to form,
grow and compete. These include, but
are not limited to:
(i) Statistical disparities in the ability of ACDBEs to get the financing,
bonding and insurance required to participate in your program;

§ 23.51
(ii) Data on employment, self-employment, education, training and
union apprenticeship programs, to the
extent you can relate it to the opportunities for ACDBEs to perform in your
program.
(4) If you attempt to make an adjustment to your base figure to account for
the continuing effects of past discrimination, or the effects of an ongoing
ACDBE program, the adjustment must
be based on demonstrable evidence that
is logically and directly related to the
effect for which the adjustment is
sought.
(5) Among the information you submit with your overall goal (see 23.45(e)),
you must include description of the
methodology you used to establish the
goal, including your base figure and
the evidence with which it was calculated, as well as the adjustments you
made to the base figure and the evidence relied on for the adjustments.
You should also include a summary
listing of the relevant available evidence in your jurisdiction and an explanation of how you used that evidence to adjust your base figure. You
must also include your projection of
the portions of the overall goal you expect to meet through race-neutral and
race-conscious measures, respectively
(see §§ 26.51(c)).
(e) You are not required to obtain
prior FAA concurrence with your overall goal (i.e., with the number itself).
However, if the FAA’s review suggests
that your overall goal has not been
correctly calculated, or that your
method for calculating goals is inadequate, the FAA may, after consulting
with you, adjust your overall goal or
require that you do so. The adjusted
overall goal is binding on you.
(f) If you need additional time to collect data or take other steps to develop
an approach to setting overall goals,
you may request the approval of the
FAA Administrator for an interim goal
and/or goal-setting mechanism. Such a
mechanism must:
(1) Reflect the relative availability of
ACDBEs in your local market area to
the maximum extent feasible given the
data available to you; and
(2) Avoid imposing undue burdens on
non-ACDBEs.
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§ 23.53 How do car rental companies
count ACDBE participation toward
their goals?
(a) As a car rental company, you
may, in meeting the goal the airport
has set for you, include purchases or
leases of vehicles from any vendor that
is a certified ACDBE.
(b) As a car rental company, if you
choose to meet the goal the airport has
set for you by including purchases or
leases of vehicles from an ACDBE vendor, you must also submit to the recipient documentation of the good
faith efforts you have made to obtain
ACDBE
participation
from
other
ACDBE providers of goods and services.
(c) While this part does not require
you to obtain ACDBE participation
through direct ownership arrangements, you may count such participation toward the goal the airport has set
for you.
(d) The following special rules apply
to counting participation related to car
rental operations:
(1) Count the entire amount of the
cost charged by an ACDBE for repairing vehicles, provided that it is reasonable and not excessive as compared
with fees customarily allowed for similar services.
(2) Count the entire amount of the
fee or commission charged by a ACDBE
to manage a car rental concession
under an agreement with the concessionaire toward ACDBE goals, provided
that it is reasonable and not excessive
as compared with fees customarily allowed for similar services.
(3) Do not count any portion of a fee
paid by a manufacturer to a car dealership for reimbursement of work performed under the manufacturer’s warranty.
(e) For other goods and services,
count participation toward ACDBE
goals as provided in part 26, § 26.55 and
§ 23.55 of this part. In the event of any
conflict between these two sections,
§ 23.55 controls.
(f) If you have a national or regional
contract, count a pro-rated share of the
amount of that contract toward the
goals of each airport covered by the
contract. Use the proportion of your
applicable gross receipts as the basis
for making this pro-rated assignment
of ACDBE participation.

Example to paragraph (f): Car Rental Company X signs a regional contract with an
ACDBE car dealer to supply cars to all five
airports in a state. The five airports each account for 20 percent of X’s gross receipts in
the state. Twenty percent of the value of the
cars purchased through the ACDBE car dealer would count toward the goal of each airport.

§ 23.55 How
do
recipients
count
ACDBE participation toward goals
for items other than car rentals?
(a) You count only ACDBE participation that results from a commercially
useful function. For purposes of this
part, the term commercially useful
function has the same meaning as in
part 26, § 26.55(c), except that the requirements of § 26.55(c)(3) do not apply
to concessions.
(b) Count the total dollar value of
gross receipts an ACDBE earns under a
concession agreement and the total
dollar value of a management contract
or subcontract with an ACDBE toward
the goal. However, if the ACDBE enters
into a subconcession agreement or subcontract with a non-ACDBE, do not
count any of the gross receipts earned
by the non-ACDBE.
(c) When an ACDBE performs as a
subconcessionaire or subcontractor for
a non-ACDBE, count only the portion
of the gross receipts earned by the
ACDBE under its subagreement.
(d) When an ACDBE performs as a
participant in a joint venture, count a
portion of the gross receipts equal to
the distinct, clearly defined portion of
the work of the concession that the
ACDBE performs with its own forces
toward ACDBE goals.
(e) Count the entire amount of fees or
commissions charged by an ACDBE
firm for a bona fide service, provided
that, as the recipient, you determine
this amount to be reasonable and not
excessive as compared with fees customarily allowed for similar services.
Such services may include, but are not
limited to, professional, technical, consultant, legal, security systems, advertising, building cleaning and maintenance, computer programming, or
managerial.
(f) Count 100 percent of the cost of
goods obtained from an ACDBE manufacturer. For purposes of this part, the
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term manufacturer has the same meaning as in part 26, § 26.55(e)(1)(ii).
(g) Count 100 percent of the cost of
goods purchased or leased from a
ACDBE regular dealer. For purposes of
this part, the term ‘‘regular dealer’’
has the same meaning as in part 26,
§ 26.55(e)(2)(ii).
(h) Count credit toward ACDBE goals
for goods purchased from an ACDBE
which is neither a manufacturer nor a
regular dealer as follows:
(1) Count the entire amount of fees or
commissions charged for assistance in
the procurement of the goods, provided
that this amount is reasonable and not
excessive as compared with fees customarily allowed for similar services.
Do not count any portion of the cost of
the goods themselves.
(2) Count the entire amount of fees or
transportation charges for the delivery
of goods required for a concession, provided that this amount is reasonable
and not excessive as compared with
fees customarily allowed for similar
services. Do not count any portion of
the cost of goods themselves.
(i) If a firm has not been certified as
an ACDBE in accordance with the
standards in this part, do not count the
firm’s participation toward ACDBE
goals.
(j) Do not count the work performed
or gross receipts earned by a firm after
its eligibility has been removed toward
ACDBE goals. However, if an ACDBE
firm certified on April 21, 2005 is decertified because one or more of its disadvantaged owners do not meet the
personal net worth criterion or the
firm exceeds business size standards of
this part during the performance of a
contract or other agreement, the firm’s
participation may continue to be
counted toward ACDBE goals for the
remainder of the term of the contract
or other agreement (but not extensions
or renewals of such contracts or agreements).
(k) Do not count costs incurred in
connection with the renovation, repair,
or construction of a concession facility
(sometimes referred to as the ‘‘buildout’’).
(l) Do not count the ACDBE participation of car rental companies toward
your ACDBE achievements toward this
goal.

§ 23.57
§ 23.57 What happens if a recipient
falls short of meeting its overall
goals?
(a) You cannot be penalized, or treated by the Department as being in noncompliance with this part, simply because your ACDBE participation falls
short of your overall goals. You can be
penalized or treated as being in noncompliance only if you have failed to
administer your ACDBE program in
good faith.
(b) If the awards and commitments
shown on your Uniform Report of
ACDBE Participation (found in Appendix A to this Part) at the end of any
fiscal year are less than the overall
goal applicable to that fiscal year, you
must do the following in order to be regarded by the Department as implementing your ACDBE program in good
faith:
(1) Analyze in detail the reasons for
the difference between the overall goal
and your awards and commitments in
that fiscal year;
(2) Establish specific steps and milestones to correct the problems you
have identified in your analysis and to
enable you to meet fully your goal for
the new fiscal year;
(3) (i) If you are a CORE 30 airport or
other airport designated by the FAA,
you must submit, within 90 days of the
end of the fiscal year, the analysis and
corrective actions developed under
paragraphs (b)(1) and (2) of this section
to the FAA for approval. If the FAA approves the report, you will be regarded
as complying with the requirements of
this section for the remainder of the
fiscal year.
(ii) As an airport not meeting the criteria of paragraph (b)(3)(i) of this section, you must retain analysis and corrective actions in your records for
three years and make it available to
the FAA, on request, for their review.
(4) The FAA may impose conditions
on the recipient as part of its approval
of the recipient’s analysis and corrective actions including, but not limited
to, modifications to your overall goal
methodology, changes in your raceconscious/race-neutral split, or the introduction of additional race-neutral
or race-conscious measures.
(5) You may be regarded as being in
noncompliance with this part, and
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therefore subject to the remedies in
§ 23.11 of this part and other applicable
regulations, for failing to implement
your ACDBE program in good faith if
any of the following things occur:
(i) You do not submit your analysis
and corrective actions to FAA in a
timely manner as required under paragraph (b)(3) of this section;
(ii) FAA disapproves your analysis or
corrective actions; or
(iii) You do not fully implement:
(A) The corrective actions to which
you have committed, or
(B) Conditions that FAA has imposed
following review of your analysis and
corrective actions.
(c) If information coming to the attention of FAA demonstrates that current trends make it unlikely that you,
as an airport, will achieve ACDBE
awards and commitments that would
be necessary to allow you to meet your
overall goal at the end of the fiscal
year, FAA may require you to make
further good faith efforts, such as
modifying your race-conscious/raceneutral split or introducing additional
race-neutral or race-conscious measures for the remainder of the fiscal
year.
[70 FR 14508, Mar. 22, 2005, as amended at 77
FR 36931, June 20, 2012]
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§ 23.59 What is the role of the statutory 10 percent goal in the ACDBE
program?
(a) The statute authorizing the
ACDBE program provides that, except
to the extent the Secretary determines
otherwise, not less than 10 percent of
concession businesses are to be
ACDBEs.
(b) This 10 percent goal is an aspirational goal at the national level, which
the Department uses as a tool in evaluating and monitoring DBEs’ opportunities to participate in airport concessions.
(c) The national 10 percent aspirational goal does not authorize or require recipients to set overall or concession-specific goals at the 10 percent
level, or any other particular level, or
to take any special administrative
steps if their goals are above or below
10 percent.

§ 23.61 Can recipients use quotas or
set-asides as part of their ACDBE
programs?
You must not use quotas or setasides for ACDBE participation in your
program.

Subpart E—Other Provisions
§ 23.71 Does a recipient have to change
existing concession agreements?
Nothing in this part requires you to
modify or abrogate an existing concession agreement (one executed before
April 21, 2005) during its term. When an
extension or option to renew such an
agreement is exercised, or when a material amendment is made, you must
assess potential for ACDBE participation and may, if permitted by the
agreement, use any means authorized
by this part to obtain a modified
amount of ACDBE participation in the
renewed or amended agreement.
§ 23.73 What requirements apply to
privately-owned or leased terminal
buildings?
(a) If you are a recipient who is required to implement an ACDBE program on whose airport there is a privately-owned or leased terminal building that has concessions, or any portion of such a building, this section applies to you.
(b) You must pass through the applicable requirements of this part to the
private terminal owner or lessee via
your agreement with the owner or lessee or by other means. You must ensure that the terminal owner or lessee
complies with the requirements of this
part.
(c) If your airport is a primary airport, you must obtain from the terminal owner or lessee the goals and
other elements of the ACDBE program
required under this part. You must incorporate this information into your
concession plan and submit it to the
FAA in accordance with this part.
(d) If the terminal building is at a
non-primary commercial service airport or general aviation airport or reliever airport, you must ensure that
the owner complies with the requirements in § 23.21(e).
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§ 23.75 Can recipients enter into longterm, exclusive agreements with
concessionaires?
(a) Except as provided in paragraph
(b) of this section, you must not enter
into long-term, exclusive agreements
for concessions. For purposes of this
section, a long-term agreement is one
having a term longer than five years.
(b) You may enter into a long-term,
exclusive concession agreement only
under the following conditions:
(1) Special local circumstances exist
that make it important to enter such
agreement, and
(2) The responsible FAA regional office approves your plan for meeting the
standards of paragraph (c) of this section.
(c) In order to obtain FAA approval
of a long-term-exclusive concession
agreement, you must submit the following information to the FAA regional office:
(1) A description of the special local
circumstances that warrant a longterm, exclusive agreement.
(2) A copy of the draft and final leasing and subleasing or other agreements. This long-term, exclusive agreement must provide that:
(i) A number of ACDBEs that reasonably reflects their availability in your
market area, in the absence of discrimination, to do the types of work
required will participate as concessionaires throughout the term of the
agreement and account for at a percentage of the estimated annual gross
receipts equivalent to a level set in accordance with §§ 23.47 through 23.49 of
this part.
(ii) You will review the extent of
ACDBE participation before the exercise of each renewal option to consider
whether an increase or decrease in
ACDBE participation is warranted.
(iii) An ACDBE concessionaire that is
unable to perform successfully will be
replaced by another ACDBE concessionaire, if the remaining term of the
agreement makes this feasible. In the
event that such action is not feasible,
you will require the concessionaire to
make good faith efforts during the remaining term of the agreement to encourage ACDBEs to compete for the
purchases and/or leases of goods and

§ 23.77
services to be made by the concessionaire.
(3) Assurances that any ACDBE participant will be in an acceptable form,
such as a sublease, joint venture, or
partnership.
(4) Documentation that ACDBE participants are properly certified.
(5) A description of the type of business or businesses to be operated (e.g.,
location, storage and delivery space,
‘‘back-of-the-house facilities’’ such as
kitchens, window display space, advertising space, and other amenities that
will increase the ACDBE’s chance to
succeed).
(6) Information on the investment required on the part of the ACDBE and
any unusual management or financial
arrangements between the prime concessionaire and ACDBE.
(7) Information on the estimated
gross receipts and net profit to be
earned by the ACDBE.
§ 23.77 Does this part preempt local requirements?
(a) In the event that a State or local
law, regulation, or policy differs from
the requirements of this part, the recipient must, as a condition of remaining eligible to receive Federal financial
assistance from the DOT, take such
steps as may be necessary to comply
with the requirements of this part.
(b) You must clearly identify any
State or local law, regulation, or policy
pertaining to minority, women’s, or
disadvantaged business enterprise concerning airport concessions that adds
to, goes beyond, or imposes more stringent requirements than the provisions
of this part. FAA will determine
whether such a law, regulation, or policy conflicts with this part, in which
case the requirements of this part will
govern.
(c) If not deemed in conflict by the
FAA, you must write and administer
such a State or local law, policy, or
regulation separately from the ACDBE
program.
(d) You must provide copies of any
such provisions and the legal authority
supporting them to the FAA with your
ACDBE program submission. FAA will
not approve an ACDBE program if
there are such provisions that conflict
with the provisions of this part.
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(e) However, nothing in this part preempts any State or local law, regulation, or policy enacted by the governing body of a recipient, or the authority of any State or local government or recipient to adopt or enforce
any law, regulation, or policy relating
to ACDBEs, as long as the law, regulation, or policy does not conflict with
this part.
§ 23.79 Does this part permit recipients to use local geographic preferences?
No. As a recipient you must not use
a local geographic preference. For purposes of this section, a local geographic
preference is any requirement that
gives an ACDBE located in one place
(e.g., your local area) an advantage
over ACDBEs from other places in obtaining business as, or with, a concession at your airport.

APPENDIX A TO PART 23—UNIFORM
REPORT OF ACDBE PARTICIPATION
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INSTRUCTIONS FOR UNIFORM REPORT OF
ACDBE PARTICIPATION
1. Insert name of airport receiving FAA financial assistance and AIP number.
2. Provide the name and contact information (phone, fax, e-mail) for the person FAA
should contact with questions about the report.
3a. Provide the annual reporting period to
which the report pertains (e.g., October 2005–
September 2006).
3b. Provide the date on which the report is
submitted to FAA.
4. This block and blocks 5 and 6 concern
non-car rental goals and participation only.
In this block, provide the overall non-car
rental percentage goal and the race-conscious (RC) and race-neutral (RN) components of it. The RC and RN percentages
should add up to the overall percentage goal.
5. For purposes of this block and blocks 6,
8, and 9, the participation categories listed
at the left of the block are the following:
‘‘Prime Concessions’’ are concessions who
have a direct relationship with the airport
(e.g., a company who has a lease agreement
directly with the airport to operate a concession). A ‘‘subconcession’’ is a firm that has a
sublease or other agreement with a prime
concessionaire, rather than with the airport
itself, to operate a concession at the airport.
A ‘‘management contract’’ is an agreement
between the airport and a firm to manage a
portion of the airport’s facilities or oper-

ations (e.g., manage the parking facilities).
‘‘Goods/services’’ refers to those goods and
services purchased by the airport itself or by
concessionaires and management contractors from certified DBEs.
Block 5 concerns all non-car rental concession activity covered by 49 CFR part 23 during the reporting period, both new or continuing.
In Column A, enter the total concession
gross revenues for concessionaires (prime
and sub) and purchases of goods and services
(ACDBE and non-ACDBE combined) at the
airport. In Column B, enter the number of
lease agreements, contracts, etc. in effect or
taking place during the reporting period in
each participation category for all concessionaires and purchases of goods and services
(ACDBE and non-ACDBE combined).
Because, by statute, non-ACDBE management contracts do not count as part of the
base for ACDBE goals, the cells for total
management contract participation and
ACDBE participation as a percentage of
total management contracting dollars are
not intended to be filled in blocks 5, 6, 8, and
9.
In Column C, enter the total gross revenues
in
each
participation
category
(ACDBEs) only. In Column D, enter the number of lease agreements, contracts, etc., in
effect or entered into during the reporting
period in each participation category for all
concessionaires and purchases of goods and
services (ACDBEs only).
Columns E and F are subsets of Column C:
break out the total gross revenues listed in
Column C into the portions that are attributable to race-conscious and race-neutral
measures, respectively. Column G is a percentage calculation. It answers the question,
what percentage of the numbers in Column A
is represented by the corresponding numbers
in Column C?
6. The numbers in this Block concern only
new non-car rental concession opportunities
that arose during the current reporting period. In other words, the information requested in Block 6 is a subset of that requested in Block 5. Otherwise, this Block is
filled out in the same way as Block 5.
7. Blocks 7–9 concern car rental goals and
participation. In Block 7, provide the overall
car rental percentage goal and the race-conscious (RC) and race-neutral (RN) components of it. The RC and RN percentages
should add up to the overall percentage goal.
8. Block 8 is parallel to Block 5, except
that it is for car rentals. The instructions for
filling it out are the same as for Block 5.
9. Block 9 is parallel to Block 6, except
that it is for car rentals. The information requested in Block 9 is a subset of that requested in Block 8. The instructions for filling it out are the same as for Block 6.
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10. Block 10 instructs recipients to bring
forward the cumulative ACDBE participation figures from Blocks 5 and 8, breaking
down these figures by race and gender categories. Participation by non-minority
women-owned firms should be listed in the
‘‘non-minority women’’ column. Participation by firms owned by minority women
should be listed in the appropriate minority
group column. The ‘‘other’’ column should be
used to reflect participation by individuals
who are not a member of a presumptively
disadvantaged group who have been found
disadvantaged on a case-by-case basis.
11. This block instructs recipients to attach five information items for each ACDBE
5. Non-car rental
Cumulative ACDBE participation

Pt. 23, App. A
firm participating in its program during the
reporting period. If the firm’s participation
numbers are reflected in Blocks 5–6 and/or 8–
9, the requested information about that firm
should be attached in response to this item.
UNIFORM REPORT OF ACDBE PARTICIPATION
1. Name of Recipient and AIP Number:
2. Contact Information:
3a. Reporting Period:
3b. Date of Report:
4. Current Non-Car Rental ACDBE Goal:
Race Conscious Goal ll% Race Neutral
Goal ll% Overall Goal ll%

A
Total
dollars
(everyone)

B
Total
number
(everyone)

C
Total to
ACDBEs
(dollars)

D
Total to
ACDBEs
(number)

E
RC to
ACDBEs
(dollars)

F
RN to
ACDBEs
(dollars)

G
% of
dollars to
ACDBEs

Prime Concessions.
Subconcessions.
Management Contracts ...............
Goods/Services.
Totals.

XXXXXXX

XXXXXXX

..................

..................

..................

..................

XXXXXX

6. Non-Car rental
New ACDBE participation
this period

A
Total
dollars
(everyone)

B
Total
number
(everyone)

C
Total to
ACDBEs
(dollars)

D
Total to
ACDBEs
(number)

E
RC to
ACDBEs
(dollars)

F
RN to
ACDBEs
(dollars)

G
% of
dollars to
ACDBEs

Prime Concessions.
Subconcessions.
Management Contracts ...............
Goods/Services.
Totals.

XXXXXXX

XXXXXXX

..................

..................

..................

XXXXXX

..................

7. Current Car Rental ACDBE Goal: Race
Conscious Goal ll% Race Neutral Goal
ll% Overall Goal ll%
8. Car rental
Cumulative ACDBE participation

A
Total
dollars
(everyone)

B
Total
number
(everyone)

C
Total to
ACDBEs
(dollars)

D
Total to
ACDBEs
(number)

E
RC to
ACDBEs
(dollars)

F
RN to
ACDBEs
(dollars)

G
% of
dollars to
ACDBEs

A
Total
dollars
(everyone)

B
Total
number
(everyone)

C
Total to
ACDBEs
(dollars)

D
Total to
ACDBEs
(number)

E
RC to
ACDBEs
(dollars)

F
RN to
ACDBEs
(dollars)

G
% of
dollars to
ACDBEs

B
Hispanic
Americans

C
Asian-Pacific Americans

D
Asian-Indian Americans

E
Native
Americans

F
Non-minority Women

G
Other

H
Totals

Prime Concessions.
Subconcessions.
Goods/Services.
Totals.
9. Car rental
New ACDBE participation this
period
Prime Concessions.
Subconcessions.
Goods/Services.
Totals.

kpayne on VMOFRWIN702 with $$_JOB

10. Cumulative
ACDBE participation by race/gender

A
Black
Americans

Car Rental.
Non-Car Rental.
Totals.
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11. On an attachment, list the following information for each ACDBE firm participating in your program during the period of
this report: (1) Firm name; (2) Type of business; (3) Beginning and expiration dates of
agreement, including options to renew; (4)
Dates that material amendments have been
or will be made to agreement (if known); (5)
Estimated gross receipts for the firm during
this reporting period.

PART 24—UNIFORM RELOCATION
ASSISTANCE AND REAL PROPERTY ACQUISITION FOR FEDERAL
AND FEDERALLY-ASSISTED PROGRAMS
Subpart A—General
Sec.
24.1 Purpose.
24.2 Definitions and acronyms.
24.3 No duplication of payments.
24.4 Assurances, monitoring and corrective
action.
24.5 Manner of notices.
24.6 Administration
of
jointly-funded
projects.
24.7 Federal Agency waiver of regulations.
24.8 Compliance with other laws and regulations.
24.9 Recordkeeping and reports.
24.10 Appeals.

Subpart D—Payments for Moving and
Related Expenses
24.301 Payment for actual reasonable moving and related expenses.
24.302 Fixed payment for moving expenses—
residential moves.
24.303 Related nonresidential eligible expenses.
24.304 Reestablishment expenses—nonresidential moves.
24.305 Fixed payment for moving expenses—
nonresidential moves.
24.306 Discretionary utility relocation payments.

Subpart E—Replacement Housing
Payments
24.401 Replacement housing payment for
180-day homeowner-occupants.
24.402 Replacement housing payment for 90day occupants.
24.403 Additional rules governing replacement housing payments.
24.404 Replacement housing of last resort.

Subpart F—Mobile Homes
24.501 Applicability.
24.502 Replacement housing payment for
180-day mobile homeowner displaced
from a mobile home, and/or from the acquired mobile home site.
24.503 Replacement housing payment for 90day mobile home occupants.

Subpart B—Real Property Acquisition

Subpart G—Certification

24.101 Applicability of acquisition requirements.
24.102 Basic acquisition policies.
24.103 Criteria for appraisals.
24.104 Review of appraisals.
24.105 Acquisition of tenant-owned improvements.
24.106 Expenses incidental to transfer of
title to the Agency.
24.107 Certain litigation expenses.
24.108 Donations.

MATION

APPENDIX B TO PART 24—STATISTICAL REPORT
FORM
AUTHORITY: 42 U.S.C. 4601 et seq.; 49 CFR
1.48(cc).
SOURCE: 70 FR 611, Jan. 4, 2005, unless otherwise noted.

Subpart C—General Relocation
Requirements
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24.601 Purpose.
24.602 Certification application.
24.603 Monitoring and corrective action.
APPENDIX A TO PART 24—ADDITIONAL INFOR-

24.201 Purpose.
24.202 Applicability.
24.203 Relocation notices.
24.204 Availability of comparable replacement dwelling before displacement.
24.205 Relocation planning, advisory services, and coordination.
24.206 Eviction for cause.
24.207 General requirements claims for relocation payments.
24.208 Aliens not lawfully present in the
United States.
24.209 Relocation payments not considered
as income.

Subpart A—General
§ 24.1 Purpose.
The purpose of this part is to promulgate rules to implement the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, as
amended (42 U.S.C. 4601 et seq.) (Uniform Act), in accordance with the following objectives:
(a) To ensure that owners of real
property to be acquired for Federal and
federally-assisted projects are treated
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