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rights that are less restrictive than the re-
stricted rights in paragraph (d)(2) of this 
clause, then the less restrictive provisions or 
rights shall prevail. 

(4) If the computer software is otherwise 
available without disclosure restrictions, it 
is licensed to the Government, without dis-
closure restrictions, with the rights in para-
graphs (d)(2) and (3) of this clause. 

(5) The Contractor shall affix a notice sub-
stantially as follows to any commercial com-
puter software delivered under this contract: 

Notice—Notwithstanding any other lease 
or license agreement that may pertain to, or 
accompany the delivery of, this computer 
software, the rights of the Government re-
garding its use, reproduction and disclosure 
are set forth in Government Contract No. 
llllll. 

(End of clause) 

[80 FR 12951, Mar. 12, 2015, as amended at 80 
FR 50212, Aug. 19, 2015] 

1852.227–88 Government-furnished 
computer software and related 
technical data. 

As prescribed in 1827.409(m)(1), insert 
the following clause: 

GOVERNMENT–FURNISHED COMPUTER SOFT-
WARE AND RELATED TECHNICAL DATA (APR 
2015) 

(a) Definitions. As used in this clause— 
‘‘Government-furnished computer software’’ 

or ‘‘GFCS’’ means computer software: 
(1) In the possession of, or directly ac-

quired by, the Government whereby the Gov-
ernment has title or license rights thereto; 
and 

(2) Subsequently furnished to the Con-
tractor for performance of a Government 
contract. 

‘‘Computer software,’’ ‘‘data’’ and ‘‘technical 
data’’ have the meaning provided in the Fed-
eral Acquisition Regulations (FAR) Subpart 
2.1—Definitions or the Rights in Data—Gen-
eral clause (FAR 52.227–14). 

(b) The Government shall furnish to the 
Contractor the GFCS described in this con-
tract or in writing by the Contracting Offi-
cer. The Government shall furnish any re-
lated technical data needed for the intended 
use of the GFCS. 

(c) Use of GFCS and related technical data. 
The Contractor shall use the GFCS and re-
lated technical data, and any modified or en-
hanced versions thereof, only for performing 
work under this contract unless otherwise 
provided for in this contract or approved in 
writing by the Contracting Officer. 

(1) The Contractor shall not, without the 
express written permission of the Con-
tracting Officer, reproduce, distribute copies, 

prepare derivative works, perform publicly, 
display publicly, release, or disclose the 
GFCS or related technical data to any per-
son except for the performance of work 
under this contract. 

(2) The Contractor shall not modify or en-
hance the GFCS unless this contract specifi-
cally identifies the modifications and en-
hancements as work to be performed. If the 
GFCS is modified or enhanced pursuant to 
this contract, the Contractor shall provide 
to the Government the complete source code, 
if any, and all related documentation of the 
modified or enhanced GFCS. 

(3) Allocation of rights associated with any 
GFCS or related technical data modified or 
enhanced under this contract shall be de-
fined by the FAR Rights in Data clause(s) in-
cluded in this contract (as modified by any 
applicable NASA FAR Supplement clauses). 
If no Rights in Data clause is included in 
this contract, then the FAR Rights in Data— 
General (52.227–14) as modified by the NASA 
FAR Supplement (1852.227–14) shall apply to 
all data first produced in the performance of 
this contract and all data delivered under 
this contract. 

(4) The Contractor may provide the GFCS, 
and any modified or enhanced versions there-
of, to subcontractors as necessary for the 
performance of work under this contract. Be-
fore release of the GFCS, and any modified 
or enhanced versions thereof, to such sub-
contractors (at any tier), the Contractor 
shall insert, or require the insertion of, this 
clause, including this paragraph (c)(4), suit-
ably modified to identify the parties as fol-
lows: references to the Government are not 
changed, and in all references to the Con-
tractor the subcontractor is substituted for 
the Contractor so that the subcontractor has 
all rights and obligations of the Contractor 
in the clause. 

(d) The Government provides the GFCS in 
an ‘‘AS–IS’’ condition. The Government 
makes no warranty with respect to the serv-
iceability and/or suitability of the GFCS for 
contract performance. 

(e) The Contracting Officer may by written 
notice, at any time— 

(1) Increase or decrease the amount of 
GFCS under this contract; 

(2) Substitute other GFCS for the GFCS 
previously furnished, to be furnished, or to 
be acquired by the Contractor for the Gov-
ernment under this contract; 

(3) Withdraw authority to use the GFCS or 
related technical data; or 

(4) Instruct the Contractor to return or dis-
pose of the GFCS and related technical data. 

(f) Title to or license rights in GFCS. The 
Government shall retain title to or license 
rights in all GFCS. Title to or license rights 
in GFCS shall not be affected by its incorpo-
ration into or attachment to any data not 
owned by or licensed to the Government. 
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(g) Waiver of Claims and Indemnification. 
The Contractor agrees to waive any and all 
claims against the Government and shall in-
demnify and hold harmless the Government, 
its agents, and employees from every claim 
or liability, including attorney’s fees, court 
costs, and expenses, arising out of, or in any 
way related to, the misuse or unauthorized 
modification, reproduction, release, perform-
ance, display, or disclosure of the GFCS and 
related technical data by the Contractor, a 
subcontractor, or by any person to whom the 
Contractor has released or disclosed such 
GFCS or related technical data. 

(h) Flow-down of Waiver of Claims and In-
demnification. In the event a contract in-
cludes this NASA FAR Supplement clause 
1852.227–88, the Contractor shall include the 
foregoing clause 1852.227–88(g), suitably 
modified to identify the parties, in all sub-
contracts, regardless of tier, which involve 
use of the GFCS and/or related technical 
data in any way. At all tiers, the clause shall 
be modified to define GFCS as it is defined 
herein and to identify the parties as follows: 
references to the Government are not 
changed, and in all references to the Con-
tractor the subcontractor is substituted for 
the Contractor so that the subcontractor has 
all rights and obligations of the Contractor 
in the clause. In subcontracts, at any tier, 
the Government, the subcontractor, and the 
Contractor agree that the mutual obliga-
tions of the parties created by this clause 
1852.227–88 constitute a contract between the 
subcontractor and the Government with re-
spect to the matters covered by the clause. 

(End of clause) 

[80 FR 12952, Mar. 12, 2015, as amended at 80 
FR 61994, Oct. 15, 2015; 81 FR 24501, Apr. 26, 
2016] 

1852.228–70 Aircraft ground and flight 
risk. 

As prescribed in 1828.370(a), insert the 
following clause. The purpose of this 
clause is to have the Government as-
sume risks that generally entail unusu-
ally high insurance premiums and are 
not covered by the contractor’s con-
tents, work-in-process, and similar in-
surance. Since the definitions in the 
clause may not cover every situation 
that should be covered to achieve this 
purpose, the clause may be modified as 
follows: If the contract covers heli-
copters, vertical take-off aircraft, 
lighter-than-air airships, or other non-
conventional types of aircraft, the defi-
nition of ‘‘aircraft’’ should be modified 
to specify that the aircraft has reached 
a point of manufacture comparable to 

that specified in the standard defini-
tion, which is written for conventional 
winged aircraft. The definition of ‘‘in 
the open’’ may be modified to include 
‘‘hush houses,’’ test hangars, com-
parable structures, and other des-
ignated areas. In addition, clause para-
graph (d)(3) may be modified to provide 
for Government assumption of risk of 
transportation by conveyance on 
streets or highways if the contracting 
officer determines that this transpor-
tation is limited to the vicinity of the 
contractor’s premises and is merely in-
cident to work being performed under 
the contract. 

AIRCRAFT GROUND AND FLIGHT RISK (OCT 
1996) 

(a) Notwithstanding any other provisions 
of this contract, except as may be specifi-
cally provided in the Schedule as an excep-
tion to this clause, the Government, subject 
to the definitions and limitations of this 
clause, assumes the risk of damage to, or 
loss or destruction of, aircraft in the open, 
during operation, or in flight and agrees that 
the Contractor shall not be liable to the Gov-
ernment for any such damage, loss, or de-
struction. 

(b) For the purposes of this clause, the fol-
lowing definitions apply: 

(1) Unless otherwise specifically provided 
in the Schedule, ‘‘aircraft’’ includes— 

(i) Aircraft (including both complete air-
craft and aircraft in the course of being man-
ufactured, disassembled, or reassembled; pro-
vided that an engine, wing, or a portion of a 
wing is attached to the fuselage) to be fur-
nished to the Government under this con-
tract (whether before or after Government 
acceptance); and 

(ii) Aircraft (regardless of whether in a 
state of disassembly or reassembly) fur-
nished by the Government to the Contractor 
under this contract, including all property 
installed in, being installed in, or tempo-
rarily removed from them, unless the air-
craft and property are covered by a separate 
bailment agreement. 

(2) ‘‘In the open’’ means located wholly 
outside of buildings on the Contractor’s 
premises, or at such other places as may be 
described in the Schedule as being in the 
open for the purposes of this clause, except 
that aircraft furnished by the Government 
are considered to be in the open at all times 
while in the Contractor’s possession, care, 
custody, or control. 

(3) ‘‘Flight’’ includes any flight demonstra-
tion, flight test, taxi test, or other flight 
made in the performance of this contract, or 
for the purpose of safeguarding the aircraft, 
or previously approved in writing by the 
Contracting Officer. 
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