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extent as HHS employees. The clause 
also requires the contractor to ensure 
each of its employees knows the pre-
scribed rules of conduct in 45 CFR part 
5b and each contractor employee is 
aware that he or she is subject to 
criminal penalties for violations of the 
Privacy Act. These requirements also 
apply to all subcontracts awarded 
under the contract or order that re-
quire the design, development, or oper-
ation of a system of records. 

(b) The contracting officer shall in-
sert the clause at 352.224–71, Confiden-
tial Information, in solicitations, con-
tracts, and orders that require access 
to Government or to third party infor-
mation. 

Subpart 324.70—Health Insurance 
Portability and Accountability 
Act of 1996 

324.7000 Scope of subpart. 
All individually identifiable health 

information that is Protected Health 
Information (PHI), as defined in 45 CFR 
160.103 shall be administered in accord-
ance with the Health Insurance Port-
ability and Accountability Act of 1996 
(HIPAA) implementing regulations at 
45 CFR parts 160 and 164 (the HIPAA 
Privacy, Security, and Breach Notifica-
tion Rules). The term ‘‘HIPAA’’ is used 
in this part to refer to title II, subtitle 
F of the HIPAA statute, at part C of 
title XI of the Social Security Act, 42 
U.S.C. 1320d et seq., section 264 of 
HIPAA, subtitle D of title XIII of the 
American Recovery and Reinvestment 
Act of 2009, and regulations under such 
provisions. 

324.7001 Policy on Compliance with 
HIPAA business associate contract 
requirements. 

(a) HHS is a HIPAA ‘‘covered entity’’ 
that is a ‘‘hybrid entity’’ as these 
terms are defined at sections 160.103 
and 164.103 respectively. As such, only 
the portions of HHS that the Secretary 
has designated as ‘‘health care compo-
nents’’ (HCC) as defined at section 
164.103, are subject to HIPAA. HHS’ 
HCCs may utilize persons or entities 
known as ‘‘business associates,’’ as de-
fined at section 160.103. Generally, 
‘‘business associate’’ means a ‘‘person’’ 
as defined by section 160.103 (including 

contractors, and third-party vendors, 
etc.) if or when the person or entity: 

(1) Creates, receives, maintains, or 
transmits ‘‘protected health informa-
tion’’, as the term is defined at section 
160.103, on behalf of an HHS HCC to 
carry out HHS HIPAA ‘‘covered func-
tions’’ as that term is defined at 
164.103; or 

(2) Provides certain services to an 
HHS HCC that involve PHI. 

(b) Where the Department as a cov-
ered entity is required by 45 CFR 
164.502(e)(1) and 164.504(e) and, if appli-
cable, sections 164.308(b)(3) and 
164.314(a), to enter into a HIPAA busi-
ness associate contract, the relevant 
HCC contracting officer, acting on be-
half of the Department, shall ensure 
that such contract meets the require-
ments at section 164.504(e)(2) and, if ap-
plicable, section 164.314(a)(2). 

PART 326—OTHER 
SOCIOECONOMIC PROGRAMS 

Subpart 326.5—Indian Preference in Em-
ployment, Training, and Subcon-
tracting Opportunities 

Sec. 
326.501 Statutory requirements. 
326.502 Definitions. 
326.503 Compliance enforcement. 
326.504 Tribal Preference requirement. 
326.505 Applicability. 

Subpart 326.6—Acquisitions Under the Buy 
Indian Act 

326.600 Scope of subpart. 
326.601 Policy. 
326.602 Definitions. 
326.603 Requirements. 
326.604 Competition. 
326.605 Responsibility determinations. 

Subpart 326.7—Acquisitions Requiring the 
Native American Graves Protection 
and Repatriation Act 

326.700 Scope of subpart. 
326.701 Applicability. 

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 121(c)(2). 

SOURCE: 80 FR 72151, Nov. 18, 2015, unless 
otherwise noted. 
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Subpart 326.5—Indian Preference 
in Employment, Training, and 
Subcontracting Opportunities 

326.501 Statutory requirements. 
Any contract or subcontract pursu-

ant to subchapter II, chapter 14, title 25 
of the United States Code, the Act of 
April 16, 1934 (48 Stat. 596), as amended, 
or any other Act authorizing Federal 
contracts with or grants to Indian or-
ganizations or for the benefit of Indi-
ans, shall, to the greatest extent fea-
sible, comply with section 7(b) of the 
Indian Self-Determination and Edu-
cation Assistance Act, Public Law 93– 
638, 88 Stat. 2205, 25 U.S.C. 450e(b) 
which provides preferences and oppor-
tunities for training and employment 
in connection with the administration 
of such contracts, and preference in the 
award of subcontracts in connection 
with the administration of such con-
tracts to Indian organizations and to 
Indian-owned economic enterprises as 
defined in section 1452 of title 25, 
United States Code. 

326.502 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
(a) Indian means a person who is a 

member of an Indian tribe. If the con-
tractor has reason to doubt that a per-
son seeking employment preference is 
an Indian, the contractor shall grant 
the preference but shall require the in-
dividual provide evidence within 30 
days from the tribe concerned that the 
person is a member of the tribe. 

(b) Indian tribe means an Indian tribe, 
pueblo, band, nation, or other orga-
nized group or community, including 
any Alaska Native Village or regional 
or village corporation as defined in or 
established pursuant to the Alaska Na-
tive Claims Settlement Act (85 Stat. 
688, 43 U.S.C. 1601), which the United 
States recognizes as eligible for special 
programs and services because of its 
status as Indian. 

(c) Indian organization means the gov-
erning body of any Indian tribe, or en-
tity established or recognized by such 
governing body, in accordance with the 
Indian Financing Act of 1974 (88 Stat. 
77, 25 U.S.C. 1451). 

(d) Indian-owned economic enterprise 
means any Indian-owned commercial, 

industrial, or business activity estab-
lished or organized for the purpose of 
profit, provided that such Indian own-
ership shall constitute not less than 51 
percent of the enterprise, and the own-
ership shall encompass active oper-
ation and control of the enterprise. 

(e) Indian reservation includes Indian 
reservations, public domain Indian al-
lotments, former Indian reservations in 
Oklahoma, and land held by incor-
porated Native groups, regional cor-
porations, and village corporations 
under the provisions of the Alaska Na-
tive Claims Settlement Act (85 Stat. 
688, 43 U.S.C. 1601 et seq.). 

(f) On or near an Indian reservation 
means on a reservation or reservations 
or within that area surrounding an In-
dian reservation(s) where a person 
seeking employment could reasonably 
commute to and from in the course of 
a work day. 

326.503 Compliance enforcement. 

The contracting officer shall prompt-
ly investigate and resolve written com-
plaints of noncompliance with the re-
quirements of the clauses at 352.226–1, 
Indian Preference and 352.226–2, Indian 
Preference Program filed with the con-
tracting activity. 

326.504 Tribal preference require-
ments. 

(a) When the contractor will perform 
work under a contract on an Indian 
reservation, the contracting officer 
may supplement the clause at 352.226–2, 
Indian Preference Program by adding 
specific Indian preference requirements 
of the tribe on whose reservation the 
contractor will work. The contracting 
activity and the tribe shall jointly de-
velop supplemental requirements for 
the contract. Supplemental preference 
requirements shall represent a further 
implementation of the requirements of 
section 7(b) of Public Law 93–638 and 
require the approval of the affected 
program director and the appropriate 
legal office, or a regional attorney, be-
fore the contracting officer adds them 
to a solicitation and resultant con-
tract. Any supplemental preference re-
quirements the contracting officer 
adds to the clause at 352.226–2, Indian 
Preference Program shall also clearly 
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identify in the solicitation the addi-
tional requirements. 

(b) Nothing in this part shall pre-
clude tribes from independently devel-
oping and enforcing their own tribal 
preference requirements. Such inde-
pendently-developed tribal preference 
requirements shall not, except as pro-
vided in paragraph (a) of this section, 
become a requirement in contracts 
covered under this subpart, and shall 
not conflict with any Federal statutory 
or regulatory requirement concerning 
the award and administration of con-
tracts. 

326.505 Applicability. 
The contracting officer shall insert 

the clause at 352.226–1, Indian Pref-
erence, and the clause at 352.226–2, In-
dian Preference Program, in contracts 
to implement section 7(b) of Public 
Law 93–638 for all Department of 
Health and Human Services (HHS) ac-
tivities. Contracting activities shall 
use the clauses as follows, except for 
those exempted solicitations and con-
tracts issued and or awarded pursuant 
to Title I of Public Law 93–638 (25 
U.S.C. 450 et seq.): 

(a) The contracting officer shall in-
sert the clause at 352.226–1, Indian Pref-
erence, in solicitations, contracts, and 
orders when— 

(1) The award is (or will be) pursuant 
to an act specifically authorizing such 
awards with Indian organizations; or 

(2) The work is specifically for the 
benefit of Indians and is in addition to 
any incidental benefits which might 
otherwise accrue to the general public. 

(b) The contracting officer shall in-
sert the clause at 352.226–2, Indian Pref-
erence Program, in solicitations, con-
tracts, and orders when— 

(1) The dollar amount of the acquisi-
tion is expected to equal or exceed 
$650,000 for non-construction work or 
$1.5 million for construction work; 

(2) The solicitation, contract, or 
order includes the Indian Preference 
clause; and 

(3) The contracting officer makes the 
determination, prior to solicitation, 
that performance will take place in 
whole or in substantial part on or near 
an Indian reservation(s). In addition, 
the contracting officer may insert the 
Indian Preference Program clause in 

solicitations, contracts, and orders 
below the $650,000 or $1.5 million level 
for non-construction or construction 
contracts, respectively, but which meet 
the requirements of paragraphs (b)(2) 
and (3) of this section, and in the opin-
ion of the contracting officer, offer 
substantial opportunities for Indian 
employment, training, and subcon-
tracting. 

Subpart 326.6—Acquisitions Under 
the Buy Indian Act 

326.600 Scope of subpart. 
This subpart sets forth the policy on 

preferential acquisition from Indians 
under the negotiation authority of the 
Buy Indian Act. This subpart applies 
only to acquisitions made by or on be-
half of Indian Health Service (IHS). 

326.601 Policy. 
(a) IHS shall utilize the negotiation 

authority of the Buy Indian Act to give 
preference to Indians whenever author-
ized and practicable. The Buy Indian 
Act, 25 U.S.C. 47, prescribes the appli-
cation of the advertising requirements 
of 41 U.S.C. 6101 to the acquisition of 
Indian supplies. As specified in 25 
U.S.C. 47, the Buy Indian Act provides 
that, so far as practicable, the Govern-
ment shall employ Indian labor and, at 
the discretion of the Secretary of the 
Interior, purchase products of Indian 
industry (including, but not limited to 
printing, notwithstanding any other 
law) from the open market. 

(b) Due to the transfer of authority 
from the Department of the Interior to 
HHS, the Secretary of HHS may use 
the Buy Indian Act to acquire products 
of Indian industry in connection with 
the maintenance and operation of In-
dian hospital and health facilities, and 
for the overall conservation of Indian 
health. This authority is exclusively 
delegated to IHS and is not available 
for use by any other HHS component 
(unless that component makes an ac-
quisition on behalf of IHS). However, 
the Buy Indian Act itself does not ex-
empt IHS from meeting the statutorily 
mandated small business goals. 

(c) Subsequent legislation, particu-
larly Public Law 94–437 and Public Law 
96–537, emphasize using the Buy Indian 
Act negotiation authority. 
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326.602 Definitions. 
(a) Buy Indian contract means any 

contract involving activities covered 
by the Buy Indian Act and negotiated 
under the provisions of 41 U.S.C. 3104 
and 25 U.S.C. 47 between an Indian firm 
and a contracting officer representing 
IHS. 

(b) Indian means a member of any 
tribe, pueblo, band, group, village, or 
community recognized by the Sec-
retary of the Interior as being Indian 
or any individual or group of individ-
uals recognized by the Secretary of the 
Interior or the Secretary of HHS. The 
Secretary of HHS in making deter-
minations may take into account the 
determination of the tribe with which 
affiliation is claimed. 

(c) Indian firm means a sole enter-
prise, partnership, corporation, or 
other type of business organization 
owned, controlled, and operated by: 

(1) One or more Indians (including, 
for the purpose of sections 301 and 302 
of Public Law 94–437, former or cur-
rently federally recognized Indian 
tribes in the State of New York); or 

(2) By an Indian firm (as defined in 
paragraph (1) of this definition); or 

(3) A nonprofit firm organized for the 
benefit of Indians and controlled by In-
dians (see 326.601(a)). 

(d) Product of Indian industry means 
anything produced by Indians through 
either physical labor or intellectual ef-
fort involving the use and application 
of their skills. To classify as a product 
of Indian industry, the total cost of the 
item’s production must equal or exceed 
51 percent Indian effort. 

326.603 Requirements. 
(a) Indian ownership. Indian owner-

ship shall constitute at least 51 percent 
of an Indian firm during the period cov-
ered by a Buy Indian contract. 

(b) Joint ventures. An Indian firm may 
enter into a joint venture with other 
entities for specific projects as long as 
the Indian firm is the managing part-
ner. However, the contracting officer 
shall approve the joint venture prior to 
the award of a contract under the Buy 
Indian Act. 

(c) Bonds. In the case of contracts for 
the construction, alteration, or repair 
of public buildings or public works, the 
Miller Act (40 U.S.C. 3131 et seq.) and 

Federal Acquisition Regulation (FAR) 
part 28 require performance and pay-
ment bonds. Bonds are not required in 
the case of contracts with Indian tribes 
or public nonprofit organizations serv-
ing as governmental instrumentalities 
of an Indian tribe. However, bonds are 
required when dealing with private 
business entities owned by an Indian 
tribe or members of an Indian tribe. 
The contracting officer may require 
bonds of private business entities that 
are joint ventures with, or subcontrac-
tors of, an Indian tribe or a public non-
profit organization serving as a govern-
mental instrumentality of an Indian 
tribe. A bid guarantee or bid bond is re-
quired only when a performance or 
payment bond is required. 

(d) Indian preference in employment, 
training and subcontracting. Contracts 
awarded under the Buy Indian Act are 
subject to the requirements of section 
7(b) of the Indian Self-Determination 
and Education Assistance Act 25 U.S.C. 
450e, which requires giving preference 
to Indians in employment, training, 
and subcontracting. The contracting 
officer shall include the Indian Pref-
erence clause specified at 326.505(a) in 
all Buy Indian solicitations and result-
ant contracts. The contracting officer 
shall use the Indian Preference Pro-
gram clause specified at 326.505(b). The 
contracting officer shall follow all re-
quirements specified in subpart 326.2 
which apply to a Buy Indian acquisi-
tion (e.g., 326.604 and 326.605). 

(e) Subcontracting. A contractor shall 
not subcontract more than 50 percent 
of the work under a prime contract 
awarded pursuant to the Buy Indian 
Act to non-Indian firms. For this pur-
pose, contract work does not include 
the provision of materials, supplies, or 
equipment. 

(f) Wage rates. The contracting officer 
shall include a determination of the 
minimum wage rates by the Secretary 
of Labor as required by the Davis- 
Bacon Act (40 U.S.C. 276a) in all con-
tracts awarded under the Buy Indian 
Act for over $2,000 for construction, al-
teration, or repair, including painting 
and decorating, of public buildings and 
public works, except contracts with In-
dian tribes or public nonprofit organi-
zations serving as governmental in-
strumentalities of an Indian tribe. 
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The contracting officer shall include 
the wage rate determination in con-
tracts with private business entities, 
even when owned by an Indian tribe or 
a member of an Indian tribe and in con-
nection with joint ventures with, or 
subcontractors of, an Indian tribe or a 
public nonprofit organization serving 
as a governmental instrumentality of 
an Indian tribe. 

326.604 Competition. 
(a) Contracts awarded under the Buy 

Indian Act are subject to competition 
among Indians or Indian firms to the 
maximum extent practicable. When the 
contracting officer determines that 
competition is not practicable, a jus-
tification and approval is required in 
accordance with subpart 306.3. 

(b) The contracting officer shall: 
Synopsize and publicize solicitations in 
the Government point of entry and pro-
vide copies of the synopses to the tribal 
office of the Indian tribal government 
directly concerned with the proposed 
acquisition as well as to Indian firms 
and others having a legitimate inter-
est. The synopses shall state that the 
acquisitions are restricted to Indian 
firms under the Buy Indian Act. 

326.605 Responsibility determinations. 
(a) The contracting officer may 

award a contract under the Buy Indian 

Act only if it is determined that the 
contractor will likely perform satisfac-
torily and properly complete or main-
tain the contracted project or function. 

(b) The contracting officer shall 
make the written determination speci-
fied in paragraph (a) of this section 
prior to the award of a contract. The 
determination shall reflect an analysis 
of FAR 9.104–1 standards. 

Subpart 326.7—Acquisitions Re-
quiring the Native American 
Graves Protection and Repa-
triation Act 

326.700 Scope of subpart. 
Public Law 101–601, dated November 

16, 1990, also known as the Native 
American Graves Protection and Repa-
triation Act, imposes certain respon-
sibilities on individuals and organiza-
tions when they discover Native Amer-
ican cultural items (including human 
remains) on Federal or tribal lands. 

326.701 Applicability. 
The contracting officer shall insert 

the clause at 352.226–3, Native Amer-
ican Graves Protection and Repatri-
ation Act, in solicitations, contracts, 
and orders requiring performance on 
tribal lands or those for construction 
projects on Federal or tribal lands. 
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