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§§19.56-19.74

Withdrawal does not preclude filing a
new Notice of Disagreement and, after
a Statement of the Case is issued, a
new Substantive Appeal, as to any
issue withdrawn, provided such filings
would be timely under these rules if
the appeal withdrawn had never been
filed.

(Authority 38 U.S.C. 7105(b), (d) (2016))

[68 FR 13236, Mar. 19, 2003, as amended at 81
FR 32649, May 24, 2016. Redesignated and
amended at 84 FR 177, 179, Jan. 18, 2019]

§§19.56-19.74 [Reserved]
Subpart D [Reserved]

Subpart E—Simultaneously
Contested Claims

§19.100 Notification of right to appeal
in simultaneously contested claims.

All interested parties will be specifi-
cally notified of the action taken by
the agency of original jurisdiction in a
simultaneously contested claim and of
the right and time limit for initiation
of an appeal, as well as hearing and
representation rights.

(Authority: 38 U.S.C. 7105A(a) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
179, Jan. 18, 2019]

§19.101 Notice to contesting parties on
receipt of Notice of Disagreement in
simultaneously contested claims.

Upon the filing of a Notice of Dis-
agreement in a simultaneously con-
tested claim, all interested parties and
their representatives will be furnished
a copy of the Statement of the Case.
The Statement of the Case so furnished
will contain only information which di-
rectly affects the payment or potential
payment of the benefit(s) which is (are)
the subject of that contested claim.
The interested parties who filed No-
tices of Disagreement will be duly noti-
fied of the right to file, and the time
limit within which to file, a Sub-
stantive Appeal and will be furnished
with VA Form 9, ‘““Appeal to Board of
Veterans’ Appeals.”

(Authority: 38 U.S.C. 7T105A(b) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996; 84 FR 179, Jan. 18, 2019]
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§19.102 Notice of appeal to other con-
testing parties in simultaneously
contested claims.

When a Substantive Appeal is filed in
a simultaneously contested claim, the
content of the Substantive Appeal will
be furnished to the other contesting
parties to the extent that it contains
information which could directly affect
the payment or potential payment of
the benefit which is the subject of the
contested claim.

(Authority: 38 U.S.C. 7T105A(b) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 84 FR
179, Jan. 18, 2019]

§§19.103-19.199 [Reserved]

PART 20—BOARD OF VETERANS’
APPEALS: RULES OF PRACTICE

Subpart A—General

Sec.

20.1 Rule 1. Purpose and construction of
Rules of Practice.

20.2 Rule 2. Procedure in absence of specific
Rule of Practice.

20.3 Rule 3. Definitions.

20.4 Rule 4. Appeal systems definitions and
applicability provisions.

20.5 Rule 5. Right to representation.

20.6 Rule 6. Withdrawal of services by a rep-
resentative.

20.7-20.99 [Reserved]

Subpart B—The Board

20.100 Rule 100. Establishment of the Board.

20.101 Rule 101. Composition of the Board;
titles.

20.102 Rule 102. Name, business hours, and
mailing address of the Board.

20.103 Rule 103. Principal functions of the
Board.

20.104 Rule 104. Jurisdiction of the Board.

20.106 Rule 105. Criteria governing disposi-
tion of appeals.

20.106 Rule 106. Assignment of proceedings.

20.107 Rule 107. Disqualification of Mem-
bers.

20.108 Rule 108. Delegation of authority to
Chairman and Vice Chairman, Board of
Veterans’ Appeals.

20.109 Rule 109. Delegation of authority to
Vice Chairman, Deputy Vice Chairmen,
or Members of the Board.

20.110 Rule 110. Computation of time limit
for filing.

20.111 Rule 111. Legal holidays.

20.112-20.199 [Reserved]
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Subpart C—Commencement and Filing of
Appeals

20.200 Rule 200. Notification by agency of
original jurisdiction of right to appeal.

20.201 Rule 201. What constitutes an appeal.

20.202 Rule 202. Notice of Disagreement.

20.203 Rule 203. Place and time of filing of
Notice of Disagreement.

20.204 Rule 204. Who can file a Notice of Dis-
agreement.

20.205 Rule 205. Withdrawal of appeal.

20.206-20.299 [Reserved]

Subpart D—Evidentiary Record

20.300 Rule 300. General.

20.301 Rule 301. Appeals with no request for
a Board hearing and no additional evi-
dence.

20.302 Rule 302. Appeals with a request for a
Board hearing.

20.303 Rule 303. Appeals with no request for
a Board hearing, but with a request for
submission of additional evidence.

20.304-20.399 [Reserved]

Subpart E—Appeal in Simultaneously
Contested Claims

20.400 Rule 400. Notification of the right to
appeal in a simultaneously contested
claim.

20.401 Rule 401. Who can file an appeal in si-
multaneously contested claims.

20.402 Rule 402. Time limits for filing Notice
of Disagreement in simultaneously con-
tested claims.

20.403 Rule 403. Notice to contesting parties
on receipt of Notice of Disagreement in
simultaneously contested claims.

20.404 Rule 404. Time limit for response to
appeal by another contesting party in a
simultaneously contested claim.

20.405 Rule 405. Docketing of simulta-
neously contested claims at the Board.
20.406 Rule 406. Notices sent to last address-
es of record in simultaneously contested

claims.

20.407 Rule 407. Favorable findings are not
binding in contested claims.

20.408-20.499 [Reserved]

Subpart F—Legacy Appeal in
Simultaneously Contested Claims

20.500 Rule 500. Applicability.

20.501 Rule 501. Who can file an appeal in si-
multaneously contested claims.

20.502 Rule 502. Time limits for filing Notice
of Disagreement, Substantive Appeal,
and response to Supplemental Statement
of the Case in simultaneously contested
claims.

20.503 Rule 503. Time limit for response to
appeal by another contesting party in a
simultaneously contested claim.
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20.504 Rule 504. Extension of time for filing
a Substantive Appeal in simultaneously
contested claims.

20.505 Rule 505. Notices sent to last address-
es of record in simultaneously contested
claims.

20.506-20.599 [Reserved]

Subpart G—Legacy Hearings on Appeal

20.600 Rule 600. Applicability.

20.601 Rule 601. Methods by which hearings
in legacy appeals are conducted; sched-
uling and notice provisions for such hear-
ings.

20.602 Rule 602. When a hearing before the
Board of Veterans’ Appeals may be re-
quested in a legacy appeal; procedure for
requesting a change in method of hear-
ing.

20.603 Rule 603. Scheduling and notice of
hearings conducted by the Board of Vet-
erans’ Appeals at Department of Vet-
erans Affairs field facilities in a legacy
appeal.

20.604 Rule 604. Designation of Member or
Members to conduct the hearing in a leg-
acy appeal.

20.605 Rule 605. Procurement of additional
evidence following a hearing in a legacy
appeal.

20.606-20.699 [Reserved]

Subpart H—Hearings on Appeal

20.700 Rule 700. General.

20.702 Rule 702. Methods by which hearings
are conducted.

20.701 Rule 701. Who may present oral argu-
ment.

20.703 Rule 703. When a hearing before the
Board of Veterans’ Appeals may be re-
quested; procedure for requesting a
change in method of hearing.

20.704 Rule 704. Scheduling and notice of
hearings conducted by the Board of Vet-
erans’ Appeals.

20.705 Rule 705. Functions of the presiding
Member.

20.706 Rule 706. Designation of Member or
Members to conduct the hearing.

20.707 Rule 707. Prehearing conference.

20.708 Rule 708. Witness at hearings.

20.709 Rule 709. Subpoenas.

20.710 Rule 710. Expenses of appellants, rep-
resentatives, and witnesses incident to
hearings not reimbursable by the Gov-
ernment.

20.711 Rule 711. Hearings in simultaneously
contested claims.

20.712 Rule 712. Record of hearing.

20.713 Rule 713. Recording of hearing by ap-
pellant or representative.

20.714 Rule 714. Correction of hearing tran-
scripts.

20.715 Rule 715. Loss of hearing recordings
or transcripts—request for new hearing.
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20.716-20.799 [Reserved]

Subpart I—Appeals Processing

20.800 Rule 800. Order of consideration of ap-
peals.

20.801 Rule 801. The decision.

20.802 Rule 802. Remand for correction of
error.

20.803 Rule 803. Content of Board decision,
remand, or order in simultaneously con-
tested claims.

20.804 Rule 804. Opinions of the General
Counsel.

20.805-20.899 [Reserved]

Subpart J—Action by the Board in Legacy
Appeals

20.901 Rule 901. Submission of additional
evidence after initiation of appeal.

20.902 Rule 902. Order of consideration of ap-
peals.

20.903 Rule 903. The decision.

20.904 Rule 904. Remand or referral for fur-
ther action.

20.905 Rule 905. Content of Board decision,
remand, or order in simultaneously con-
tested claims.

20.906 Rule 906. Medical opinions and opin-
ions of the General Counsel.

20.907 Rule 907. Filing of requests for the
procurement of opinions.

20.908 Rule 908. Notification of evidence to
be considered by the Board and oppor-
tunity for response.

20.909-20.999 [Reserved]

Subpart K—Vacatur and Reconsideration

20.1000 Rule 1000. Vacating a decision.

20.1001 Rule 1001. When reconsideration is
accorded.

20.1002 Rule 1002. Filing and disposition of
motion for reconsideration.

20.1003 Rule 1003. Hearings on reconsider-
ation.

20.1004 Rule 1004. Reconsideration panel.

20.1005-20.1099 [Reserved]

Subpart L—Finality

20.1100 Rule 1100. Finality of decisions of
the Board.

20.1101 Rule 1101. [Reserved]

20.1102 Rule 1102. Harmless error.

20.1103 Rule 1103. Finality of determinations
of the agency of original jurisdiction
where issue is not appealed.

20.1104 Rule 1104. Finality of determinations
of the agency of original jurisdiction af-
firmed on appeal.

20.1105 Rule 1105. Supplemental claim after
promulgation of appellate decision.
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20.1106 Rule 1106. Claim for death benefits
by survivor—prior unfavorable decisions
during veteran’s lifetime.

20.1107-20.1199 [Reserved]

Subpart M—Privacy Act

20.1200 Rule 1200. Privacy Act request—ap-
peal pending.

20.1201 Rule 1201. Amendment of appellate
decisions.

20.1202-20.1299 [Reserved]

Subpart N—Miscellaneous

20.1300 Rule 1300. Removal of Board records.

20.1301 Rule 1301. Disclosure of information.

20.1302 Rule 1302. Death of appellant during
pendency of appeal before the Board.

20.1303 Rule 1303. Nonprecedential nature of
Board decisions.

20.1304 Rule 1304. Request for a change in
representation.

20.1305 Rule 1305. Procedures for legacy ap-
pellants to request a change in represen-
tation, personal hearing, or submission
of additional evidence following certifi-
cation of an appeal to the Board of Vet-
erans’ Appeals.

20.1306-20.1399 [Reserved]

Subpart O—Revision of Decisions on
Grounds of Clear and Unmistakable Error

20.1400 Rule 1400. Motions to revise Board
decisions.

20.1401 Rule 1401. Definitions.

20.1402 Rule 1402. Inapplicability of other
rules.

20.1403 Rule 1403. What constitutes clear
and unmistakable error; what does not.

20.1404 Rule 1404. Filing and pleading re-
quirements; withdrawal.

20.1405 Rule 1405. Disposition.

20.1406 Rule 1406. Effect of revision; dis-
continuance or reduction of benefits.

20.1407 Rule 1407. Motions by the Board.

20.1408 Rule 1408. Special rules for simulta-
neously contested claims.

20.1409 Rule 1409. Finality and appeal.

20.1410 Rule 1410. Stays pending court ac-
tion.

20.1411 Rule 1411. Relationship to other stat-
utes.

20.1412-20.1499 [Reserved]

Subpart P [Reserved]

AUTHORITY: 38 U.S.C. 501(a) and as noted in
specific sections.

SOURCE: 57 FR 4109, Feb. 3, 1992, unless oth-
erwise noted.
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Subpart A—General

§20.1 Rule 1. Purpose and construc-
tion of Rules of Practice.

(a) Purpose. These rules establish the
practices and procedures governing ap-
peals to the Board of Veterans’ Appeals
(Board).

(Authority: 38 U.S.C. 501(a), 7102, 7104)

(b) Construction. These rules are to be
construed to secure a just and speedy
decision in every appeal.

(Authority: 38 U.S.C. 501(a), 5107, 7104)

[67 FR 4109, Feb. 3, 1992, as amended at 84 FR
179, Jan. 18, 2019]

§20.2 Rule 2. Procedure in absence of
specific Rule of Practice.

Where in any instance there is no ap-
plicable rule or procedure, the Chair-
man may prescribe a procedure which
is consistent with the provisions of
title 38, United States Code, and these
rules.

(Authority: 38 U.S.C. 501(a), 512(a), 7102, 7104)

§20.3 Rule 3. Definitions.

As used in these Rules:

(a) Agency of original jurisdiction
means the Department of Veterans Af-
fairs activity or administration, that
is, the Veterans Benefits Administra-
tion, Veterans Health Administration,
or National Cemetery Administration,
that made the initial determination on
a claim.

(b) Agent means a person who has
met the standards and qualifications
for accreditation outlined in §14.629(b)
of this chapter and who has been prop-
erly designated under the provisions of
§14.631 of this chapter. It does not in-
clude representatives accredited under
§14.629(a) of this chapter, attorneys ac-
credited under §14.629(b) of this chap-
ter, or a person authorized to represent
a claimant for a particular claim under
§14.630 of this chapter.

(c) Appellant means a claimant who
has filed an appeal to the Board of Vet-
erans’ Appeals either as a legacy ap-
peal or in the modernized review sys-
tem, as those terms are defined in §19.2
of this chapter, and Rule 4 (§20.4 of this
part), respectively.
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(d) Attorney-at-law means a member
in good standing of a State bar.

(e) Benefit means any payment, serv-
ice, commodity, function, or status, en-
titlement to which is determined under
laws administered by the Department
of Veterans Affairs pertaining to vet-
erans and their dependents and sur-
vivors.

(f) Claim means a written commu-
nication requesting a determination of
entitlement or evidencing a belief in
entitlement, to a specific benefit under
the laws administered by the Depart-
ment of Veterans Affairs submitted on
an application form prescribed by the
Secretary.

(g) Claimant means a person who has
filed a claim, as defined by paragraph
(f) of this section.

(h) Hearing on appeal or Board hearing
means a hearing conducted after a No-
tice of Disagreement has been filed in
which testimony is presented con-
cerning the determination, or deter-
minations, by the agency of original
jurisdiction being appealed.

(i) Motion means a request that the
Board rule on some question which is
subsidiary to the ultimate decision on
the outcome of an appeal. For example,
a request to correct a hearing tran-
script (see Rule 714 (§20.714)) is raised
by motion. Unless raised orally at a
personal hearing before Members of the
Board, motions for consideration by
the Board must be made in writing. No
formal type of document is required.
The motion may be in the form of a
letter which contains the necessary in-
formation.

(j) Past-due benefits means a non-
recurring payment resulting from a
benefit, or benefits, granted on appeal
or awarded on the basis of a claim re-
adjudicated after a denial by the Board
of Veterans’ Appeals or the lump sum
payment which represents the total
amount of recurring cash payments
which accrued between the effective
date of the award, as determined by ap-
plicable laws and regulations, and the
date of the grant of the benefit by the
agency of original jurisdiction, the
Board of Veterans’ Appeals, or an ap-
pellate court.

(k) Presiding Member means that
Member of the Board who presides over
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a hearing, whether conducted as a sin-
gle Member or panel hearing.

1) Simultaneously contested claim re-
fers to the situation in which the al-
lowance of one claim results in the dis-
allowance of another claim involving
the same benefit or the allowance of
one claim results in the payment of a
lesser benefit to another claimant.

(m) State includes any State, posses-
sion, territory, or Commonwealth of
the United States, as well as the Dis-
trict of Columbia.

(Authority: 38 U.S.C. 501(a))

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996; 67 FR 36104, May 23, 2002;
69 FR 53808, Sept. 3, 2004; 79 FR 57698, Sept.
25, 2014; 84 FR 179, Jan. 18, 2019]

§20.4 Rule 4. Appeal systems defini-
tions and applicability provisions.

(a) Appeal—(1) In general. An appeal
consists of a Notice of Disagreement
timely filed to the Board on any issue
or issues for which VA provided notice
of a decision under 38 U.S.C. 5104 on or
after the effective date, as defined in
§19.2(a) of this chapter.

(2) Appellant’s election for review of a
legacy claim or appeal in the modernized
review system. The regulations applica-
ble to appeals are also applicable to
legacy claims and appeals, as those
terms are defined in §§3.2400(b) and
19.2(c) of this chapter, where the claim-
ant elects the modernized review sys-
tem pursuant to §19.2(d) of this chap-
ter, and upon the timely filing to the
Board of a Notice of Disagreement.

(b) Applicability of parts 19 and 20—(1)
Appeals. Subparts C, D, E, and I of part
20 apply only to the processing and ad-
judication of appeals in the modernized
review system.

(2) Legacy claims and appeals. Part 19
and subparts F, G, and J of part 20
apply only to the processing and adju-
dication of legacy claims and appeals.

(3) Both appeals systems. Except as
otherwise provided in specific sections,
subparts A, B, H, K, L, M, N, and O of
part 20 apply to the processing and ad-
judication of both appeals and legacy
claims and appeals.

(Authority: Sec. 2, Pub. L. 115-55; 131 Stat.
1105)

[84 FR 180, Jan. 18, 2019]
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§20.5 Rule 5. Right to representation.

An appellant will be accorded full
right to representation in all stages of
an appeal by a recognized organization,
attorney, agent, or other authorized
person.

(Authority: 38 U.S.C. 5901-5905, 7105(a))

[67 FR 4104, Feb. 3, 1992. Redesignated and
amended at 84 FR 184, Jan. 18, 2019]

§20.6 Rule 6. Withdrawal of services
by a representative.

(a)(1) Applicability. The restrictions
on a representative’s right to withdraw
contained in this paragraph apply only
to those cases in which the representa-
tive has previously agreed to act as
representative in an appeal. In addition
to express agreement, orally or in writ-
ing, such agreement shall be presumed
if the representative makes an appear-
ance in the case by acting on an appel-
lant’s behalf before the Board in any
way after the appellant has designated
the representative as such as provided
in §14.630 or §14.631 of this chapter. The
preceding sentence notwithstanding,
an appearance in an appeal solely to
notify the Board that a designation of
representation has not been accepted
will not be presumed to constitute such
consent.

(2) Procedures. Except as otherwise
provided in paragraph (b) of this sec-
tion, after an appeal to the Board of
Veterans’ Appeals has been filed, a rep-
resentative may not withdraw services
as representative in the appeal unless
good cause is shown on motion. Good
cause for such purposes is the extended
illness or incapacitation of an agent
admitted to practice before the Depart-
ment of Veterans Affairs, an attorney-
at-law, or other individual representa-
tive; failure of the appellant to cooper-
ate with proper preparation and pres-
entation of the appeal; or other factors
which make the continuation of rep-
resentation impossible, impractical, or
unethical. Such motions must be in
writing and must include the name of
the veteran, the name of the claimant
or appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian,
or a fiduciary appointed to receive VA
benefits on an individual’s behalf), the
applicable Department of Veterans Af-
fairs file number, and the reason why
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withdrawal should be permitted, and a
signed statement certifying that a
copy of the motion was sent by first-
class mail, postage prepaid, to the ap-
pellant, setting forth the address to
which the copy was mailed. Such mo-
tions should not contain information
which would violate privileged commu-
nications or which would otherwise be
unethical to reveal. Such motions must
be filed at the following address: Board
of Veterans’ Appeals, P.O. Box 27063,
Washington, DC 20038. The appellant
may file a response to the motion with
the Board at the same address not later
than 30 days following receipt of the
copy of the motion and must include a
signed statement certifying that a
copy of the response was sent by first-
class mail, postage prepaid, to the rep-
resentative, setting forth the address
to which the copy was mailed.

(b) Withdrawal of services prior to cer-
tification of a legacy appeal. A rep-
resentative may withdraw services as
representative in a legacy appeal at
any time prior to certification of the
appeal to the Board of Veterans’ Ap-
peals by the agency of original juris-
diction by complying with the require-
ments of §14.631 of this chapter.

(Approved by the Office of Management and
Budget under control number 2900-0085)

(Authority: 38 U.S.C. 5901-5904, 7105(a))

[84 FR 184, Jan. 18, 2019, as amended at 84 FR
4337, Feb. 15, 2019]

§§20.7-20.99 [Reserved]

Subpart B—The Board

§20.100 Rule 100. Establishment of the
Board.

The Board of Veterans’ Appeals is es-
tablished by authority of, and func-
tions pursuant to, title 38, United
States Code, chapter 71.

[67 FR 4104, Feb. 3, 1992. Redesignated at 84
FR 177, Jan. 18, 2019, as amended at 84 FR 180,
Jan. 18, 2019]

§20.101 Rule 101. Composition of the
Board; titles.

(a) The Board consists of a Chairman,
Vice Chairman, Deputy Vice Chairmen,
Members and professional, administra-
tive, clerical and stenographic per-
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§20.103

sonnel. Deputy Vice Chairmen are
Members of the Board who are ap-
pointed to that office by the Secretary
upon the recommendation of the Chair-
man.

(b) A Member of the Board (other
than the Chairman) may also be known
as a Veterans Law Judge. An indi-
vidual designated as an acting member
pursuant to 38 U.S.C. 7101(c)(1) may
also be known as an acting Veterans
Law Judge.

(Authority: 38 U.S.C. 501(a), 512, 7101(a))

[68 FR 6625, Feb. 10, 2003. Redesignated at 84
FR 177, Jan. 18, 2019, as amended at 84 FR
4336, Feb. 15, 2019]

§20.102 Rule 102. Name, business
hours, and mailing address of the
Board.

(a) Name. The name of the Board is
the Board of Veterans’ Appeals.

(b) Business hours. The Board is open
during business hours on all days ex-
cept Saturday, Sunday and legal holi-
days. Business hours are from 8 a.m. to
4:30 p.m.

(¢c) Mailing address. The mailing ad-
dress of the Board is: Board of Vet-
erans’ Appeals, P.O. Box 27063, Wash-
ington, DC 20038. Mail to the Board
that is not related to an appeal must
be addressed to: Board of Veterans’ Ap-
peals, 810 Vermont Avenue NW, Wash-
ington, DC 20420.

(Authority: 38 U.S.C. 7101(a))

[67 FR 4109, Feb. 3, 1992, as amended at 81 FR
32649, May 24, 2016. Redesignated and amend-
ed at 84 FR 177, 180, Jan. 18, 2019]

§20.103 Rule 103. Principal functions
of the Board.

The principal functions of the Board
are to make determinations of appel-
late jurisdiction, consider all applica-
tions on appeal properly before it, con-
duct hearings on appeal, evaluate the
evidence of record, and enter decisions
in writing on the questions presented
on appeal.

(Authority: 38 U.S.C. 7102, 7104, 7107)

[67 FR 4104, Feb. 3, 1992. Redesignated at 84
FR 177, Jan. 19, 2019, as amended at 84 FR
4337, Feb. 15, 2019]
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§20.104 Rule 104. Jurisdiction of the
Board.

(a) General. All questions of law and
fact necessary to a decision by the Sec-
retary of Veterans Affairs under a law
that affects the provision of benefits by
the Secretary to veterans or their de-
pendents or survivors are subject to re-
view on appeal to the Secretary. Deci-
sions in such appeals are made by the
Board of Veterans’ Appeals. Examples
of the issues over which the Board has
jurisdiction include, but are not lim-
ited to, the following:

(1) Entitlement to, and benefits re-
sulting from, service-connected dis-
ability or death (38 U.S.C. chapter 11).

(2) Dependency and indemnity com-
pensation for service-connected death,
including benefits in certain cases of
inservice or service-connected deaths
(38 U.S.C. 1312) and certification and
entitlement to death gratuity (38
U.S.C. 1323).

(3) Benefits for survivors of certain
veterans rated totally disabled at time
of death (38 U.S.C. 1318).

(4) Entitlement to nonservice-con-
nected disability pension, service pen-
sion and death pension (38 U.S.C. chap-
ter 15).

(5) All-Volunteer Force Educational
Assistance Program (38 U.S.C. chapter
30).

(6) Training and Rehabilitation for
Veterans with Service-Connected Dis-
abilities (38 U.S.C. chapter 31).

(7) Post-Vietnam Era Veterans’ Edu-
cational Assistance (38 U.S.C. chapter
32).

(8) Veterans’ Educational Assistance
(38 U.S.C. chapter 34).

(9) Survivors’ and Dependents’ Edu-
cational Assistance (38 U.S.C. chapter
35).

(10) Veterans’ Job Training (Pub. L.
98-77, as amended; 38 CFR 21.4600 et
seq.).

(11) Educational Assistance for Mem-
bers of the Selected Reserve (10 U.S.C.
chapter 106).

(12) Educational Assistance Test Pro-
gram (10 U.S.C. chapter 107; 38 CFR
21.5701 et seq.).

(13) Educational Assistance Pilot
Program (10 U.S.C. chapter 107; 38 CFR
21.5290 et seq.).

(14) Matters arising under National
Service Life Insurance and United
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States Government Life Insurance (38
U.S.C. chapter 19).

(156) Payment or reimbursement for
unauthorized medical expenses (38
U.S.C. 1728).

(16) Burial benefits and burial in Na-
tional Cemeteries (38 U.S.C. chapters 23
and 24).

(17) Benefits for persons disabled by
medical treatment or vocational reha-
bilitation (38 U.S.C. 1151).

(18) Basic eligibility for home, condo-
minium and mobile home loans as well
as waiver of payment of loan guaranty
indebtedness (38 U.S.C. chapter 37, 38
U.S.C. 5302).

(19) Waiver of recovery of overpay-
ments (38 U.S.C. 5302).

(20) Forfeiture of rights, claims or
benefits for fraud, treason, or subver-
sive activities (38 U.S.C. 6102-6105).

(21) Character of discharge (38 U.S.C.
5303).

(22) Determinations as to duty status
(38 U.S.C. 101(21)—(24)).

(23) Determinations as to marital
status (38 U.S.C. 101(3), 103).

(24) Determination of dependency
status as parent or child (38 U.S.C.
101(4), (5)).

(25) Validity of claims and effective
dates of benefits (38 U.S.C. chapter 51).

(26) Apportionment of benefits (38
U.S.C. 5307).

(27) Payment of benefits while a vet-
eran is hospitalized and questions re-
garding an estate of an incompetent in-
stitutionalized veteran (38 U.S.C. 5503).

(28) Benefits for surviving spouses
and children of deceased veterans
under Public Law 97-377, section 156 (38
CFR 3.812(d)).

(29) Eligibility for automobile and
automobile adaptive equipment assist-
ance (38 U.S.C. chapter 39).

(b) Appellate jurisdiction of determina-
tions of the Veterans Health Administra-
tion. The Board’s appellate jurisdiction
extends to questions of eligibility for
hospitalization, outpatient treatment,
and nursing home and domiciliary
care; for devices such as prostheses,
canes, wheelchairs, back braces, ortho-
pedic shoes, and similar appliances;
and for other benefits administered by
the Veterans Health Administration.
Medical determinations, such as deter-
minations of the need for and appro-
priateness of specific types of medical
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care and treatment for an individual,
are not adjudicative matters and are
beyond the Board’s jurisdiction. Typ-
ical examples of these issues are
whether a particular drug should be
prescribed, whether a specific type of
physiotherapy should be ordered, and
similar judgmental treatment deci-
sions with which an attending physi-
cian may be faced.

(c) Authority to determine jurisdiction.
The Board shall decide all questions
pertaining to its jurisdictional author-
ity to review a particular case. When
the Board, on its own initiative, raises
a question as to a potential jurisdic-
tional defect, all parties to the pro-
ceeding and their representative(s), if
any, will be given notice of the poten-
tial jurisdictional defect(s) and granted
a period of 60 days following the date
on which such notice is mailed to
present written argument and addi-
tional evidence relevant to jurisdiction
and to request a hearing to present
oral argument on the jurisdictional
question(s). The date of mailing of the
notice will be presumed to be the same
as the date stamped on the letter of no-
tification. The Board may dismiss any
case over which it determines it does
not have jurisdiction.

(d)A) Appeals as to jurisdiction in leg-
acy claims and appeals. All claimants in
legacy appeals, as defined in §19.2 of
this chapter, have the right to appeal a
determination made by the agency of
original jurisdiction that the Board
does not have jurisdictional authority
to review a particular case. Jurisdic-
tional questions which a claimant may
appeal, include, but are not limited to,
questions relating to the timely filing
and adequacy of the Notice of Disagree-
ment and the Substantive Appeal.

(Authority: Sec. 2, Pub. L. 115-55; 131 Stat.
1105)

(2) Application of 20.904 and 20.1305.
Section 20.904 of this part shall not
apply to proceedings to determine the
Board’s own jurisdiction. However, the
Board may remand a case to an agency
of original jurisdiction in order to ob-
tain assistance in securing evidence of
jurisdictional facts. The time restric-
tions on requesting a hearing and sub-
mitting additional evidence in §20.1305
of this part do not apply to a hearing
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requested, or evidence submitted,
under paragraph (c¢) of this section.

(Authority: 38 U.S.C. 511(a), 7104, 7105, 7108)

[67 FR 4109, Feb. 3, 1992, as amended at 66 FR
53339, Oct. 22, 2001. Redesignated and amend-
ed at 84 FR 177, 180, Jan. 18, 2019; 84 FR 34788,
July 19, 2019]

§20.105 Rule 105. Criteria governing
disposition of appeals.

In the consideration of appeals and in
its decisions, the Board is bound by ap-
plicable statutes, regulations of the
Department of Veterans Affairs, and
precedent opinions of the General
Counsel of the Department of Veterans
Affairs. The Board is not bound by De-
partment manuals, circulars, or simi-
lar administrative issues.

[84 FR 4337, Feb. 15, 2019]

§20.106 Rule 106. Assignment of pro-
ceedings.

(a) Assignment. The Chairman may
assign a proceeding instituted before
the Board, including any motion, to an
individual Member or to a panel of
three or more Members for adjudica-
tion or other appropriate action. The
Chairman may participate in a pro-
ceeding assigned to a panel of Mem-
bers.

(Authority: 38 U.S.C. 7102)

(b) Inability to serve. If a Member is
unable to participate in the disposition
of a proceeding or motion to which the
Member has been assigned, the Chair-
man may assign the proceeding or mo-
tion to another Member or substitute
another Member (in the case of a pro-
ceeding or motion assigned to a panel).

(Authority: 38 U.S.C. 7101(a), 7102)

[61 FR 20448, May 7, 1996. Redesignated at 84
FR 177, Jan. 18, 2019, as amended at 84 FR
4337, Feb. 15, 2019]

§20.107 Rule 107. Disqualification of
Members.

(a) General. A Member of the Board
will disqualify himself or herself in a
hearing or decision on an appeal if that
appeal involves a determination in
which he or she participated or had su-
pervisory responsibility in the agency
of original jurisdiction prior to his or
her appointment as a Member of the
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Board, or where there are other cir-
cumstances which might give the im-
pression of bias either for or against
the appellant.

(Authority: 38 U.S.C. 7102, 7104)

(b) Disqualification of Members by the
Chairman. The Chairman of the Board,
on his or her own motion, may dis-
qualify a Member from acting in an ap-
peal on the grounds set forth in para-
graph (a) of this section and in those
cases where a Member is unable or un-
willing to act.

(Authority: 38 U.S.C. 7102, 7104, 7106)

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996. Redesignated at 84 FR 177,
Jan. 18, 2019, as amended at 84 FR 4337, Feb.
15, 2019]

§20.108 Rule 108. Delegation of au-
thority to Chairman and Vice
Chairman, Board of Veterans’ Ap-
peals.

The Chairman and/or Vice Chairman
have authority delegated by the Sec-
retary of Veterans Affairs to:

(a) Approve the assumption of appel-
late jurisdiction of an adjudicative de-
termination which has not become
final in order to grant a benefit, and

(b) Order VA Central Office inves-
tigations of matters before the Board.

(Authority: 38 U.S.C. 303, 512(a))

[67 FR 4104, Feb. 3, 1992. Redesignated at 84
FR 177, Jan. 18, 2019, as amended at 84 FR
4337, Feb. 15, 2019]

§20.109 Rule 109. Delegation of au-
thority to Vice Chairman, Deputy
Vice Chairmen, or Members of the
Board.

(a) The authority exercised by the
Chairman of the Board of Veterans’ Ap-
peals described in Rules 106(b) and
107(b) (§§20.106(b) and 20.107(b)) may
also be exercised by the Vice Chairman
of the Board.

(b) The authority exercised by the
Chairman of the Board of Veterans’ Ap-
peals described in Rules 1004 and 1002(c)
(§§20.1004 and 20.1002(c)) may also be ex-
ercised by the Vice Chairman of the
Board and by Deputy Vice Chairmen of
the Board.

(c) The authority exercised by the
Chairman of the Board of Veterans’ Ap-
peals described in Rule 2 (§20.2), may
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also be exercised by the Vice Chairman
of the Board; by Deputy Vice Chairmen
of the Board; and, in connection with a
proceeding or motion assigned to them
by the Chairman, by a Member or
Members of the Board.

(Authority: 38 U.S.C. 512(a), 7102, 7104)
[84 FR 4337, Feb. 15, 2019]

§20.110 Rule 110. Computation of time
limit for filing.

(a) Acceptance of postmark date. When
these Rules require that any written
document be filed within a specified pe-
riod of time, a response postmarked
prior to expiration of the applicable
time limit will be accepted as having
been timely filed. In the event that the
postmark is not of record, the post-
mark date will be presumed to be five
days prior to the date of receipt of the
document by the Department of Vet-
erans Affairs. In calculating this 5-day
period, Saturdays, Sundays and legal
holidays will be excluded.

(b) Computation of time limit. In com-
puting the time limit for filing a writ-
ten document, the first day of the spec-
ified period will be excluded and the
last day included. Where the time limit
would expire on a Saturday, Sunday, or
legal holiday, the next succeeding
workday will be included in the com-
putation.

(Authority: 38 U.S.C. 7105)

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 182, Jan. 18, 2019]

§20.111 Rule 111. Legal holidays.

For the purpose of Rule 110 (§20.110),
the legal holidays, in addition to any
other day appointed as a holiday by the
President or the Congress of the United
States, are as follows: New Year’s
Day—January 1; Inauguration Day—
January 20 of every fourth year or, if
the 20th falls on a Sunday, the next
succeeding day selected for public ob-
servance of the inauguration; Birthday
of Martin Luther King, Jr.—Third
Monday in January; Washington’s
Birthday—Third Monday in February;
Memorial Day—Last Monday in May;
Independence Day—July 4; Labor
Day—First Monday in September; Co-
lumbus Day—Second Monday in Octo-
ber; Veterans Day—November 11;
Thanksgiving Day—Fourth Thursday
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in November; and Christmas Day—De-
cember 25. When a holiday occurs on a
Saturday, the Friday immediately be-
fore is the legal public holiday. When a
holiday occurs on a Sunday, the Mon-
day immediately after is the legal pub-
lic holiday.

(Authority: 5 U.S.C. 6103)

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 182, Jan. 18, 2019]

§§20.112-20.199 [Reserved]

Subpart C—Commencement and
Filing of Appeals

SOURCE: 84 FR 180, Jan. 18, 2019, unless oth-
erwise noted.

§20.200 Rule 200. Notification by agen-
cy of original jurisdiction of right
to appeal.

The claimant and his or her rep-
resentative, if any, will be informed of
appellate rights provided by 38 U.S.C.
chapters 71 and 72, including the right
to a personal hearing and the right to
representation. The agency of original
jurisdiction will provide this informa-
tion in each notification of a deter-
mination of entitlement or nonentitle-
ment to Department of Veterans Af-
fairs benefits, pursuant to 38 U.S.C.
5104, 5104B, and 5108.

(Authority: 38 U.S.C. 7105(a))

§20.201 Rule 201. What constitutes an
appeal.

An appeal of a decision by the agency
of original jurisdiction consists of a
Notice of Disagreement submitted to
the Board in accordance with the pro-
visions of §§20.202-20.204.

(Authority: 38 U.S.C. 7105)

§20.202 Rule 202. Notice of Disagree-
ment.

(a) In general. A Notice of Disagree-
ment must be properly completed on a
form prescribed by the Secretary. If
the agency of original jurisdiction de-
cision addressed several issues, the No-
tice of Disagreement must identify the
specific decision and issue or issues
therein with which the claimant dis-
agrees. The term issue means an adju-
dication of a specific entitlement as de-
scribed in 38 CFR 3.151(c). The Board
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will construe such arguments in a lib-
eral manner for purposes of deter-
mining whether they raise issues on
appeal, but the Board may dismiss any
appeal which fails to identify the spe-
cific decision and issue or issues there-
in with which the claimant disagrees.

(b) Review options. Upon filing the No-
tice of Disagreement, a claimant must
indicate whether the claimant re-
quests:

(1) Direct review by the Board of the
record before the agency of original ju-
risdiction at the time of its decision,
without submission of additional evi-
dence or a Board hearing;

(2) A Board hearing, to include an op-
portunity to submit additional evi-
dence at the hearing and within 90 days
following the hearing; or

(3) An opportunity to submit addi-
tional evidence without a Board hear-
ing with the Notice of Disagreement
and within 90 days following receipt of
the Notice of Disagreement.

(c)(1) The information indicated by
the claimant in paragraph (b) of this
section determines the evidentiary
record before the Board as described in
subpart D of this part, and the docket
on which the appeal will be placed, as
described in Rule 800 (§20.800). Except
as otherwise provided in paragraph (2)
of this section, the Board will not con-
sider evidence as described in Rules 302
or 303 (§§20.302 and 20.303) unless the
claimant requests a Board hearing or
an opportunity to submit additional
evidence on the Notice of Disagree-
ment.

(2) A claimant may modify the infor-
mation identified in the Notice of Dis-
agreement for the purpose of selecting
a different evidentiary record option as
described in paragraph (b) of this sec-
tion. Requests to modify a Notice of
Disagreement must be made by com-
pleting a new Notice of Disagreement
on a form prescribed by the Secretary,
and must be received at the Board
within one year from the date that the
agency of original jurisdiction mails
notice of the decision on appeal, or
within 60 days of the date that the
Board receives the Notice of Disagree-
ment, whichever is later. Requests to
modify a Notice of Disagreement will
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not be granted if the appellant has sub-
mitted evidence or testimony as de-
scribed in §§20.302 and 20.303.

(d) Standard form required. The Board
will not accept as a Notice of Disagree-
ment an expression of dissatisfaction
or disagreement with an adjudicative
determination by the agency of origi-
nal jurisdiction and a desire to contest
the result that is submitted in any for-
mat other than the form prescribed by
the Secretary, including on a different
VA form.

(e) Alternate form or other communica-
tion. The filing of an alternate form or
other communication will not extend,
toll, or otherwise delay the time limit
for filing a Notice of Disagreement, as
provided in §20.203(b). In particular, re-
turning the incorrect VA form does not
extend, toll, or otherwise delay the
time limit for filing the correct form.

(f) Unclear Notice of Disagreement. If
within one year after mailing an ad-
verse decision (or 60 days for simulta-
neously contested claims), the Board
receives a Notice of Disagreement com-
pleted on the form prescribed by the
Secretary, but the Board cannot iden-
tify which denied issue or issues the
claimant wants to appeal or which op-
tion the claimant intends to select
under paragraph (b) of this section,
then the Board will contact the claim-
ant to request clarification of the
claimant’s intent.

(g) Response required from claimant—
(1) Time to respond. The claimant must
respond to the Board’s request for clar-
ification on or before the later of the
following dates:

(i) 60 days after the date of the
Board’s clarification request; or

(ii) One year after the date of mailing
of notice of the adverse decision being
appealed (60 days for simultaneously
contested claims).

(2) Failure to respond. If the claimant
fails to provide a timely response, the
previous communication from the
claimant will not be considered a No-
tice of Disagreement as to any claim
for which clarification was requested.
The Board will not consider the claim-
ant to have appealed the decision(s) on
any claim(s) as to which clarification
was requested and not received.

(h) Action following clarification. The
unclear Notice of Disagreement is
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properly completed, and thereby filed,
under paragraph (a) of this section
when the Board receives the clarifica-
tion.

(i) Representatives and fiduciaries. For
the purpose of the requirements in
paragraphs (f) through (h) of this sec-
tion, references to the ‘‘claimant’” in-
clude reference to the claimant or his
or her representative, if any, or to his
or her fiduciary, if any, as appropriate.

(Authority: 38 U.S.C. 7105)

(Approved by the Office of Management and
Budget under control number 2900-0674)

§20.203 Rule 203. Place and time of fil-
ing of Notice of Disagreement.

(a) Place of filing. The Notice of Dis-
agreement must be filed with the
Board of Veterans’ Appeals, P.O. Box
27063, Washington, DC 20038.

(b) Time of filing. Except as provided
in §20.402 for simultaneously contested
claims, a claimant, or his or her rep-
resentative, must file a properly com-
pleted Notice of Disagreement with a
decision by the agency of original ju-
risdiction within one year from the
date that the agency mails the notice
of the decision. The date of mailing the
letter of notification of the decision
will be presumed to be the same as the
date of that letter for purposes of de-
termining whether an appeal has been
timely filed.

(c) Extension of time of filing. An ex-
tension of the period for filing a Notice
of Disagreement or a request to modify
a Notice of Disagreement may be
granted for good cause. A request for
such an extension must be in writing
and must be filed with the Board.
Whether good cause for an extension
has been established will be determined
by the Board.

(Authority: 38 U.S.C. 7105)

§20.204 Rule 204. Who can file a No-
tice of Disagreement.

(a) Persons authorized. A Notice of
Disagreement may be filed by a claim-
ant personally, or by his or her rep-
resentative if a proper Power of Attor-
ney is on record or accompanies such
Notice of Disagreement.

(b) Claimant rated incompetent by De-
partment of Veterans Affairs or under dis-
ability and unable to file. If an appeal is
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not filed by a person listed in para-
graph (a) of this section, and the claim-
ant is rated incompetent by the De-
partment of Veterans Affairs or has a
physical, mental, or legal disability
which prevents the filing of an appeal
on his or her own behalf, a Notice of
Disagreement may be filed by a fidu-
ciary appointed to manage the claim-
ant’s affairs by the Department of Vet-
erans Affairs or a court, or by a person
acting as next friend if the appointed
fiduciary fails to take needed action or
no fiduciary has been appointed.

(c) Claimant under disability and able
to file. Notwithstanding the fact that a
fiduciary may have been appointed for
a claimant, an appeal filed by a claim-
ant will be accepted.

(Authority: 38 U.S.C. 7T105(b)(2)(A))

§20.205 Rule 205. Withdrawal of ap-
peal.

(a) When and by whom filed. Only an
appellant, or an appellant’s authorized
representative, may withdraw an ap-
peal. An appeal may be withdrawn as
to any or all issues involved in the ap-
peal.

(b) Filing—(1) Content. Appeal with-
drawals must include the name of the
veteran, the name of the claimant or
appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian,
or a fiduciary appointed to receive VA
benefits on an individual’s behalf), the
applicable Department of Veterans Af-
fairs file number, and a statement that
the appeal is withdrawn. If the appeal
involves multiple issues, the with-
drawal must specify that the appeal is
withdrawn in its entirety, or list the
issue(s) withdrawn from the appeal.

(2) Where to file. Appeal withdrawals
should be filed with the Board.

(3) When effective. An appeal with-
drawal is effective when received by
the Board. A withdrawal received after
the Board issues a final decision under
Rule 1100(a) (§20.1100(a)) will not be ef-
fective.

(c) Effect of filing. Withdrawal of an
appeal will be deemed a withdrawal of
the Notice of Disagreement as to all
issues to which the withdrawal applies.
Withdrawal does not preclude filing a
new Notice of Disagreement pursuant
to this subpart, a request for higher-
level review under 38 U.S.C. 5104B, or a
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supplemental claim under 38 U.S.C.
5108, as to any issue withdrawn, pro-
vided such filing would be timely under
these rules if the withdrawn appeal had
never been filed.

(Authority: 38 U.S.C. 7105)

§§20.206-20.299 [Reserved]

Subpart D—Evidentiary Record

§20.300 Rule 300. General.

(a) Decisions of the Board will be
based on a de novo review of the evi-
dence of record at the time of the agen-
cy of original jurisdiction decision on
the issue or issues on appeal, and any
additional evidence or testimony sub-
mitted pursuant to this subpart, as
provided in §20.801.

(b) Waiver of appellant’s right to submit
evidence. For appeals described in 20.302
and 20.303, an appellant has a right to
submit evidence during a period of 90
days, unless this right is waived by the
appellant or representative at any time
prior to the expiration of the applica-
ble 90-day period. Such a waiver must
be in writing or, if a hearing on appeal
is conducted pursuant to 20.302, the
waiver must be formally and clearly
entered on the record orally at the
time of the hearing.

(Authority: 38 U.S.C. 7104)
[84 FR 182, Jan. 18, 2019]

§20.301 Rule 301. Appeals with no re-
quest for a Board hearing and no
additional evidence.

For appeals in which the appellant
requested, on the Notice of Disagree-
ment, direct review by the Board with-
out submission of additional evidence
and without a Board hearing, the
Board’s decision will be based on a re-
view of the evidence of record at the
time of the agency of original jurisdic-
tion decision on the issue or issues on
appeal.

(Authority: 38 U.S.C. 7105, 7107, 7113(a))

[84 FR 182, Jan. 18, 2019]

§20.302 Rule 302. Appeals with a re-
quest for a Board hearing.

(a) Except as described in paragraphs
(b) and (c) of this section, for appeals in
which the appellant requested, on the
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Notice of Disagreement, a Board hear-
ing, the Board’s decision will be based
on a review of the following:

(1) Evidence of record at the time of
the agency of original jurisdiction’s de-
cision on the issue or issues on appeal;

(2) Evidence submitted by the appel-
lant or his or her representative at the
hearing, to include testimony provided
at the hearing; and

(3) Evidence submitted by the appel-
lant or his or her representative within
90 days following the hearing.

(b) In the event that the hearing re-
quest is withdrawn pursuant to
§20.704(e), the Board’s decision will be
based on a review of evidence described
in paragraph (a)(1) of this section, and
evidence submitted by the appellant or
his or her representative within 90 days
following receipt of the withdrawal.

(c) In the event that the appellant
does not appear for a scheduled hear-
ing, and the hearing is not rescheduled
subject to §20.704(d), the Board’s deci-
sion will be based on a review of evi-
dence described in paragraph (a)(1) of
this section, and evidence submitted by
the appellant or his or her representa-
tive within 90 days following the date
of the scheduled hearing.

(Authority: 38 U.S.C. 7105, 7107, 7113(b))
[84 FR 182, Jan. 18, 2019]

§20.303 Rule 303. Appeals with no re-
quest for a Board hearing, but with
a request for submission of addi-
tional evidence.

For appeals in which the appellant
requested, on the Notice of Disagree-
ment, an opportunity to submit addi-
tional evidence without a Board hear-
ing, the Board’s decision will be based
on a review of the following:

(a) Evidence of record at the time of
the agency of original jurisdiction’s de-
cision on the issue or issues on appeal;
and

(b) Evidence submitted by the appel-
lant or his or her representative:

(1) With the Notice of Disagreement
or within 90 days following receipt of
the Notice of Disagreement; or,

(2) If the appellant did not request an
opportunity to submit additional evi-
dence on the Notice of Disagreement,
but subsequently requested to submit
additional evidence pursuant to Rule
202 (§20.202(c)(2)(ii)), within 90 days fol-
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lowing VA’s notice that the appeal has
been moved to the docket described in
§20.800(a)(ii).

(Authority: 38 U.S.C. 7105, 7107, 7113(c))

[84 FR 182, Jan. 18, 2019; 84 FR 34788, July 19,
2019]

§§20.304-20.399 [Reserved]

Subpart E—Appeadal in
Simultaneously Contested Claims

SOURCE: 84 FR 182, Jan. 18, 2019, unless oth-
erwise noted.

§20.400 Rule 400. Notification of the
right to appeal in a simultaneously
contested claim.

All interested parties will be specifi-
cally notified of the action taken by
the agency of original jurisdiction in a
simultaneously contested claim and of
the right and time limit for submitting
a Notice of Disagreement to the Board,
as well as hearing and representation
rights.

§20.401 Rule 401. Who can file an ap-
peal in simultaneously contested
claims.

In simultaneously contested claims,
any claimant or representative of a
claimant may file a Notice of Disagree-
ment within the time limits set out in
Rule 402 (§20.402).

(Authority: 38 U.S.C. 7105(b)(2), 7105A)

§20.402 Rule 402. Time limits for filing
Notice of Disagreement in simulta-
neously contested claims.

In simultaneously contested claims,
the Notice of Disagreement from the
person adversely affected must be filed
within 60 days from the date of mailing
of the notification of the determina-
tion to him or her; otherwise, that de-
termination will become final. The
date of mailing of the letter of notifi-
cation will be presumed to be the same
as the date of that letter for purposes
of determining whether a Notice of Dis-
agreement has been timely filed.

(Authority: 38 U.S.C. 7105A)
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§20.403 Rule 403. Notice to contesting
parties on receipt of Notice of Dis-
agreement in simultaneously con-
tested claims.

Upon the filing of a Notice of Dis-
agreement in a simultaneously con-
tested claim, all interested parties and
their representatives will be furnished
a copy of the substance of the Notice of
Disagreement. The notice will inform
the contesting party or parties of what
type of review the appellant who ini-
tially filed a Notice of Disagreement
selected under §20.202(b), including
whether a hearing was requested.

(Authority: 38 U.S.C. 7T105A)

§20.404 Rule 404. Time limit for re-
sponse to appeal by another con-
testing party in a simultaneously
contested claim.

A party to a simultaneously con-
tested claim may file a brief, argu-
ment, or request for a different type of
review under §20.202(b) in answer to a
Notice of Disagreement filed by an-
other contesting party. Any such brief,
argument, or request must be filed
with the Board within 30 days from the
date the content of the Notice of Dis-
agreement is furnished as provided in
§20.403. Such content will be presumed
to have been furnished on the date of
the letter that accompanies the con-
tent.

(Authority: 38 U.S.C. 7T105A(b)(1))

§20.405 Rule 405. Docketing of simul-
taneously contested claims at the
Board.

After expiration of the 30-day period
for response in §20.404, the Board will
place all parties of the simultaneously
contested claim on the docket for the
type of review requested under
§20.202(b). In the event the parties re-
quest different types of review, if any
party requests a hearing the appeal
will be placed on the docket described
in §20.800(a)(iii), and VA will notify the
parties that a hearing will be sched-
uled. If no party requested a hearing,
but any party requested the oppor-
tunity to submit additional evidence,
the appeal will be placed on the docket
described in §20.800(a)(ii), and the par-
ties will be notified of their oppor-
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tunity to submit additional evidence
within 90 days of the date of such no-
tice.

(Authority: 38 U.S.C. 7T105A(b)(1))

[84 FR 182, Jan. 18, 2019; 84 FR 34788, July 19,
2019]

§20.406 Rule 406. Notices sent to last
addresses of record in simulta-
neously contested claims.

Notices in simultaneously contested
claims will be forwarded to the last ad-
dress of record of the parties concerned
and such action will constitute suffi-
cient evidence of notice.

§20.407 Rule 407. Favorable findings
are not binding in contested claims.

Where a claim is contested, findings
favorable to either party, as described
in Rule 801 (§20.801), are no longer bind-
ing on all agency of original jurisdic-
tion and Board of Veterans’ Appeals
adjudicators during the pendency of
the contested appeal.

(Authority: 38 U.S.C. 7T1056A(b)(2))
[84 FR 182, Jan. 18, 2019; 84 FR 34788, July 19,
2019]

§§20.408-20.499 [Reserved]

Subpart F—Legacy Appeal in
Simultaneously Contested Claims

§20.500 Rule 500. Applicability.

The provisions of this subpart apply
to legacy appeals, as defined in §19.2 of
this chapter.

[84 FR 183, Jan. 18, 2019]

§20.501 Rule 501. Who can file an ap-
peal in simultaneously contested
claims.

In a simultaneously contested claim,
any claimant or representative of a
claimant may file a Notice of Disagree-
ment or Substantive Appeal within the
time limits set out in Rule 502 (§20.502).

(Authority: 38 U.S.C. 7105(b)(2), 7105A (2016))

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 183, Jan. 18, 2019]
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§20.502 Rule 502. Time limits for filing
Notice of Disagreement, Sub-
stantive Appeal, and response to
Supplemental Statement of the
Case in simultaneously contested
claims.

(a) Notice of Disagreement. In simulta-
neously contested claims, the Notice of
Disagreement from the person ad-
versely affected must be filed within 60
days from the date of mailing of the
notification of the determination to
him or her; otherwise, that determina-
tion will become final. The date of
mailing of the letter of notification
will be presumed to be the same as the
date of that letter for purposes of de-
termining whether a Notice of Dis-
agreement has been timely filed.

(Authority: 38 U.S.C. T105A(a) (2016))

(b) Substantive Appeal. In the case of
simultaneously contested claims, a
Substantive Appeal must be filed with-
in 30 days from the date of mailing of
the Statement of the Case. The date of
mailing of the Statement of the Case
will be presumed to be the same as the
date of the Statement of the Case for
purposes of determining whether an ap-
peal has been timely filed.

(Authority: 38 U.S.C. 7T105A(b) (2016))

(c) Supplemental Statement of the Case.
Where a Supplemental Statement of
the Case is furnished by the agency of
original jurisdiction in a simulta-
neously contested claim, a period of 30
days from the date of mailing of the
Supplemental Statement of the Case
will be allowed for response, but the re-
ceipt of a Supplemental Statement of
the Case will not extend the time al-
lowed for filing a Substantive Appeal
as set forth in paragraph (b) of this sec-
tion. The date of mailing of the Supple-
mental Statement of the Case will be
presumed to be the same as the date of
the Supplemental Statement of the
Case for purposes of determining
whether a response has been timely
filed. Provided a Substantive Appeal
has been timely filed in accordance
with paragraph (b) of this section, the
response to a Supplemental Statement
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of the Case is optional and is not re-
quired for the perfection of an appeal.
(Authority: 38 U.S.C.
(2016))

[67 FR 4109, Feb. 3, 1992, as amended at 68 FR
64806, Nov. 17, 2003. Redesignated and amend-
ed at 84 FR 183, Jan. 18, 2019; 84 FR 34788,
July 19, 2019.]

7105(d)(3), T105A(b)

§20.503 Rule 503. Time limit for re-
sponse to appeal by another con-
testing party in a simultaneously
contested claim.

A party to a simultaneously con-
tested claim may file a brief or argu-
ment in answer to a Substantive Ap-
peal filed by another contesting party.
Any such brief or argument must be
filed with the agency of original juris-
diction within 30 days from the date
the content of the Substantive Appeal
is furnished as provided in §19.102 of
this chapter. Such content will be pre-
sumed to have been furnished on the
date of the letter that accompanies the
content.

(Authority: 38 U.S.C. 7T105A(b) (2016))

[66 FR 60153, Dec. 3, 2001. Redesignated and
amended at 84 FR 183, Jan. 18, 2019]

§20.504 Rule 504. Extension of time for
filing a Substantive Appeal in si-
multaneously contested claims.

An extension of the 30-day period to
file a Substantive Appeal in simulta-
neously contested claims may be
granted if good cause is shown. In
granting an extension, consideration
will be given to the interests of the
other parties involved. A request for
such an extension must be in writing
and must be made prior to expiration
of the time limit for filing the Sub-
stantive Appeal.

(Authority: 38 U.S.C. 7T105A(b) (2016))

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 183, Jan. 18, 2019]

§20.505 Rule 505. Notices sent to last
addresses of record in simulta-
neously contested claims.

Notices in simultaneously contested
claims will be forwarded to the last ad-
dress of record of the parties concerned
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and such action will constitute suffi-
cient evidence of notice.

(Authority: 38 U.S.C. 7105A(b) (2016))

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 183, Jan. 18, 2019]

§§20.506-20.599 [Reserved]

Subpart G—Legacy Hearings on
Appeadl

§20.600 Rule 600. Applicability.

(a) The provisions in this subpart
apply to Board hearings conducted in
legacy appeals, as defined in §19.2 of
this chapter.

(b) Except as otherwise provided,
Rules 700, 701, 704, 705, and 707-715
(§§20.700, 20.701, 20.704, 20.705, and 20.707—
20.715) are also applicable to Board
hearings conducted in legacy appeals.

[84 FR 184, Jan. 18, 2019]

§20.601 Rule 601. Methods by which
hearings in legacy appeals are con-
ducted; scheduling and notice pro-
visions for such hearings.

(a) Methods by which hearings in leg-
acy appeals are conducted. A hearing on
appeal before the Board may be held by
one of the following methods:

(1) In person at the Board’s principal
location in Washington, DC;

(2) By electronic hearing, through
voice transmission or through picture
and voice transmission, with the appel-
lant appearing at a Department of Vet-
erans Affairs facility or appropriate
Federal facility; or

(3) At a Department of Veterans Af-
fairs facility having adequate physical
resources and personnel for the support
of such hearings.

(b) Electronic hearings. An appropriate
Federal facility consists of a Federal
facility having adequate physical re-
sources and personnel for the support
of such hearings.

(c) Provisions for scheduling and pro-
viding mnotice of hearings in legacy ap-
peals.

(1) The procedures for scheduling and
providing notice of Board hearings in
legacy appeals conducted by the meth-
ods described in paragraphs (a)(1) and
(a)(2) of this section are contained in
Rule 704 (§20.704).
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(2) The procedures for scheduling and
providing notice of Board hearings in
legacy appeals conducted at a Depart-
ment of Veterans Affairs facility hav-
ing adequate physical resources and
personnel for the support of such hear-
ings under (a)(3) are contained in Rule
603 (§20.603).

(Authority: 38 U.S.C. 7107; Sec. 102, Pub. L.
114-315; 130 Stat. 1536)

[84 FR 186, Jan. 18, 2019]

§20.602 Rule 602. When a hearing be-
fore the Board of Veterans’ Appeals
may be requested in a legacy ap-
peal; procedure for requesting a
change in method of hearing.

(a) How to request a hearing. An appel-
lant, or an appellant’s representative,
may request a hearing before the Board
when submitting the substantive ap-
peal (VA Form 9) or anytime there-
after, subject to the restrictions in
Rule 1305 (§20.1305). Requests for such
hearings before a substantive appeal
has been filed will be rejected.

(b) Board’s determination of method of
hearing. Following the receipt of a re-
quest for a hearing, the Board shall de-
termine, for purposes of scheduling the
hearing for the earliest practical date,
whether a hearing before the Board
will be held at its principal location or
at a facility of the Department or
other appropriate Federal facility lo-
cated within the area served by a re-
gional office of the Department. The
Board shall also determine whether the
hearing will occur by means of an elec-
tronic hearing or by the appellant per-
sonally appearing before a Board mem-
ber or panel. An electronic hearing will
be in lieu of a hearing held by person-
ally appearing before a Member or
panel of Members of the Board and
shall be conducted in the same manner
as, and considered the equivalent of,
such a hearing.

(c) Notification of method of hearing.
The Board will notify the appellant and
his or her representative of the method
of a hearing before the Board.

(d) How to request a change in method
of hearing. Upon notification of the
method of the hearing requested pursu-
ant to paragraph (c) of this section, an
appellant may make one request for a
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different method of the requested hear-
ing. If the appellant makes such a re-
quest, the Board shall grant the re-
quest and notify the appellant of the
change in method of the hearing.

(e) Notification of scheduling of hear-
ing. The Board will notify the appellant
and his or her representative of the
scheduled time and location for the re-
quested hearing not less than 30 days
prior to the hearing date. This time
limitation does not apply to hearings
which have been rescheduled due to a
postponement requested by an appel-
lant, or on his or her behalf, or due to
the prior failure of an appellant to ap-
pear at a scheduled hearing before the
Board with good cause. The right to
notice at least 30 days in advance will
be deemed to have been waived if an
appellant accepts an earlier hearing
date due to the cancellation of another
previously scheduled hearing.

(Authority: Sec. 102, Pub. L. 114-315; 130 Stat.
1536)

[84 FR 186, Jan. 18, 2019]

§20.603 Rule 603. Scheduling and no-
tice of hearings conducted by the
Board of Veterans’ Appeals at De-
partment of Veterans Affairs field
facilities in a legacy appeal.

(a) General. Hearings may be con-
ducted by a Member or Members of the
Board during prescheduled visits to De-
partment of Veterans Affairs facilities
having adequate physical resources and
personnel for the support of such hear-
ings. Subject to paragraph (f) of this
section, the hearings will be scheduled
for each area served by a regional of-
fice in accordance with the place of
each case on the Board’s docket, estab-
lished under §20.902, relative to other
cases for which hearings are scheduled
to be held within that area.

(b) Notification of hearing. When a
hearing at a Department of Veterans
Affairs field facility is scheduled, the
person requesting it will be notified of
its time and place, and of the fact that
the Government may not assume any
expense incurred by the appellant, the
representative, or witnesses attending
the hearing.

(c) Requests for changes in hearing
dates. Requests for a change in a hear-
ing date may be made at any time up
to two weeks prior to the scheduled
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date of the hearing if good cause is
shown. Such requests must be in writ-
ing, must explain why a new hearing
date is necessary, and must be filed
with the Board. Examples of good
cause include, but are not limited to,
illness of the appellant and/or rep-
resentative, difficulty in obtaining nec-
essary records, and unavailability of a
necessary witness. If good cause is
shown, the hearing will be rescheduled
for the next available hearing date
after the appellant or his or her rep-
resentative gives notice that the con-
tingency which gave rise to the request
for postponement has been removed. If
good cause is not shown, the appellant
and his or her representative will be
promptly notified and given an oppor-
tunity to appear at the hearing as pre-
viously scheduled. If the appellant
elects not to appear at the
prescheduled date, the request for a
hearing will be considered to have been
withdrawn. In such cases, however, the
record will be submitted for review by
the Member who would have presided
over the hearing. If the presiding Mem-
ber determines that good cause has
been shown, the hearing will be re-
scheduled for the next available hear-
ing date after the contingency which
gave rise to the request for postpone-
ment has been removed.

(d) Failure to appear for a scheduled
hearing. If an appellant (or when a
hearing only for oral argument by a
representative has been authorized, the
representative) fails to appear for a
scheduled hearing and a request for
postponement has not been received
and granted, the case will be processed
as though the request for a hearing had
been withdrawn. No further request for
a hearing will be granted in the same
appeal unless such failure to appear
was with good cause and the cause for
the failure to appear arose under such
circumstances that a timely request
for postponement could not have been
submitted prior to the scheduled hear-
ing date. A motion for a new hearing
date following a failure to appear for a
scheduled hearing must be in writing,
must be filed within 15 days of the
originally scheduled hearing date, and
must explain why the appellant failed
to appear for the hearing and why a
timely request for a new hearing date
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could not have been submitted. Such
motions must be filed with: Board of
Veterans’ Appeals, P.O. Box 27063,
Washington, DC 20038. Whether good
cause for such failure to appear and the
impossibility of timely requesting
postponement have been established
will be determined by the Member who
would have presided over the hearing.
If good cause and the impossibility of
timely requesting postponement are
shown, the hearing will be rescheduled
for the next available hearing date at
the same facility after the appellant or
his or her representative gives notice
that the contingency which gave rise
to the failure to appear has been re-
moved.

(e) Withdrawal of hearing requests. A
request for a hearing may be with-
drawn by an appellant at any time be-
fore the date of the hearing. A request
for a hearing may not be withdrawn by
an appellant’s representative without
the consent of the appellant. Notices of
withdrawal must be submitted to the
Board.

(f) Advancement of the case on the
hearing docket. A hearing may be sched-
uled at a time earlier than would be
provided for under paragraph (a) of this
section upon written motion of the ap-
pellant or the representative. The same
grounds for granting relief, motion fil-
ing procedures, and designation of au-
thority to rule on the motion specified
in Rule 902(c) (§20.902(c)) for advancing
a case on the Board’s docket shall
apply.

(Approved by the Office of Management and
Budget under control number 2900-0085)

(Authority: 38 U.S.C. 7107; Sec. 102, Pub. 114-
315; 130 Stat. 1536)

[84 FR 184, Jan. 18, 2019]

§20.604 Rule 604. Designation of Mem-
ber or Members to conduct the
hearing in a legacy appeal.

The Member or panel to whom a pro-
ceeding is assigned under Rule 106
(§20.106) shall conduct any hearing be-
fore the Board in connection with that
proceeding. Where a proceeding has
been assigned to a panel, the Chair-
man, or the Chairman’s designee, shall
designate one of the Members as the
presiding Member. The Member or
Members who conduct the hearing
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shall participate in making the final
determination of the claim, subject to
the exception in Rule 1004 (§20.1004) (re-
lating to reconsideration of a decision).

(Authority: 38 U.S.C. 7102; 38 U.S.C. 7101
(2016))

[61 FR 20451, May 7, 1996. Redesignated and
amended at 84 FR 187, Jan. 18, 2019]

§20.605 Rule 605. Procurement of ad-
ditional evidence following a hear-
ing in a legacy appeal.

If it appears during the course of a
hearing that additional evidence would
assist in the review of the questions at
issue, the presiding Member may direct
that the record be left open so that the
appellant and his or her representative
may obtain the desired evidence. The
presiding Member will determine the
period of time during which the record
will stay open, considering the amount
of time estimated by the appellant or
representative as needed to obtain the
evidence and other factors adduced
during the hearing. Ordinarily, the pe-
riod will not exceed 60 days, and will be
as short as possible in order that appel-
late consideration of the case not be
unnecessarily delayed.

(Authority: 38 U.S.C. 7102; 38 U.S.C. 7105, 7101
(2016))

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 187, Jan. 18, 2019]

§§20.606-20.699 [Reserved]

Subpart H—Hearings on Appeal

§20.700 Rule 700. General.

(a) Right to a hearing. A hearing on
appeal will be granted if an appellant,
or an appellant’s representative acting
on his or her behalf, expresses a desire
to testify before the Board. An appel-
lant is limited to one Board hearing
following the filing of a Notice of Dis-
agreement with a decision of the agen-
cy of original jurisdiction. Requests for
additional Board hearings may be
granted for good cause shown.

(b) Purpose of hearing. The purpose of
a hearing is to receive argument and
testimony relevant and material to the
appellate issue or issues. It is con-
templated that the appellant and wit-
nesses, if any, will be present. A hear-
ing will not normally be scheduled
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solely for the purpose of receiving ar-
gument by a representative. Such argu-
ment may be submitted in the form of
a written brief. Requests for appear-
ances by representatives alone to per-
sonally present argument to Members
of the Board may be granted if good
cause is shown. Whether good cause
has been shown will be determined by
the presiding Member assigned to con-
duct the hearing.

(c) Nonadversarial proceedings. Hear-
ings conducted by the Board are ex
parte in nature and nonadversarial.
Parties to the hearing will be per-
mitted to ask questions, including fol-
low-up questions, of all witnesses but
cross-examination will not be per-
mitted. Proceedings will not be limited
by legal rules of evidence, but reason-
able bounds of relevancy and materi-
ality will be maintained. The presiding
Member may set reasonable time lim-
its for the presentation of argument
and may exclude documentary evi-
dence, testimony, and/or argument
which is not relevant or material to
the issue, or issues, being considered or
which is unduly repetitious.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[67 FR 4109, Feb. 3, 1992, as amended at 58 FR
27935, May 12, 1993; 61 FR 20450, May 7, 1996;
84 FR 184, Jan. 18, 2019]

§20.701 Rule 701. Who may present
oral argument.

Only the appellant and/or his or her
authorized representative may appear
and present argument in support of an
appeal. At the request of an appellant,
a Veterans Benefits Counselor of the
Department of Veterans Affairs may
present the appeal at a hearing before
the Board of Veterans’ Appeals.

(Authority: 38 U.S.C. 7102, 7105, 7107)
[68 FR 27935, May 12, 1993]

§20.702 Rule 702. Methods by which
hearings are conducted.

A hearing on appeal before the Board
may be held by one of the following
methods:

(a) In person at the Board’s principal
location in Washington, DC, or

(b) By electronic hearing, through
picture and voice transmission, with
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the appellant appearing at a Depart-
ment of Veterans Affairs facility.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)
[84 FR 186, Jan. 18, 2019]

§20.703 Rule 703. When a hearing be-
fore the Board of Veterans’ Appeals
may be requested; procedure for re-
questing a change in method of
hearing.

(a) How to request a hearing. An appel-
lant, or an appellant’s representative,
may request a hearing before the Board
when submitting the Notice of Dis-
agreement, or when requesting to mod-
ify the Notice of Disagreement, as pro-
vided in Rule 202 (§20.202). Requests for
such hearings at any other time will be
rejected.

(b) Board’s determination of method of
hearing. Following the receipt of a re-
quest for a hearing, the Board shall de-
termine, for purposes of scheduling the
hearing for the earliest practical date,
whether a hearing before the Board
will be held at its principal location or
by picture and voice transmission at a
facility of the Department located
within the area served by a regional of-
fice of the Department.

(c) Notification of method of hearing.
The Board will notify the appellant and
his or her representative of the method
of a hearing before the Board.

(d) How to request a change in method
of hearing. If an appellant declines to
participate in the method of hearing
selected by the Board, the appellant’s
opportunity to participate in a hearing
before the Board shall not be affected.
Upon notification of the method of the
hearing requested pursuant to para-
graph (c¢) of this section, an appellant
may make one request for a different
method of the requested hearing. If the
appellant makes such a request, the
Board shall grant the request and no-
tify the appellant of the change in
method of the hearing.

(e) Notification of scheduling of hear-
ing. The Board will notify the appellant
and his or her representative of the
scheduled time and location for the re-
quested hearing not less than 30 days
prior to the hearing date. This time
limitation does not apply to hearings
which have been rescheduled due to a
postponement requested by an appel-
lant, or on his or her behalf, or due to
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the prior failure of an appellant to ap-
pear at a scheduled hearing before the
Board of Veterans’ Appeals with good
cause. The right to notice at least 30
days in advance will be deemed to have
been waived if an appellant accepts an
earlier hearing date due to the can-
cellation of another previously sched-
uled hearing.

(Authority: 38 U.S.C. 7105(a), 7107)
[84 FR 186, Jan. 18, 2019]

§20.704 Rule 704. Scheduling and no-
tice of hearings conducted by the
Board of Veterans’ Appeals.

(a)(1) General. To the extent that offi-
cials scheduling hearings for the Board
determine that necessary physical re-
sources and qualified personnel are
available, hearings will be scheduled at
the convenience of appellants and their
representatives, with consideration of
the travel distance involved. Subject to
paragraph (f) of this section, electronic
hearings will be scheduled for each
area served by a regional office in ac-
cordance with the place of each case on
the Board’s docket, established under
Rule 801 (§20.801) for appeals and under
Rule 902 (§20.902) for legacy appeals,
relative to other cases for which hear-
ings are scheduled to be held within
that area.

(2) Special provisions for legacy ap-
peals. The procedures for scheduling
and providing notice of Board hearings
in legacy appeals conducted at a De-
partment of Veterans Affairs facility
having adequate physical resources and
personnel for the support of such hear-
ings under paragraph (a)(3) of Rule 601
(§20.601(a)(3)) are contained in Rule 603
(§20.603).

(b) Notification of hearing. When a
hearing is scheduled, the person re-
questing it will be notified of its time
and place, and of the fact that the Gov-
ernment may not assume any expense
incurred by the appellant, the rep-
resentative or witnesses attending the
hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

(c) Requests for changes in hearing
dates. Requests for a change in a hear-
ing date may be made at any time up
to two weeks prior to the scheduled
date of the hearing if good cause is
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shown. Such requests must be in writ-
ing, must explain why a new hearing
date is necessary, and must be filed
with the Board. Examples of good
cause include, but are not limited to,
illness of the appellant and/or rep-
resentative, difficulty in obtaining nec-
essary records, and unavailability of a
necessary witness. If good cause is
shown, the hearing will be rescheduled
for the next available hearing date
after the appellant or his or her rep-
resentative gives notice that the con-
tingency which gave rise to the request
for postponement has been removed. If
good cause is not shown, the appellant
and his or her representative will be
promptly notified and given an oppor-
tunity to appear at the hearing as pre-
viously scheduled. If the appellant
elects not to appear at the
prescheduled date, the request for a
hearing will be considered to have been
withdrawn. In such cases, however, the
record will be submitted for review by
the Member who would have presided
over the hearing. If the presiding Mem-
ber determines that good cause has
been shown, the hearing will be re-
scheduled for the next available hear-
ing date after the contingency which
gave rise to the request for postpone-
ment has been removed.

(d) Failure to appear for a scheduled
hearing. If an appellant (or when a
hearing only for oral argument by a
representative has been authorized, the
representative) fails to appear for a
scheduled hearing and a request for
postponement has not been received
and granted, the case will be processed
as though the request for a hearing had
been withdrawn. No further request for
a hearing will be granted in the same
appeal unless such failure to appear
was with good cause and the cause for
the failure to appear arose under such
circumstances that a timely request
for postponement could not have been
submitted prior to the scheduled hear-
ing date. A motion for a new hearing
date following a failure to appear for a
scheduled hearing must be in writing,
must be filed within 15 days of the
originally scheduled hearing date, and
must explain why the appellant failed
to appear for the hearing and why a
timely request for a new hearing date
could not have been submitted. Such
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motions must be filed with: Board of
Veterans’ Appeals, P.O. Box 27063,
Washington, DC 20038. Whether good
cause for such failure to appear and the
impossibility of timely requesting
postponement have been established
will be determined by the Member who
would have presided over the hearing.
If good cause and the impossibility of
timely requesting postponement are
shown, the hearing will be rescheduled
for the next available hearing date at
the same facility after the appellant or
his or her representative gives notice
that the contingency which gave rise
to the failure to appear has been re-
moved.

(e) Withdrawal of hearing requests. A
request for a hearing may be with-
drawn by an appellant at any time be-
fore the date of the hearing. A request
for a hearing may not be withdrawn by
an appellant’s representative without
the consent of the appellant. Notices of
withdrawal must be submitted to the
Board.

(f) Advancement of the case on the
hearing docket. A hearing may be sched-
uled at a time earlier than would be
provided for under paragraph (a) of this
section upon written motion of the ap-
pellant or the representative. The same
grounds for granting relief, motion fil-
ing procedures, and designation of au-
thority to rule on the motion specified
in Rule 902(c) (§20.902(c)) for advancing
a case on the Board’s docket shall
apply.

(Authority: 38 U.S.C. 7107)

(Approved by the Office of Management and
Budget under control number 2900-0085)

[67 FR 4109, Feb. 3, 1992, as amended at 58 FR
27935, May 12, 1993; 61 FR 20450, May 7, 1996;
81 FR 32649, May 24, 2016. Redesignated and
amended at 84 FR 185, Jan. 18, 2019]

§20.705 Rule 705. Functions of the pre-
siding Member.

(a) General. The presiding Member is
responsible for the conduct of a Board
hearing in accordance with the provi-
sions of subparts G and H of this part.

(b) Duties. The duties of the presiding
Member include, but are not limited to,
any of the following:

(1) Conducting a prehearing con-
ference, pursuant to §20.707;

(2) Ruling on questions of procedure;
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(3) Administering the oath or affir-
mation;

(4) Ensuring that the course of the
Board hearing remains relevant to the
issue or issues on appeal;

() Setting reasonable time limits for
the presentation of argument;

(6) Prohibiting cross-examination of
the appellant and any witnesses;

(7) Determining whether documen-
tary evidence, testimony, and/or argu-
ment is relevant or material to the
issue or issues being considered and not
unduly repetitious;

(8) Terminating a Board hearing or
directing that an offending party, rep-
resentative, witness, or observer leave
the hearing if that party persists or en-
gages in disruptive or threatening be-
havior;

(9) Disallowing or halting the use of
personal recording equipment being
used by an appellant or representative
if it becomes disruptive to the hearing;
and

(10) Taking any other steps necessary
to maintain good order and decorum.

(¢) Ruling on motions. The presiding
Member has the authority to rule on
any Board hearing-related motion.

(Authority: 38 U.S.C. 501)
[84 FR 187, Jan. 18, 2019]

§20.706 Rule 706. Designation of Mem-
ber or Members to conduct the
hearing.

Hearings will be conducted by a
Member or panel of Members of the
Board. Where a proceeding has been as-
signed to a panel, the Chairman, or the
Chairman’s designee, shall designate
one of the Members as the presiding
Member.

(Authority: 38 U.S.C. 7102, 7107)
[84 FR 187, Jan. 18, 2019]

§20.707 Rule
ference.

An appellant’s authorized representa-
tive may request a prehearing con-
ference with the presiding Member of a
hearing to clarify the issues to be con-
sidered at a hearing on appeal, obtain
rulings on the admissibility of evi-
dence, develop stipulations of fact, es-
tablish the length of argument which
will be permitted, or take other steps

707. Prehearing con-
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which will make the hearing itself
more efficient and productive.

(Authority: 38 U.S.C. 7102, 7107)
[84 FR 34788, July 19, 2019]

§20.708 Rule 708. Witness at hearings.

The testimony of witnesses, includ-
ing appellants, will be heard. All testi-
mony must be given under oath or af-
firmation. Oath or affirmation is not
required for the sole purpose of pre-
senting contentions and argument.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[61 FR 29028, June 7, 1996. Redesignated and
amended at 84 FR 187, Jan. 18, 2019]

§20.709 Rule 709. Subpoenas.

(a) General. An appellant, or his or
her representative, may arrange for the
production of any tangible evidence or
the voluntary appearance of any wit-
nesses desired. When necessary evi-
dence cannot be obtained in any other
reasonable way, the appellant, or his or
her representative, may move that a
subpoena be issued to compel the at-
tendance of witnesses residing within
100 miles of the place where a hearing
on appeal is to be held and/or to compel
the production of tangible evidence. A
subpoena will not be issued to compel
the attendance of Department of Vet-
erans Affairs adjudicatory personnel.

(b) Contents of motion for subpoena.
The motion for a subpoena must be in
writing, must clearly show the name
and address of each witness to be sub-
poenaed, must clearly identify all doc-
umentary or other tangible evidence to
be produced, and must explain why the
attendance of the witness and/or the
production of the tangible evidence
cannot be obtained without a sub-
poena.

(c) Where filed. Motions for a sub-
poena must be filed with the Board of
Veterans’ Appeals, P.O. Box 27063,
Washington, DC 20038.

(d) When motion for subpoena is to be
filed in cases involving a hearing on ap-
peal. Motions for the issuance of a sub-
poena for the attendance of a witness,
or the production of documents or
other tangible evidence, at a hearing
on appeal must be filed not later than
30 days prior to the hearing date.

(e) Ruling on motion for subpoena—i(1)
To whom assigned. The ruling on the
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motion will be made by the Member or
panel of Members to whom the case is
assigned. Where the case has not been
assigned, the Chairman, or the Chair-
man’s designee, will assign the case to
a Member or panel who will then rule
on the motion.

(2) Procedure. If the motion is denied,
the Member(s) ruling on the motion
will issue an order to that effect which
sets forth the reasons for the denial
and will send copies to the moving
party and his or her representative, if
any. Granting the motion will be sig-
nified by completion of a VA Form
0714, ‘‘Subpoena,” if attendance of a
witness is required, and/or VA Form
0713, ‘“‘Subpoena Duces Tecum,’’ if pro-
duction of tangible evidence is re-
quired. The completed form shall be
signed by the Member ruling on the
motion, or, where applicable, by any
panel Member on behalf of the panel
ruling on the motion, and served in ac-
cordance with paragraph (g) of this sec-
tion.

(f) Fees. Any person who is required
to attend a hearing as a witness shall
be allowed and paid the same fees and
mileage as are paid witnesses in the
district courts of the United States. A
subpoena for a witness will not be
issued or served unless the party on
whose behalf the subpoena is issued
submits a check in an amount equal to
the fee for one day’s attendance and
the mileage allowed by law, made pay-
able to the witness, as an attachment
to the motion for the subpoena. Except
for checks on the business accounts of
attorneys-at-law, agents, and recog-
nized service organizations, such
checks must be in the form of certified
checks or cashiers checks.

(g) Service of subpoenas. The Board
will serve the subpoena by certified
mail, return receipt requested. The
check for fees and mileage described in
paragraph (f) of this section shall be
mailed with the subpoena. The receipt,
which must bear the signature of the
witness or of the custodian of the tan-
gible evidence, and a copy of the sub-
poena will be filed in the claims folder,
loan guaranty folder, or other applica-
ble Department of Veterans Affairs
records folder.
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(h) Motion to quash or modify sub-
poena—(1) Filing procedure. Upon writ-
ten motion of the party securing the
subpoena, or of the person subpoenaed,
the Board may quash or modify the
subpoena if it is unreasonable and op-
pressive or for other good cause shown.
Relief may include, but is not limited
to, requiring the party who secured the
subpoena to advance the reasonable
cost of producing books, papers, or
other tangible evidence. The motion
must specify the relief sought and the
reasons for requesting relief. Such mo-
tions must be filed at the address speci-
fied in paragraph (c) of this section
within 10 days after mailing of the sub-
poena or the time specified in the sub-
poena for compliance, whichever is
less. The motion may be accompanied
by such supporting evidence as the
moving party may choose to submit. It
must be accompanied by a declaration
showing:

(i) That a copy of the motion, and
any attachments thereto, were mailed
to the party who secured the subpoena,
or the person subpoenaed, as applica-
ble;

(ii) The date of mailing; and

(iii) The address to which the copy
was mailed.

(2) Response. Not later than 10 days
after the date that the motion was
mailed to the responding party, that
party may file a response to the mo-
tion at the address specified in para-
graph (c) of this section. The response
may be accompanied by such sup-
porting evidence as the responding
party may choose to submit. It must be
accompanied by a declaration showing:

(i) That a copy of the response, and
any attachments thereto, were mailed
to the moving party;

(ii) The date of mailing; and

(iii) The address to which the copy
was mailed. If the subpoena involves
testimony or the production of tan-
gible evidence at a hearing before the
Board and less than 30 days remain be-
fore the scheduled hearing date at the
time the response is received by the
Board, the Board may reschedule the
hearing to permit disposition of the
motion.

(3) Ruling on the motion. The Member
or panel to whom the case is assigned
will issue an order disposing of the mo-
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tion. Such order shall set forth the rea-
sons for which a motion is either
granted or denied. The order will be
mailed to all parties to the motion.
Where applicable, an order quashing a
subpoena will require refund of any
sum advanced for fees and mileage.

(i) Disobedience. In case of disobe-
dience to a subpoena issued by the
Board, the Board will take such steps
as may be necessary to invoke the aid
of the appropriate district court of the
United States in requiring the attend-
ance of the witness and/or the produc-
tion of the tangible evidence subpoe-
naed. A failure to obey the order of
such a court may be punished by the
court as a contempt thereof.

(Authority: 38 U.S.C. 5711, 5713, 7102(a))

(Authority: 38 U.S.C. 5711, 7102(a), 7107)

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20452, May 7, 1996; 66 FR 49538, Sept. 28, 2001;
81 FR 32650, May 24, 2016. Redesignated and
amended 84 FR 187, Jan. 18, 2019; 84 FR 4337,
Feb. 15, 2019]

§20.710 Rule 710. Expenses of appel-
lants, representatives, and wit-
nesses incident to hearings not re-
imbursable by the Government.

No expenses incurred by an appel-
lant, representative, or witness inci-
dent to attendance at a hearing may be
paid by the Government.

(Authority: 38 U.S.C. 111)

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 187, Jan. 18, 2019]

§20.711 Rule 711. Hearings in simulta-
neously contested claims.

(a) General. If a hearing is scheduled
for any party to a simultaneously con-
tested claim, the other contesting
claimants and their representatives, if
any, will be notified and afforded an
opportunity to be present. The appel-
lant will be allowed to present opening
testimony and argument. Thereafter,
any other contesting party who wishes
to do so may present testimony and ar-
gument. The appellant will then be al-
lowed an opportunity to present testi-
mony and argument in rebuttal. Cross-
examination will not be allowed.

(b) Requests for changes in hearing
dates. (1) General. Except as described



Department of Veterans Affairs

in paragraphs (b)(2) and (3) of this sec-
tion, any party to a simultaneously
contested claim may request a change
in a hearing date in accordance with
the provisions of Rule 704, paragraph
(c) (§20.704(c)).

(2)(iQ) A request under Rule 704, para-
graph (¢) must be made within 60 days
from the date of the letter of notifica-
tion of the time and place of the hear-
ing, or not later than two weeks prior
to the scheduled hearing date, which-
ever is earlier.

(ii) In order to obtain a new hearing
date under the provisions of Rule 704,
paragraph (c) (§20.704(c)), the consent
of all other interested parties must be
obtained and submitted with the re-
quest for a new hearing date. If such
consent is not obtained, the date of the
hearing will become fixed. After a
hearing date has become fixed, an ex-
tension of time for appearance at a
hearing will be granted only for good
cause, with due consideration of the in-
terests of other parties. Examples of
good cause include, but are not limited
to, illness of the appellant and/or rep-
resentative, difficulty in obtaining nec-
essary records, and unavailability of a
necessary witness. The motion for a
new hearing date must be in writing
and must explain why a new hearing
date is necessary. If good cause is
shown, the hearing will be rescheduled
for the next available hearing date
after the appellant or his or her rep-
resentative gives notice that the con-
tingency which gave rise to the request
for postponement has been removed.
Ordinarily, however, hearings will not
be postponed more than 30 days.
Whether good cause for establishing a
new hearing date has been shown will
be determined by the presiding Member
assigned to conduct the hearing.

(3) A copy of any motion for a new
hearing date required by these rules
must be mailed to all other interested
parties by certified mail, return receipt
requested. The receipts, which must
bear the signatures of the other inter-
ested parties, and a letter explaining
that they relate to the motion for a
new hearing date and containing the
applicable Department of Veterans Af-
fairs file number must be filed at the
same address where the motion was
filed as proof of service of the motion.
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Each interested party will be allowed a
period of 10 days from the date that the
copy of the motion was received by
that party to file written argument in
response to the motion.

(Authority: 38 U.S.C. 7T105A)

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 187, Jan. 18, 2019; 84 FR
34788, July 19, 2019]

§20.712 Rule 712. Record of hearing.

(a) General. All Board hearings will
be recorded. The Board will prepare a
written transcript for each Board hear-
ing conducted. The transcript will be
the official record of the hearing and
will be incorporated as a part of the
record on appeal. The Board will not
accept alternate transcript versions
prepared by the appellant or represent-
ative.

(b) Hearing recording. The recording
of the Board hearing will be retained
for a period of 12 months following the
date of the Board hearing as a dupli-
cate record of the proceeding.

(c) Copy of written transcript. If the
appellant or representative requests a
copy of the written transcript in ac-
cordance with §1.577 of this chapter,
the Board will furnish one copy to the
appellant or representative.

[84 FR 188, Jan. 18, 2019]

§20.713 Rule 713. Recording of hear-
ing by appellant or representative.

An appellant or representative may
record the hearing with his or her own
equipment. Filming, videotaping or
televising the hearing may only be au-
thorized when prior written consent is
obtained from all appellants and con-
testing claimants, if any, and made a
matter of record. In no event will such
additional equipment be used if it
interferes with the conduct of the hear-
ing or the official recording apparatus.
In all such situations, advance arrange-
ments must be made with the Board of
Veterans’ Appeals, P.O. Box 27063,
Washington, DC 20038.

(Authority: 38 U.S.C. 7102, 7107)
[84 FR 34788, July 19, 2019]
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§20.714 Rule 714. Correction of hear-
ing transcripts.

If an appellant wishes to seek correc-
tion of perceived errors in a hearing
transcript, the appellant or his or her
representative should move for correc-
tion of the hearing transcript within 30
days after the date that the transcript
is mailed to the appellant. The motion
must be in writing and must specify
the error, or errors, in the transcript
and the correct wording to be sub-
stituted. The motion must be filed with
the Board of Veterans’ Appeals, P.O.
Box 27063, Washington, DC 20038. The
ruling on the motion will be made by
the presiding Member of the hearing.

(Authority: 38 U.S.C. 7102, 7107)
[84 FR 188, Jan. 18, 2019]

§20.715 Rule 715. Loss of hearing re-
cordings or transcripts—request for
new hearing.

(a) Notification. (1) The Board must
notify the appellant and his or her rep-
resentative in writing in the event the
Board discovers that a Board hearing
has not been recorded in whole or in
part due to equipment failure or other
cause, or the official transcript of the
hearing is lost or destroyed and the re-
cording upon which it was based is no
longer available. The notice must pro-
vide the appellant with a choice of ei-
ther of the following options:

(i) Appear at a new Board hearing,
pursuant to Rules 703 and 704 (§§20.703
and 20.704) for appeals or Rules 602 and
603 (§§20.602 and 20.603) for legacy ap-
peals, as defined in §19.2 of this chap-
ter; or

(ii) Have the Board proceed to appel-
late review of the appeal based on the
evidence of record.

(2) The notice will inform the appel-
lant that he or she has a period of 30
days to respond to the notice. If the ap-
pellant does not respond by requesting
a new hearing within 30 days from the
date of the mailing of the notice, then
the Board will decide the appeal on the
basis of the evidence of record. A re-
quest for a new Board hearing will not
be accepted once the Board has issued
a decision on the appeal.

(b) Board decision issued prior to a 1oss
of the recording or transcript. The Board
will not accept a request for a new
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Board hearing under this section if a
Board decision was issued on an appeal
prior to the loss of the recording or
transcript of a Board hearing, and the
Board decision considered testimony
provided at that Board hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)
[84 FR 188, Jan. 18, 2019]

§§20.716-20.799 [Reserved]

Subpart I—Appeals Processing

§20.800 Rule 800. Order of consider-
ation of appeals.

(a) Docketing of appeals. (1) Applica-
tions for review on appeal are docketed
in the order in which they are received
on the following dockets:

(i) A docket for appeals in which an
appellant does not request a hearing or
an opportunity to submit additional
evidence on the Notice of Disagree-
ment;

(ii) A docket for appeals in which the
appellant does not request a hearing
but does request an opportunity to sub-
mit additional evidence on the Notice
of Disagreement; and

(iii) A docket for appeals in which
the appellant requests a hearing on the
Notice of Disagreement.

(2) An appeal may be moved from one
docket to another only when the No-
tice of Disagreement has been modified
pursuant to Rule 202, paragraph (c)(3)
(§20.202(c)(3)). The request to modify
the Notice of Disagreement must re-
flect that the appellant requests the
option listed in §20.202(b) that cor-
responds to the docket to which the ap-
peal will be moved. An appeal that is
moved from one docket to another will
retain its original docket date.

(b) Except as otherwise provided,
each appeal will be decided in the order
in which it is entered on the docket to
which it is assigned.

(c) Advancement on the docket—(1)
Grounds for advancement. A case may be
advanced on the docket to which it is
assigned on the motion of the Chair-
man, the Vice Chairman, a party to the
case before the Board, or such party’s
representative. Such a motion may be
granted only if the case involves inter-
pretation of law of general application
affecting other claims, if the appellant
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is seriously ill or is under severe finan-
cial hardship, or if other sufficient
cause is shown. ‘‘Other sufficient
cause’’ shall include, but is not limited
to, administrative error resulting in a
significant delay in docketing the case,
administrative necessity, or the ad-
vanced age of the appellant. For pur-
poses of this Rule, ‘‘advanced age’ is
defined as 75 or more years of age. This
paragraph does not require the Board
to advance a case on the docket in the
absence of a motion of a party to the
case or the party’s representative.

(2) Requirements for motions. Motions
for advancement on the docket must be
in writing and must identify the spe-
cific reason(s) why advancement on the
docket is sought, the name of the vet-
eran, the name of the appellant if other
than the veteran (e.g., a veteran’s sur-
vivor, a guardian, a substitute appel-
lant, or a fiduciary appointed to re-
ceive VA benefits on an individual’s be-
half), and the applicable Department of
Veterans Affairs file number. The mo-
tion must be filed with the Board of
Veterans’ Appeals, P.O. Box 27063,
Washington, DC 20038.

(3) Disposition of motions. If a motion
is received prior to the assignment of
the case to an individual Member or
panel of Members, the ruling on the
motion will be by the Vice Chairman,
who may delegate such authority to a
Deputy Vice Chairman. If a motion to
advance a case on the docket is denied,
the appellant and his or her representa-
tive will be immediately notified. If
the motion to advance a case on the
docket is granted, that fact will be
noted in the Board’s decision when ren-
dered.

(d) Consideration of appeals remanded
by the United States Court of Appeals for
Veterans Claims. A case remanded by
the United States Court of Appeals for
Veterans Claims for appropriate action
will be treated expeditiously by the
Board without regard to its place on
the Board’s docket.

(Authority: 38 U.S.C. T112; Sec. 302,103-446;
108 Stat. 4645)

(e) Case remanded to correct duty to as-
sist error and new Notice of Disagreement
filed after readjudication. A case will not
be returned to the Board following the
agency of original jurisdiction’s re-
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adjudication of an appeal previously
remanded by the Board pursuant to
Rule 802, paragraph (c) (§20.802(c)), un-
less the claimant files a new Notice of
Disagreement. Such cases will be dock-
eted in the order in which the most re-
cent Notice of Disagreement was re-
ceived.

(f) Cases involving substitution. A case
returned to the Board following the
grant of a substitution request or pur-
suant to an appeal of a denial of a sub-
stitution request assumes the same
place on the docket held by the de-
ceased appellant at the time of his or
her death. If the deceased appellant’s
case was advanced on the docket prior
to his or her death pursuant to para-
graph (c) of this section, the substitute
will receive the benefit of the advanced
placement.

(Authority: 38 U.S.C. 5121A)

(g) Postponement to provide hearing.
Any other provision of this Rule not-
withstanding, a case may be postponed
for later consideration and determina-
tion if such postponement is necessary
to afford the appellant a hearing.

(Authority: 38 U.S.C. 7105, 7107)

[84 FR 188, Jan. 18, 2019; 84 FR 34788, July 19,
2019]

§20.801 Rule 801. The decision.

(a) General. Decisions of the Board
will be based on a de novo review of the
evidence of record at the time of the
agency of original jurisdiction decision
on the issue or issues on appeal, and
any additional evidence submitted pur-
suant to Rules 302 and 303 (§§20.302 and
20.303). Any findings favorable to the
claimant as identified by the agency of
original jurisdiction in notification of
a decision or in a prior Board decision
on an issue on appeal are binding on all
agency of original jurisdiction and
Board of Veterans’ Appeals adjudica-
tors, unless rebutted by evidence that
identifies a clear and unmistakable
error in the favorable finding. For pur-
poses of this section, findings means
conclusions on questions of fact and
application of law to facts made by an
adjudicator concerning the issue under
review.

(b) Content. The decision of the Board
will be in writing and will set forth
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specifically the issue or issues under
appellate consideration. Except with
respect to appeals which are dismissed
because an appellant seeking nonmone-
tary benefits has died while the appeal
was pending, the decision will also in-
clude:

(1) Findings of fact and conclusions
of law on all material issues of fact and
law presented on the record;

(2) The reasons or bases for those
findings and conclusions;

(3) A general statement reflecting
whether any evidence was received at a
time when not permitted under subpart
D, and informing the appellant that
any such evidence was not considered
by the Board and of the options avail-
able to have that evidence reviewed by
the Department of Veterans Affairs;
and

(4) An order granting or denying the
benefit or benefits sought on appeal,
dismissing the appeal, or remanding
the issue or issues as described in Rule
802 (§20.802).

(c) Panel decision. A decision by a
panel of Members will be by a majority
vote of the panel Members.

(Authority: 38 U.S.C. 7104(d))
[84 FR 188, Jan. 18, 2019]

§20.802 Rule 802. Remand for correc-
tion of error.

(a) Remand. Unless the issue or issues
can be granted in full, the Board shall
remand the appeal to the agency of
original jurisdiction for correction of
an error on the part of the agency of
original jurisdiction to satisfy its du-
ties under 38 U.S.C. 5103A, if the error
occurred prior to the date of the agen-
cy of original jurisdiction decision on
appeal. The Board may remand for cor-
rection of any other error by the agen-
cy of original jurisdiction in satisfying
a regulatory or statutory duty, if cor-
rection of the error would have a rea-
sonable possibility of aiding in sub-
stantiating the appellant’s claim. The
remand must specify the action to be
taken by the agency of original juris-
diction.

(b) Advisory Medical Opinion. If the
Board determines that an error as de-
scribed in paragraph (a) of this section
may only be corrected by obtaining an
advisory medical opinion from a med-
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ical expert who is not an employee of
the Department of Veterans Affairs,
the Board shall remand the case to the
agency of original jurisdiction to ob-
tain such an opinion, specifying the
questions to be posed to the inde-
pendent medical expert providing the
advisory medical opinion.

(c) Action by agency of original juris-
diction after receipt of remand. After cor-
rection of any error identified in the
Board’s remand, the agency of original
jurisdiction must readjudicate the
claim and provide notice of the deci-
sion under 38 U.S.C. 5104, to include no-
tice under 38 U.S.C. 5104C of a claim-
ant’s options for further review of the
agency of original jurisdiction’s deci-
sion. The agency of original jurisdic-
tion must provide for the expeditious
treatment of any claim that is re-
manded by the Board.

(Authority: 38 U.S.C. 5103A, 5109, 5109B, 7102,
7104(a), 7105)

[84 FR 188, Jan. 18, 2019]

§20.803 Rule 803. Content of Board de-
cision, remand, or order in simulta-
neously contested claims.

The content of the Board’s decision,
remand, or order in appeals involving a
simultaneously contested claim will be
limited to information that directly af-
fects the issues involved in the con-
tested claim. Appellate issues that do
not involve all of the contesting par-
ties will be addressed in one or more
separate written decisions, remands, or
orders that will be furnished only to
the appellants concerned and their rep-
resentatives, if any.

(Authority: 5 U.S.C. 552a(b), 38 U.S.C. 5701(a))
[84 FR 188, Jan. 18, 2019]

§20.804 Rule 804. Opinions of the Gen-
eral Counsel.

(a) The Board may obtain an opinion
from the General Counsel of the De-
partment of Veterans Affairs on legal
questions involved in the consideration
of an appeal.

(b) Filing of requests for the procure-
ment of opinions. The appellant or rep-
resentative may request that the Board
obtain an opinion under this section.
Such request must be in writing and
will be granted upon a showing of good
cause, such as the identification of a
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complex or controversial legal issue in-
volved in the appeal which warrants
such an opinion.

(c) Notification of evidence to be consid-
ered by the Board and opportunity for re-
sponse. If the Board requests an opinion
pursuant to this section, it will notify
the appellant and his or her representa-
tive, if any. When the Board receives
the opinion, it will furnish a copy of
the opinion to the appellant, subject to
the limitations provided in 38 U.S.C.
5701(b)(1), and to the appellant’s rep-
resentative, if any. A period of 60 days
from the date the Board furnishes a
copy of the opinion will be allowed for
response, which may include the sub-
mission of relevant evidence or argu-
ment. The date the Board furnishes a
copy will be presumed to be the same
as the date of the letter or memo-
randum that accompanies the copy of
the opinion for purposes of determining
whether a response was timely filed.

(d) For purposes of this section, the
term ‘‘the Board” includes the Chair-
man, the Vice Chairman, any Deputy
Vice Chairman, and any Member of the
Board before whom a case is pending.

(Authority: 38 U.S.C. 5107(a), 7102(c), 7104(a),
7104(c))

[84 FR 188, Jan. 18, 2019]

§§20.805-20.899 [Reserved]

Subpart J—Action by the Board in
Legacy Appeals

§20.900 Rule 900. Applicability.

The provisions in this subpart apply
to Board decisions and remands ren-
dered in legacy appeals, as defined in
§19.2 of this chapter.

(Authority: Sec. 2,115-55; 131 Stat. 1105)
[84 FR 190, Jan. 18, 2019]

§20.901 Rule 901. Submission of addi-
tional evidence after initiation of
appeal.

Subject to the limitations set forth
in Rule 1304 (§20.1304 of this part), an
appellant may submit additional evi-
dence, or information as to the avail-
ability of additional evidence, after ini-
tiating an appeal. The provisions of
this section do not apply in pro-
ceedings before the General Counsel
conducted under part 14 of this chapter
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to cancel accreditation or to review fee
agreements and expenses for reason-
ableness.

(Authority: 38 U.S.C. 5902, 5903, 5904; 38 U.S.C.
5904, 7105(d)(1) (2016))

[67 FR 4109, Feb. 3, 1992, as amended at 73 FR
29879, May 22, 2008. Redesignated and amend-
ed at 84 FR 188, 190, Jan. 18, 2019; 84 FR 4337,
Feb. 15, 2019]

§20.902 Rule 902. Order of consider-
ation of appeals.

(a) Docketing of appeals. Applications
for review on appeal are docketed in
the order in which they are received.

(1) A case returned to the Board fol-
lowing action pursuant to a remand as-
sumes its original place on the docket.

(2) A case returned to the Board fol-
lowing the grant of a substitution re-
quest or pursuant to an appeal of a de-
nial of a substitution request assumes
the same place on the docket held by
the deceased appellant at the time of
his or her death. Pursuant to para-
graph (c) of this section, if the deceased
appellant’s case was advanced on the
docket prior to his or her death, the
substitute will receive the benefit of
the advanced placement.

(b) Appeals considered in docket order.
Except as otherwise provided in this
Rule, appeals are considered in the
order in which they are entered on the
docket.

(c) Advancement on the docket—(1)
Grounds for advancement. A case may be
advanced on the docket on the motion
of the Chairman, the Vice Chairman, a
party to the case before the Board, or
such party’s representative. Such a
motion may be granted only if the case
involves interpretation of law of gen-
eral application affecting other claims,
if the appellant is seriously ill or is
under severe financial hardship, or if
other sufficient cause is shown. ‘“‘Other
sufficient cause’ shall include, but is
not limited to, administrative error re-
sulting in a significant delay in dock-
eting the case, administrative neces-
sity, or the advanced age of the appel-
lant. For purposes of this Rule, ‘“‘ad-
vanced age” is defined as 75 or more
years of age. This paragraph does not
require the Board to advance a case on
the docket in the absence of a motion
of a party to the case or the party’s
representative.
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(2) Requirements for motions. Motions
for advancement on the docket must be
in writing and must identify the spe-
cific reason(s) why advancement on the
docket is sought, the name of the vet-
eran, the name of the appellant if other
than the veteran (e.g., a veteran’s sur-
vivor, a guardian, a substitute appel-
lant, or a fiduciary appointed to re-
ceive VA benefits on an individual’s be-
half), and the applicable Department of
Veterans Affairs file number. The mo-
tion must be filed with: Board of Vet-
erans’ Appeals, P.O. Box 27063, Wash-
ington, DC 20038.

(3) Disposition of motions. If a motion
is received prior to the assignment of
the case to an individual member or
panel of members, the ruling on the
motion will be by the Vice Chairman,
who may delegate such authority to a
Deputy Vice Chairman. If a motion to
advance a case on the docket is denied,
the appellant and his or her representa-
tive will be immediately notified. If
the motion to advance a case on the
docket is granted, that fact will be
noted in the Board’s decision when ren-
dered.

(d) Consideration of appeals remanded
by the United States Court of Appeals for
Veterans Claims. A case remanded by
the United States Court of Appeals for
Veterans Claims for additional devel-
opment or other appropriate action
will be treated expeditiously by the
Board without regard to its place on
the Board’s docket.

(Authority: Sec. 302, Pub. L. 103-446; 108 Stat.
4645)

(e) Postponement to provide hearing.
Any other provision of this Rule not-
withstanding, a case may be postponed
for later consideration and determina-
tion if such postponement is necessary
to afford the appellant a hearing.

(Authority: 38 U.S.C. 5121A, 7107; 38 U.S.C.
7107 (2016))

[67 FR 4109, Feb. 3, 1992, as amended at 60 FR
51923, Oct. 4, 1995; 61 FR 20453, May 7, 1996; 65
FR 14472, Mar. 17, 2000; 68 FR 53683, Sept. 12,
2003; 79 FR 52984, Sept. 5, 2014; 81 FR 32650,
May 24, 2016. Redesignated and amended at 84
FR 190, Jan. 18, 2019]

§20.903 Rule 903. The decision.

(a) Decisions based on entire record.
The appellant will not be presumed to
be in agreement with any statement of
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fact contained in a Statement of the
Case to which no exception is taken.
Decisions of the Board are based on a
review of the entire record.

(Authority: 38 U.S.C. 7104(a), 7105(d)(4))

(b) Content. The decision of the Board
will be in writing and will set forth
specifically the issue or issues under
appellate consideration. Except with
respect to issues remanded to the agen-
cy of original jurisdiction for further
development of the case and appeals
which are dismissed because the issue
has been resolved by administrative ac-
tion or because an appellant seeking
nonmonetary benefits has died while
the appeal was pending, the decision
will also include findings of fact and
conclusions of law on all material
issues of fact and law presented on the
record, the reasons or bases for those
findings and conclusions, and an order
granting or denying the benefit or ben-
efits sought on appeal or dismissing
the appeal.

(c) A decision by a panel of Members
will be by a majority vote of the panel
Members.

(Authority: 38 U.S.C. 7104(d) (2016))

[67 FR 4104, Feb. 3, 1992, as amended at 61 FR
20449, May 7, 1996. Redesignated at 84 FR 177,
Jan. 18, 2019, as amended at 84 FR 4337, Feb.
15, 2019]

§20.904 Rule 904. Remand or referral
for further action.

(a) Remand. If further evidence, clari-
fication of the evidence, correction of a
procedural defect, or any other action
is essential for a proper appellate deci-
sion, a Veterans Law Judge or panel of
Veterans Law Judges shall remand the
case to the agency of original jurisdic-
tion, specifying the action to be under-
taken.

(b) Referral. The Board shall refer to
the agency of original jurisdiction for
appropriate consideration and handling
in the first instance all claims reason-
ably raised by the record that have not
been initially adjudicated by the agen-
cy of original jurisdiction, except for
claims over which the Board has origi-
nal jurisdiction.

(c) Remand for a Statement of the Case.
In cases before the Board in which a
claimant has timely filed a Notice of
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Disagreement with a determination of
the agency of original jurisdiction on a
claim, but the record reflects that the
agency of original jurisdiction has not
subsequently granted the claim in full
and has not furnished the claimant
with a Statement of the Case, the
Board shall remand the claim to the
agency of original jurisdiction with in-
structions to prepare and issue a State-
ment of the Case in accordance with
the provisions of part 19, subpart B of
this chapter. A remand for a Statement
of the Case is not required if the claim-
ant, consistent with the withdrawal re-
quirements of §19.55 of this chapter,
withdraws the Notice of Disagreement.

(d) Exceptions. A remand or referral
to the agency of original jurisdiction is
not necessary for any of the following
purposes:

(1) Clarifying a procedural matter be-
fore the Board, including the appel-
lant’s choice of representative before
the Board, the issues on appeal, or re-
quests for a hearing before the Board;

(2) Considering law not already con-
sidered by the agency of original juris-
diction, including, but not limited to,
statutes, regulations, and court deci-
sions;

(3) Reviewing additional evidence re-
ceived by the Board, if, pursuant to
Rule 1305 (§20.1305(c) of this part), the
appellant or the appellant’s representa-
tive waives the right to initial consid-
eration by the agency of original juris-
diction, or if the Board determines that
the benefit or benefits to which the evi-
dence relates may be fully allowed on
appeal;

(4) Requesting an opinion under Rule
906 (§20.906 of this part);

(5) Supplementing the record with a
recognized medical treatise; or

(6) Considering a matter over which
the Board has original jurisdiction.

(Authority: 38 U.S.C. 7102, 7103(c); 38 U.S.C.
7104(a), 7105 (2016)).

[67 FR 3104, Jan. 23, 2002, as amended at 69
FR 53808, Sept. 3, 2004; 76 FR 17547, Mar. 30,
2011. Redesignated at 84 FR 177, Jan. 18, 2019,
as amended at 84 FR 4337, Feb. 15, 2019; 84 FR
34788, July 19, 2019]

§20.906

§20.905 Rule 905. Content of Board de-
cision, remand, or order in simulta-
neously contested claims.

The content of the Board’s decision,
remand, or order in appeals involving a
simultaneously contested claim will be
limited to information that directly af-
fects the issues involved in the con-
tested claim. Appellate issues that do
not involve all of the contesting par-
ties will be addressed in one or more
separate written decisions, remands, or
orders that will be furnished only to
the appellants concerned and their rep-
resentatives, if any.

(Authority: 5 U.S.C. 552a(b), 38 U.S.C. 5701(a))
[61 FR 68666, Dec. 30, 1996. Redesignated at 84

FR 177, Jan. 18, 2019, as amended at 84 FR
4337, Feb. 15, 2019]

§20.906 Rule 906. Medical opinions
and opinions of the General Coun-
sel.

(a) Opinion from the Veterans Health
Administration. The Board may obtain a
medical opinion from an appropriate
health care professional in the Vet-
erans Health Administration of the De-
partment of Veterans Affairs on med-
ical questions involved in the consider-
ation of an appeal when, in its judg-
ment, such medical expertise is needed
for equitable disposition of an appeal.

(Authority: 38 U.S.C. 5103A(d), 7109)

(b) Joint Pathology Center opinions.
The Board may refer pathologic mate-
rial to the Joint Pathology Center and
request an opinion based on that mate-
rial.

(Authority: 38 U.S.C. 7109(a))

(c) Opinion of the General Counsel. The
Board may obtain an opinion from the
General Counsel of the Department of
Veterans Affairs on legal questions in-
volved in the consideration of an ap-
peal.

(Authority: 38 U.S.C. 7104(c))

(d) Independent medical expert opin-
ions. When, in the judgment of the
Board, additional medical opinion is
warranted by the medical complexity
or controversy involved in an appeal,
the Board may obtain an advisory med-
ical opinion from one or more medical
experts who are not employees of the
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§20.907

Department of Veterans Affairs. Opin-
ions will be secured, as requested by
the Chairman of the Board, from recog-
nized medical schools, universities,
clinics, or medical institutions with
which arrangements for such opinions
have been made by the Secretary of
Veterans Affairs. An appropriate offi-
cial of the institution will select the
individual expert, or experts, to give an
opinion.

(Authority: 38 U.S.C. 7109)

(e) For purposes of this section, the
term ‘‘the Board” includes the Chair-
man, the Vice Chairman, any Deputy
Vice Chairman, and any Member of the
Board before whom a case is pending.

(Authority: 38 U.S.C. 5107(a), 7104(c), 7109)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR
20453, May 7, 1996; 66 FR 38159, July 23, 2001;
69 FR 19937, Apr. 15, 2004. Redesignated and
amended at 84 FR 188, 190, Jan. 18, 2019; 84 FR
34788, July 19, 2019]

§20.907 Rule 907. Filing of requests for
the procurement of opinions.

The appellant or representative may
request that the Board obtain an opin-
ion under Rule 906 (§20.906). The re-
quest must be in writing. It will be
granted upon a showing of good cause,
such as the identification of a complex
or controversial medical or legal issue
involved in the appeal which warrants
such an opinion.

(Authority: 38 U.S.C. 5107(a), 7102(c), 7104(c),
7109)

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 188, 190, Jan. 18, 2019]

§20.908 Rule 908. Notification of evi-
dence to be considered by the
Board and opportunity for re-
sponse.

(a) If the Board obtains a legal or med-
ical opinion. If the Board requests an
opinion pursuant to Rule 906 (§20.906),
the Board will notify the appellant and
his or her representative, if any. When
the Board receives the opinion, it will
furnish a copy of the opinion to the ap-
pellant, subject to the limitations pro-
vided in 38 U.S.C. 5701(b)(1), and to the
appellant’s representative, if any. A pe-
riod of 60 days from the date the Board
furnishes a copy of the opinion will be
allowed for response, which may in-
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clude the submission of relevant evi-
dence or argument. The date the Board
furnishes a copy will be presumed to be
the same as the date of the letter or
memorandum that accompanies the
copy of the opinion for purposes of de-
termining whether a response was
timely filed.

(b) If the Board supplements the record
with a recognized medical treatise—(1)
General. If, pursuant to Rule 904(d)(5)
(§20.904(d)(5)), the Board supplements
the record with a recognized medical
treatise, the Board will notify the ap-
pellant and his or her representative, if
any, that the Board will consider such
recognized medical treatise in the ad-
judication of the appeal. The notice
from the Board will contain a copy of
the relevant portions of the recognized
medical treatise. The appellant will be
given 60 days after the date of the no-
tice described in this section to file a
response, which may include the sub-
mission of relevant evidence or argu-
ment. The date the Board gives the no-
tice will be presumed to be the same as
the date of the notice letter for pur-
poses of determining whether a re-
sponse was timely filed.

(2) Exception. The notice described in
paragraph (b)(1) of this section is not
required if the Board uses a recognized
medical treatise or medical dictionary
for the limited purpose of defining a
medical term and that definition is not
material to the Board’s disposition of
the appeal.

(Authority: 38 U.S.C. 7104(a), 7109(c)).

[67 FR 3105, Jan. 23, 2002, as amended at 69
FR 53808, Sept. 3, 2004; 76 FR 17548, Mar. 30,
2011. Redesignated and amended at 84 FR 177,
190, Jan. 18, 2019]

§§20.909-20.999 [Reserved]

Subpart K—Vacatur and
Reconsideration

§20.1000 Rule 1000. Vacating a deci-

sion.

An appellate decision may be vacated
by the Board of Veterans’ Appeals at
any time upon request of the appellant
or his or her representative, or on the
Board’s own motion, on the following
grounds:
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(a) Denial of due process. Examples of
circumstances in which denial of due
process of law will be conceded are:

(1) When the appellant was denied his
or her right to representation through
action or inaction by Department of
Veterans Affairs or Board of Veterans’
Appeals personnel,

(2) When there was a prejudicial fail-
ure to afford the appellant a personal
hearing. (Where there was a failure to
honor a request for a hearing and a
hearing is subsequently scheduled, but
the appellant fails to appear, the deci-
sion will not be vacated.), and

(3) For a legacy appeal, as defined in
§19.2 of this chapter, when a Statement
of the Case or required Supplemental
Statement of the Case was not pro-
vided.

(b) Allowance of benefits based on false
or fraudulent evidence. Where it is de-
termined on reconsideration that an al-
lowance of benefits by the Board has
been materially influenced by false or
fraudulent evidence submitted by or on
behalf of the appellant, the prior deci-
sion will be vacated only with respect
to the issue or issues to which, within
the judgment of the Board, the false or
fraudulent evidence was material.

(Authority: 38 U.S.C. 7104(a))

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 177, 191, Jan. 18, 2019, as
amended at 84 FR 4337, Feb. 15, 2019]

§20.1001 Rule 1001. When reconsider-
ation is accorded.

Reconsideration of an appellate deci-
sion may be accorded at any time by
the Board of Veterans’ Appeals on mo-
tion by the appellant or his or her rep-
resentative or on the Board’s own mo-
tion:

(a) Upon allegation of obvious error
of fact or law;

(b) Upon discovery of new evidence in
the form of relevant records or reports
of the service department concerned; or

(c) Upon allegation that an allowance
of benefits by the Board has been mate-
rially influenced by false or fraudulent
evidence submitted by or on behalf of
the appellant.

(Authority: 38 U.S.C. 7103, 7104)

[67 FR 4109, Feb. 3, 1992. Redesignated and
amended at 84 FR 190, 191, Jan. 18, 2019]

§20.1002

§20.1002 Rule 1002. Filing and disposi-
tion of motion for reconsideration.

(a) Application requirements. A motion
for Reconsideration must be in writing
and must include the name of the vet-
eran; the name of the claimant or ap-
pellant if other than the veteran (e.g.,
a veteran’s survivor, a guardian, or a
fiduciary appointed to receive VA ben-
efits on an individual’s behalf); the ap-
plicable Department of Veterans Af-
fairs file number; and the date of the
Board of Veterans’ Appeals decision, or
decisions, to be reconsidered. It must
also set forth clearly and specifically
the alleged obvious error, or errors, of
fact or law in the applicable decision,
or decisions, of the Board or other ap-
propriate basis for requesting Recon-
sideration. If the applicable Board of
Veterans’ Appeals decision, or deci-
sions, involved more than one issue on
appeal, the motion for reconsideration
must identify the specific issue, or
issues, to which the motion pertains.
Issues not so identified will not be con-
sidered in the disposition of the mo-
tion.

(b) Filing of motion for reconsideration.
A motion for reconsideration of a prior
Board of Veterans’ Appeals decision
may be filed at any time. Such motions
must be filed at the following address:
Board of Veterans’ Appeals, P.O. Box
27063, Washington, DC 20038.

(¢) Disposition. The Chairman will re-
view the sufficiency of the allegations
set forth in the motion and, depending
upon the decision reached, proceed as
follows:

(1) Motion denied. The appellant and
representative or other appropriate
party will be notified if the motion is
denied. The notification will include
reasons why the allegations are found
insufficient. This constitutes final dis-
position of the motion.

(2) Motion allowed. If the motion is al-
lowed, the appellant and his or her rep-
resentative, if any, will be notified.
The appellant and the representative
will be given a period of 60 days from
the date of mailing of the letter of no-
tification to present additional argu-
ments or evidence. The date of mailing
of the letter of notification will be pre-
sumed to be the same as the date of the
letter of notification. The Chairman
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§20.1003

will assign a Reconsideration panel in
accordance with Rule 1004 (§20.1004).

(Authority: 38 U.S.C. 7103, 7108)

[67 FR 4109, Feb. 3, 1992, as amended at 81 FR
32650, May 24, 2016. Redesignated and amend-
ed at 84 FR 190, 191, Jan. 18, 2019]

§20.1003 Rule 1003. Hearings on re-
consideration.

After a motion for reconsideration
has been allowed, a hearing will be
granted if the issue under reconsider-
ation was considered on a docket for
cases that may include a hearing, and
an appellant requests a hearing before
the Board. The hearing will be held by
a Member or Members assigned to the
reconsideration panel. A hearing will
not normally be scheduled solely for
the purpose of receiving argument by a
representative. Such argument should
be submitted in the form of a written
brief. Requests for appearances by rep-
resentatives alone to personally
present argument to a Member or panel
of Members of the Board may be grant-
ed if good cause is shown. Whether
good cause has been shown will be de-
termined by the presiding Member.

(Authority: 38 U.S.C. 7102, 7103, 7105(a))

[61 FR 20453, May 7, 1996, as amended at 84
FR 191, Jan. 18, 2019]

§20.1004 Rule 1004. Reconsideration
panel.

(a) Assignment of Members. When a
motion for reconsideration is allowed,
the Chairman will assign a panel of
three or more Members of the Board,
which may include the Chairman, to
conduct the reconsideration.

(b) Number of Members constituting a
reconsideration panel. In the case of a
matter originally decided by a single
Member of the Board, the case shall be
referred to a panel of three Members of
the Board. In the case of a matter
originally decided by a panel of Mem-
bers of the Board, the case shall be re-
ferred to an enlarged panel, consisting
of three or more Members than the
original panel. In order to obtain a ma-
jority opinion, the number of Members
assigned to a reconsideration panel
may be increased in successive incre-
ments of three.

(c) Members included in the reconsider-
ation panel. The reconsideration panel
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may not include any Member who par-
ticipated in the decision that is being
reconsidered. Additional Members will
be assigned in accordance with para-
graph (b) of this section.

(Authority: 38 U.S.C. 7102, 7103)

[61 FR 20449, May 7, 1996. Redesignated at 84
FR 177, Jan. 18, 2019, as amended at 84 FR
4337, Feb. 15, 2019]

§§20.1005-20.1099 [Reserved]

Subpart L—Finality

§20.1100 Rule 1100. Finality of deci-
sions of the Board.

(a) General. All decisions of the Board
will be stamped with the date of mail-
ing on the face of the decision. Unless
the Chairman of the Board orders re-
consideration, and with the exception
of matters listed in paragraph (b) of
this section, all Board decisions are
final on the date stamped on the face of
the decision. With the exception of
matters listed in paragraph (b) of this
section, the decision rendered by the
reconsideration Panel in an appeal in
which the Chairman has ordered recon-
sideration is final.

(b) Ezceptions. Final Board decisions
are not subject to review except as pro-
vided in 38 U.S.C. 1975 and 1984 and 38
U.S.C. chapters 37 and 72. A remand is
in the nature of a preliminary order
and does not constitute a final decision
of the Board.

(Authority: 38 U.S.C. 511(a), 7103, 7104(a))

[67 FR 4109, Feb. 3, 1992, as amended at 61 FR
20453, May 7, 1996]

§20.1101 Rule 1101. [Reserved]

§20.1102

An error or defect in any decision by
the Board of Veterans’ Appeals which
does not affect the merits of the issue
or substantive rights of the appellant
will be considered harmless and not a
basis for vacating or reversing such de-
cision.

Rule 1102. Harmless error.

(Authority: 38 U.S.C. 7103)
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§20.1103 Rule 1103. Finality of deter-
minations of the agency of original
jurisdiction where issue is not ap-
pealed.

A determination on a claim by the
agency of original jurisdiction of which
the claimant is properly notified is
final if an appeal is not perfected as
prescribed in §19.52 of this chapter. If
no Notice of Disagreement is filed as
prescribed in subpart C of this part, the
claim shall not thereafter be readjudi-
cated or allowed, except as provided by
38 U.S.C. 5104B or 5108, or by regula-
tion.

[84 FR 191, Jan. 18, 2019]

§20.1104 Rule 1104. Finality of deter-
minations of the agency of original
jurisdiction affirmed on appeal.

When a determination of the agency
of original jurisdiction is affirmed by
the Board of Veterans’ Appeals, such
determination is subsumed by the final
appellate decision.

(Authority: 38 U.S.C. 7104(a))

§20.1105 Rule 1105. Supplemental
claim after promulgation of appel-
late decision.

(a) After an appellate decision has
been promulgated on a claim, a claim-
ant may file a supplemental claim with
the agency of original jurisdiction by
submitting the prescribed form with
new and relevant evidence related to
the previously adjudicated claim as set
forth in §3.2601 of this chapter, except
in cases involving simultaneously con-
tested claims under Subpart E of this
part.

(Authority: 38 U.S.C. 5108, 7104)

(b) Legacy appeals pending on the ef-
fective date. For legacy appeals as de-
fined in §19.2 of this chapter, where
prior to the effective date described in
Rule 4 (§20.4), an appellant requested
that a claim be reopened after an ap-
pellate decision has been promulgated
and submitted evidence in support
thereof, a determination as to whether
such evidence is new and material
must be made and, if it is, as to wheth-
er it provides a basis for allowing the

§20.1201

claim. An adverse determination as to
either question is appealable.

(Authority: 38 U.S.C. 5108, 7104 (2016))
[84 FR 191, Jan. 18, 2019]

§20.1106 Rule 1106. Claim for death
benefits by survivor—prior unfavor-
able decisions during veteran’s life-
time.

Except with respect to benefits under
the provisions of 38 U.S.C. 1311(a)(2)
and 1318, and certain cases involving
individuals whose Department of Vet-
erans Affairs benefits have been for-
feited for treason or for subversive ac-
tivities under the provisions of 38
U.S.C. 6104 and 6105, issues involved in
a survivor’s claim for death benefits
will be decided without regard to any
prior disposition of those issues during
the veteran’s lifetime. Cases in which a
person substitutes for a deceased vet-
eran under 38 U.S.C. 5121A are not
claims for death benefits and are not
subject to this section. Cases in which
a person substitutes for a deceased
death benefits claimant under 38 U.S.C.
b5121A are claims for death benefits sub-
ject to this section.

(Authority: 38 U.S.C. 5121A, 7104(b)).
[79 FR 52984, Sept. 5, 2014]

§§20.1107-20.1199 [Reserved]

Subpart M—Privacy Act

§20.1200 Rule 1200. Privacy Act re-
quest—appeal pending.

When a Privacy Act request is filed
under §1.577 of this chapter by an indi-
vidual seeking records pertaining to
him or her and the relevant records are
in the custody of the Board, such re-
quest will be reviewed and processed
prior to appellate action on that indi-
vidual’s appeal.

(Authority: 5 U.S.C. 552a; 38 U.S.C. 7107)

§20.1201 Rule 1201. Amendment of ap-
pellate decisions.

A request for amendment of an appel-
late decision under the Privacy Act (b
U.S.C. 552a) may be entertained. How-
ever, such a request may not be used in
lieu of, or to circumvent, the proce-
dures established under Rules 1001
through 1004 (§§20.1001-20.1004). The
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§§20.1202-20.1299

Board will review a request for correc-
tion of factual information set forth in
a decision. Where the request to amend
under the Privacy Act is an attempt to
alter a judgment made by the Board
and thereby replace the adjudicatory
authority and functions of the Board,
the request will be denied on the basis
that the Act does not authorize a col-
lateral attack upon that which has al-
ready been the subject of a decision of
the Board. The denial will satisfy the
procedural requirements of §1.579 of
this chapter. If otherwise appropriate,
the request will be considered one for
reconsideration under Rules 1001
through 1004 (§§20.1001-20.1004).

(Authority: 5 U.S.C. 552a(d); 38 U.S.C. 7103,
7108)

[67 FR 4109, Feb. 3, 1992, as amended at 84 FR
191, Jan. 18, 2019]

§§20.1202-20.1299 [Reserved]
Subpart N—Miscellaneous

CROSS REFERENCE: In cases involving ac-
cess to patient information relating to a De-
partment of Veterans Affairs program for, or
the treatment of, drug abuse, alcoholism, al-
cohol abuse, sickle cell anemia, or infection
with the human immunodeficiency virus,
also see 38 U.S.C. 7332.

§20.1300 Rule 1300. Removal of Board
records.

No original record, paper, document
or exhibit certified to the Board may
be taken from the Board except as au-
thorized by the Chairman or except as
may be necessary to furnish copies or
to transmit copies for other official
purposes.

(Authority: 38 U.S.C. 5701)
[61 FR 29028, June 7, 1996]

§20.1301 Rule 1301. Disclosure of in-
formation.

(a) Policy. It is the policy of the
Board for the full text of appellate de-
cisions to be disclosed to appellants. In
those situations where disclosing cer-
tain information directly to the appel-
lant would not be in conformance with
38 U.S.C. 5701, that information will be
removed from the decision and the re-
maining text will be furnished to the
appellant. A full-text appellate deci-
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sion will be disclosed to the designated
representative, however, unless the re-
lationship between the appellant and
representative is such (for example, a
parent or spouse) that disclosure to the
representative would be as harmful as
if made to the appellant.

(b) Legacy appeals. For legacy appeals
as defined in §19.2 of this chapter, the
policy described in paragraph (a) of
this section is also applicable to State-
ments of the Case and supplemental
Statements of the Case.

(Authority: 38 U.S.C. 7105(d)(2))

(c) Public availability of Board deci-
sions—(1) Decisions issued on or after
January 1, 1992. Decisions rendered by
the Board of Veterans’ Appeals on or
after January 1, 1992, are electronically
available for public inspection and
copying on the Board’s website. All
personal identifiers are redacted from
the decisions prior to publication. Spe-
cific decisions may be identified by a
word and/or topic search, or by the
Board docket number. Board decisions
will continue to be provided in a wide-
ly-used format as future advances in
technology occur.

(2) Decisions issued prior to January 1,
1992. Decisions rendered by the Board
of Veterans’ Appeals prior to January
1, 1992, have been indexed to facilitate
access to the contents of the decisions
(BVA Index I-01-1). The index, which
was published quarterly in microfiche
form with an annual cumulation, is
available for review at Department of
Veterans Affairs regional offices and at
the Board of Veterans’ Appeals in
Washington, DC. Information on ob-
taining a microfiche copy of the index
is also available from the Board. The
index can be used to locate citations to
decisions with issues similar to those
of concern to an appellant. Each in-
dexed decision has a locator number as-
signed to it. The manner in which the
locator number is written depends
upon the age of the decision. Decisions
archived prior to late 1989 have a num-
ber such as 82-07-0001. Decisions
archived at a later date have a number
such as BVA-90-12345. This number
must be used when requesting a copy of
that decision. These requests must be
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directed to the Board of Veterans’ Ap-
peals, P.O. Box 27063, Washington, DC
20038.

(Authority: 5 U.S.C. 552(a)(2), 38 U.S.C. 501(a))

[67 FR 4109, Feb. 3, 1992, as amended at 71 FR
18009, Apr. 10, 2006; 81 FR 32650, May 24, 2016;
84 FR 191, Jan. 18, 2019]

§20.1302 Rule 1302. Death of appellant
during pendency of appeal before
the Board.

(a) General. An appeal pending before
the Board of Veterans’ Appeals when
the appellant dies will be dismissed
without prejudice. A person eligible for
substitution under §3.1010 of this chap-
ter may file with the agency of original
jurisdiction a request to substitute for
the deceased appellant. If the agency of
original jurisdiction grants the request
to substitute, the case will assume its
original place on the docket pursuant
to Rule 800, paragraph (f) (§20.800(f)) or,
for legacy appeals, Rule 902, paragraph
(a)(2) (§20.902(a)(2)). If the agency of
original jurisdiction denies the request
to substitute and the person requesting
to substitute appeals that decision to
the Board, the appeal regarding eligi-
bility to substitute will assume the
same place on the docket as the origi-
nal claim pursuant to Rule 800, para-
graph (f) (§20.800(f)) or, for legacy ap-
peals, Rule 902, paragraph (a)?2)
(§20.902(a)(2)).

(b) Exception. (1) If a hearing request
is pending pursuant to Rule 704
(§20.704) when the appellant dies, the
agency of original jurisdiction may
take action on a request to substitute
without regard to whether the pending
appeal has been dismissed by the
Board, if the request is submitted in
accordance with §3.1010 of this chapter.

(2) If the agency of original jurisdic-
tion grants the request to substitute,
the Board of Veterans’ Appeals can
then take the testimony of the sub-
stitute at a hearing held pursuant to
Rules 700 through 717 (§§20.700 through
20.717). If the substitute desires rep-
resentation at the hearing, he or she
must appoint a representative prior to
the hearing pursuant to §14.631(g) of
this chapter.

(Authority: 38 U.S.C. 5121A, 7104(a)).

[79 FR 52984, Sept. 5, 2014, as amended at 84
FR 191, Jan. 18, 2019]
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§20.1303 Rule 1303. Nonprecedential
nature of Board decisions.

Although the Board strives for con-
sistency in issuing its decisions, pre-
viously issued Board decisions will be
considered binding only with regard to
the specific case decided. Prior deci-
sions in other appeals may be consid-
ered in a case to the extent that they
reasonably relate to the case, but each
case presented to the Board will be de-
cided on the basis of the individual
facts of the case in light of applicable
procedure and substantive law.

(Authority: 38 U.S.C. 7104(a))

§20.1304 Rule 1304. Request for a
change in representation.

(a) Request for a change in representa-
tion within 90 days following Notice of
Disagreement. An appellant and his or
her representative, if any, will be
granted a period of 90 days following
receipt of a Notice of Disagreement, or
up to and including the date the appel-
late decision is promulgated by the
Board, whichever comes first, during
which they may submit a request for a
change in representation.

(b) Subsequent request for a change in
representation. Following the expiration
of the period described in paragraph (a)
of this section, the Board will not ac-
cept a request for a change in represen-
tation except when the appellant dem-
onstrates on motion that there was
good cause for the delay. Examples of
good cause include, but are not limited
to, illness of the appellant or the rep-
resentative which precluded action
during the period; death of an indi-
vidual representative; illness or inca-
pacity of an individual representative
which renders it impractical for an ap-
pellant to continue with him or her as
representative; and withdrawal of an
individual representative. Such mo-
tions must be in writing and must in-
clude the name of the veteran; the
name of the claimant or appellant if
other than the veteran (e.g., a veteran’s
survivor, a guardian, or a fiduciary ap-
pointed to receive VA benefits on an
individual’s behalf) or the name of any
substitute claimant or appellant; the
applicable Department of Veterans Af-
fairs file number; and an explanation of
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why the request for a change in rep-
resentation could not be accomplished
in a timely manner. Such motions
must be filed at the following address:
Board of Veterans’ Appeals, P.O. Box
27063, Washington, DC 20038. Depending
upon the ruling on the motion, action
will be taken as follows:

(1) Good cause mnot shown. If good
cause is not shown, the request for a
change in representation will be re-
ferred to the agency of original juris-
diction for association with the appel-
lant’s file for any pending or subse-
quently received claims upon comple-
tion of the Board’s action on the pend-
ing appeal without action by the Board
concerning the request.

(2) Good cause shown. If good cause is
shown, the request for a change in rep-
resentation will be honored.

(Authority: 38 U.S.C. 5902, 5903, 5904, 7105,
T105A)

[84 FR 191, Jan. 18, 2019]

§20.1305 Rule 1305. Procedures for
legacy appellants to request a
change in representation, personal
hearing, or submission of additional
evidence following certification of
an appeal to the Board of Veterans’
Appeals.

(a) Request for a change in representa-
tion, request for a personal hearing, or
submission of additional evidence within
90 days following notification of certifi-
cation and transfer of records. An appel-
lant in a legacy appeal, as defined in
§19.2 of this chapter, and his or her rep-
resentative, if any, will be granted a
period of 90 days following the mailing
of notice to them that an appeal has
been certified to the Board for appel-
late review and that the appellate
record has been transferred to the
Board, or up to and including the date
the appellate decision is promulgated
by the Board, whichever comes first,
during which they may submit a re-
quest for a personal hearing, additional
evidence, or a request for a change in
representation. Any such request or ad-
ditional evidence should be submitted
directly to the Board and not to the
agency of original jurisdiction. If any
such request or additional evidence is
submitted to the agency of original ju-
risdiction instead of to the Board, the
agency of original jurisdiction must
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forward it to the Board in accordance
with §19.37(b) of this chapter. The date
of mailing of the letter of notification
will be presumed to be the same as the
date of that letter for purposes of de-
termining whether the request was
timely made or the evidence was time-
ly submitted. Any evidence which is
submitted at a hearing on appeal which
was requested during such period will
be considered to have been received
during such period, even though the
hearing may be held following the expi-
ration of the period. Any pertinent evi-
dence submitted by the appellant or
representative is subject to the re-
quirements of paragraph (d) of this sec-
tion if a simultaneously contested
claim is involved.

(b) Subsequent request for a change in
representation, request for a personal
hearing, or submission of additional evi-
dence—(1) General rule. Subject to the
exception in paragraph (b)(2) of this
section, following the expiration of the
period described in paragraph (a) of
this section, the Board of Veterans’ Ap-
peals will not accept a request for a
change in representation, a request for
a personal hearing, or additional evi-
dence except when the appellant dem-
onstrates on motion that there was
good cause for the delay. Examples of
good cause include, but are not limited
to, illness of the appellant or the rep-
resentative which precluded action
during the period; death of an indi-
vidual representative; illness or inca-
pacity of an individual representative
which renders it impractical for an ap-
pellant to continue with him or her as
representative; withdrawal of an indi-
vidual representative; the discovery of
evidence that was not available prior
to the expiration of the period; and
delay in transfer of the appellate
record to the Board which precluded
timely action with respect to these
matters. Such motions must be in writ-
ing and must include the name of the
veteran; the name of the claimant or
appellant if other than the veteran
(e.g., a veteran’s survivor, a guardian,
or a fiduciary appointed to receive VA
benefits on an individual’s behalf) or
the name of any substitute claimant or
appellant; the applicable Department
of Veterans Affairs file number; and an
explanation of why the request for a
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change in representation, the request
for a personal hearing, or the submis-
sion of additional evidence could not be
accomplished in a timely manner. Such
motions must be filed at the following
address: Board of Veterans’ Appeals,
P.O. Box 27063, Washington, DC 20038.
Depending upon the ruling on the mo-
tion, action will be taken as follows:

(1) Good cause mnot shown. If good
cause is not shown, the request for a
change in representation, the request
for a personal hearing, or the addi-
tional evidence submitted will be re-
ferred to the agency of original juris-
diction upon completion of the Board’s
action on the pending appeal without
action by the Board concerning the re-
quest or additional evidence. Any per-
sonal hearing granted as a result of a
request so referred or any additional
evidence so referred may be treated by
that agency as the basis for a reopened
claim, if appropriate. If the Board de-
nied a benefit sought in the pending ap-
peal and any evidence so referred which
was received prior to the date of the
Board’s decision, or testimony pre-
sented at a hearing resulting from a re-
quest for a hearing so referred, to-
gether with the evidence already of
record, is subsequently found to be the
basis of an allowance of that benefit,
the effective date of the award will be
the same as if the benefit had been
granted by the Board as a result of the
appeal which was pending at the time
that the hearing request or additional
evidence was received.

(i1) Good cause shown. If good cause is
shown, the request for a change in rep-
resentation or for a personal hearing
will be honored. Any pertinent evi-
dence submitted by the appellant or
representative will be accepted, subject
to the requirements of paragraph (d) of
this section if a simultaneously con-
tested claim is involved.

(2) Exception. The motion described in
paragraph (b)(1) of this section is not
required to submit evidence in response
to a notice described in §20.908.

(c) Consideration of additional evidence
by the Board or by the agency of original
jurisdiction. Any pertinent evidence
submitted by the appellant or rep-
resentative which is accepted by the
Board under the provisions of this sec-
tion, or is submitted by the appellant
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or representative in response to a
§20.908 of this part, notification, as
well as any such evidence referred to
the Board by the agency of original ju-
risdiction under §19.37(b) of this chap-
ter, must be referred to the agency of
original jurisdiction for review, unless
this procedural right is waived by the
appellant or representative, or unless
the Board determines that the benefit
or benefits to which the evidence re-
lates may be fully allowed on appeal
without such referral. Such a waiver
must be in writing or, if a hearing on
appeal is conducted, the waiver must
be formally and clearly entered on the
record orally at the time of the hear-
ing. Evidence is not pertinent if it does
not relate to or have a bearing on the
appellate issue or issues.

(d) Simultaneously contested claims. In
simultaneously contested claims, if
pertinent evidence which directly af-
fects payment, or potential payment,
of the benefit sought is submitted by
any claimant and is accepted by the
Board under the provisions of this sec-
tion, the substance of such evidence
will be mailed to each of the other
claimants who will then have 60 days
from the date of mailing of notice of
the new evidence within which to com-
ment upon it and/or submit additional
evidence in rebuttal. For matters over
which the Board does not have original
jurisdiction, a waiver of initial agency
of original jurisdiction consideration of
pertinent additional evidence received
by the Board must be obtained from
each claimant in accordance with para-
graph (c) of this section. The date of
mailing of the letter of notification of
the new evidence will be presumed to
be the same as the date of that letter
for purposes of determining whether
such comment or evidence in rebuttal
was timely submitted. No further pe-
riod will be provided for response to
such comment or rebuttal evidence.

(e) Relationship to proceedings before
the General Counsel to cancel accredita-
tion or to review the reasonableness of
fees and expenses. The provisions of
paragraphs (a), (b), and (d) of this sec-
tion allowing appellants to submit ad-
ditional evidence do not apply in pro-
ceedings before the General Counsel
conducted under part 14 of this chapter
to cancel accreditation or to review fee
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agreements and expenses for reason-
ableness.

(Authority: 38 U.S.C. 5121A, 5902, 5903; 38
U.S.C. 5904, 7104, 7105, 7105A (2016))

[67 FR 4109, Feb. 3, 1992, as amended at 60 FR
25851, May 15, 1995; 61 FR 20453, May 7, 1996;
67 FR 3105, Jan. 23, 2002; 69 FR 53808, Sept. 3,
2004; 73 FR 29880, May 22, 2008; 76 FR 17548,
Mar. 30, 2011; 79 FR 52984, Sept. 5, 2014; 81 FR
32650, May 24, 2016. Redesignated and amend-
ed at 84 FR 191, 192, Jan. 18, 2019]

§§20.1306-20.1399 [Reserved]

Subpart O—Revision of Decisions
on Grounds of Clear and Un-
mistakable Error

SOURCE: 64 FR 2139, Jan. 13, 1999, unless
otherwise noted.

§20.1400 Rule 1400. Motions to revise
Board decisions.

(a) Review to determine whether
clear and unmistakable error exists in
a final Board decision may be initiated
by the Board, on its own motion, or by
a party to that decision (as the term
“party’” is defined in Rule 1401(b)
(§20.1401(b) of this part) in accordance
with Rule 1404 (§20.1404 of this part).

(b) All final Board decisions are sub-
ject to revision under this subpart ex-
cept:

(1) Decisions on issues which have
been appealed to and decided by a court
of competent jurisdiction; and

(2) Decisions on issues which have
subsequently been decided by a court of
competent jurisdiction.

(Authority: 38 U.S.C. 501(a), 7111)

[64 FR 2139, Jan. 13, 1999, as amended at 64
FR 73414, Dec. 30, 1999]

§20.1401 Rule 1401. Definitions.

(a) Issue. Unless otherwise specified,
the term ‘‘issue’’ in this subpart means
a matter upon which the Board made a
final decision (other than a decision
under this subpart). As used in the pre-
ceding sentence, a ‘‘final decision” is
one which was appealable under Chap-
ter 72 of title 38, United States Code, or
which would have been so appealable if
such provision had been in effect at the
time of the decision.

(b) Party. As used in this subpart, the
term ‘“‘party’”’ means any party to the
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proceeding before the Board that re-
sulted in the final Board decision
which is the subject of a motion under
this subpart.

(Authority: 38 U.S.C. 501(a), 7104(a))

[67 FR 4109, Feb. 3, 1992, as amended at 84 FR
192, Jan. 18, 2019]

§20.1402 Rule 1402. Inapplicability of
other rules.

Motions filed under this subpart are
not appeals and, except as otherwise
provided, are not subject to the provi-
sions of part 19 of this title or this part
20 which relate to the processing and
disposition of appeals.

(Authority: 38 U.S.C. 501(a))

§20.1403 Rule 1403. What constitutes
clear and unmistakable error; what
does not.

(a) General. Clear and unmistakable
error is a very specific and rare kind of
error. It is the kind of error, of fact or
of law, that when called to the atten-
tion of later reviewers compels the
conclusion, to which reasonable minds
could not differ, that the result would
have been manifestly different but for
the error. Generally, either the correct
facts, as they were known at the time,
were not before the Board, or the stat-
utory and regulatory provisions extant
at the time were incorrectly applied.

(b) Record to be reviewed—(1) General.
Review for clear and unmistakable
error in a prior Board decision must be
based on the record and the law that
existed when that decision was made.

(2) Special rule for Board decisions on
legacy appeals issued on or after July 21,
1992. For a Board decision on a legacy
appeal as defined in §19.2 of this chap-
ter issued on or after July 21, 1992, the
record that existed when that decision
was made includes relevant documents
possessed by the Department of Vet-
erans Affairs not later than 90 days be-
fore such record was transferred to the
Board for review in reaching that deci-
sion, provided that the documents
could reasonably be expected to be part
of the record.

(c) Errors that constitute clear and un-
mistakable error. To warrant revision of
a Board decision on the grounds of
clear and unmistakable error, there
must have been an error in the Board’s
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adjudication of the appeal which, had
it not been made, would have mani-
festly changed the outcome when it
was made. If it is not absolutely clear
that a different result would have en-
sued, the error complained of cannot be
clear and unmistakable.

(d) Examples of situations that are not
clear and unmistakable error—(1)
Changed diagnosis. A new medical diag-
nosis that ‘“‘corrects’ an earlier diag-
nosis considered in a Board decision.

(2) Duty to assist. The Secretary’s fail-
ure to fulfill the duty to assist.

(3) Evaluation of evidence. A disagree-
ment as to how the facts were weighed
or evaluated.

(e) Change in interpretation. Clear and
unmistakable error does not include
the otherwise correct application of a
statute or regulation where, subse-
quent to the Board decision challenged,
there has been a change in the inter-
pretation of the statute or regulation.

(Authority: 38 U.S.C. 501(a), 7111)

[67 FR 4109, Feb. 3, 1992, as amended at 84 FR
192, Jan. 18, 2019]

§20.1404 Rule 1404. Filing and plead-
ing requirements; withdrawal.

(a) General. A motion for revision of a
decision based on clear and unmistak-
able error must be in writing, and must
be signed by the moving party or that
party’s representative. The motion
must include the name of the veteran;
the name of the moving party if other
than the veteran; the applicable De-
partment of Veterans Affairs file num-
ber; and the date of the Board of Vet-
erans’ Appeals decision to which the
motion relates. If the applicable deci-
sion involved more than one issue on
appeal, the motion must identify the
specific issue, or issues, to which the
motion pertains. Motions which fail to
comply with the requirements set forth
in this paragraph shall be dismissed
without prejudice to refiling under this
subpart.

(b) Specific allegations required. The
motion must set forth clearly and spe-
cifically the alleged clear and unmis-
takable error, or errors, of fact or law
in the Board decision, the legal or fac-
tual basis for such allegations, and why
the result would have been manifestly
different but for the alleged error. Non-
specific allegations of failure to follow
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regulations or failure to give due proc-
ess, or any other general, non-specific
allegations of error, are insufficient to
satisfy the requirement of the previous
sentence. Motions which fail to comply
with the requirements set forth in this
paragraph shall be dismissed without
prejudice to refiling under this subpart.

(c) Filing. A motion for revision of a
decision based on clear and unmistak-
able error may be filed at any time.
Such motions should be filed at the fol-
lowing address: Board of Veterans’ Ap-
peals, P.O. Box 27063, Washington, DC
20038.

(d) Requests not filed at the Board. A
request for revision transmitted to the
Board by the Secretary pursuant to 38
U.S.C. 7111(f) (relating to requests for
revision filed with the Secretary other
than at the Board) shall be treated as if
a motion had been filed pursuant to
paragraph (c) of this section.

(e) Motions for reconsideration. A mo-
tion for reconsideration, as described
in subpart K of this part, whenever
filed, will not be considered a motion
under this subpart.

(f) Withdrawal. A motion under this
subpart may be withdrawn at any time
before the Board promulgates a deci-
sion on the motion. Such withdrawal
shall be in writing, shall be filed at the
address listed in paragraph (c) of this
section, and shall be signed by the
moving party or by such party’s rep-
resentative. If such a writing is timely
received, the motion shall be dismissed
without prejudice to refiling under this
subpart.

(Authority: 38 U.S.C. 501(a), 7111)

[64 FR 2139, Jan. 13, 1999, as amended at 66
FR 35903, July 10, 2001; 81 FR 32650, May 24,
2016; 84 FR 192, Jan. 18, 2019]

§20.1405 Rule 1405. Disposition.

(a) Docketing and assignment; notifica-
tion of representative—(1) General. Mo-
tions under this subpart will be dock-
eted in the order received and will be
assigned in accordance with §20.106 (re-
lating to assignment of proceedings).
Where an appeal is pending on the
same underlying issue at the time the
motion is received, the motion and the
appeal may be consolidated under the
same docket number and disposed of as
part of the same proceeding. A motion
may not be assigned to any Member
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who participated in the decision that is
the subject of the motion. If a motion
is assigned to a panel, the decision will
be by a majority vote of the panel
Members.

(2) Advancement on the docket. A mo-
tion may be advanced on the docket
subject to the same substantive and
procedural requirements as those ap-
plicable to an appeal under Rule 800,
paragraph (c) (§20.800(c)) or, for legacy
appeals, Rule 902, paragraph (c)
(§20.902(c)).

(3) Notification of representative. When
the Board receives a motion under this
subpart from an individual whose
claims file indicates that he or she is
represented, the Board shall provide a
copy of the motion to the representa-
tive before assigning the motion to a
Member or panel. Within 30 days after
the date on which the Board provides a
copy of the motion to the representa-
tive, the representative may file a rel-
evant response, including a request to
review the claims file prior to filing a
further response. Upon request made
within the time allowed under this
paragraph (a)(2), the Board shall ar-
range for the representative to have
the opportunity to review the claims
file, and shall permit the representa-
tive a reasonable time after making
the file available to file a further re-
sponse.

(b) Evidence. No new evidence will be
considered in connection with the dis-
position of the motion. Material in-
cluded in the record on the basis of
Rule 1403(b)(2) (§20.1403(b)(2) of this
part) is not considered new evidence.

(c) Hearing—(1) Availability. The
Board may, for good cause shown,
grant a request for a hearing for the
purpose of argument. No testimony or
other evidence will be admitted in con-
nection with such a hearing. The deter-
mination as to whether good cause has
been shown shall be made by the mem-
ber or panel to whom the motion is as-
signed.

(2) Submission of requests. Requests for
such a hearing shall be submitted to
the following address: Board of Vet-
erans’ Appeals, P.O. Box 27063, Wash-
ington, DC 20038.

(d) Referral to ensure completeness of
the record. Subject to the provisions of
paragraph (b) of this section, the Board
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may use the various agencies of origi-
nal jurisdiction to ensure completeness
of the record in connection with a mo-
tion under this subpart.

(e) General Counsel opinions. The
Board may secure opinions of the Gen-
eral Counsel in connection with a mo-
tion under this subpart. In such cases,
the Board will notify the party and his
or her representative, if any. When the
opinion is received by the Board, a
copy of the opinion will be furnished to
the party’s representative or, subject
to the limitations provided in 38 U.S.C.
5701(b)(1), to the party if there is no
representative. A period of 60 days
from the date of mailing of a copy of
the opinion will be allowed for re-
sponse. The date of mailing will be pre-
sumed to be the same as the date of the
letter or memorandum which accom-
panies the copy of the opinion for pur-
poses of determining whether a re-
sponse was timely filed.

(f) Decision. The decision of the Board
on a motion under this subpart will be
in writing. The decision will include
separately stated findings of fact and
conclusions of law on all material ques-
tions of fact and law presented on the
record, the reasons or bases for those
findings and conclusions, and an order
granting or denying the motion.

(Authority: 38 U.S.C. 501(a), 7104(d), 7111)

[64 FR 2139, Jan. 13, 1999, as amended at 64
FR 7091, Feb. 12, 1999; 66 FR 37151, July 17,
2001; 68 FR 53682, Sept. 12, 2003; 81 FR 32650,
May 24, 2016; 84 FR 192, Jan. 18, 2019; 84 FR
34788, July 19, 2019]

§20.1406 Rule 1406. Effect of revision;
discontinuance or reduction of ben-
efits.

(a) General. A decision of the Board
that revises a prior Board decision on
the grounds of clear and unmistakable
error has the same effect as if the deci-
sion had been made on the date of the
prior decision.

(b) Discontinuance or reduction of ben-
efits. Revision of a prior Board decision
under this subpart that results in the
discontinuance or reduction of benefits
is subject to laws and regulations gov-
erning the reduction or discontinuance
of benefits by reason of erroneous
award based solely on administrative
error or errors in judgment.

(Authority: 38 U.S.C. 7111(b))
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§20.1407 Rule 1407. Motions by the
Board.

If the Board undertakes, on its own
motion, a review pursuant to this sub-
part, the party to that decision and
that party’s representative (if any) will
be notified of such motion and provided
an adequate summary thereof and, if
applicable, outlining any proposed dis-
continuance or reduction in benefits
that would result from revision of the
Board’s prior decision. They will be al-
lowed a period of 60 days to file a brief
or argument in answer. The failure of a
party to so respond does not affect the
finality of the Board’s decision on the
motion.

(Authority: 38 U.S.C. 501(a), 7111)

§20.1408 Rule 1408. Special rules for
simultaneously contested claims.

In the case of a motion under this
subpart to revise a final Board decision
in a simultaneously contested claim, as
that term is used in Rule 3(1) (§20.3(1) of
this part), a copy of such motion shall,
to the extent practicable, be sent to all
other contesting parties. Other parties
have a period of 30 days from the date
of mailing of the copy of the motion to
file a brief or argument in answer. The
date of mailing of the copy will be pre-
sumed to be the same as the date of the
letter which accompanies the copy. No-
tices in simultaneously contested
claims will be forwarded to the last ad-
dress of record of the parties concerned
and such action will constitute suffi-
cient evidence of notice.

(Authority: 38 U.S.C. 501(a))

[67 FR 4109, Feb. 3, 1992, as amended at 84 FR
193, Jan. 18, 2019]

§20.1409 Rule 1409. Finality and ap-
peal.

(a) A decision on a motion filed by a
party or initiated by the Board pursu-
ant to this subpart will be stamped
with the date of mailing on the face of
the decision, and is final on such date.
The party and his or her representa-
tive, if any, will be provided with cop-
ies of the decision.

(b) For purposes of this section, a dis-
missal without prejudice under Rule
1404(a)(§20.1404(a) of this part), Rule
1404(b)(§20.1404(b)), or Rule
1404(f)(§20.1404(f)), or a referral under
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Rule 1405, paragraph (d) (§20.1405(d) of
this part) is not a final decision of the
Board.

(c) Once there is a final decision on a
motion under this subpart relating to a
prior Board decision on an issue, that
prior Board decision on that issue is no
longer subject to revision on the
grounds of clear and unmistakable
error. Subsequent motions relating to
that prior Board decision on that issue
shall be dismissed with prejudice.

(d) Chapter 72 of title 38, United
States Code (relating to judicial re-
view), applies with respect to final de-
cisions on motions filed by a party or
initiated by the Board pursuant to this
subpart.

(Authority: 38 U.S.C. 501(a); Pub. L. 105-111)

[64 FR 2139, Jan. 13, 1999, as amended at 66
FR 35903, July 10, 2001; 84 FR 193, Jan. 18,
2019]

§20.1410 Rule
court action.

1410. Stays pending
The Board will stay its consideration
of a motion under this subpart upon re-
ceiving notice that the Board decision
that is the subject of the motion has
been appealed to a court of competent
jurisdiction until the appeal has been
concluded or the court has issued an
order permitting, or directing, the
Board to proceed with the motion.

(Authority: 38 U.S.C. 501(a))

§20.1411 Rule 1411.
other statutes.

(a) The ‘‘benefit of the doubt’ rule of
38 U.S.C. 5107(b) does not apply to the
Board’s decision, on a motion under
this subpart, as to whether there was
clear and unmistakable error in a prior
Board decision.

(b) For legacy appeals as defined in
§19.2 of this chapter, a motion under
this subpart is not a claim subject to
reopening under 38 U.S.C. 5108 (prior to
the effective date described in Rule 4,
paragraph (a) (§20.4(a) of this part) (re-
lating to reopening claims on the
grounds of new and material evidence).

(c) A motion under this subpart is
not an application for benefits subject
to any duty associated with 38 U.S.C.
5103(a) (relating to applications for
benefits).

Relationship to
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(d) A motion under this subpart is
not a claim for benefits subject to the
requirements and duties associated
with 38 U.S.C. 5103A (imposing a duty
to assist).

(Authority: 38 U.S.C. 501(a))

[67 FR 4109, Feb. 3, 1992, as amended at 84 FR
193, Jan. 18, 2019]

§§20.1412-20.1499 [Reserved]
Subpart P [Reserved]

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart A—Vocational Rehabilitation and
Employment Under 38 U.S.C. Chapter 31

VOCATIONAL REHABILITATION OVERVIEW

Sec.
21.1 Training and rehabilitation for vet-
erans with service-connected disabilities.

NONDUPLICATION

21.21 Election of benefits under education
programs administered by the Depart-
ment of Veterans Affairs.

21.22 Nonduplication—Federal programs.

CLAIMS

21.30 Claims.

21.31 Informal claim.

21.32 Notification by VA of necessary infor-
mation or evidence when a claim is filed;
time for claimant response and VA ac-
tion.

21.33 VA has a duty to assist claimants in
obtaining evidence.

DEFINITIONS
21.35 Definitions.

ENTITLEMENT

21.40 Basic entitlement to vocational reha-
bilitation benefits and services.

PERIODS OF ELIGIBILITY

21.41 Basic period of eligibility.

21.42 Deferral or extension of the basic pe-
riod of eligibility.

21.44 Extension of the basic period of eligi-
bility for a veteran with a serious em-
ployment handicap.

21.45 Extending the period of eligibility for
a program of independent living beyond
basic period of eligibility.

21.46 Veteran ordered to active duty; exten-
sion of basic period of eligibility.

21.47 Eligibility for employment assistance.

21.48 Severance of service-connection—re-
duction to noncompensable degree.
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INITIAL AND EXTENDED EVALUATION

21.50 Initial evaluation.

21.51 Determining employment handicap.

21.52 Determining serious employment
handicap.

21.63 Reasonable feasibility of achieving a
vocational goal.

21.57 Extended evaluation.

21.58 Redetermination of employment hand-
icap and serious employment handicap.

VOCATIONAL REHABILITATION PANEL

21.60 Vocational Rehabilitation Panel.
21.62 Duties of the Vocational Rehabilita-
tion Panel.

DURATION OF REHABILITATION PROGRAMS

21.70 Vocational rehabilitation.

21.72 Rehabilitation to the point of employ-
ability.

21.73 Duration of employment assistance
programs.

21.74 Extended evaluation.

21.76 Independent living.

21.78 Approving more than 48 months of re-
habilitation.

21.79 Determining entitlement usage under
Chapter 31.

INDIVIDUALIZED WRITTEN REHABILITATION
PLAN

21.80 Requirement for a rehabilitation plan.
21.82 Completing the plan under Chapter 31.
21.84 Individualized written rehabilitation

plan.

21.86 Individualized extended evaluation
plan.

21.88 Individualized employment assistance
plan.

21.90 Individualized independent living plan.
21.92 Preparation of the plan.

21.94 Changing the plan.

21.96 Review of the plan.

COUNSELING
21.100 Counseling.

EDUCATIONAL AND VOCATIONAL TRAINING
SERVICES

21.120 Educational and vocational training
services.

21.122 School course.

21.123 On-job course.

21.124 Combination course.

21.126 Farm cooperative course.

21.128 Independent study course.

21.129 Home study course.

21.130 Educational and vocational courses
outside the United States.

21.132 Repetition of the course.

21.134 Limitation on flight training.

SPECIAL REHABILITATION SERVICES

21.140 Evaluation and improvement of reha-
bilitation potential.
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