AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§363.56

(ii) Satisfies requirements for case
closure, as set forth in 34 CFR 361.56;
and

(iii) The individual is no longer re-
ceiving any other vocational rehabili-
tation service from the designated
State unit provided with funds under 34
CFR part 361; or

(2) The youth with a most significant
disability who is working toward com-
petitive integrated employment on a
short-term basis—

(i) Achieves competitive integrated
employment within the short-term
basis period established pursuant to
§363.1(c);

(ii) Is no longer eligible to receive ex-
tended services provided by the des-
ignated State unit with funds allotted
under this part and 34 CFR part 361 be-
cause the individual—

(A) No longer meets age require-
ments established in the definition of a
youth with a disability pursuant to 34
CFR 361.5(c)(58); or

(B) Has received extended services for
a period of four years; or

(C) Has transitioned to extended
services provided with funds other than
those allotted under this part or 34
CFR part 361 prior to meeting the age
or time restrictions established under
paragraphs (¢)(2)(ii)(A) and (B) of this
section, respectively; and

(iii) Satisfies requirements for case
closure, as set forth in 34 CFR 361.56; or

(3) The youth with a most significant
disability working toward competitive
integrated employment on a short-
term basis does not achieve competi-
tive integrated employment within the
short-term basis period established
pursuant to §363.1(c).

(Authority: Sections 7(11), 7(13), 7(38), 7(39),
7(40), 7(42), 12(c), 602, and 606(b) of the Reha-
bilitation Act of 1973, as amended; 29 U.S.C.
705(11), 705(13), 705(38), 705(39), 705(40), 705(42),
709(c), 795g, and 795k(b))

§363.56 What notice
apply to this program?
Each grantee must advise applicants
for or recipients of services under this
part, or as appropriate, the parents,
family members, guardians, advocates,
or authorized representatives of those
individuals, including youth with the
most significant disabilities, of the
availability and purposes of the Client

requirements
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Assistance Program, including infor-
mation on seeking assistance from that
program.

(Authority: Section 20 of the Rehabilitation
Act of 1973, as amended; 29 U.S.C. 717)

PARTS 364-366 [RESERVED]

PART 367—INDEPENDENT LIVING
SERVICES FOR OLDER INDIVID-
UALS WHO ARE BLIND

Subpart A—General
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367.2 Who is eligible for an award?

367.3 What activities may the Secretary
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Subpart B—Training and Technical
Assistance
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367.61 What matching requirements apply?
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come?
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considered in determining his or her par-
ticipation in the costs of OIB services?
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367.69 What are the special requirements
pertaining to the protection, use, and re-
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AUTHORITY: Sections 751-753 of the Reha-

bilitation Act of 1973, as amended; 29 U.S.C.
796j-7961, unless otherwise noted.

SOURCE: 81 FR 55583, Aug. 19, 2016, unless
otherwise noted.

Subpart A—General

§367.1 What is the Independent Living
Services for Older Individuals Who
Are Blind program?

This
that—

(a) Provide any of the independent
living (IL) services to older individuals
who are blind that are described in
§367.3(b);

(b) Conduct activities that will im-
prove or expand services for these indi-
viduals; and

(c) Conduct activities to help im-
prove public understanding of the chal-
lenges of these individuals.

program supports projects

(Authority: Section 7562 of the Rehabilitation
Act of 1973, as amended; 29 U.S.C. 796k(a) and
(a»

§367.3

§367.2 Who is eligible for an award?

Any designated State agency (DSA)
is eligible for an award under this pro-
gram if the DSA—

(a) Is authorized to provide rehabili-
tation services to individuals who are
blind; and

(b) Submits to and obtains approval
from the Secretary of an application
that meets the requirements of section
752(h) of the Act and §§367.30-367.31.

(Authority: Section 752(a)(2) and 752(h) of the
Rehabilitation Act of 1973, as amended; 29
U.S.C. 796k(a)(2) and (h))

§367.3 What activities may the Sec-
retary fund?

(a) The DSA may use funds awarded
under this part for the activities de-
scribed in §367.1 and paragraph (b) of
this section.

(b) For purposes of §367.1(a), IL serv-
ices for older individuals who are blind
include—

(1) Services to help correct blindness,
such as—

(i) Outreach services;

(ii) Visual screening;

(iii) Surgical or therapeutic treat-
ment to prevent, correct, or modify
disabling eye conditions; and

(iv) Hospitalization related to these
services;

(2) The provision of eyeglasses and
other visual aids;

(3) The provision of services and
equipment to assist an older individual
who is blind to become more mobile
and more self-sufficient;

(4) Mobility training, Braille instruc-
tion, and other services and equipment
to help an older individual who is blind
adjust to blindness;

(6) Guide services,
and transportation;

(6) Any other appropriate service de-
signed to assist an older individual who
is blind in coping with daily living ac-
tivities, including supportive services
and rehabilitation teaching services;

(7) IL skills training, information
and referral services, peer counseling,
individual advocacy training, facili-
tating the transition from nursing
homes and other institutions to home
and community-based residences with
the requisite supports and services, and
providing assistance to older individ-
uals who are blind who are at risk of

reader services,
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entering institutions so that the indi-
viduals may remain in the community;
and

(8) Other IL services, as defined in
§367.5.

(Authority: Section 752(d) and (e) of the Re-
habilitation Act of 1973, as amended; 29
U.S.C. 796k (d) and (e))

§367.4 What regulations apply?

The following regulations apply to
the Independent Living Services for
Older Individuals Who Are Blind pro-

gram:
(a) The Education Department Gen-
eral Administrative Regulations

(EDGAR) as follows:

(1) 34 CFR part 75 (Direct Grant Pro-
grams), with respect to grants under
subpart B and D.

(2) 34 CFR part 76 (State-Adminis-
tered Programs), with respect to grants
under subpart E.

(3) 34 CFR part 77 (Definitions That
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 81 (General Education
Provisions Act—Enforcement).

(6) 34 CFR part 82 (New Restrictions
on Lobbying).

(7) 2 CFR part 180 (OMB Guidelines to
Agencies on Debarment and Suspension
(Nonprocurement)), as adopted at 2
CFR part 3485.

(8) 2 CFR part 200 (Uniform Adminis-
trative Requirements, Cost Principles,
and Audit Requirements for Federal
Awards), as adopted at 2 CFR part 3474.

(b) The regulations in this part 367.

(Authority: Sections 12(c) and 752 of the Re-
habilitation Act of 1973, as amended; 29
U.S8.C. 709(c) and 796k)

§367.5

(a) The definitions of terms used in
this part that are included in the regu-
lations identified in §367.4 as applying
to this program.

(b) In addition, the following defini-
tions also apply to this part:

(1) Act means the Rehabilitation Act,
as amended by WIOA.

(2) Advocacy means pleading an indi-
vidual’s cause or speaking or writing in
support of an individual. To the extent
permitted by State law or the rules of
the agency before which an individual

What definitions apply?

34 CFR Ch. Ill (7-1-18 Edition)

is appearing, a non-lawyer may engage
in advocacy on behalf of another indi-
vidual. Advocacy may—

(i) Involve representing an
vidual—

(A) Before private entities or organi-
zations, government agencies (whether
State, local, or Federal), or in a court
of law (whether State or Federal); or

(B) In negotiations or mediation, in
formal or informal administrative pro-
ceedings before government agencies
(whether State, local, or Federal), or in
legal proceedings in a court of law; and

(ii) Be on behalf of—

(A) A single individual, in which case
it is individual advocacy;

(B) A group or class of individuals, in
which case it is systems (or systemic)
advocacy; or

(C) Oneself, in which case it is self
advocacy.

(3) Attendant care means a personal
assistance service provided to an indi-
vidual with significant disabilities in
performing a variety of tasks required
to meet essential personal needs in
areas such as bathing, communicating,
cooking, dressing, eating, home-
making, toileting, and transportation.

(4) Contract means a legal instrument
by which RSA in subpart B or the DSA
receiving a grant under this part pur-
chases property or services needed to
carry out the program under this Part.
The term as used in this part does not
include a legal instrument, even if RSA
or the DSA considers it a contract,
when the substance of the transaction
meets the definition of a Federal award
or subaward.

(Authority: 20 U.S.C. 1221e-3)

(5) Designated State Agency means the
agency described in section
101(a)(2)(A)(i) of the Rehabilitation Act
as the sole State agency authorized to
provide rehabilitation services to indi-
viduals who are blind and administer
the OIB grant.

(6) Independent living services for older
individuals who are blind means those
services listed in §367.3(b).

() Legally authoriced advocate or rep-
resentative means an individual who is
authorized under State law to act or
advocate on behalf of another indi-
vidual. Under certain circumstances,
State law permits only an attorney,

indi-
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legal guardian, or individual with a
power of attorney to act or advocate on
behalf of another individual. In other
circumstances, State law may permit
other individuals to act or advocate on
behalf of another individual.

(8) Minority group means Alaska Na-
tives, American Indians, Asians,
Blacks (African Americans), Hispanics
(Latinos), Native Hawaiians, and Pa-
cific Islanders.

(9) Older individual who is blind means
an individual age fifty-five or older
whose severe visual impairment makes
competitive employment extremely
difficult to obtain but for whom IL
goals are feasible.

(10) Other IL services include:

(i) Counseling services, including
psychological, psychotherapeutic, and
related services;

(i1) Services related to securing hous-
ing or shelter, including services re-
lated to community group living, that
are supportive of the purposes of the
Act, and adaptive housing services, in-
cluding appropriate accommodations
to and modifications of any space used
to serve, or to be occupied by, older in-
dividuals who are blind;

(iii) Rehabilitation technology;

(iv) Services and training for older
individuals who are blind who also
have cognitive and sensory disabilities,
including life skills training and inter-
preter services;

(v) Personal assistance services, in-
cluding attendant care and the train-
ing of personnel providing these serv-
ices;

(vi) Surveys, directories, and other
activities to identify appropriate hous-
ing, recreation opportunities, and ac-
cessible transportation, and other sup-
port services;

(vii) Consumer information programs
on rehabilitation and IL services avail-
able under the Act, especially for mi-
norities and other older individuals
who are blind who have traditionally
been unserved or underserved by pro-
grams under the Act;

(viii) Education and training nec-
essary for living in a community and
participating in community activities;

(ix) Supported living;

(x) Transportation, including referral
and assistance for transportation;

(xi) Physical rehabilitation;

§367.5

(xii) Therapeutic treatment;

(xiii) Provision of needed prostheses
and other appliances and devices;

(xiv) Individual and group social and
recreational services;

(xv) Services under other Federal,
State, or local programs designed to
provide resources, training, counseling,
or other assistance of substantial ben-
efit in enhancing the independence,
productivity, and quality of life of
older individuals who are blind;

(xvi) Appropriate preventive services
to decrease the need of older individ-
uals who are blind who are assisted
under the Act for similar services in
the future;

(xvii) Community awareness pro-
grams to enhance the understanding
and integration into society of older
individuals who are blind; and

(xviii) Any other services that may
be necessary to improve the ability of
an older individual who is blind to
function, continue functioning, or
move toward functioning independ-
ently in the family or community or to
continue in employment and that are
not inconsistent with any other provi-
sions of the Act.

(11) Peer relationships mean relation-
ships involving mutual support and as-
sistance among individuals with sig-
nificant disabilities who are actively
pursuing IL goals.

(12) Peer role models means individuals
with significant disabilities whose
achievements can serve as a positive
example for other older individuals
who are blind.

(13) Personal assistance services means
a range of IL services, provided by one
or more persons, designed to assist an
older individual who is blind to per-
form daily living activities on or off
the job that the individual would typi-
cally perform if the individual was not
blind. These IL services must be de-
signed to increase the individual’s con-
trol in life and ability to perform ev-
eryday activities on or off the job.

(14) Service provider means—

(i) The DSA that directly provides
services authorized under § 367.3; or

(ii) Any other entity that receives a
subaward or contract from the DSA to
provide services authorized under
§367.3.
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(15) Significant disability means a se-
vere physical, mental, cognitive, or
sensory impairment that substantially
limits an individual’s ability to func-
tion independently in the family or
community or to obtain, maintain, or
advance in employment.

(16) State means, except where other-
wise specified in the Act, in addition to
each of the several States of the United
States, the District of Columbia, the
Commonwealth of Puerbto Rico, the
United States Virgin Islands, Guam,
American Samoa, and the Common-
wealth of the Northern Mariana Is-
lands.

(17) Subaward means a grant or a co-
operative agreement provided by the
DSA to a subrecipient for the sub-
recipient to carry out part of the Fed-
eral award received by the DSA under
this part. It does not include payments
to a contractor or payments to an indi-
vidual that is a beneficiary of a pro-
gram funded under this part. A
subaward may be provided through any
form of legal agreement, including an
agreement that the DSA considers a
contract.

(Authority: 20 U.S.C. 1221e-3)

(18) Subrecipient means a non-Federal
entity that receives a subaward from
the DSA to carry out part of the pro-
gram funded under this part; but does
not include an individual that is a ben-
eficiary of such program. A sub-
recipient may also be a recipient of
other Federal awards directly from a
Federal awarding agency.

(Authority: 20 U.S.C. 1221e-3)

(19) Transportation means travel and
related expenses that are necessary to
enable an older individual who is blind
to benefit from another IL service and
travel and related expenses for an at-
tendant or aide if the services of that
attendant or aide are necessary to en-
able an older individual who is blind to
benefit from that IL service.

(20) Unserved and underserved groups
or populations, with respect to groups
or populations of older individuals who
are blind in a State, include, but are
not limited to, groups or populations of
older individuals who are blind who—

(i) Have cognitive and sensory im-
pairments;

34 CFR Ch. Ill (7-1-18 Edition)

(ii) Are members of racial and ethnic
minority groups;

(iii) Live in rural areas; or

(iv) Have been identified by the DSA
as unserved or underserved.

(Authority: Unless otherwise noted, Section
7 of the Rehabilitation Act of 1973, as amend-
ed; 29 U.S.C. 705)

Subpart B—Training and Technical
Assistance

§367.20 What are the requirements for
funding training and technical as-
sistance under this chapter?

For any fiscal year, beginning with
fiscal year 2015, the Secretary shall
first reserve not less than 1.8 percent
and not more than 2 percent of funds
appropriated and made available to
carry out this chapter to provide train-
ing and technical assistance to DSAs,
or other providers of independent liv-
ing services for older individuals who
are blind, that are funded under this
chapter for such fiscal year.

(Authority: Section 751A(a) of the Rehabili-
tation Act of 1973, as amended; 29 U.S.C. 796j—
1(a))

§367.21 How does the Secretary use
these funds to provide training and
technical assistance?

(a) The Secretary uses these funds to
provide training and technical assist-
ance, either directly or through grants,
contracts, or cooperative agreements
with State and public or non-profit
agencies and organizations and institu-
tions of higher education that have the
capacity to provide technical assist-
ance and training in the provision of
independent living services for older
individuals who are blind.

(b) An entity receiving assistance in
accordance with paragraph (a) of this
section shall provide training and tech-
nical assistance to DSAs or other serv-
ice providers to assist them in improv-
ing the operation and performance of
programs and services for older indi-
viduals who are blind resulting in their
enhanced independence and self-suffi-
ciency.

(Authority: Section 751A(a) and (c) of the Re-
habilitation Act of 1973, as amended; 29
U.S.C. 796j-1(a) and (c))
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§367.22 How does the Secretary make
an award?

(a) To be eligible to receive a grant
or enter into a contract or cooperative
agreement under section 751A of the
Act and this subpart, an applicant
shall submit an application to the Sec-
retary containing a proposal to provide
training and technical assistance to
DSAs or other service providers of IL
services to older individuals who are
blind and any additional information
at the time and in the manner that the
Secretary may require.

(b) The Secretary shall provide for
peer review of applications by panels
that include persons who are not Fed-
eral or State government employees
and who have experience in the provi-
sion of services to older individuals
who are blind.

(Authority: Section 751A(a) and (c) of the Re-
habilitation Act of 1973, as amended; 29
U.S.C. 796j-1(a) and (c))

§367.23 How does the Secretary deter-
mine funding priorities?

The Secretary shall conduct a survey
of DSAs that receive grants under sec-
tion 752 regarding training and tech-
nical assistance needs in order to in-
form funding priorities for such train-
ing and technical assistance.

(Authority: Section 751A(b) of the Rehabili-
tation Act of 1973, as amended; 29 U.S.C. 796j—
1(b))

§367.24 How does the Secretary evalu-
ate an application?

(a) The Secretary evaluates each ap-
plication for a grant, cooperative
agreement or contract under this sub-
part on the basis of the selection cri-
teria chosen from the general selection
criteria found in EDGAR regulations at
34 CFR 75.210.

(b) If using a contract to award funds
under this subpart, the Secretary may
conduct the application process and
make the subsequent award in accord-
ance with 34 CFR part 75.

(Authority: Section 751A of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C. 796j—
1(b), 20 U.S.C. 1221e-3, and 3474)

§367.31

Subpart C—What Are the Applica-
fion Requirements Under This
Part?

§367.30 How does a designated State
agency (DSA) apply for an award?

To receive a grant under section
752(h) or a reallotment grant under sec-
tion 752(i)(4) of the Act, a DSA must
submit to and obtain approval from the
Secretary of an application for assist-
ance under this program at the time, in
the form and manner, and containing
the agreements, assurances, and infor-
mation, that the Secretary determines
to be necessary to carry out this pro-
gram.

(Approved by the Office of Management and
Budget under control number 1820-0660)

(Authority: Sections 752 (h) and (i)(4) of the
Rehabilitation Act of 1973, as amended; 29
U.S.C. 796k(h) and (1))

§367.31 What assurances must a DSA
include in its application?

An application for a grant under sec-
tion 752(h) or a reallotment grant
under section 752(i)(4) of the Act must
contain an assurance that—

(a) Grant funds will be expended only
for the purposes described in §367.1;

(b) With respect to the costs of the
program to be carried out by the State
pursuant to this part, the State will
make available, directly or through do-
nations from public or private entities,
non-Federal contributions toward
these costs in an amount that is not
less than $1 for each $9 of Federal funds
provided in the grant;

(c) At the end of each fiscal year, the
DSA will prepare and submit to the
Secretary a report, with respect to
each project or program the DSA oper-
ates or administers under this part,
whether directly or through a grant or
contract, that contains information
that the Secretary determines nec-
essary for the proper and efficient ad-
ministration of this program, includ-
ing—

(1) The number and demographics of
older individuals who are blind, includ-
ing older individuals who are blind
from minority backgrounds, and are re-
ceiving services;

(2) The types of services provided and
the number of older individuals who
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are blind and are receiving each type of
service;

(3) The sources and amounts of fund-
ing for the operation of each project or
program;

(4) The amounts and percentages of
resources committed to each type of
service provided;

(5) Data on actions taken to employ,
and advance in employment, quali-
fied—

(i) Individuals with significant dis-
abilities; and

(ii) Older individuals with significant
disabilities who are blind;

(6) A comparison, if appropriate, of
prior year activities with the activities
of the most recent year; and

(7 Any new methods and approaches
relating to IL services for older indi-
viduals who are blind that are devel-
oped by projects funded under this
part;

(d) The DSA will—

(1) Provide services that contribute
to the maintenance of, or the increased
independence of, older individuals who
are blind; and

(2) Engage in—

(i) Capacity-building activities, in-
cluding collaboration with other agen-
cies and organizations;

(ii) Activities to promote community
awareness, involvement, and assist-
ance; and

(iii) Outreach efforts; and

(e) The applicant has been designated
by the State as the sole State agency
authorized to provide rehabilitation
services to individuals who are blind.

(Approved by the Office of Management and
Budget under control numbers 1820-0660 and
1820-0608)

(Authority: Section 752(h) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C.
796k (h))

Subpart D—How does the Sec-
retary award discretionary
grants?

§367.40 Under what -circumstances
does the Secretary award discre-
tionary grants to States?

(a) In the case of a fiscal year for
which the amount appropriated under
section 753 of the Act is less than
$13,000,000, the Secretary awards discre-
tionary grants under this part on a

34 CFR Ch. Ill (7-1-18 Edition)

competitive basis to States in accord-
ance with section 752(b) of the Act and
EDGAR regulations at 34 CFR part 75
(Direct Grant Programs).

(b) The Secretary awards non-
competitive continuation grants for a
multi-year project to pay for the costs
of activities for which a grant was
awarded under this part—as long as the
grantee satisfies the applicable re-
quirements in this part, the terms of
the grant, and 34 CFR 75.250 through
75.253 (Approval of Multi-year
Projects).

(c) Subparts A, C, D, and F of this
part govern the award of competitive
grants under this part.

(Authority: Section 752(b) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C.
796k(b); 20 U.S.C. 1221e-3 and 3474)

§367.41 How does the Secretary evalu-
ate an application for a discre-
tionary grant?

(a) The Secretary evaluates an appli-
cation for a discretionary grant based
on the selection criteria chosen from
the general selection criteria found in
EDGAR regulations at 34 CFR 75.210.

(b) In addition to the selection cri-
teria, the Secretary considers the geo-
graphic distribution of projects in
making an award.

(Authority: Section 752(b) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C.
796k(b); 20 U.S.C. 1221e-3 and 3474)

Subpart E—How Does the
Secretary Award Formula Grants?

§367.50 Under what circumstances
does the Secretary award formula
grants to States?

(a) In the case of a fiscal year for
which the amount appropriated under
section 753 of the Act is equal to or
greater than $13,000,000, grants under
this part are made to States from al-
lotments under section 752(c)(2) of the
Act.

(b) Subparts A, C, E, and F of this
part govern the award of formula
grants under this part.

(Authority: Section 752(c) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C.
796k(c))
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§367.51 How are allotments made?

(a) For purposes of making grants
under section 752(c) of the Act and this
subpart, the Secretary makes an allot-
ment to each State in an amount de-
termined in accordance with section
752(i) of the Act.

(b) The Secretary makes a grant to a
DSA in the amount of the allotment to
the State under section 752(i) of the
Act if the DSA submits to and obtains
approval from the Secretary of an ap-
plication for assistance under this pro-
gram that meets the requirements of
section 752(h) of the Act and §§367.30
and 367.31.

(Approved by the Office of Management and
Budget under control number 1820-0660)

(Authority: Section 752(c)(2) of the Rehabili-
tation Act of 1973, as amended; 29 U.S.C.
796k(c)(2))

§367.52 How does the Secretary
reallot funds under this program?

(a) From the amounts specified in
paragraph (b) of this section, the Sec-
retary may make reallotment grants
to States, as determined by the Sec-
retary, whose population of older indi-
viduals who are blind has a substantial
need for the services specified in sec-
tion 752(d) of the Act and §367.3(b), rel-
ative to the populations in other
States of older individuals who are
blind.

(b) The amounts referred to in para-
graph (a) of this section are any
amounts that are not paid to States
under section 752(c)(2) of the Act and
§367.51 as a result of—

(1) The failure of a DSA to prepare,
submit, and receive approval of an ap-
plication under section 752(h) of the
Act and in accordance with §§367.30 and
367.31; or

(2) Information received by the Sec-
retary from the DSA that the DSA does
not intend to expend the full amount of
the State’s allotment under section
752(c) of the Act and this subpart.

(c) A reallotment grant to a State
under paragraph (a) of this section is
subject to the same conditions as
grants made under section 752(a) of the
Act and this part.

(d) Any funds made available to a
State for any fiscal year pursuant to
this section are regarded as an increase

§367.62

in the allotment of the State under
§367.51 for that fiscal year only.

(e) A State that does not intend to
expend the full amount of its allotment
must notify RSA at least 45 days prior
to the end of the fiscal year that its
grant, or a portion of it, is available for
reallotment.

(Approved by the Office of Management and
Budget under control number 1820-0660)

(Authority: Section 752(i)(4) of the Rehabili-
tation Act of 1973, as amended; 29 U.S.C.
796k (1)(4))

Subpart F—What Conditions Must
Be Met After an Award?

§367.60 When may a DSA make sub-
awards or contracts?

A DSA may operate or administer
the program or projects under this part
to carry out the purposes specified in
§367.1, either directly or through—

(a) Subawards to public or private
nonprofit agencies or organizations; or

(b) Contracts with individuals, enti-
ties, or organizations that are not pub-
lic or private nonprofit agencies or or-
ganizations.

(Authority: Sections 7562(g) and (h) of the Re-
habilitation Act of 1973, as amended; 29
U.S.C. 796k(g) and (h)(2)(A))

§367.61 What matching requirements
apply?

Non-Federal contributions required
by §367.31(b) must meet the require-
ments in 2 CFR 200.306 (Cost sharing or
matching).

(Authority: Section 752(f) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C.
T96Kk(f))

§367.62 What requirements apply if
the State’s non-Federal share is in
cash?

(a) Expenditures that meet the non-
Federal share requirements of 2 CFR
200.306 may be used to meet the non-
Federal share matching requirement.
Expenditures used as non-Federal share
must also meet the following require-
ments:

(1) The expenditures are made with
funds made available by appropriation
directly to the DSA or with funds made
available by allotment or transfer from
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any other unit of State or local govern-
ment;

(2) The expenditures are made with
cash contributions from a donor that
are deposited in the account of the
DSA in accordance with State law for
expenditure by, and at the sole discre-
tion of, the DSA for activities author-
ized by §367.3; or

(3) The expenditures are made with
cash contributions from a donor that
are earmarked for meeting the State’s
share for activities listed in §367.3;

(b) Cash contributions are permis-
sible under paragraph (a)(3) of this sec-
tion only if the cash contributions are
not used for expenditures that benefit
or will benefit in any way the donor, an
individual to whom the donor is related
by blood or marriage or with whom the
donor has a close personal relationship,
or an individual, entity, or organiza-
tion with whom the donor shares a fi-
nancial interest.

(c) The receipt of a subaward or con-
tract under section 752(g) of the Act
from the DSA is not considered a ben-
efit to the donor of a cash contribution
for purposes of paragraph (b) of this
section if the subaward or contract was
awarded under the State’s regular com-
petitive procedures. The State may not
exempt the awarding of the subaward
or contract from its regular competi-
tive procedures.

(d) For purposes of this section, a
donor may be a private agency, a prof-
it-making or nonprofit organization, or
an individual.

(Authority: Section 752(f) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C.
796k (f))

§367.63 What requirements apply if
the State’s non-Federal share is in
kind?

In-kind contributions may be—

(a) Used to meet the matching re-
quirement under section 752(f) of the
Act if the in-kind contributions meet
the requirements and are allowable
under 2 CFR 200.306; and

(b) Made to the program or project by
the State or by a third party (i.e., an
individual, entity, or organization,
whether local, public, private, for prof-
it, or mnonprofit), including a third
party that is a subrecipient or con-
tractor that is receiving or will receive
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assistance under section 752(g) of the
Rehabilitation Act.

(Authority: Section 752(f) and (g) of the Re-
habilitation Act of 1973, as amended; 29
U.S.C. 796k(f) and (g))

§367.64 What is the prohibition
against a State’s condition of an
award of a sub-award or contract
based on cash or in-kind contribu-
tions?

(a) A State may not condition the
making of a subaward or contract
under section 752(g) of the Act on the
requirement that the applicant for the
subaward or contract make a cash or
in-kind contribution of any particular
amount or value to the State.

(b) An individual, entity, or organiza-
tion that is a subrecipient or con-
tractor of the State, may not condition
the award of a subcontract on the re-
quirement that the applicant for the
subcontract make a cash or in-kind
contribution of any particular amount
or value to the State or to the sub-
recipient or contractor of the State.

(Authority: Section 752(f) and (g) of the Re-
habilitation Act of 1973, as amended; 29
U.S.C. 796k(f) and (g))

§367.65 What is program income and
how may it be used?

(a) Definition—Program income means
gross income earned by the grantee,
subrecipient, or contractor that is di-
rectly generated by a supported activ-
ity or earned as a result of the grant,
subaward, or contract.

(1) Program income received through
the transfer of Social Security Admin-
istration program income from the
State Vocational Rehabilitation Serv-
ices program (Title I) in accordance
with 34 CFR 361.63(c)(2) will be treated
as program income received under this
part.

(2) Payments received by the State
agency, subrecipients, or contractors
from insurers, consumers, or other for
IL services provided under the Inde-
pendent Living Services for Older Indi-
viduals Who Are Blind program to de-
fray part or all of the costs of services
provided to individual consumers will
be treated as program income received
under this part.

(b) Use of program income. (1) Program
income, whenever earned, must be used
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for the provision of services authorized
under §367.3.

(2) Program income must be added to
the Federal Award in accordance with 2
CFR 200.307(e)(2).

(3) Program income may not be used
to meet the non-Federal share require-
ment under §367.31(b).

(Authority: Section 12(c) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C. 709(c))

§367.66 What requirements apply to
the obligation of Federal funds and
program income?

(a) Except as provided in paragraph
(b) of this section, any Federal funds,
including reallotted funds, that are ap-
propriated for a fiscal year to carry out
a program under this part that are not
obligated or expended by the DSA prior
to the beginning of the succeeding fis-
cal year, and any program income re-
ceived during a fiscal year that is not
obligated or expended by the DSA prior
to the beginning of the succeeding fis-
cal year in which the program income
was received, remain available for obli-
gation and expenditure by the DSA
during that succeeding fiscal year.

(b) Federal funds appropriated for a
fiscal year under this part remain
available for obligation in the suc-
ceeding fiscal year only to the extent
that the DSA complied with its match-
ing requirement by obligating, in ac-
cordance with 34 CFR 76.707, the non-
Federal share in the fiscal year for
which the funds were appropriated.

(¢c) Program income is considered
earned in the fiscal year in which it is
received. Program income earned dur-
ing the fiscal year must be disbursed
during the time in which new obliga-
tions may be incurred to carry out the
work authorized under the award, and
prior to requesting additional cash
payments.

(Authority: Section 12(c) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C. 709(c))

§367.67 May an individual’s ability to
pay be considered in determining
his or her participation in the costs
of OIB services?

(a) Participation of individuals in cost
of services. (1) A State is neither re-
quired to charge nor prohibited from
charging consumers for the cost of IL
services provided under the Inde-

§367.67

pendent Living Services for Older Indi-
viduals Who Are Blind program;

(2) If a State charges consumers or
allows other service providers to
charge for the cost of IL services pro-
vided under the Independent Living
Services for Older Individuals Who Are
Blind program, a State is neither re-
quired to nor prohibited from consid-
ering the ability of individual con-
sumers to pay for the cost of these
services in determining how much a
particular consumer must contribute
to the costs of a particular service.

(b) State policies on cost of services. If
a State chooses to charge or allow
other service providers to charge con-
sumers for the cost of IL services pro-
vided under the Independent Living
Services for Older Individuals Who Are
Blind program and if a State chooses to
consider and allow other service pro-
viders to consider the ability of indi-
vidual consumers to pay for the cost of
IL services provided under the Inde-
pendent Living Services for Older Indi-
vidual Who Are Blind program, the
State must maintain policies that—

(1) Specify the type of IL services for
which costs may be charged and the
type of IL services for which a finan-
cial need test may be applied;

(2) Explain the method for deter-
mining the amount charged for the IL
services and how any financial need
test will be applied;

(3) Ensure costs are charged uni-
formly so that all individuals are treat-
ed equally;

(4) Ensure that if costs are charged or
financial need is considered, the con-
sumer’s required participation is not so
high that it effectively denies the indi-
vidual a necessary service;

(5) Require documentation of an indi-
vidual’s participation in the cost of
any IL services provided, including the
determination of an individual’s finan-
cial need; and

(6) Provide that individuals who have
been determined eligible for Social Se-
curity benefits under Titles II and XVI
of the Social Security Act may not be
charged any cost to receive IL services
under this program.

(c) Policies on consumer financial par-
ticipation. If a State permits other serv-
ice providers to charge the costs of IL
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services provided under the Inde-
pendent Living Services for Older Indi-
viduals Who Are Blind program, or
chooses to allow other service pro-
viders to consider the ability of indi-
vidual consumers to contribute to the
cost of IL services provided through
the Independent Living Services for
Older Individuals Who Are Blind pro-
gram, the State must require that such
service providers comply with the
State’s written policies regarding con-
sumer financial participation in the
cost of IL services.

(Authority: Section 12(c) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C.
709(c)).

§367.68 What notice must be given
about the Client Assistance Pro-
gram (CAP)?

The DSA and all other service pro-
viders under this part shall use formats
that are accessible to notify individ-
uals seeking or receiving services
under this part about—

(a) The availability of CAP author-
ized by section 112 of the Act;

(b) The purposes of the services pro-
vided under the CAP; and

(c) How to contact the CAP.

(Authority: Section 20 of the Rehabilitation
Act of 1973, as amended; 29 U.S.C. 717)

§367.69 What are the special require-
ments pertaining to the protection,
use, and release of personal infor-
mation?

(a) General provisions. The DSA and
all other service providers under this
part shall adopt and implement poli-
cies and procedures to safeguard the
confidentiality of all personal informa-
tion, including photographs and lists of
names. These policies and procedures
must assure that—

(1) Specific safeguards protect cur-
rent and stored personal information,
including a requirement that data only
be released when governed by a written
agreement between the DSA and other
service providers and the receiving en-
tity under paragraphs (d) and (e)(1) of
this section, which addresses the re-
quirements in this section;

(2) All applicants for, or recipients of,
services under this part and, as appro-
priate, those individuals’ legally au-
thorized representatives, service pro-
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viders, cooperating agencies, and inter-
ested persons are informed of the con-
fidentiality of personal information
and the conditions for gaining access
to and releasing this information;

(3) All applicants or their legally au-
thorized representatives are informed
about the service provider’s need to
collect personal information and the
policies governing its use, including—

(i) Identification of the authority
under which information is collected;

(ii) Explanation of the principal pur-
poses for which the service provider in-
tends to use or release the information;

(iii) Explanation of whether pro-
viding requested information to the
service provider is mandatory or vol-
untary and the effects to the individual
of not providing requested information;

(iv) Identification of those situations
in which the service provider requires
or does not require informed written
consent of the individual or his or her
legally authorized representative be-
fore information may be released; and

(v) Identification of other agencies to
which information is routinely re-
leased;

(4) Persons who do not speak, listen,
read, or write English proficiently or
who rely on alternative modes of com-
munication must be provided an expla-
nation of service provider policies and
procedures affecting personal informa-
tion through methods that can be
meaningfully understood by them;

(b) At least the same protections are
provided to individuals served under
this part as provided by State laws and
regulations; and

(6) Access to records is governed by
rules established by the service pro-
vider and any fees charged for copies of
records are reasonable and cover only
extraordinary costs of duplication or
making extensive searches.

(b) Service provider use. All personal
information in the possession of the
service provider may be used only for
the purposes directly connected with
the provision of services under this
part and the administration of the pro-
gram under which services are provided
under this part. Information con-
taining identifiable personal informa-
tion may not be shared with advisory
or other bodies that do not have offi-
cial responsibility for the provision of
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services under this part or the adminis-
tration of the program under which
services are provided under this part.
In the provision of services under this
part or the administration of the pro-
gram under which services are provided
under this part, the service provider
may obtain personal information from
other service providers and cooperating
agencies under assurances that the in-
formation may not be further divulged,
except as provided under paragraphs
(c), (d), and (e) of this section.

(c) Release to recipients of services
under this part. (1) Except as provided
in paragraphs (c)(2) and (3) of this sec-
tion, if requested in writing by a recipi-
ent of services under this part, the
service provider shall release all infor-
mation in that individual’s record of
services to the individual or the indi-
vidual’s legally authorized representa-
tive in a timely manner.

(2) Medical, psychological, or other
information that the service provider
determines may be harmful to the indi-
vidual may not be released directly to
the individual, but must be provided
through a qualified medical or psycho-
logical professional or the individual’s
legally authorized representative.

(3) If personal information has been
obtained from another agency or orga-
nization, it may be released only by, or
under the conditions established by,
the other agency or organization.

(d) Release for audit, evaluation, and
research. Personal information may be
released to an organization, agency, or
individual engaged in audit, evalua-
tion, or research activities only for
purposes directly connected with the
administration of a program under this
part, or for purposes that would signifi-
cantly improve the quality of life for
individuals served under this part and
only if, in accordance with a written
agreement, the organization, agency,
or individual assures that—

(1) The information will be used only
for the purposes for which it is being
provided;

(2) The information will be released
only to persons officially connected
with the audit, evaluation, or research;

(3) The information will not be re-
leased to the involved individual;
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(4) The information will be managed
in a manner to safeguard confiden-
tiality; and

(5) The final product will not reveal
any personally identifying information
without the informed written consent
of the involved individual or the indi-
vidual’s legally authorized representa-
tive.

(e) Release to other programs or au-
thorities. (1) Upon receiving the in-
formed written consent of the indi-
vidual or, if appropriate, the individ-
ual’s legally authorized representative,
the service provider may release per-
sonal information to another agency or
organization, in accordance with a
written agreement, for the latter’s pro-
gram purposes only to the extent that
the information may be released to the
involved individual and only to the ex-
tent that the other agency or organiza-
tion demonstrates that the informa-
tion requested is necessary for the
proper administration of its program.

(2) Medical or psychological informa-
tion may be released pursuant to para-
graph (e)(1) of this section if the other
agency or organization assures the
service provider that the information
will be used only for the purpose for
which it is being provided and will not
be further released to the individual.

(3) The service provider shall release
personal information if required by
Federal laws or regulations.

(4) The service provider shall release
personal information in response to in-
vestigations in connection with law en-
forcement, fraud, or abuse, unless ex-
pressly prohibited by Federal or State
laws or regulations, and in response to
judicial order.

(5) The service provider also may re-
lease personal information to protect
the individual or others if the indi-
vidual poses a threat to his or her safe-
ty or to the safety of others.

(Authority: Section 12(c) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C. 709(c))

§367.70 What access to records must
be provided?

For the purpose of conducting audits,
examinations, and compliance reviews,
the DSA and all other service providers
shall provide access to the Secretary
and the Comptroller General, or any of
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their duly authorized representatives,
to—

(a) The records maintained under
this part;

(b) Any other books, documents, pa-
pers, and records of the recipients that
are pertinent to the financial assist-
ance received under this part; and

(c) All individual case records or files
or consumer service records of individ-
uals served under this part, including
names, addresses, photographs, and
records of evaluation included in those
individual case records or files or con-
sumer service records.

(Authority: Section 12(c) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C. 709(c))

§367.71 What records must be main-
tained?

The DSA and all other service pro-
viders shall maintain—

(a) Records that fully disclose and
document—

(1) The amount and disposition by
the recipient of that financial assist-
ance;

(2) The total cost of the project or
undertaking in connection with which
the financial assistance is given or
used;

(3) The amount of that portion of the
cost of the project or undertaking sup-
plied by other sources; and

(4) Compliance with the requirements
of this part; and

(b) Other records that the Secretary
determines to be appropriate to facili-
tate an effective audit.

(Authority: Section 12(c) of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C. 709(c))

PART 369 [RESERVED]

PART 370—CLIENT ASSISTANCE
PROGRAM

Subpart A—General

Sec.

370.1 What is the Client Assistance Program
(CAP)?

370.2 Who is eligible for an award?

370.3 Who is eligible for services and infor-
mation under the CAP?

370.4 What kinds of activities may the Sec-
retary fund?

370.5 What regulations apply?

370.6 What definitions apply?
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370.7 What shall the designated agency do
to make its services accessible?

Subpart B—What Requirements Apply to
Redesignation?

370.10 When do the requirements for redes-
ignation apply?

370.11 What requirements apply to a notice
of proposed redesignation?

370.12 How does a designated agency pre-
serve its right to appeal a redesignation?

370.13 What are the requirements for a deci-
sion to redesignate?

370.14 How does a designated agency appeal
a written decision to redesignate?

370.15 What must the Governor of a State do
upon receipt of a copy of a designated
agency’s written appeal to the Sec-
retary?

370.16 How does the Secretary review an ap-
peal of a redesignation?

370.17 When does a redesignation become ef-
fective?

Subpart C—What Are the Requirements for
Requesting a Grant?

370.20 What must be included in a request
for a grant?

Subpart D—How Does the Secretary
Allocate and Readllocate Funds to a State?

370.30 How does
funds?

370.31 How does the Secretary reallocate
funds?

Subpart E—What Post-Award Conditions
Must Be Met by a Designated Agency?

the Secretary allocate

370.40 What are allowable costs?

370.41 What conflict of interest provision
applies to employees of a designated
agency?

370.42 What access must the CAP be af-
forded to policymaking and administra-
tive personnel?

370.43 What requirement applies to the use
of mediation procedures?

370.44 What reporting requirement applies
to each designated agency?

370.45 What limitation applies to the pur-
suit of legal remedies?

370.46 What consultation requirement ap-
plies to a Governor of a State?

370.47 What is program income and how
may it be used?

370.48 When must grant funds and program
income be obligated?

370.49 What are the special requirements
pertaining to the protection, use, and re-
lease of personal information?

AUTHORITY: Section 112 of the Rehabilita-
tion Act of 1973, as amended; 29 U.S.C. 732,
unless otherwise noted.
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