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(7) Provision of locker rooms, prac-
tice and competitive facilities; 

(8) Provision of medical and training 
facilities and services; 

(9) Provision of housing and dining 
facilities and services; 

(10) Publicity. 

Unequal aggregate expenditures for 
members of each sex or unequal ex-
penditures for male and female teams 
if a recipient operates or sponsors sepa-
rate teams will not constitute non-
compliance with this section, but the 
Assistant Secretary may consider the 
failure to provide necessary funds for 
teams for one sex in assessing equality 
of opportunity for members of each 
sex. 

(d) Adjustment period. A recipient 
which operates or sponsors inter-
scholastic, intercollegiate, club or in-
tramural athletics at the elementary 
school level shall comply fully with 
this section as expeditiously as pos-
sible but in no event later than one 
year from the effective date of this reg-
ulation. A recipient which operates or 
sponsors interscholastic, intercolle-
giate, club or intramural athletics at 
the secondary or post-secondary school 
level shall comply fully with this sec-
tion as expeditiously as possible but in 
no event later than three years from 
the effective date of this regulation. 

(Authority: Secs. 901, 902, Education Amend-
ments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 
1682; and Sec. 844, Education Amendments of 
1974, Pub. L. 93–380, 88 Stat. 484) 

EFFECTIVE DATE NOTE: At 85 FR 30579, May 
19, 2020, § 106.41 was amended by removing the 
parenthetical authority citation at the end 
of the section, effective Aug. 14, 2020. 

§ 106.42 Textbooks and curricular ma-
terial. 

Nothing in this regulation shall be 
interpreted as requiring or prohibiting 
or abridging in any way the use of par-
ticular textbooks or curricular mate-
rials. 

(Authority: Secs. 901, 902, Education Amend-
ments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 
1682) 

EFFECTIVE DATE NOTE: At 85 FR 30579, May 
19, 2020, § 106.42 was amended by removing the 
parenthetical authority citation at the end 
of the section, effective Aug. 14, 2020. 

§ 106.43 Standards for measuring skill 
or progress in physical education 
classes. 

If use of a single standard of meas-
uring skill or progress in physical edu-
cation classes has an adverse effect on 
members of one sex, the recipient shall 
use appropriate standards that do not 
have that effect. 

(Authority: 20 U.S.C. 1681, 1682) 

[71 FR 62543, Oct. 25, 2006] 

EFFECTIVE DATE NOTE: At 85 FR 30579, May 
19, 2020, § 106.43 was amended by removing the 
parenthetical authority citation at the end 
of the section, effective Aug. 14, 2020. 

§ 106.44 Recipient’s response to sexual 
harassment. 

(a) General response to sexual harass-
ment. A recipient with actual knowl-
edge of sexual harassment in an edu-
cation program or activity of the re-
cipient against a person in the United 
States, must respond promptly in a 
manner that is not deliberately indif-
ferent. A recipient is deliberately indif-
ferent only if its response to sexual 
harassment is clearly unreasonable in 
light of the known circumstances. For 
the purposes of this section, §§ 106.30, 
and 106.45, ‘‘education program or ac-
tivity’’ includes locations, events, or 
circumstances over which the recipient 
exercised substantial control over both 
the respondent and the context in 
which the sexual harassment occurs, 
and also includes any building owned 
or controlled by a student organization 
that is officially recognized by a post-
secondary institution. A recipient’s re-
sponse must treat complainants and re-
spondents equitably by offering sup-
portive measures as defined in § 106.30 
to a complainant, and by following a 
grievance process that complies with 
§ 106.45 before the imposition of any dis-
ciplinary sanctions or other actions 
that are not supportive measures as de-
fined in § 106.30, against a respondent. 
The Title IX Coordinator must prompt-
ly contact the complainant to discuss 
the availability of supportive measures 
as defined in § 106.30, consider the com-
plainant’s wishes with respect to sup-
portive measures, inform the complain-
ant of the availability of supportive 
measures with or without the filing of 
a formal complaint, and explain to the 
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complainant the process for filing a 
formal complaint. The Department 
may not deem a recipient to have satis-
fied the recipient’s duty to not be de-
liberately indifferent under this part 
based on the recipient’s restriction of 
rights protected under the U.S. Con-
stitution, including the First Amend-
ment, Fifth Amendment, and Four-
teenth Amendment. 

(b) Response to a formal complaint. (1) 
In response to a formal complaint, a re-
cipient must follow a grievance process 
that complies with § 106.45. With or 
without a formal complaint, a recipi-
ent must comply with § 106.44(a). 

(2) The Assistant Secretary will not 
deem a recipient’s determination re-
garding responsibility to be evidence of 
deliberate indifference by the recipi-
ent, or otherwise evidence of discrimi-
nation under title IX by the recipient, 
solely because the Assistant Secretary 
would have reached a different deter-
mination based on an independent 
weighing of the evidence. 

(c) Emergency removal. Nothing in this 
part precludes a recipient from remov-
ing a respondent from the recipient’s 
education program or activity on an 
emergency basis, provided that the re-
cipient undertakes an individualized 
safety and risk analysis, determines 
that an immediate threat to the phys-
ical health or safety of any student or 
other individual arising from the alle-
gations of sexual harassment justifies 
removal, and provides the respondent 
with notice and an opportunity to chal-
lenge the decision immediately fol-
lowing the removal. This provision 
may not be construed to modify any 
rights under the Individuals with Dis-
abilities Education Act, Section 504 of 
the Rehabilitation Act of 1973, or the 
Americans with Disabilities Act. 

(d) Administrative leave. Nothing in 
this subpart precludes a recipient from 
placing a non-student employee re-
spondent on administrative leave dur-
ing the pendency of a grievance process 
that complies with § 106.45. This provi-
sion may not be construed to modify 
any rights under Section 504 of the Re-
habilitation Act of 1973 or the Ameri-
cans with Disabilities Act. 

EFFECTIVE DATE NOTE: At 85 FR 30574, May 
19, 2020, § 106.44 was added, effective Aug. 14, 
2020. 

§ 106.45 Grievance process for formal 
complaints of sexual harassment. 

(a) Discrimination on the basis of sex. A 
recipient’s treatment of a complainant 
or a respondent in response to a formal 
complaint of sexual harassment may 
constitute discrimination on the basis 
of sex under title IX. 

(b) Grievance process. For the purpose 
of addressing formal complaints of sex-
ual harassment, a recipient’s grievance 
process must comply with the require-
ments of this section. Any provisions, 
rules, or practices other than those re-
quired by this section that a recipient 
adopts as part of its grievance process 
for handling formal complaints of sex-
ual harassment as defined in § 106.30, 
must apply equally to both parties. 

(1) Basic requirements for grievance 
process. A recipient’s grievance process 
must— 

(i) Treat complainants and respond-
ents equitably by providing remedies 
to a complainant where a determina-
tion of responsibility for sexual harass-
ment has been made against the re-
spondent, and by following a grievance 
process that complies with this section 
before the imposition of any discipli-
nary sanctions or other actions that 
are not supportive measures as defined 
in § 106.30, against a respondent. Rem-
edies must be designed to restore or 
preserve equal access to the recipient’s 
education program or activity. Such 
remedies may include the same indi-
vidualized services described in § 106.30 
as ‘‘supportive measures’’; however, 
remedies need not be non-disciplinary 
or non-punitive and need not avoid bur-
dening the respondent; 

(ii) Require an objective evaluation 
of all relevant evidence—including 
both inculpatory and exculpatory evi-
dence—and provide that credibility de-
terminations may not be based on a 
person’s status as a complainant, re-
spondent, or witness; 

(iii) Require that any individual des-
ignated by a recipient as a Title IX Co-
ordinator, investigator, decision- 
maker, or any person designated by a 
recipient to facilitate an informal reso-
lution process, not have a conflict of 
interest or bias for or against com-
plainants or respondents generally or 
an individual complainant or respond-
ent. A recipient must ensure that Title 
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