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§ 106.30

pregnancy, or recovery therefrom, or
establish or follow any rule or practice
which so discriminates or excludes;
(3) Shall treat disabilities related to
pregnancy, childbirth, termination of
pregnancy, or recovery therefrom in
the same manner and under the same
policies as any other temporary disability or physical condition; and
(4) Shall not make pre-admission inquiry as to the marital status of an applicant for admission, including whether such applicant is ‘‘Miss’’ or ‘‘Mrs.’’
A recipient may make pre-admission
inquiry as to the sex of an applicant for
admision, but only if such inquiry is
made equally of such applicants of both
sexes and if the results of such inquiry
are not used in connection with discrimination prohibited by this part.
(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681,
1682)
EFFECTIVE DATE NOTE: At 85 FR 30579, May
19, 2020, § 106.21 was amended by removing the
parenthetical authority citation at the end
of the section, effective Aug. 14, 2020.

§ 106.22

Preference in admission.

A recipient to which this subpart applies shall not give preference to applicants for admission, on the basis of attendance at any educational institution or other school or entity which admits as students only or predominantly
members of one sex, if the giving of
such preference has the effect of discriminating on the basis of sex in violation of this subpart.
(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681,
1682)
EFFECTIVE DATE NOTE: At 85 FR 30579, May
19, 2020, § 106.22 was amended by removing the
parenthetical authority citation at the end
of the section, effective Aug. 14, 2020.

§ 106.23

Recruitment.

(a) Nondiscriminatory recruitment. A
recipient to which this subpart applies
shall not discriminate on the basis of
sex in the recruitment and admission
of students. A recipient may be required to undertake additional recruitment efforts for one sex as remedial action pursuant to § 106.3(a), and may
choose to undertake such efforts as affirmative action pursuant to § 106.3(b).

(b) Recruitment at certain institutions.
A recipient to which this subpart applies shall not recruit primarily or exclusively at educational institutions,
schools or entities which admit as students only or predominantly members
of one sex, if such actions have the effect of discriminating on the basis of
sex in violation of this subpart.
(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681,
1682)
EFFECTIVE DATE NOTE: At 85 FR 30579, May
19, 2020, § 106.23 was amended by removing the
parenthetical authority citation at the end
of the section, effective Aug. 14, 2020.

§ 106.24 Severability.
If any provision of this subpart or its
application to any person, act, or practice is held invalid, the remainder of
the subpart or the application of its
provisions to any person, act, or practice shall not be affected thereby.
EFFECTIVE DATE NOTE: At 85 FR 30574, May
19, 2020, § 106.24 was added, effective Aug. 14,
2020.

Subpart D—Discrimination on the
Basis of Sex in Education Programs or Activities Prohibited
§ 106.30 Definitions.
(a) As used in this part:
Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipient’s Title IX
Coordinator or any official of the recipient who has authority to institute
corrective measures on behalf of the
recipient, or to any employee of an elementary and secondary school. Imputation of knowledge based solely on vicarious liability or constructive notice
is insufficient to constitute actual
knowledge. This standard is not met
when the only official of the recipient
with actual knowledge is the respondent. The mere ability or obligation to
report sexual harassment or to inform
a student about how to report sexual
harassment, or having been trained to
do so, does not qualify an individual as
one who has authority to institute corrective measures on behalf of the recipient. ‘‘Notice’’ as used in this paragraph includes, but is not limited to, a
report of sexual harassment to the

361

VerDate Sep<11>2014

14:00 Nov 24, 2020

Jkt 250140

PO 00000

Frm 00371

Fmt 8010

Sfmt 8010

Y:\SGML\250140.XXX

250140

§ 106.30

34 CFR Ch. I (7–1–20 Edition)

Title IX Coordinator as described in
§ 106.8(a).
Complainant means an individual who
is alleged to be the victim of conduct
that could constitute sexual harassment.
Consent. The Assistant Secretary will
not require recipients to adopt a particular definition of consent with respect to sexual assault, as referenced in
this section.
Formal complaint means a document
filed by a complainant or signed by the
Title IX Coordinator alleging sexual
harassment against a respondent and
requesting that the recipient investigate the allegation of sexual harassment. At the time of filing a formal
complaint, a complainant must be participating in or attempting to participate in the education program or activity of the recipient with which the formal complaint is filed. A formal complaint may be filed with the Title IX
Coordinator in person, by mail, or by
electronic mail, by using the contact
information required to be listed for
the Title IX Coordinator under
§ 106.8(a), and by any additional method
designated by the recipient. As used in
this paragraph, the phrase ‘‘document
filed by a complainant’’ means a document or electronic submission (such as
by electronic mail or through an online
portal provided for this purpose by the
recipient) that contains the complainant’s physical or digital signature, or
otherwise indicates that the complainant is the person filing the formal complaint. Where the Title IX Coordinator
signs a formal complaint, the Title IX
Coordinator is not a complainant or
otherwise a party under this part or
under § 106.45, and must comply with
the requirements of this part, including § 106.45(b)(1)(iii).
Respondent means an individual who
has been reported to be the perpetrator
of conduct that could constitute sexual
harassment.
Sexual harassment means conduct on
the basis of sex that satisfies one or
more of the following:
(1) An employee of the recipient conditioning the provision of an aid, benefit, or service of the recipient on an
individual’s participation in unwelcome sexual conduct;

(2) Unwelcome conduct determined
by a reasonable person to be so severe,
pervasive, and objectively offensive
that it effectively denies a person
equal access to the recipient’s education program or activity; or
(3) ‘‘Sexual assault’’ as defined in 20
U.S.C. 1092(f)(6)(A)(v), ‘‘dating violence’’ as defined in 34 U.S.C.
12291(a)(10), ‘‘domestic violence’’ as defined in 34 U.S.C. 12291(a)(8), or ‘‘stalking’’ as defined in 34 U.S.C. 12291(a)(30).
Supportive measures means non-disciplinary, non-punitive individualized
services offered as appropriate, as reasonably available, and without fee or
charge to the complainant or the respondent before or after the filing of a
formal complaint or where no formal
complaint has been filed. Such measures are designed to restore or preserve
equal access to the recipient’s education program or activity without unreasonably burdening the other party,
including measures designed to protect
the safety of all parties or the recipient’s educational environment, or
deter sexual harassment. Supportive
measures may include counseling, extensions of deadlines or other courserelated adjustments, modifications of
work or class schedules, campus escort
services, mutual restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and monitoring of certain areas of the campus,
and other similar measures. The recipient must maintain as confidential any
supportive measures provided to the
complainant or respondent, to the extent that maintaining such confidentiality would not impair the ability of
the recipient to provide the supportive
measures. The Title IX Coordinator is
responsible for coordinating the effective implementation of supportive
measures.
(b) As used in §§ 106.44 and 106.45:
Elementary and secondary school
means a local educational agency
(LEA), as defined in the Elementary
and Secondary Education Act of 1965,
as amended by the Every Student Succeeds Act, a preschool, or a private elementary or secondary school.
Postsecondary institution means an institution of graduate higher education
as defined in § 106.2(l), an institution of
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§ 106.31

undergraduate higher education as defined in § 106.2(m), an institution of professional education as defined in
§ 106.2(n), or an institution of vocational education as defined in § 106.2(o).
EFFECTIVE DATE NOTE: At 85 FR 30574, May
19, 2020, § 106.30 was added, effective Aug. 14,
2020.

§ 106.31 Education programs or activities.
(a) General. Except as provided elsewhere in this part, no person shall, on
the basis of sex, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under
any academic, extracurricular, research, occupational training, or other
education program or activity operated
by a recipient which receives Federal
financial assistance. This subpart does
not apply to actions of a recipient in
connection with admission of its students to an education program or activity of (1) a recipient to which subpart C does not apply, or (2) an entity,
not a recipient, to which subpart C
would not apply if the entity were a recipient.
(b) Specific prohibitions. Except as provided in this subpart, in providing any
aid, benefit, or service to a student, a
recipient shall not, on the basis of sex:
(1) Treat one person differently from
another in determining whether such
person satisfies any requirement or
condition for the provision of such aid,
benefit, or service;
(2) Provide different aid, benefits, or
services or provide aid, benefits, or
services in a different manner;
(3) Deny any person any such aid,
benefit, or service;
(4) Subject any person to separate or
different rules of behavior, sanctions,
or other treatment;
(5) Apply any rule concerning the
domicile or residence of a student or
applicant, including eligibility for instate fees and tuition;
(6) Aid or perpetuate discrimination
against any person by providing significant assistance to any agency, organization, or person which discriminates on the basis of sex in providing
any aid, benefit or service to students
or employees;

(7) Otherwise limit any person in the
enjoyment of any right, privilege, advantage, or opportunity.
(c) Assistance administered by a recipient educational institution to study at a
foreign institution. A recipient educational institution may administer or
assist in the administration of scholarships, fellowships, or other awards established by foreign or domestic wills,
trusts, or similar legal instruments, or
by acts of foreign governments and restricted to members of one sex, which
are designed to provide opportunities
to study abroad, and which are awarded to students who are already matriculating at or who are graduates of the
recipient institution; Provided, a recipient educational institution which administers or assists in the administration of such scholarships, fellowships,
or other awards which are restricted to
members of one sex provides, or otherwise makes available reasonable opportunities for similar studies for members of the other sex. Such opportunities may be derived from either domestic or foreign sources.
(d) Aid, benefits or services not provided
by recipient. (1) This paragraph applies
to any recipient which requires participation by any applicant, student, or
employee in any education program or
activity not operated wholly by such
recipient, or which facilitates, permits,
or considers such participation as part
of or equivalent to an education program or activity operated by such recipient, including participation in educational consortia and cooperative employment and student-teaching assignments.
(2) Such recipient:
(i) Shall develop and implement a
procedure designed to assure itself that
the operator or sponsor of such other
education program or activity takes no
action affecting any applicant, student,
or employee of such recipient which
this part would prohibit such recipient
from taking; and
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