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shall be supported by reliable and pro-
bative evidence. The decision of the ad-
ministrative law judge shall become 
final agency action within the meaning 
of 5 U.S.C. 704 unless an appeal is made 
pursuant to the procedures set forth in 
§§ 2570.169 through 2570.171 of this sub-
part. 

§ 2570.169 Review by the Secretary. 

(a) The Secretary may review a deci-
sion of an administrative law judge. 
Such a review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such decision. In all other cases, the 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 
seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of a notice of appeal, 
the Secretary shall request the Chief 
Administrative Law Judge to submit 
to him or her a copy of the entire 
record before the administrative law 
judge. 

§ 2570.170 Scope of review. 

The review of the Secretary shall not 
be a de novo proceeding but rather a 
review of the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2570.171 Procedures for review by 
the Secretary. 

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a 
briefing schedule which shall be served 
on all parties of record. Upon motion of 
one or more of the parties, the Sec-
retary may, in his or her discretion, 
permit the submission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 

shall be final agency action within the 
meaning of 5 U.S.C. 704. 

PART 2571—PROCEDURAL REGULA-
TIONS FOR ADMINISTRATION 
AND ENFORCEMENT UNDER THE 
EMPLOYEE RETIREMENT INCOME 
SECURITY ACT 

Subpart A—Procedures for Administrative 
Hearings on the Issuance of Cease 
and Desist Orders Under ERISA Section 
521—Multiple Employer Welfare Ar-
rangements 

Sec. 
2571.1 Scope of rules. 
2571.2 Definitions. 
2571.3 Service: copies of documents and 

pleadings. 
2571.4 Parties. 
2571.5 Consequences of default. 
2571.6 Consent order or settlement. 
2571.7 Scope of discovery. 
2571.8 Summary decision. 
2571.9 Decision of the administrative law 

judge. 
2571.10 Review by the Secretary. 
2571.11 Scope of review by the Secretary. 
2571.12 Procedures for review by the Sec-

retary. 
2571.13 Effective date. 

Subpart B [Reserved] 

AUTHORITY: 29 U.S.C. 1002(40), 1132, 1135; 
and 1151, Secretary of Labor’s Order 1–2011, 77 
FR 1088 (January 9, 2012). 

SOURCE: 78 FR 13808, Mar. 1, 2013, unless 
otherwise noted. 

Subpart A—Procedures for Admin-
istrative Hearings on the 
Issuance of Cease and Desist 
Orders Under ERISA Section 
521—Multiple Employer Wel-
fare Arrangements 

§ 2571.1 Scope of rules. 
The rules of practice set forth in this 

part apply to ex parte cease and desist 
order proceedings under section 521 of 
the Employee Retirement Income Se-
curity Act of 1974, as amended 
(ERISA). The rules of procedure for ad-
ministrative hearings published by the 
Department’s Office of Administrative 
Law Judges at part 18 of this title will 
apply to matters arising under ERISA 
section 521 except as modified by this 
section. These proceedings shall be 
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conducted as expeditiously as possible, 
and the parties and the Office of the 
Administrative Law Judges shall make 
every effort to avoid delay at each 
stage of the proceedings. 

§ 2571.2 Definitions. 
For section 521 proceedings, this sec-

tion shall apply in lieu of the defini-
tions in § 18.2 of this title: 

(a) Adjudicatory proceeding means a 
judicial-type proceeding before an ad-
ministrative law judge leading to an 
order; 

(b) Administrative law judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

(c) Answer means a written state-
ment that is supported by reference to 
specific circumstances or facts sur-
rounding the temporary order issued 
pursuant to 29 CFR 2560.521–1(c); 

(d) Commencement of proceeding is the 
filing of an answer by the respondent; 

(e) Consent agreement means a pro-
posed written agreement and order 
containing a specified proposed remedy 
or other relief acceptable to the Sec-
retary and consenting parties; 

(f) Final order means a cease and de-
sist order that is a final order of the 
Secretary of Labor under ERISA sec-
tion 521. Such final order may result 
from a decision of an administrative 
law judge or of the Secretary on review 
of a decision of an administrative law 
judge, or from the failure of a party to 
invoke the procedures for a hearing 
under 29 CFR 2560.521–1 within the pre-
scribed time limit. A final order shall 
constitute a final agency action within 
the meaning of 5 U.S.C. 704; 

(g) Hearing means that part of a sec-
tion 521 proceeding which involves the 
submission of evidence, either by oral 
presentation or written submission, to 
the administrative law judge; 

(h) Order means the whole or any 
part of a final procedural or sub-
stantive disposition of a section 521 
proceeding; 

(i) Party includes a person or agency 
named or admitted as a party to a sec-
tion 521 proceeding; 

(j) Person includes an individual, 
partnership, corporation, employee 
welfare benefit plan, association, or 
other entity or organization; 

(k) Petition means a written request, 
made by a person or party, for some af-
firmative action; 

(l) Respondent means the party 
against whom the Secretary is seeking 
to impose a cease and desist order 
under ERISA section 521; 

(m) Secretary means the Secretary of 
Labor or his or her delegate; 

(n) Section 521 proceeding means an 
adjudicatory proceeding relating to the 
issuance of a temporary order under 29 
CFR 2560.521–1 and section 521 of 
ERISA; 

(o) Solicitor means the Solicitor of 
Labor or his or her delegate; and 

(p) Temporary order means the tem-
porary cease and desist order issued by 
the Secretary under 29 CFR 2560.521– 
1(c) and section 521 of ERISA. 

§ 2571.3 Service: copies of documents 
and pleadings. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.3 of this 
title: 

(a) In general. Copies of all documents 
shall be served on all parties of record. 
All documents should clearly designate 
the docket number, if any, and short 
title of all matters. All documents to 
be filed shall be delivered or mailed to 
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges, 800 K Street 
NW., Suite 400, Washington, DC 20001– 
8002, or to the OALJ Regional Office to 
which the section 521 proceeding may 
have been transferred for hearing. Each 
document filed shall be clear and leg-
ible. 

(b) By parties. All motions, petitions, 
pleadings, briefs, or other documents 
shall be filed with the Office of Admin-
istrative Law Judges with a copy, in-
cluding any attachments, to all other 
parties of record. When a party is rep-
resented by an attorney, service shall 
be made upon the attorney. Service of 
any document upon any party may be 
made by personal delivery or by mail-
ing a copy to the last known address. 
The Secretary shall be served by deliv-
ery to the Associate Solicitor, Plan 
Benefits Security Division, ERISA Sec-
tion 521 Proceeding, P.O. Box 1914, 
Washington, DC 20013 and any attorney 
named for service of process as set 
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forth in the temporary order. The per-
son serving the document shall certify 
to the manner of date and service. 

(c) By the Office of Administrative Law 
Judges. Service of orders, decisions, and 
all other documents shall be made in 
such manner as the Office of Adminis-
trative Law Judges determines to the 
last known address. 

(d) Form of pleadings. 
(1) Every pleading or other paper 

filed in a section 521 proceeding shall 
designate the Employee Benefits Secu-
rity Administration (EBSA) as the 
agency under which the proceeding is 
instituted, the title of the proceeding, 
the docket number (if any) assigned by 
the Office of Administrative Law 
Judges and a designation of the type of 
pleading or paper (e.g., notice, motion 
to dismiss, etc.). The pleading or paper 
shall be signed and shall contain the 
address and telephone number of the 
party or person representing the party. 
Although there are no formal specifica-
tions for documents, they should be 
printed when possible on standard size 
81⁄2 × 11 inch paper. 

(2) Illegible documents, whether 
handwritten, printed, photocopies, or 
otherwise, will not be accepted. Papers 
may be reproduced by any duplicating 
process provided all copies are clear 
and legible. 

§ 2571.4 Parties. 
For section 521 proceedings, this sec-

tion shall apply in lieu of § 18.10 of this 
title: 

(a) The term ‘‘party’’ wherever used 
in these rules shall include any person 
that is a subject of the temporary 
order and is challenging the temporary 
order under these section 521 pro-
ceedings, and the Secretary. A party 
challenging a temporary order shall be 
designated as the ‘‘respondent.’’ The 
Secretary shall be designated as the 
‘‘complainant.’’ 

(b) Other persons shall be permitted 
to participate as parties only if the ad-
ministrative law judge finds that the 
final decision could directly and ad-
versely affect them or the class they 
represent, that they may contribute 
materially to the disposition of the 
section 521 proceeding and their inter-
est is not adequately represented by 
the existing parties, and that in the 

discretion of the administrative law 
judge the participation of such persons 
would be appropriate. 

(c) A person not named in a tem-
porary order, but wishing to partici-
pate as a respondent under this section 
shall submit a petition to the adminis-
trative law judge within fifteen (15) 
days after the person has knowledge of, 
or should have known about, the sec-
tion 521 proceeding. The petition shall 
be filed with the administrative law 
judge and served on each person who 
has been made a party at the time of 
filing. Such petition shall concisely 
state: 

(1) Petitioner’s interest in the sec-
tion 521 proceeding (including how the 
section 521 proceedings will directly 
and adversely affect them or the class 
they represent and why their interest 
is not adequately represented by the 
existing parties); 

(2) How his or her participation as a 
party will contribute materially to the 
disposition of the section 521 pro-
ceeding; 

(3) Who will appear for the petitioner; 
(4) The issues on which petitioner 

wishes to participate; and 
(5) Whether petitioner intends to 

present witnesses. 
(d) Objections to the petition may be 

filed by a party within fifteen (15) days 
of the filing of the petition. If objec-
tions to the petition are filed, the ad-
ministrative law judge shall then de-
termine whether petitioners have the 
requisite interest to be a party in the 
section 521 proceeding, as defined in 
paragraph (b) of this section, and shall 
permit or deny participation accord-
ingly. Where persons with common in-
terest file petitions to participate as 
parties in a section 521 proceeding, the 
administrative law judge may request 
all such petitioners to designate a sin-
gle representative, or the administra-
tive law judge may designate one or 
more of the petitioners to represent 
the others. The administrative law 
judge shall give each such petitioner, 
as well as the parties, written notice of 
the decision on his or her petition. For 
each petition granted, the administra-
tive law judge shall provide a brief 
statement of the basis of the decision. 
If the petition is denied, he or she shall 
briefly state the grounds for denial and 
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may consider whether to treat the peti-
tion as a request for participation as 
amicus curiae. 

§ 2571.5 Consequences of default. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.5(b) of 
this title. Failure of the respondent to 
file an answer to the temporary order 
within the 30-day period provided by 29 
CFR 2560.521–1(e) shall constitute a 
waiver of the respondent’s right to ap-
pear and contest the temporary order. 
Such failure shall also be deemed to be 
an admission of the facts as alleged in 
the temporary order for purposes of 
any proceeding involving the order 
issued under section 521 of ERISA. The 
temporary order shall then become the 
final order of the Secretary, within the 
meaning of 29 CFR 2571.2(f), 30 days 
from the date of the service of the tem-
porary order. 

§ 2571.6 Consent order or settlement. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.9 of this 
title: 

(a) In general. At any time after the 
commencement of a section 521 pro-
ceeding, the parties jointly may move 
to defer the hearing for a reasonable 
time in order to negotiate a settlement 
or an agreement containing findings 
and a consent order disposing of the 
whole or any part of the section 521 
proceeding. The administrative law 
judge shall have discretion to allow or 
deny such a postponement and to de-
termine its duration. In exercising this 
discretion, the administrative law 
judge shall consider the nature of the 
section 521 proceeding, the require-
ments of the public interest, the rep-
resentations of the parties and the 
probability of reaching an agreement 
that will result in a just disposition of 
the issues involved. 

(b) Content. Any agreement con-
taining consent findings and an order 
disposing of the section 521 proceeding 
or any part thereof shall also provide: 

(1) That the consent order shall have 
the same force and effect as an order 
made after full hearing; 

(2) That the entire record on which 
the consent order is based shall consist 
solely of the notice and the agreement; 

(3) A waiver of any further proce-
dural steps before the administrative 
law judge; 

(4) A waiver of any right to challenge 
or contest the validity of the consent 
order and decision entered into in ac-
cordance with the agreement; and 

(5) That the consent order and deci-
sion of the administrative law judge 
shall be final agency action within the 
meaning of 5 U.S.C. 704. 

(c) Submission. On or before the expi-
ration of the time granted for negotia-
tions, the parties or their authorized 
representatives or their counsel may: 

(1) Submit the proposed agreement 
containing consent findings and an 
order to the administrative law judge; 

(2) Notify the administrative law 
judge that the parties have reached a 
full settlement and have agreed to dis-
missal of the action subject to compli-
ance with the terms of the settlement; 
or 

(3) Inform the administrative law 
judge that agreement cannot be 
reached. 

(d) Disposition. If a settlement agree-
ment containing consent findings and 
an order, agreed to by all the parties to 
a section 521 proceeding, is submitted 
within the time allowed therefor, the 
administrative law judge shall incor-
porate all of the findings, terms, and 
conditions of the settlement agreement 
and consent order of the parties. Such 
decision shall become a final agency 
action within the meaning of 5 U.S.C. 
704. 

(e) Settlement without consent of all re-
spondents. In cases in which some, but 
not all, of the respondents to a section 
521 proceeding submit an agreement 
and consent order to the administra-
tive law judge, the following procedure 
shall apply: 

(1) If all of the respondents have not 
consented to the proposed settlement 
submitted to the administrative law 
judge, then such non-consenting par-
ties must receive notice and a copy of 
the proposed settlement at the time it 
is submitted to the administrative law 
judge; 

(2) Any non-consenting respondent 
shall have fifteen (15) days to file any 
objections to the proposed settlement 
with the administrative law judge and 
all other parties; 
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(3) If any respondent submits an ob-
jection to the proposed settlement, the 
administrative law judge shall decide 
within thirty (30) days after receipt of 
such objections whether to sign or re-
ject the proposed settlement. Where 
the record lacks substantial evidence 
upon which to base a decision or there 
is a genuine issue of material fact, then 
the administrative law judge may es-
tablish procedures for the purpose of 
receiving additional evidence upon 
which a decision on the contested issue 
may be reasonably based; 

(4) If there are no objections to the 
proposed settlement, or if the adminis-
trative law judge decides to sign the 
proposed settlement after reviewing 
any such objections, the administra-
tive law judge shall incorporate the 
consent agreement into a decision 
meeting the requirements of paragraph 
(d) of this section; and 

(5) If the consent agreement is incor-
porated into a decision meeting the re-
quirements of paragraph (d) of this sec-
tion, the administrative law judge 
shall continue the section 521 pro-
ceeding with respect to any non-con-
senting respondents. 

§ 2571.7 Scope of discovery. 
For section 521 proceedings, this sec-

tion shall apply in lieu of § 18.14 of this 
title: 

(a) A party may file a motion to con-
duct discovery with the administrative 
law judge. The administrative law 
judge may grant a motion for discovery 
only upon a showing of good cause. In 
order to establish ‘‘good cause’’ for the 
purposes of this section, the moving 
party must show that the requested 
discovery relates to a genuine issue as 
to a fact that is material to the section 
521 proceeding. The order of the admin-
istrative law judge shall expressly 
limit the scope and terms of the dis-
covery to that for which ‘‘good cause’’ 
has been shown, as provided in this 
paragraph. 

(b) Any evidentiary privileges apply 
as they would apply in a civil pro-
ceeding in federal district court. For 
example, legal advice provided by an 
attorney to a client is generally pro-
tected from disclosure. Mental impres-
sions, conclusions, opinions, or legal 
theories of a party’s attorney or other 

representative developed in anticipa-
tion of litigation are also generally 
protected from disclosure. The admin-
istrative law judge may not, however, 
protect from discovery or use, relevant 
communications between an attorney 
and a plan administrator or other plan 
fiduciary, or work product, that fall 
under the fiduciary exception to the at-
torney-client or work product privi-
leges. The fiduciary exception to these 
privileges exists when an attorney ad-
vises the plan administrator or other 
plan fiduciary on matters concerning 
plan administration or other fiduciary 
activities. Consequently, the adminis-
trative law judge may not protect such 
communications from discovery or 
from use by the Secretary in the pro-
ceedings. The administrative law judge 
also may also not protect attorney 
work product prepared to assist the fi-
duciary in its fiduciary capacity from 
discovery or from use by the Secretary 
in the proceedings. The fiduciary ex-
ception does not apply, however, to the 
extent that communications were 
made or documents were prepared ex-
clusively to aid the fiduciary person-
ally or for non-fiduciary matters (e.g. 
settlor acts), provided that the plan did 
not pay for the legal services. The Sec-
retary need not make a special show-
ing, such as good cause, merely to ob-
tain information or documents covered 
by the fiduciary exception. Other rel-
evant exceptions to the attorney-client 
or work product privileges shall also 
apply. 

§ 2571.8 Summary decision. 
For section 521 proceedings, this sec-

tion shall apply in lieu of § 18.41 of this 
title: 

(a) No genuine issue of material fact. 
Where the administrative law judge 
finds that no issue of a material fact 
has been raised, he or she may issue a 
decision which, in the absence of an ap-
peal, pursuant to §§ 2571.10 through 
2571.12, shall become a final agency ac-
tion within the meaning of 5 U.S.C. 704. 

(b) A decision made under this sec-
tion, shall include a statement of: 

(1) Findings of fact and conclusions 
of law, and the reasons thereof, on all 
issues presented; and 

(2) Any terms and conditions of the 
ruling. 
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(c) A copy of any decision under this 
section shall be served on each party. 

§ 2571.9 Decision of the administrative 
law judge. 

For section 521 proceedings, this sec-
tion shall apply in lieu of § 18.57 of this 
title: 

(a) Proposed findings of fact, conclu-
sions, and order. Within twenty (20) 
days of the filing of the transcript of 
the testimony, or such additional time 
as the administrative law judge may 
allow, each party may file with the ad-
ministrative law judge, subject to the 
judge’s discretion, proposed findings of 
fact, conclusions of law, and order to-
gether with a supporting brief express-
ing the reasons for such proposals. 
Such proposals and briefs shall be 
served on all parties, and shall refer to 
all portions of the record and to all au-
thorities relied upon in support of each 
proposal. 

(b) Decision of the administrative law 
judge. The administrative law judge 
shall make his or her decision expedi-
tiously after the conclusion of the sec-
tion 521 proceeding. The decision of the 
administrative law judge shall include 
findings of fact and conclusions of law 
with reasons therefore upon each mate-
rial issue of fact or law presented on 
the record. The decision of the admin-
istrative law judge shall be based upon 
the whole record and shall be supported 
by reliable and probative evidence. The 
decision of the administrative law 
judge shall become final agency action 
within the meaning of 5 U.S.C. 704 un-
less an appeal is made pursuant to the 
procedures set forth in §§ 2571.10 
through 2571.12. 

§ 2571.10 Review by the Secretary. 
(a) The Secretary may review the de-

cision of an administrative law judge. 
Such review may occur only when a 
party files a notice of appeal from a de-
cision of an administrative law judge 
within twenty (20) days of the issuance 
of such a decision. In all other cases, 
the decision of the administrative law 
judge shall become the final agency ac-
tion within the meaning of 5 U.S.C. 704. 

(b) A notice of appeal to the Sec-
retary shall state with specificity the 
issue(s) in the decision of the adminis-
trative law judge on which the party is 

seeking review. Such notice of appeal 
must be served on all parties of record. 

(c) Upon receipt of an appeal, the 
Secretary shall request the Chief Ad-
ministrative Law Judge to submit to 
the Secretary a copy of the entire 
record before the administrative law 
judge. 

§ 2571.11 Scope of review by the Sec-
retary. 

The review of the Secretary shall be 
based on the record established before 
the administrative law judge. There 
shall be no opportunity for oral argu-
ment. 

§ 2571.12 Procedures for review by the 
Secretary. 

(a) Upon receipt of a notice of appeal, 
the Secretary shall establish a briefing 
schedule which shall be served on all 
parties of record. Upon motion of one 
or more of the parties, the Secretary 
may, in her discretion, permit the sub-
mission of reply briefs. 

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the decision 
on appeal and shall issue a statement 
of reasons and bases for the action(s) 
taken. Such decision by the Secretary 
shall be the final agency action with 
the meaning of 5 U.S.C. 704. 

§ 2571.13 Effective date. 
This regulation is effective with re-

spect to all cease and desist orders 
issued by the Secretary under section 
521 of ERISA at any time after April 1, 
2013. 

Subpart B [Reserved] 

PART 2575—ADJUSTMENT OF CIVIL 
PENALTIES UNDER ERISA TITLE I 

Subpart A—Adjustment of Civil Penalties 
Under ERISA Title I 

Sec. 
2575.1 In general. 
2575.2 Catch-up adjustments to civil mone-

tary penalties. 
2575.3 Subsequent adjustments to civil mon-

etary penalties. 
2575.502c–1 Adjusted civil penalty under sec-

tion 502(c)(1). 
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