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§2510.3-1 Employee welfare benefit
plan.

(a) General. (1) The purpose of this
section is to clarify the definition of
the terms ‘‘employee welfare benefit
plan” and ‘‘welfare plan’ for purposes
of title I of the Act and this chapter by
identifying certain practices which do
not constitute employee welfare ben-
efit plans for those purposes. In addi-
tion, the practices listed in this section
do not constitute employee pension
benefit plans within the meaning of
section 3(2) of the Act, and, therefore,
do not constitute employee benefit
plans within the meaning of section
3(3). Since under section 4(a) of the
Act, only employee benefit plans with-

in the meaning of section 3(3) are sub-
ject to title I of the Act, the practices
listed in this section are not subject to
title 1.

(2) The terms ‘‘employee welfare ben-
efit plan” and ‘‘welfare plan’ are de-
fined in section 3(1) of the Act to in-
clude plans providing ‘‘(i) medical, sur-
gical, or hospital care or benefits, or
benefits in the event of sickness, acci-
dent, disability, death or unemploy-
ment, or vacation benefits, apprentice-
ship or other training programs, or day
care centers, scholarship funds, or pre-
paid legal services, or (ii) any benefit
described in section 302(c) of the Labor
Management Relations Act, 1947 (other
than pensions on retirement or death,
and insurance to provide such pen-
sions).”” Under this definition, only
plans which provide benefits described
in section 3(1)(A) of the Act or in sec-
tion 302(c) of the Labor-Management
Relations Act, 1947 (hereinafter ‘‘the
LMRA”) (other than pensions on re-
tirement or death) constitute welfare
plans. For example, a system of payroll
deductions by an employer for deposit
in savings accounts owned by its em-
ployees is not an employee welfare ben-
efit plan within the meaning of section
3(1) of the Act because it does not pro-
vide benefits described in section
3(1)(A) of the Act or section 302(c) of
the LMRA. (In addition, if each em-
ployee has the right to withdraw the
balance in his or her account at any
time, such a payroll savings plan does
not meet the requirements for a pen-
sion plan set forth in section 3(2) of the
Act and, therefore, is not an employee
benefit plan within the meaning of sec-
tion 3(3) of the Act).

(3) Section 302(c) of the LMRA lists
exceptions to the restrictions con-
tained in subsections (a) and (b) of that
section on payments and loans made by
an employer to individuals and groups
representing employees of the em-
ployer. Of these exceptions, only those
contained in paragraphs (5), (6), (7) and
(8) describe benefits provided through
employee benefit plans. Moreover, only
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paragraph (6) describes benefits not de-
scribed in section 3(1)(A) of the Act.
The benefits described in section
302(c)(6) of the LMRA but not in sec-
tion 3(1)(A) of the Act are “* * * holi-
day, severance or similar benefits”.
Thus, the effect of section 3(1)(B) of the
Act is to include within the definition
of ‘“‘welfare plan’ those plans which
provide holiday and severance benefits,
and benefits which are similar (for ex-
ample, benefits which are in substance
severance benefits, although not so
characterized).

(4) Some of the practices listed in
this section as excluded from the defi-
nition of ‘“‘welfare plan’ or mentioned
as examples of general categories of ex-
cluded practices are inserted in re-
sponse to questions received by the De-
partment of Labor and, in the Depart-
ment’s judgment, do not represent bor-
derline cases under the definition in
section 3(1) of the Act. Therefore, this
section should not be read as implicitly
indicating the Department’s views on
the possible scope of section 3(1).

(b) Payroll practices. For purposes of
title I of the Act and this chapter, the
terms ‘‘employee welfare benefit plan”
and ‘‘welfare plan’ shall not include—

(1) Payment by an employer of com-
pensation on account of work per-
formed by an employee, including com-
pensation at a rate in excess of the nor-
mal rate of compensation on account of
performance of duties under other than
ordinary circumstances, such as—

(i) Overtime pay,

(ii) Shift premiums,

(iii) Holiday premiums,

(iv) Weekend premiums;

(2) Payment of an employee’s normal
compensation, out of the employer’s
general assets, on account of periods of
time during which the employee is
physically or mentally unable to per-
form his or her duties, or is otherwise
absent for medical reasons (such as
pregnancy, a physical examination or
psychiatric treatment); and

(3) Payment of compensation, out of
the employer’s general assets, on ac-
count of periods of time during which
the employee, although physically and
mentally able to perform his or her du-
ties and not absent for medical reasons
(such as pregnancy, a physical exam-
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ination or psychiatric treatment) per-
forms no duties; for example—

(i) Payment of compensation while
an employee is on vacation or absent
on a holiday, including payment of pre-
miums to induce employees to take va-
cations at a time favorable to the em-
ployer for business reasons,

(ii) Payment of compensation to an
employee who is absent while on active
military duty,

(iii) Payment of compensation while
an employee is absent for the purpose
of serving as a juror or testifying in of-
ficial proceedings,

(iv) Payment of compensation on ac-
count of periods of time during which
an employee performs little or no pro-
ductive work while engaged in training
(whether or not subsidized in whole or
in part by Federal, State or local gov-
ernment funds), and

(v) Payment of compensation to an
employee who is relieved of duties
while on sabbatical leave or while pur-
suing further education.

(c) On-premises facilities. For purposes
of title I of the Act and this chapter,
the terms ‘‘employee welfare benefit
plan” and ‘‘welfare plan” shall not in-
clude—

(1) The maintenance on the premises
of an employer or of an employee orga-
nization of recreation, dining or other
facilities (other than day care centers)
for use by employees or members; and

(2) The maintenance on the premises
of an employer of facilities for the
treatment of minor injuries or illness
or rendering first aid in case of acci-
dents occurring during working hours.

(d) Holiday gifts. For purposes of title
I of the Act and this chapter the terms
“employee welfare benefit plan’ and
“welfare plan’ shall not include the
distribution of gifts such as turkeys or
hams by an employer to employees at
Christmas and other holiday seasons.

(e) Sales to employees. For purposes of
title I of the Act and this chapter, the
terms ‘‘employee welfare benefit plan”
and ‘‘welfare plan’ shall not include
the sale by an employer to employees
of an employer, whether or not at pre-
vailing market prices, of articles or
commodities of the kind which the em-
ployer offers for sale in the regular
course of business.
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(f) Hiring halls. For purposes of title I
of the Act and this chapter, the terms
“employee welfare benefit plan’ and
“welfare plan’ shall not include the
maintenance by one or more employ-
ers, employee organizations, or both, of
a hiring hall facility.

(g) Remembrance funds. For purposes
of title I of the Act and this chapter,
the terms ‘‘employee welfare benefit
plan” and ‘“‘welfare plan’ shall not in-
clude a program under which contribu-
tions are made to provide remem-
brances such as flowers, an obituary
notice in a newspaper or a small gift on
occasions such as the sickness, hos-
pitalization, death or termination of
employment of employees, or members
of an employee organization, or mem-
bers of their families.

(h) Strike funds. For purposes of title
I of the Act and this chapter, the terms
“employee welfare benefit plan’ and
“welfare plan’’ shall not include a fund
maintained by an employee organiza-
tion to provide payments to its mem-
bers during strikes and for related pur-
poses.

(i) Industry advancement programs.
For purposes of title I of the Act and
this chapter, the terms ‘‘employee wel-
fare benefit plan’ and ‘‘welfare plan”’
shall not include a program maintained
by an employer or group or association
of employers, which has no employee
participants and does not provide bene-
fits to employees or their dependents,
regardless of whether the program
serves as a conduit through which
funds or other assets are channelled to
employee benefit plans covered under
title I of the Act.

(j) Certain group or group-type insur-
ance programs. For purposes of title I of
the Act and this chapter, the terms
“employee welfare benefit plan’ and
“welfare plan’ shall not include a
group or group-type insurance program
offered by an insurer to employees or
members of an employee organization,
under which

(1) No contributions are made by an
employer or employee organization;

(2) Participation the program is com-
pletely voluntary for employees or
members;

(3) The sole functions of the employer
or employee organization with respect
to the program are, without endorsing
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the program, to permit the insurer to
publicize the program to employees or
members, to collect premiums through
payroll deductions or dues checkoffs
and to remit them to the insurer; and

(4) The employer or employee organi-
zation receives no consideration in the
form of cash or otherwise in connection
with the program, other than reason-
able compensation, excluding any prof-
it, for administrative services actually
rendered in connection with payroll de-
ductions or dues checkoffs.

(k) Unfunded scholarship programs.
For purposes of title I of the Act and
this chapter, the terms ‘‘employe wel-
fare benefit plan’” and ‘‘welfare plan”
shall not include a scholarship pro-
gram, including a tuition and edu-
cation expense refund program, under
which payments are made solely from
the general assets of an employer or
employee organization.

(1) Safe harbor for health reimbursement
arrangements (HRAs) and certain other
arrangements that reimburse individual
health insurance coverage. For purposes
of title I of the Act and this chapter,
the terms ‘‘employee welfare benefit
plan” and ‘‘welfare plan’ shall not in-
clude individual health insurance cov-
erage the premiums of which are reim-
bursed by a health reimbursement ar-
rangement (HRA) (or other account-
based group health plan), including an
HRA or other account-based group
health plan integrated with individual
health insurance coverage (as described
in §2590.702-2 of this chapter), an HRA
that covers fewer than two current em-
ployees (as described in §2590.732(b) of
this chapter) and that reimburses pre-
miums for individual health insurance
coverage, a qualified small employer
health reimbursement arrangement
(QSEHRA), as defined in section
9831(d)(2) of the Code, or an arrange-
ment under which an employer allows
employees to pay the portion of the
premium for individual health insur-
ance coverage that is not covered by an
HRA or other account-based group
health plan with which the coverage is
integrated by using a salary reduction
arrangement in a cafeteria plan under
section 125 of the Code (supplemental
salary reduction arrangement), if all
the conditions of this paragraph (1) are
satisfied.
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(1) The purchase of any individual
health insurance coverage is com-
pletely voluntary for participants and
beneficiaries. The fact that a plan
sponsor requires such coverage to be
purchased as a condition for participa-
tion in an HRA or supplemental salary
reduction arrangement does not make
the purchase involuntary.

(2) The employer, employee organiza-
tion, or other plan sponsor does not se-
lect or endorse any particular issuer or
insurance coverage. In contrast, pro-
viding general contact information re-
garding availability of health insur-
ance in a state (such as providing infor-
mation regarding www.HealthCare.gov
or contact information for a state in-
surance commissioner’s office) or pro-
viding general health insurance edu-
cational information (such as the uni-
form glossary of health coverage and
medical terms available at: https:/
www.dol.gov/sites/default/files/ebsa/laws-
and-regulations/laws/affordable-care-act/
for-employers-and-advisers/sbc-uniform-
glossary-of-coverage-and-medical-terms-
final.pdf) is permitted.

(3) Reimbursement for non-group
health insurance premiums is limited
solely to individual health insurance
coverage (as defined in §2590.701-2 of
this chapter) that does not consist
solely of excepted benefits (as defined
in §2590.732(c) of this chapter).

(4) The employer, employee organiza-
tion, or other plan sponsor receives no
consideration in the form of cash or
otherwise in connection with the em-
ployee’s selection or renewal of any in-
dividual health insurance coverage.

(5) Bach plan participant is notified
annually that the individual health in-
surance coverage is not subject to title
I of ERISA. For an HRA that is inte-
grated with individual health insur-
ance coverage, the notice must satisfy
the notice requirement set forth in
§2590.702-2(c)(6) of this chapter. A
QSEHRA or an HRA not subject to the
notice requirement set forth in
§2590.702-2(c)(6) of this chapter may use
the following language to satisfy this
condition: ‘“The individual health in-
surance coverage that is paid for by
this plan, if any, is not subject to the
rules and consumer protections of the
Employee Retirement Income Security
Act. You should contact your state in-
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surance department for more informa-
tion regarding your rights and respon-
sibilities if you purchase individual
health insurance coverage.”” A supple-
mental salary reduction arrangement
is not required to provide this notice as
the notice will be provided by the HRA
that such an arrangement supple-
ments.

[40 FR 34530, Aug. 15, 1975, as amended at 84
FR 29000, June 20, 2019]

§2510.3-2 Employee pension benefit
plan.

(a) General. This section clarifies the
limits of the defined terms ‘‘employee
pension benefit plan’” and ‘‘pension
plan” for purposes of Title I of the Act
and this chapter by identifying certain
specific plans, funds and programs
which do not constitute employee pen-
sion benefit plans for those purposes.
To the extent that these plans, funds
and programs constitute employee wel-
fare benefit plans within the meaning
of section 3(1) of the Act and §2510.3-1,
they will be covered under Title I; how-
ever, they will not be subject to parts
2 and 3 of Title I of the Act.

(b) Severance pay plans. (1) For pur-
poses of title I of the Act and this
chapter, an arrangement shall not be
deemed to constitute an employee pen-
sion benefit plan or pension plan solely
by reason of the payment of severance
benefits on account of the termination
of an employee’s service, provided that:

(i) Such payments are not contin-
gent, directly or indirectly, upon the
employee’s retiring;

(ii) The total amount of such pay-
ments does not exceed the equivalent
of twice the employee’s annual com-
pensation during the year immediately
preceding the termination of his serv-
ice; and

(iii) All such payments to any em-
ployee are completed,

(A) In the case of an employee whose
service is terminated in connection
with a limited program of termi-
nations, within the later of 24 months
after the termination of the employee’s
service, or 24 months after the em-
ployee reaches normal retirement age;
and

(B) In the case of all other employ-
ees, within 24 months after the termi-
nation of the employee’s service.
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(2) For purposes of this paragraph (b),

(i) ‘““Annual compensation’ means
the total of all compensation, includ-
ing wages, salary, and any other ben-
efit of monetary value, whether paid in
the form of cash or otherwise, which
was paid as consideration for the em-
ployee’s service during the year, or
which would have been so paid at the
employee’s usual rate of compensation
if the employee had worked a full year.

(ii) “Limited program of termi-
nations” means a program of termi-
nations:

(A) Which, when begun, was sched-
uled to be completed upon a date cer-
tain or upon the occurrence of one or
more specified events;

(B) Under which the number, percent-
age or class or classes of employees
whose services are to be terminated is
specified in advance; and

(C) Which is described in a written
document which is available to the
Secretary upon request, and which con-
tains information sufficient to dem-
onstrate that the conditions set forth
in paragraphs (b)(2)(ii)(A) and (B) of
this section have been met.

(c) Bonus program. For purposes of
title I of the Act and this chapter, the
terms ‘‘employee pension benefit plan”
and ‘“‘pension plan’ shall not include
payments made by an employer to
some or all of its employees as bonuses
for work performed, unless such pay-
ments are systematically deferred to
the termination of covered employ-
ment or beyond, or so as to provide re-
tirement income to employees.

(d) Individual Retirement Accounts. (1)
For purposes of title I of the Act and
this chapter, the terms ‘‘employee pen-
sion benefit plan’ and ‘‘pension plan”’
shall not include an individual retire-
ment account described in section
408(a) of the Code, an individual retire-
ment annuity described in section
408(b) of the Internal Revenue Code of
1954 (hereinafter ‘‘the Code”’) and an in-
dividual retirement bond described in
section 409 of the Code, provided that—

(i) No contributions are made by the
employer or employee association;

(ii) Participation is completely vol-
untary for employees or members;

(iii) The sole involvement of the em-
ployer or employee organization is
without endorsement to permit the
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sponsor to publicize the program to
employees or members, to collect con-
tributions through payroll deductions
or dues checkoffs and to remit them to
the sponsor; and

(iv) The employer or employee orga-
nization receives no consideration in
the form of cash or otherwise, other
than reasonable compensation for serv-
ices actually rendered in connection
with payroll deductions or dues check-
offs.

(e) Gratuitous payments to pre-Act re-
tirees. For purposes of title I of the Act
and this chapter the terms ‘‘employee
pension benefit plan’” and ‘‘pension
plan’ shall not include voluntary, gra-
tuitous payments by an employer to
former employees who separated from
the service of the employer if:

(1) Payments are made out of the
general assets of the employer,

(2) Former employees separated from
the service of the employer prior to
September 2, 1974,

(3) Payments made to such employ-
ees commenced prior to September 2,
1974, and

(4) Each former employee receiving
such payments is notified annually
that the payments are gratuitous and
do not constitute a pension plan.

(f) Tax sheltered annuities. For the
purpose of title I of the Act and this
chapter, a program for the purchase of
an annuity contract or the establish-
ment of a custodial account described
in section 403(b) of the Internal Rev-
enue Code of 1954 (the Code), pursuant
to salary reduction agreements or
agreements to forego an increase in
salary, which meets the requirements
of 26 CFR 1.403(b)-1(b)(3) shall not be
‘“‘established or maintained by an em-
ployer’” as that phrase is used in the
definition of the terms ‘‘employee pen-
sion benefit plan” and ‘‘pension plan”’
if

(1) Participation is completely vol-
untary for employees;

(2) All rights under the annuity con-
tract or custodial account are enforce-
able solely by the employee, by a bene-
ficiary of such employee, or by any au-
thorized representative of such em-
ployee or beneficiary;
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(3) The sole involvement of the em-
ployer, other than pursuant to para-
graph (f)(2) of this section, is limited to
any of the following:

(i) Permitting annuity contractors
(which term shall include any agent or
broker who offers annuity contracts or
who makes available custodial ac-
counts within the meaning of section
403(b)(7) of the Code) to publicize their
products to employees,

(ii) Requesting information con-
cerning proposed funding media, prod-
ucts or annuity contractors;

(iii) Summarizing or otherwise com-
piling the information provided with
respect to the proposed funding media
or products which are made available,
or the annuity contractors whose serv-
ices are provided, in order to facilitate
review and analysis by the employees;

(iv) Collecting annuity or custodial
account considerations as required by
salary reduction agreements or by
agreements to forego salary increases,
remitting such considerations to annu-
ity contractors and maintaining
records of such considerations;

(v) Holding in the employer’s name
one or more group annuity contracts
covering its employees;

(vi) Before February 7, 1978, to have
limited the funding media or products
available to employees, or the annuity
contractors who could approach em-
ployees, to those which, in the judg-
ment of the employer, afforded employ-
ees appropriate investment opportuni-
ties; or

(vii) After February 6, 1978, limiting
the funding media or products avail-
able to employees, or the annuity con-
tractors who may approach employees,
to a number and selection which is de-
signed to afford employees a reason-
able choice in light of all relevant cir-
cumstances. Relevant circumstances
may include, but would not necessarily
be limited to, the following types of
factors:

(A) The number of employees af-
fected,

(B) The number of contractors who
have indicated interest in approaching
employees,

(C) The variety of available products,

(D) The terms of the available ar-
rangements,
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(E) The administrative burdens and
costs to the employer, and

(F) The possible interference with
employee performance resulting from
direct solicitation by contractors; and

(4) The employer receives no direct or
indirect consideration or compensation
in cash or otherwise other than reason-
able compensation to cover expenses
properly and actually incurred by such
employer in the performance of the
employer’s duties pursuant to the sal-
ary reduction agreements or agree-
ments to forego salary increases de-
scribed in this paragraph (f) of this sec-
tion.

(g) Supplemental payment plans—(1)
General rule. Generally, an arrange-
ment by which a payment is made by
an employer to supplement retirement
income is a pension plan. Supplemental
payments made on or after September
26, 1980, shall be treated as being made
under a welfare plan rather than a pen-
sion plan for purposes of title I of the
Act if all of the following conditions
are met:

(i) Payment is made for the purpose
of supplementing the pension benefits
of a participant or his or her bene-
ficiary out of:

(A) The general assets of the em-
ployer, or

(B) A separate trust fund established
and maintained solely for that purpose.

(ii) The amount payable under the
supplemental payment plan to a partic-
ipant or his or her beneficiary with re-
spect to a month does not exceed the
payee’s supplemental payment factor
(““SPF,” as defined in paragraph
(2)(3)(1) of this section) for that month,
provided however that unpaid monthly
amounts may be cumulated and paid in
subsequent months to the participant
or his or her beneficiary.

(iii) The payment is not made before
the last day of the month with respect
to which it is computed.

(2) Safe harbor for arrangements con-
cerning pre-1977 retirees. (i) Notwith-
standing paragraph (g)(1) of this sec-
tion, effective January 1, 19756 an ar-
rangement by which a payment is
made by an employer to supplement
the retirement income of a former em-
ployee who separated from the service
of the employer prior to January 1, 1977
shall be deemed not to have been made
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under an employee benefit plan if all of
the following conditions are met:

(A) The employer is not obligated to
make the payment or similar payments
for more than twelve months at a time.

(B) The payment is made out of the
general assets of the employer.

(C) The former employee is notified
in writing at least once each year in
which a payment is made that the pay-
ments are not part of an employee ben-
efit plan subject to the protections of
the Act.

(D) The former employee is notified
in writing at least once each year in
which a payment is made of the extent
of the employer’s obligation, if any, to
continue the payments.

(ii) A person who receives a payment
on account of his or her relationship to
a former employee who retired prior to
January 1, 1977 is considered to be a
former employee for purposes of this
paragraph (g)(2).

(3) Definitions and special rules. For
purposes of this paragraph (g)—

(i) The term ‘‘supplemental payment
factor” (SPF) is, for any particular
month, the product of:

(A) The individual’s pension benefit
amount (as defined in paragraph
(2)(3)(ii) of this section), and

(B) The cost of living increase (as de-
fined in paragraph (g)(3)(v) of this sec-
tion) for that month.

(ii)(A) The term ‘‘pension benefit
amount” (PBA) means, with regard to
a retiree, the amount of pension bene-
fits payable, in the form of the annuity
chosen by the retiree, for the first full
month that he or she is in pay status
under a pension plan (as defined in
paragraph (g)(3)(iii) of this section)
sponsored by his or her employer or
under a multiemployer plan in which
his or her employer participates. If the
retiree has received a lump-sum dis-
tribution from the plan, the PBA for
the retiree shall be determined as fol-
lows:

(1) If the plan provides an annuity op-
tion at the time of the distribution, the
PBA shall be computed as if the dis-
tribution had been applied on that date
to the purchase from the plan of a level
straight annuity for the life of the par-
ticipant if the participant was unmar-
ried at the time of the distribution or
a joint and survivor annuity if the par-

§2510.3-2

ticipant was married at the time of dis-
tribution.

(2) If the plan does not provide an an-
nuity option at the time of the dis-
tribution, the PBA shall be computed
as if the distribution had been applied
on that date to the purchase from an
insurance company qualified to do
business in a State of a commercially
available level straight annuity for the
life of the participant if the participant
was then single, or a joint and survivor
annuity if the participant was then
married, based upon the assumption
that the participant and beneficiary
are standard mortality risks.

(B) If the retiree has received from
the plan a series of distributions which
do not constitute a lump-sum distribu-
tion or an annuity, the PBA for the re-
tiree shall be determined with respect
to each distribution according to para-
graph (g)(3)(ii)(A) of this section, or in
accordance with a reasonably equiva-
lent method.

(C) The term PBA, with regard to the
beneficiary of a plan participant,
means:

(I) The amount of pension benefits,
payable in the form of a survivor annu-
ity to the beneficiary, for the first full
month that he or she begins to receive
the survivor annuity, reduced by:

(2) Any increases which have been in-
corporated as part of the survivor an-
nuity under the plan since the partici-
pant entered pay status or, if the par-
ticipant died before the commence-
ment of pension benefits, since the par-
ticipant’s date of death.

(D) Where a plan participant has
commenced to receive his or her pen-
sion benefits in the form of a straight-
life annuity, or another form of an an-
nuity that does not continue after the
participant’s death in the form of a
survivor annuity, no beneficiary of the
participant will have a PBA.

(iii) The term ‘‘pension plan’’ means,
for purposes of this paragraph (g), a
pension plan as defined in section 3(2)
of the Act, but not including a plan de-
scribed in section 4(b), 201(2), or
301(a)(3) of the Act. The term also does
not include an arrangement meeting
all the conditions of paragraph (g)(1) or
(2)(2) of this section or of an arrange-
ment described in §2510.3-2(e). In the
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case of a controlled group of corpora-
tions within the meaning of section
407(d)(5) of the Act, all pension plans
sponsored by members of the group
shall be considered to be one pension
plan.

(iv) The term ‘‘employer’ means, for
purposes of paragraph (g) of this sec-
tion, the former employer making the
supplemental payment. In the case of a
contolled group of corporations within
the meaning of section 407(d)(7) of the
Act, all members of the controlled
group shall be considered to be one em-
ployer for purposes of this paragraph
(8).

(v) The term ‘‘cost of living increase”
(CLI) means, as to any month, a per-
centage equal to the following fraction:

a—b

b

where a = the CPIU for the month for which
a payment is being computed, and b= the
CPIU for the first full month the retiree was
in pay status. Where the CLI is calculated
for the beneficiary of a plan participant, ‘“b”’
continues to be equal to the CPIU for the
first full month the retiree was in pay sta-
tus. If, however, the participant dies before
the commencement of pension benefits, ‘“b”’
is equal to the CPIU for the first full month
the survivor is in pay status.

(vi) The term “CPIU” means the U.S.
City Average All Items Consumer Price
Index for all Urban Consumers, pub-
lished by the U.S. Department of
Labor, Bureau of Labor Statistics.

a—b

SPF = x PBA

SPF for August 1980:

249.4-24738

SPF = x $600 = $3.87

SPF for September 1980:

251.7-24738
247
Total = $0.00 +3.87 +9.44 = $13.31

No supplemental payment may be made to R
as a welfare plan payment with respect to
July 1980, the month of retirement. The $3.87
that may be paid with respect to August 1980

SPF = x $600 = $9.44

_ 2478-2478
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Data concerning the CPIU for a par-
ticular period can be obtained from the
U.S. Department of Labor, Bureau of
Labor Statistics, Division of Consumer
Prices and Price Indexes, Washington,
DC 20212.

(vii) Where an employer does not pay
to a retiree the full amount of the sup-
plemental payments which would be
permitted under paragraph (g)(1) of
this section, any unpaid amounts may
be cumulated and paid in subsequent
months to either the retiree or the ben-
eficiary of the retiree. The beneficiary
need not be the recipient of a survivor
annuity in order to be paid these cumu-
lated supplemental payments.

(5) Examples. The following examples
illustrate how this paragraph (g)
works. As referred to in these exam-
ples, the CPIU’s for July through No-
vember of 1980 are as follows:

July 1980: 247.8
August 1980: 249.4
September 1980: 251.7
October 1980: 253.9
November 1980: 256.2

Example (1)(a). E is an employer. R received
monthly benefits of $600 under a straight-life
annuity under E’s defined benefit pension
plan after R retired from E and entered pay
status on July 1, 1980. The amount that E
may pay to R as supplemental payments
under a welfare rather than pension plan
with respect to the months of July through
September of 1980 is computed as follows:

SPF for July 1980:

x $600 = $0.00

may be paid at any time after August 31,
1980. The $9.44 that may be paid with respect
to September 1980 may be paid at any time
after September 30, 1980.

Example (1)(b). S is the beneficiary of R. Be-
cause R received pension benefits under a
straight-life annuity, S will receive no sur-
vivor annuity from E after R’s death. S thus
will have no PBA after R’s death and will not
be eligible to receive any supplemental pay-
ments from E based on S’s PBA. To the ex-
tent, however, that R did not receive supple-
mental payments from E to the maximum
limit allowable under paragraph (g)(1), any
amounts not paid to R may be cumulated
and paid to S after R’s death.
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Example (2)(a). E is an employer. Q received
monthly benefits of $500 in the form of a
joint and survivor annuity under E’s defined
benefit pension plan since retirement from E
on July 1, 1980. The amount that E may pay
to Q as welfare rather than pension plan pay-
ments with respect to the months of July
through September of 1980 is computed as
follows:

SPF for July 1980:

spE = 247872478 500 = 50.00
247.8
SPF for August 1980:
spF = 22472478 o500 - 6323
247.8
SPF for September 1980:
spE = 2172478 500 7,87

Total = $0.00+3.23+7.87 =$11.10

a—b

SPF = xPBA =

(Note that T’s “b”’ is equal to Q’s “b”’.)
SPF for November 1980:

20272978 1 §300 = $10.17
2478

Total that may be paid to T

The maximum E may pay T with respect to
the months of July through November 1980
as welfare rather than pension plan pay-
ments is the sum of those months’ SPFs,
which is $33.58.

Example (3). Assume the same facts as in
Example (1)(a), except that R elected to re-
ceive a lump-sum distribution rather than a
straight-life annuity. If R is unmarried on
July 1, 1980, R’s PBA is $600 for the remain-
der of R’s life. If R is married to S on July
1, 1980, the PBAs of R and S are based on the
annuity that would have been paid under an
election to receive a joint and survivor annu-
ity. See paragraph (2)(3)(ii)(A)(I) of this sec-
tion.

[40 FR 34530, Aug. 15, 1975, as amended at 44
FR 11763, Mar. 2, 1979; 44 FR 23527, Apr. 20,
1979; 47 FR 50240, Nov. 5, 1982; 47 FR 56847,
Dec. 21, 1982; 81 FR 59476, Aug. 30, 2016; 81 FR
92653, Dec. 20, 2016; 82 FR 29237, June 28, 2017]

EDITORIAL NOTE: At 82 FR 29236, June 28,
2017, as required by the Congressional Re-
view Act and Public Law 115-35 and Public

SPF =

253.9-2478
247.8
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No supplemental payment may be made as a
welfare plan payment with respect to July
1980, the month of retirement. The $3.23 that
may be paid with respect to August 1980 may
be paid at any time after August 31, 1980. The
$7.87 that may be paid with respect to Sep-
tember 1980 may be paid at any time after
September 30, 1980.

Example (2)(b). Q dies on October 15, 1980
without having received any supplemental
payments from E. T is the beneficiary of Q.
E pays T a survivor’s annuity of $300 begin-
ning in November of 1980. The amount pay-
able to T as a survivor annuity under the
plan has not been increased since Q began to
receive pension benefits. Thus, T's PBA is
$300. The amount that E may pay to T as
welfare rather than pension plan payments
with respect to the months of July through
November 1980 is computed as follows:

SPF for July 1980 = $0.00

SPF for August 1980 = $3.23
SPF for September 1980 = $7.87
SPF for October 1980:

x $500 = $12.31

Law 115-24, the Employee Benefits Security
Administration removed all amendments to
§2510.3-2 published at 81 FR 59464, Aug. 30,
2016 and at 81 FR 92639, Dec. 20, 2016.

§2510.3-3 Employee benefit plan.

(a) General. This section clarifies the
definition in section 3(3) of the term
“employee benefit plan’ for purposes
of title I of the Act and this chapter. It
states a general principle which can be
applied to a large class of plans to de-
termine whether they constitute em-
ployee benefit plans within the mean-
ing of section 3(3) of the Act. Under
section 4(a) of the Act, only employee
benefit plans within the meaning of
section 3(3) are subject to title I.

(b) Plans without employees. For pur-
poses of title I of the Act and this
chapter, the term ‘‘employee benefit
plan” shall not include any plan, fund
or program, other than an apprentice-
ship or other training program, under
which no employees are participants
covered under the plan, as defined in
paragraph (d) of this section. For ex-
ample, a so-called ‘“Keogh” or “H.R.
10 plan under which only partners or
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only a sole proprietor are participants
covered under the plan will not be cov-
ered under title I. However, a Keogh
plan under which one or more common
law employees, in addition to the self-
employed individuals, are participants
covered under the plan, will be covered
under title I. Similarly, partnership
buyout agreements described in section
736 of the Internal Revenue Code of 1954
will not be subject to title I.

(c) Employees. For purposes of this
section and except as provided in
§§2510.3-5(e) and 2510.3-55(d):

(1) An individual and his or her
spouse shall not be deemed to be em-
ployees with respect to a trade or busi-
ness, whether incorporated or unincor-
porated, which is wholly owned by the
individual or by the individual and his
or her spouse, and

(2) A partner in a partnership and his
or her spouse shall not be deemed to be
employees with respect to the partner-
ship.

(d) Participant covered under the plan.
(1)) An individual becomes a partici-
pant covered under an employee wel-
fare benefit plan on the earlier of—

(A) The date designated by the plan
as the date on which the individual be-
gins participation in the plan;

(B) The date on which the individual
becomes eligible under the plan for a
benefit subject only to occurrence of
the contingency for which the benefit
is provided; or

(C) The date on which the individual
makes a contribution to the plan,
whether voluntary or mandatory.

(ii) An individual becomes a partici-
pant covered under an employee pen-
sion plan—

(A) In the case of a plan which pro-
vides for employee contributions or de-
fines participation to include employ-
ees who have not yet retired, on the
earlier of—

(I) The date on which the individual
makes a contribution, whether vol-
untary or mandatory, or

(2) The date designated by the plan as
the date on which the individual has
satisfied the plan’s age and service re-
quirements for participation, and

(B) In the case of a plan which does
not provide for employee contributions
and does not define participation to in-
clude employees who have not yet re-
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tired, the date on which the individual
completes the first year of employment
which may be taken into account in de-
termining—

(I) Whether the individual is entitled
to benefits under the plan, or

(2) The amount of benefits to which
the individual is entitled,

whichever results in earlier participa-
tion.

(2)(1) An individual is not a partici-
pant covered under an employee wel-
fare plan on the earliest date on which
the individual—

(A) Is ineligible to receive any ben-
efit under the plan even if the contin-
gency for which such benefit is pro-
vided should occur, and

(B) Is not designated by the plan as a
participant.

(ii) An individual is not a participant
covered under an employee pension
plan or a beneficiary receiving benefits
under an employee pension plan if—

(A) The entire benefit rights of the
individual—

(I) Are fully guaranteed by an insur-
ance company, insurance service or in-
surance organization licensed to do
business in a State, and are legally en-
forceable by the sole choice of the indi-
vidual against the insurance company,
insurance service or insurance organi-
zation; and

(2) A contract, policy or certificate
describing the benefits to which the in-
dividual is entitled under the plan has
been issued to the individual; or

(B) The individual has received from
the plan a lump-sum distribution or a
series of distributions of cash or other
property which represents the balance
of his or her credit under the plan.

(3)(i) In the case of an employee pen-
sion benefit plan, an individual who,
under the terms of the plan, has in-
curred a one-year break in service after
having become a participant covered
under the plan, and who has acquired
no vested right to a benefit before such
break in service is not a participant
covered under the plan until the indi-
vidual has completed a year of service
after returning to employment covered
by the plan.

(ii) For purposes of paragraph (d)(3)(i)
of this section, in the case of an em-
ployee pension benefit plan which is
subject to section 203 of the Act the
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term ‘‘year of service’ shall have the
same meaning as in section 203(b)(2)(A)
of the Act and any regulations issued
under the Act and the term ‘‘one-year
break in service’” shall have the same
meaning as in section 203(b)(3)(A) of
the Act and any regulations issued
under the Act.

[40 FR 34530, Aug. 15, 1975, as amended at 83
FR 28961, June 21, 2018; 84 FR 37543, July 31,
2019]

§2510.3-5 Definition of employer—As-
sociation Health Plans.

(a) In general. The purpose of this sec-
tion is to clarify which persons may
act as an ‘‘employer’” within the mean-
ing of section 3(5) of the Act in spon-
soring a multiple employer group
health plan. Section 733(a)(1) defines
the term ‘‘group health plan,” in rel-
evant part, as an employee welfare ben-
efit plan to the extent that the plan
provides medical care to employees or
their dependents through insurance, re-
imbursement, or otherwise. The Act
defines an ‘‘employee welfare benefit
plan” in section 3(1), in relevant part,
as any plan, fund, or program estab-
lished or maintained by an employer,
employee organization, or by both an
employer and an employee organiza-
tion, for the purpose of providing cer-
tain listed welfare benefits to partici-
pants or their beneficiaries. For pur-
poses of being able to establish and
maintain a welfare benefit plan, an
“employer’’ under section 3(5) of the
Act includes any person acting directly
as an employer, or any person acting
indirectly in the interest of an em-
ployer in relation to an employee ben-
efit plan. A group or association of em-
ployers is specifically identified in sec-
tion 3(5) of the Act as a person able to
act directly or indirectly in the inter-
est of an employer, including for pur-
poses of establishing or maintaining an
employee welfare benefit plan. A bona
fide group or association shall be
deemed to be able to act in the interest
of an employer within the meaning of
section 3(b) of the Act by satisfying the
criteria set forth in paragraphs (b)
through (e) of this section. This section
does not invalidate any existing advi-
sory opinions, or preclude future advi-
sory opinions, from the Department
under section 3(5) of the Act that ad-
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dress other circumstances in which the
Department will view a person as able
to act directly or indirectly in the in-
terest of direct employers in spon-
soring an employee welfare benefit
plan that is a group health plan.

(b) Bona fide group or association of
employers. For purposes of Title I of the
Act and this chapter, a bona fide group
or association of employers capable of
establishing a group health plan that is
an employee welfare benefit plan shall
include a group or association of em-
ployers that meets the following re-
quirements:

(1) The primary purpose of the group
or association may be to offer and pro-
vide health coverage to its employer
members and their employees; how-
ever, the group or association also
must have at least one substantial
business purpose unrelated to offering
and providing health coverage or other
employee benefits to its employer
members and their employees. For pur-
poses of satisfying the standard of this
paragraph (b)(1), as a safe harbor, a
substantial business purpose is consid-
ered to exist if the group or association
would be a viable entity in the absence
of sponsoring an employee benefit plan.
For purposes of this paragraph (b)(1), a
business purpose includes promoting
common business interests of its mem-
bers or the common economic interests
in a given trade or employer commu-
nity, and is not required to be a for-
profit activity;

(2) Each employer member of the
group or association participating in
the group health plan is a person act-
ing directly as an employer of at least
one employee who is a participant cov-
ered under the plan,

(3) The group or association has a
formal organizational structure with a
governing body and has by-laws or
other similar indications of formality,

(4) The functions and activities of the
group or association are controlled by
its employer members, and the group’s
or association’s employer members
that participate in the group health
plan control the plan. Control must be
present both in form and in substance,

(56) The employer members have a
commonality of interest as described
in paragraph (c) of this section,
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(6)(i) The group or association does
not make health coverage through the
group’s or association’s group health
plan available other than to:

(A) An employee of a current em-
ployer member of the group or associa-
tion;

(B) A former employee of a current
employer member of the group or asso-
ciation who became eligible for cov-
erage under the group health plan
when the former employee was an em-
ployee of the employer; and

(C) A beneficiary of an individual de-
scribed in paragraph (b)(6)(1)(A) or
(b)(6)(1)(B) of this section (e.g., spouses
and dependent children).

(ii) Notwithstanding paragraph
(b)(6)(A)(B) of this section, coverage
may not be made available to any indi-
vidual (or beneficiaries of the indi-
vidual) for any plan year following the
plan year in which the plan determines
pursuant to reasonable monitoring pro-
cedures that the individual ceases to
meet the conditions in paragraph (e)(2)
of this section (unless the individual
again meets those conditions), except
as may be required by section 601 of the
Act.

(7) The group or association and
health coverage offered by the group or
association complies with the non-
discrimination provisions of paragraph
(d) of this section.

(8) The group or association is not a
health insurance issuer described in
section 733(b)(2) of the Act, or owned or
controlled by such a health insurance
issuer or by a subsidiary or affiliate of
such a health insurance issuer, other
than to the extent such entities par-
ticipate in the group or association in
their capacity as employer members of
the group or association.

(c) Commonality of interest. (1) Em-
ployer members of a group or associa-
tion will be treated as having a com-
monality of interest if the standards of
either paragraph (c)(1)(i) or (¢)(1)(ii) of
this section are met, provided these
standards are not implemented in a
manner that is subterfuge for discrimi-
nation as is prohibited under paragraph
(d) of this section:

(i) The employers are in the same
trade, industry, line of business or pro-
fession; or
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(ii) Each employer has a principal
place of business in the same region
that does not exceed the boundaries of
a single State or a metropolitan area
(even if the metropolitan area includes
more than one State).

(2) In the case of a group or associa-
tion that is sponsoring a group health
plan under this section and that is
itself an employer member of the group
or association, the group or association
will be deemed for purposes of para-
graph (c)(1)(i) of this section to be in
the same trade, industry, line of busi-
ness, or profession, as applicable, as
the other employer members of the
group or association.

(d) Nondiscrimination. A bona fide
group or association, and any health
coverage offered by the bona fide group
or association, must comply with the
nondiscrimination provisions of this
paragraph (d).

(1) The group or association must not
condition employer membership in the
group or association on any health fac-
tor, as defined in §2590.702(a) of this
chapter, of any individual who is or
may become eligible to participate in
the group health plan sponsored by the
group or association.

(2) The group health plan sponsored
by the group or association must com-
ply with the rules of §2590.702(b) of this
chapter with respect to nondiscrimina-
tion in rules for eligibility for benefits,
subject to paragraph (d)(4) of this sec-
tion.

(3) The group health plan sponsored
by the group or association must com-
ply with the rules of §2590.702(c) of this
chapter with respect to nondiscrimina-
tion in premiums or contributions re-
quired by any participant or bene-
ficiary for coverage under the plan,
subject to paragraph (d)(4) of this sec-
tion.

(4) In applying the nondiscrimination
provisions of paragraphs (d)(2) and (3)
of this section, the group or associa-
tion may not treat the employees of
different employer members of the
group or association as distinct groups
of similarly-situated individuals based
on a health factor of one or more indi-
viduals, as defined in §2590.702(a) of
this chapter.

(5) The rules of this paragraph (d) are
illustrated by the following examples:
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Example 1. (i) Facts. Association A offers
group health coverage to all members. Ac-
cording to the bylaws of Association A,
membership is subject to the following cri-
teria: All members must be restaurants lo-
cated in a specified area. Restaurant B,
which is located within the specified area,
has several employees with large health
claims. Restaurant B applies for membership
in Association A4, and is denied membership
based on the claims experience of its employ-
ees.

(ii) Conclusion. In this Example 1, Associa-
tion A’s exclusion of Restaurant B from As-
sociation A discriminates on the basis of
claims history, which is a health factor
under §2590.702(a)(1) of this chapter. Accord-
ingly, Association 4 does not satisfy the re-
quirement in paragraph (d)(1) of this section,
and, therefore would not meet the definition
of a bona fide group or association of em-
ployers under paragraph (b) of this section.

Example 2. (i) Facts. Association C offers
group health coverage to all members. Ac-
cording to the bylaws of Association C, mem-
bership is subject to the following criteria:
All members must have a principal place of
business in a specified metropolitan area. In-
dividual D is a sole proprietor whose prin-
cipal place of business is within the specified
area. As part of the membership application
process, Individual D provides certain health
information to Association C. After learning
that Individual D has diabetes, based on D’s
diabetes, Association C denies Individual D’s
membership application.

(ii) Conclusion. In this Example 2, Associa-
tion C’s exclusion of Individual D because D
has diabetes is a decision that discriminates
on the basis of a medical condition, which is
a health factor under §2590.702(a)(1) of this
chapter. Accordingly, Association C does not
satisfy the requirement in paragraph (d)(1) of
this section and would not meet the defini-
tion of a bona fide group or association of
employers under paragraph (b) of this sec-
tion.

Example 3. (i) Facts. Association F offers
group health coverage to all plumbers work-
ing for plumbing companies in a State, if the
plumbing company employer chooses to join
the association. Plumbers employed by a
plumbing company on a full-time basis
(which is defined under the terms of the ar-
rangement as regularly working at least 30
hours a week) are eligible for health cov-
erage without a waiting period. Plumbers
employed by a plumbing company on a part-
time basis (which is defined under the terms
of the arrangement as regularly working at
least 10 hours per week, but less than 30
hours per week) are eligible for health cov-
erage after a 60-day waiting period.

(ii) Conclusion. In this Example 3, making a
distinction between part-time versus full-
time employment status is a permitted dis-
tinction between similarly-situated individ-
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uals under §2590.702(d) of this chapter, pro-
vided the distinction is not directed at indi-
viduals under §2590.702(d)(3) of this chapter.
Accordingly, the requirement that plumbers
working part time must satisfy a waiting pe-
riod for coverage is a rule for eligibility that
does not violate §2590.702(b) and, as a con-
sequence, satisfies paragraph (d)(2) of this
section.

Example 4. (i) Facts. Association G sponsors
a group health plan, available to all employ-
ers doing business in Town H. Association G
charges Business [ more for premiums than
it charges other members because Business 1
employs several individuals with chronic ill-
nesses.

(ii) Conclusion. In this Example 4, the em-
ployees of Business I cannot be treated as a
separate group of similarly-situated individ-
uals from other members based on a health
factor of one or more individuals under para-
graph (d)(4) of this section. Therefore, charg-
ing Business I more for premiums based on
one or more health factors of the employees
of Business I does not satisfy the require-
ments in paragraph (d)(4) of this section.

Example 5. (i) Facts. Association J sponsors
a group health plan that is available to all
members. According to the bylaws of Asso-
ciation J, membership is open to any entity
whose principal place of business is in State
K, which has only one major metropolitan
area, the capital city of State K. Members
whose principal place of business is in the
capital city of State K are charged more for
premiums than members whose principal
place of business is outside of the capital
city.

(ii) Conclusion. In this Example 5, making a
distinction between members whose bprin-
cipal place of business is in the capital city
of State K, as compared to some other area
in State K, is a permitted distinction be-
tween similarly-situated individuals under
§2590.702(d) of this chapter, provided the dis-
tinction is not directed at individuals under
§2590.702(d)(3) of this chapter. Accordingly,
Association J’s rule for charging different
premiums based on principal place of busi-
ness satisfies paragraph (d)(3) and (d)(4) of
this section.

Example 6. (i) Facts. Association L sponsors
a group health plan, available to all its
members. According to the bylaws of Asso-
ciation L, membership is open to any entity
whose principal place of business is in State
M. Sole Proprietor N’s principal place of
business is in City O, within State M. It is
the only member whose principal place of
business is in City O, and it is otherwise
similarly situated with respect to all other
members of the association. After learning
that Sole Proprietor N has been diagnosed
with cancer, based on the cancer diagnosis,
Association L changes its premium structure
to charge higher premiums for members
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whose principal place of business is in City
0.

(ii) Conclusion. In this Erxample 6, cancer is
a health factor under §2590.702(a) of this
chapter. Making a distinction between
groups of otherwise similarly situated indi-
viduals that on its face is based on geog-
raphy (which is not a health factor), but that
is directed at one or more individuals based
on a health factor (cancer), is in this case a
distinction directed at an individual under
§2590.702(d)(3) of this chapter and is not a
permitted distinction. Accordingly, by
charging higher premiums to members whose
principal place of business is City O, Associa-
tion L violates §2590.702(c) of this chapter
and, consequently, the conditions of para-
graphs (d)(3) and (d)(4) of this section are not
satisfied.

Example 7. (i) Facts. Association P is an ag-
riculture industry association. It sponsors a
group health plan that charges employers
different premiums based on their primary
agriculture subsector, defined under the
terms of the plan as: Crop farming, live-
stock, fishing and aquaculture, and forestry.
The distinction is not directed at individual
participants or beneficiaries based on a
health factor.

(ii) Conclusion. In this Example 7, the pre-
mium distinction between members is per-
mitted under paragraphs (d)(3) and (d)(4) be-
cause it is not based on a health factor and
is not directed at individual participants and
beneficiaries based on a health factor.

Example 8. (i) Facts. Association  is a re-
tail industry association. It sponsors a group
health plan that charges employees of em-
ployers different premiums based on their
occupation: Cashier, stockers, and sales asso-
ciates. The distinction is not directed at in-
dividual participants or beneficiaries based
on a health factor.

(ii) Conclusion. In this Example 8, the pre-
mium distinction is permitted under para-
graph (d)(3) and (d)(4) of this section because
it is not based on a health factor and is not
directed at individual participants and bene-
ficiaries based on a health factor.

Example 9. (i) Facts. Association R sponsors
a group health plan that is available to all
employers with a principal place of business
in State S. Employers are charged different
premiums based on their industry subsector,
defined under the terms of the plan as: Con-
struction, education, health, financial serv-
ices, information services, leisure and hospi-
tality, manufacturing, transportation, nat-
ural resources, and other. In addition, within
any employer, employees are charged dif-
ferent premiums based on part-time versus
full-time status (part time status is defined,
under the terms of the plan, as regularly
working at least 40 hours, but less than 120
hours, per month). These distinctions are not
directed at individual participants or bene-
ficiaries based on a health factor.
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(ii) Conclusion. In this Example 9, the pre-
mium distinctions between employer mem-
bers of a State AHP based on industry, and
between employees of employer members
who are working part-time versus full-time,
are permitted under paragraphs (d)(3) and
(d)(4) of this section because these distinc-
tions are not based on a health factor or di-
rected at individual participants and bene-
ficiaries based on a health factor.

Example 10. (i) Facts. Association T spon-
sors a group health plan that offers a pre-
mium discount to participants who partici-
pate in a wellness program that complies
with section 2590.702(f) of this chapter.

(ii) Conclusion. In this Example 10, pro-
viding a reward (such as a premium discount
or rebate, a waiver of all or part of a cost-
sharing mechanism, an additional benefit, or
any financial or other incentive, as well as
avoiding a penalty such as the absence of a
premium surcharge or other financial or
nonfinancial disincentive) in return for ad-
herence to a wellness program that satisfies
conditions of §2590.702(f) of this chapter is
permissible under this paragraph (d).

(e) Dual treatment of working owners
as employers and employees. (1) A work-
ing owner of a trade or business with-
out common law employees may qual-
ify as both an employer and as an em-
ployee of the trade or business for pur-
poses of the requirements in paragraph
(b) of this section, including the re-
quirement in paragraph (b)(2) that each
employer member of the group or asso-
ciation participating in the group
health plan must be a person acting di-
rectly as an employer of one or more
employees who are participants cov-
ered under the plan, and the require-
ment in paragraph (b)(6) that the group
or association does not make health
coverage offered to employer members
through the association available other
than to certain employees and former
employees and their beneficiaries.

(2) The term ‘‘working owner’ as
used in this paragraph (e) of this sec-
tion means any person who a respon-
sible plan fiduciary reasonably deter-
mines is an individual:

(i) Who has an ownership right of any
nature in a trade or business, whether
incorporated or unincorporated, includ-
ing a partner and other self-employed
individual;

(ii) Who is earning wages or self-em-
ployment income from the trade or
business for providing personal services
to the trade or business; and

(iii) Who either:
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(A) Works on average at least 20
hours per week or at least 80 hours per
month providing personal services to
the working owner’s trade or business,
or

(B) Has wages or self-employment in-
come from such trade or business that
at least equals the working owner’s
cost of coverage for participation by
the working owner and any covered
beneficiaries in the group health plan
sponsored by the group or association
in which the individual is partici-
pating.

(3) The determination under this
paragraph must be made when the
working owner first becomes eligible
for coverage under the group health
plan and continued eligibility must be
periodically confirmed pursuant to rea-
sonable monitoring procedures.

(f) Applicability dates. (1) This section
is applicable on September 1, 2018, for
employee welfare benefit plans that are
fully insured and that meet the re-
quirements for being an association
health plan sponsored by a bona fide
group or association of employers pur-
suant to paragraphs (b) through (e) of
this section.

(2) This section is applicable on Janu-
ary 1, 2019, for any employee welfare
benefit plan that is not fully insured, is
in existence on June 21, 2018, meets the
requirements that applied before June
21, 2018, and chooses to become an asso-
ciation health plan sponsored by a
bona fide group or association of em-
ployers pursuant to paragraphs (b)
through (e) of this section (e.g., in
order to expand to a broader group of
individuals, such as working owners
without employees).

(3) This section is applicable on April
1, 2019, for any other employee welfare
benefit plan established to be and oper-
ated as an association health plan
sponsored by a bona fide group or asso-
ciation of employers pursuant to pur-
suant to paragraphs (b) through (e) of
this section.

(g) Severability. If any provision of
this section is held to be invalid or un-
enforceable by its terms, or as applied
to any person or circumstance, or
stayed pending further agency action,
the provision shall be construed so as
to continue to give the maximum ef-
fect to the provision permitted by law,
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unless such holding shall be one of
utter invalidity or unenforceability, in
which event the provision shall be sev-
erable from this section and shall not
affect the remainder thereof.

[83 FR 28961, June 21, 2018]

§2510.3-16 Definition of “plan admin-
istrator.”

(a) In general. The term ‘‘plan admin-
istrator” or ‘administrator’” means
the person specifically so designated by
the terms of the instrument under
which the plan is operated. If an ad-
ministrator is not so designated, the
plan administrator is the plan sponsor,
as defined in section 3(16)(B) of ERISA.

(b) In the case of a self-insured group
health plan established or maintained
by an eligible organization, as defined
in §2590.7156-2713A(a) of this chapter, if
the eligible organization provides a
copy of the self-certification of its ob-
jection to administering or funding any
contraceptive benefits in accordance
with §2590.7156-2713A(b)(1)(ii) of this
chapter to a third party administrator,
the self-certification shall be an instru-
ment under which the plan is operated,
shall be treated as a designation of the
third party administrator as the plan
administrator under section 3(16) of
ERISA for any contraceptive services
required to be covered under §2590.715—
2713(a)(1)(iv) of this chapter to which
the eligible organization objects on re-
ligious grounds, and shall supersede
any earlier designation. If, instead, the
eligible organization notifies the Sec-
retary of Health and Human Services
of its objection to administering or
funding any contraceptive benefits in
accordance with §2590.715-2713A(b)(1)(ii)
of this chapter, the Department of
Labor, working with the Department of
Health and Human Services, shall sepa-
rately provide notification to each
third party administrator that such
third party administrator shall be the
plan administrator under section 3(16)
of ERISA for any contraceptive serv-
ices required to be covered under
§2590.715-2713(a)(1)(iv) of this chapter to
which the eligible organization objects
on religious grounds, with respect to
benefits for contraceptive services that
the third party administrator would
otherwise manage. Such notification
from the Department of Labor shall be
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an instrument under which the plan is
operated and shall supersede any ear-
lier designation.

(c) A third party administrator that
becomes a plan administrator pursuant
to this section shall be responsible
for—

(1) Complying with section 2713 of the
Public Health Service Act (42 U.S.C.
300gg-13) (as incorporated into section
715 of ERISA) and §2590.715-2713 of this
chapter with respect to coverage of
contraceptive services. To the extent
the plan contracts with different third
party administrators for different clas-
sifications of benefits (such as prescrip-
tion drug benefits versus inpatient and
outpatient benefits), each third party
administrator is responsible for pro-
viding contraceptive coverage that
complies with section 2713 of the Public
Health Service Act (as incorporated
into section 715 of ERISA) and
§2590.7156-2713 of this chapter with re-
spect to the classification or classifica-
tions of benefits subject to its con-
tract.

(2) Establishing and operating a pro-
cedure for determining such claims for
contraceptive services in accordance
with §2560.503-1 of this chapter.

(3) Complying with disclosure and
other requirements applicable to group
health plans under Title I of ERISA
with respect to such benefits.

[78 FR 39894, July 2, 2013, as amended at 79
FR 51099, Aug. 27, 2014]

§2510.3-21 Definition of “Fiduciary.”

(a) Investment advice. For purposes of
section 3(21)(A)(ii) of the Employee Re-
tirement Income Security Act of 1974
(Act) and section 4975(e)(3)(B) of the In-
ternal Revenue Code (Code), except as
provided in paragraph (c) of this sec-
tion, a person shall be deemed to be
rendering investment advice with re-
spect to moneys or other property of a
plan or IRA described in paragraph
(2)(6) of this section if—

(1) Such person provides to a plan,
plan fiduciary, plan participant or ben-
eficiary, IRA, or IRA owner the fol-
lowing types of advice for a fee or other
compensation, direct or indirect:

(1) A recommendation as to the advis-
ability of acquiring, holding, disposing
of, or exchanging, securities or other
investment  property, or a rec-
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ommendation as to how securities or
other investment property should be
invested after the securities or other
investment property are rolled over,
transferred, or distributed from the
plan or IRA;

(ii) A recommendation as to the man-
agement of securities or other invest-
ment property, including, among other
things, recommendations on invest-
ment policies or strategies, portfolio
composition, selection of other persons
to provide investment advice or invest-
ment management services, selection
of investment account arrangements
(e.g., brokerage versus advisory); or
recommendations with respect to roll-
overs, transfers, or distributions from a
plan or IRA, including whether, in
what amount, in what form, and to

what destination such a rollover,
transfer, or distribution should be
made; and

(2) With respect to the investment
advice described in paragraph (a)(1) of
this section, the recommendation is
made either directly or indirectly (e.g.,
through or together with any affiliate)
by a person who:

(i) Represents or acknowledges that
it is acting as a fiduciary within the
meaning of the Act or the Code;

(ii) Renders the advice pursuant to a
written or verbal agreement, arrange-
ment, or understanding that the advice
is based on the particular investment
needs of the advice recipient; or

(iii) Directs the advice to a specific
advice recipient or recipients regarding
the advisability of a particular invest-
ment or management decision with re-
spect to securities or other investment
property of the plan or IRA.

(b)(1) For purposes of this section,
“‘recommendation” means a commu-
nication that, based on its content,
context, and presentation, would rea-
sonably be viewed as a suggestion that
the advice recipient engage in or re-
frain from taking a particular course of
action. The determination of whether a
“recommendation’” has been made is
an objective rather than subjective in-
quiry. In addition, the more individ-
ually tailored the communication is to
a specific advice recipient or recipients
about, for example, a security, invest-
ment property, or investment strategy,
the more likely the communication
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will be viewed as a recommendation.
Providing a selective list of securities
to a particular advice recipient as ap-
propriate for that investor would be a
recommendation as to the advisability
of acquiring securities even if no rec-
ommendation is made with respect to
any one security. Furthermore, a series
of actions, directly or indirectly (e.g.,
through or together with any affiliate),
that may not constitute a rec-
ommendation when viewed individ-
ually may amount to a recommenda-
tion when considered in the aggregate.
It also makes no difference whether the
communication was initiated by a per-
son or a computer software program.

(2) The provision of services or the
furnishing or making available of in-
formation and materials in conform-
ance with paragraphs (b)(2)(i) through
(iv) of this section is not a ‘‘rec-
ommendation’ for purposes of this sec-
tion. Determinations as to whether any
activity not described in this para-
graph (b)(2) constitutes a recommenda-
tion must be made by reference to the
criteria set forth in paragraph (b)(1) of
this section.

(i) Platform providers. Marketing or
making available to a plan fiduciary of
a plan, without regard to the individ-
ualized needs of the plan, its partici-
pants, or beneficiaries a platform or
similar mechanism from which a plan
fiduciary may select or monitor invest-
ment alternatives, including qualified
default investment alternatives, into
which plan participants or bene-
ficiaries may direct the investment of
assets held in, or contributed to, their
individual accounts, provided the plan
fiduciary is independent of the person
who markets or makes available the
platform or similar mechanism, and
the person discloses in writing to the
plan fiduciary that the person is not
undertaking to provide impartial in-
vestment advice or to give advice in a
fiduciary capacity. A plan participant
or beneficiary or relative of either
shall not be considered a plan fiduciary
for purposes of this paragraph.

(i) Selection and monitoring assistance.
In connection with the activities de-
scribed in paragraph (b)(2)(i) of this
section with respect to a plan,

(A) Identifying investment alter-
natives that meet objective criteria
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specified by the plan fiduciary (e.g.,
stated parameters concerning expense
ratios, size of fund, type of asset, or
credit quality), provided that the per-
son identifying the investment alter-
natives discloses in writing whether
the person has a financial interest in
any of the identified investment alter-
natives, and if so the precise nature of
such interest;

(B) In response to a request for infor-
mation, request for proposal, or similar
solicitation by or on behalf of the plan,
identifying a limited or sample set of
investment alternatives based on only
the size of the employer or plan, the
current investment alternatives des-
ignated under the plan, or both, pro-
vided that the response is in writing
and discloses whether the person iden-
tifying the limited or sample set of in-
vestment alternatives has a financial
interest in any of the alternatives, and
if so the precise nature of such inter-
est; or

(C) Providing objective financial data
and comparisons with independent
benchmarks to the plan fiduciary.

(iii) General Communications. Fur-
nishing or making available to a plan,
plan fiduciary, plan participant or ben-
eficiary, IRA, or IRA owner general
communications that a reasonable per-
son would not view as an investment
recommendation, including general cir-
culation newsletters, commentary in
publicly broadcast talk shows, remarks
and presentations in widely attended
speeches and conferences, research or
news reports prepared for general dis-
tribution, general marketing mate-
rials, general market data, including
data on market performance, market

indices, or trading volumes, price
quotes, performance reports, or
prospectuses.

(iv) Investment Education. Furnishing
or making available any of the fol-
lowing categories of investment-re-
lated information and materials de-
scribed in paragraphs (b)(2)Iv)(A)
through (D) of this section to a plan,
plan fiduciary, plan participant or ben-
eficiary, IRA, or IRA owner irrespec-
tive of who provides or makes available
the information and materials (e.g.,
plan sponsor, fiduciary or service pro-
vider), the frequency with which the

367



§2510.3-21

information and materials are pro-
vided, the form in which the informa-
tion and materials are provided (e.g.,
on an individual or group basis, in
writing or orally, or via call center,
video or computer software), or wheth-
er an identified category of informa-
tion and materials is furnished or made
available alone or in combination with
other categories of information and
materials, provided that the informa-
tion and materials do not include
(standing alone or in combination with
other materials) recommendations
with respect to specific investment
products or specific plan or IRA alter-
natives, or recommendations with re-
spect to investment or management of
a particular security or securities or
other investment property, except as
noted in paragraphs (b)(2)(iv)(C)(4) and
(b)(2)(Av)(D)(6) of this section.

(A) Plan information. Information and
materials that, without reference to
the appropriateness of any individual
investment alternative or any indi-
vidual benefit distribution option for
the plan or IRA, or a particular plan
participant or ©beneficiary or IRA
owner, describe the terms or operation
of the plan or IRA, inform a plan fidu-
ciary, plan participant, beneficiary, or
IRA owner about the benefits of plan or
IRA participation, the benefits of in-
creasing plan or IRA contributions, the
impact of preretirement withdrawals
on retirement income, retirement in-
come needs, varying forms of distribu-
tions, including rollovers,
annuitization and other forms of life-
time income payment options (e.g., im-
mediate annuity, deferred annuity, or
incremental purchase of deferred annu-
ity), advantages, disadvantages and
risks of different forms of distribu-
tions, or describe product features, in-
vestor rights and obligations, fee and
expense information, applicable trad-
ing restrictions, investment objectives
and philosophies, risk and return char-
acteristics, historical return informa-
tion, or related prospectuses of invest-
ment alternatives available under the
plan or IRA.

(B) General financial, investment, and
retirvement information. Information and
materials on financial, investment, and
retirement matters that do not address
specific investment products, specific
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plan or TRA investment alternatives or
distribution options available to the
plan or IRA or to plan participants,
beneficiaries, and IRA owners, or spe-
cific investment alternatives or serv-
ices offered outside the plan or IRA,
and inform the plan fiduciary, plan
participant or beneficiary, or IRA
owner about:

(I) General financial and investment
concepts, such as risk and return, di-
versification, dollar cost averaging,
compounded return, and tax deferred
investment;

(2) Historic differences in rates of re-
turn between different asset classes
(e.g., equities, bonds, or cash) based on
standard market indices;

(3) Effects of fees and expenses on
rates of return;

(4) Effects of inflation;

(5) Bstimating future retirement in-
come needs;

(6) Determining investment time ho-
rizons;

(7) Assessing risk tolerance;

(8) Retirement-related risks (e.g.,
longevity risks, market/interest rates,
inflation, health care and other ex-
penses); and

(9) General methods and strategies
for managing assets in retirement (e.g.,
systematic withdrawal payments,
annuitization, guaranteed minimum
withdrawal benefits), including those
offered outside the plan or IRA.

(C) Asset allocation models. Informa-
tion and materials (e.g., pie charts,
graphs, or case studies) that provide a
plan fiduciary, plan participant or ben-
eficiary, or IRA owner with models of
asset allocation portfolios of hypo-
thetical individuals with different time
horizons (which may extend beyond an
individual’s retirement date) and risk
profiles, where—

(I) Such models are based on gen-
erally accepted investment theories
that take into account the historic re-
turns of different asset classes (e.g., eq-
uities, bonds, or cash) over defined pe-
riods of time;

(2) All material facts and assump-
tions on which such models are based
(e.g., retirement ages, life expectancies,
income levels, financial resources, re-
placement income ratios, inflation
rates, and rates of return) accompany
the models;
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(3) The asset allocation models are
accompanied by a statement indicating
that, in applying particular asset allo-
cation models to their individual situa-
tions, plan participants, beneficiaries,
or IRA owners should consider their
other assets, income, and investments
(e.g., equity in a home, Social Security
benefits, individual retirement plan in-
vestments, savings accounts, and inter-
ests in other qualified and non-quali-
fied plans) in addition to their inter-
ests in the plan or IRA, to the extent
those items are not taken into account
in the model or estimate; and

(4) The models do not include or iden-
tify any specific investment product or
investment alternative available under
the plan or IRA, except that solely
with respect to a plan, asset allocation
models may identify a specific invest-
ment alternative available under the
plan if it is a designated investment al-
ternative within the meaning of 29 CFR
2550.404a-5(h)(4) under the plan subject
to oversight by a plan fiduciary inde-
pendent from the person who developed
or markets the investment alternative
and the model:

(i) Identifies all the other designated
investment alternatives available
under the plan that have similar risk
and return characteristics, if any; and

(i1) is accompanied by a statement in-
dicating that those other designated
investment alternatives have similar
risk and return characteristics and
identifying where information on those
investment alternatives may be ob-
tained, including information described
in paragraph (b)(2)(iv)(A) of this sec-
tion and, if applicable, paragraph (d) of
29 CFR 2550.404a-5.

(D) Interactive investment materials.
Questionnaires, worksheets, software,
and similar materials that provide a
plan fiduciary, plan participant or ben-
eficiary, or IRA owner the means to:
Estimate future retirement income
needs and assess the impact of different
asset allocations on retirement in-
come; evaluate distribution options,
products, or vehicles by providing in-
formation under paragraphs
(D)(2)(iv)(A) and (B) of this section; or
estimate a retirement income stream
that could be generated by an actual or
hypothetical account balance, where—
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(I) Such materials are based on gen-
erally accepted investment theories
that take into account the historic re-
turns of different asset classes (e.g., eq-
uities, bonds, or cash) over defined pe-
riods of time;

(2) There is an objective correlation
between the asset allocations gen-
erated by the materials and the infor-
mation and data supplied by the plan
participant, beneficiary or IRA owner;

(3) There is an objective correlation
between the income stream generated
by the materials and the information
and data supplied by the plan partici-
pant, beneficiary, or IRA owner;

(4) All material facts and assump-
tions (e.g., retirement ages, life
expectancies, income levels, financial
resources, replacement income ratios,
inflation rates, rates of return and
other features, and rates specific to in-
come annuities or systematic with-
drawal plans) that may affect a plan
participant’s, beneficiary’s, or IRA
owner’s assessment of the different
asset allocations or different income
streams accompany the materials or
are specified by the plan participant,
beneficiary, or IRA owner;

(5) The materials either take into ac-
count other assets, income and invest-
ments (e.g., equity in a home, Social
Security benefits, individual retire-
ment plan investments, savings ac-
counts, and interests in other qualified
and non-qualified plans) or are accom-
panied by a statement indicating that,
in applying particular asset allocations
to their individual situations, or in as-
sessing the adequacy of an estimated
income stream, plan participants,
beneficiaries, or IRA owners should
consider their other assets, income,
and investments in addition to their
interests in the plan or IRA; and

(6) The materials do not include or
identify any specific investment alter-
native or distribution option available
under the plan or IRA, unless such al-
ternative or option is specified by the
plan participant, beneficiary, or IRA
owner, or it is a designated investment
alternative within the meaning of 29
CFR 2550.404a-5(h)(4) under a plan sub-
ject to oversight by a plan fiduciary
independent from the person who de-
veloped or markets the investment al-
ternative and the materials:
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(1) Identify all the other designated
investment alternatives available
under the plan that have similar risk
and return characteristics, if any; and

(ii) Are accompanied by a statement
indicating that those other designated
investment alternatives have similar
risk and return characteristics and
identifying where information on those
investment alternatives may be ob-
tained; including information described
in paragraph (b)(2)(iv)(A) of this sec-
tion and, if applicable, paragraph (d) of
29 CFR 2550.404a-5;

(c) Except for persons who represent
or acknowledge that they are acting as
a fiduciary within the meaning of the
Act or the Code, a person shall not be
deemed to be a fiduciary within the
meaning of section 3(21)(A)(ii) of the
Act or section 4975(e)(3)(B) of the Code
solely because of the activities set
forth in paragraphs (c¢)(1), (2), and (3) of
this section.

(1) Transactions with independent fidu-
ciaries with financial expertise—The pro-
vision of any advice by a person (in-
cluding the provision of asset alloca-
tion models or other financial analysis
tools) to a fiduciary of the plan or IRA
(including a fiduciary to an investment
contract, product, or entity that holds
plan assets as determined pursuant to
sections 3(42) and 401 of the Act and 29
CFR 2510.3-101) who is independent of
the person providing the advice with
respect to an arm’s length sale, pur-
chase, loan, exchange, or other trans-
action related to the investment of se-
curities or other investment property,
if, prior to entering into the trans-
action the person providing the advice
satisfies the requirements of this para-
graph (c)(1).

(i) The person knows or reasonably
believes that the independent fiduciary
of the plan or IRA is:

(A) A bank as defined in section 202
of the Investment Advisers Act of 1940
or similar institution that is regulated
and supervised and subject to periodic
examination by a State or Federal
agency,

(B) An insurance carrier which is
qualified under the laws of more than
one state to perform the services of
managing, acquiring or disposing of as-
sets of a plan;
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(C) An investment adviser registered
under the Investment Advisers Act of
1940 or, if not registered an as invest-
ment adviser under the Investment Ad-
visers Act by reason of paragraph (1) of
section 203A of such Act, is registered
as an investment adviser under the
laws of the State (referred to in such
paragraph (1)) in which it maintains its
principal office and place of business;

(D) A broker-dealer registered under
the Securities Exchange Act of 1934; or

(E) Any independent fiduciary that
holds, or has under management or
control, total assets of at least $50 mil-
lion (the person may rely on written
representations from the plan or inde-
pendent fiduciary to satisfy this para-
graph (¢)(1)(1));

(ii) The person knows or reasonably
believes that the independent fiduciary
of the plan or IRA is capable of evalu-
ating investment risks independently,
both in general and with regard to par-
ticular transactions and investment
strategies (the person may rely on
written representations from the plan
or independent fiduciary to satisfy this
paragraph (¢)(1)(ii));

(iii) The person fairly informs the
independent fiduciary that the person
is not undertaking to provide impartial
investment advice, or to give advice in
a fiduciary capacity, in connection
with the transaction and fairly informs
the independent fiduciary of the exist-
ence and nature of the person’s finan-
cial interests in the transaction;

(iv) The person knows or reasonably
believes that the independent fiduciary
of the plan or IRA is a fiduciary under
ERISA or the Code, or both, with re-
spect to the transaction and is respon-
sible for exercising independent judg-
ment in evaluating the transaction
(the person may rely on written rep-
resentations from the plan or inde-
pendent fiduciary to satisfy this para-
graph (c)(1)(iv)); and

(v) The person does not receive a fee
or other compensation directly from
the plan, plan fiduciary, plan partici-
pant or beneficiary, IRA, or IRA owner
for the provision of investment advice
(as opposed to other services) in con-
nection with the transaction.
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(2) Swap and security-based swap
transactions. The provision of any ad-
vice to an employee benefit plan (as de-
scribed in section 3(3) of the Act) by a
person who is a swap dealer, security-
based swap dealer, major swap partici-
pant, major security-based swap partic-
ipant, or a swap clearing firm in con-
nection with a swap or security-based
swap, as defined in section la of the
Commodity Exchange Act (7 U.S.C. 1a)
and section 3(a) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)) if—

(i) The employee benefit plan is rep-
resented by a fiduciary under ERISA
independent of the person;

(ii) In the case of a swap dealer or se-
curity-based swap dealer, the person is
not acting as an advisor to the em-
ployee benefit plan (within the mean-
ing of section 4s(h) of the Commodity
Exchange Act or section 15F(h) of the
Securities Exchange Act of 1934) in
connection with the transaction;

(iii) The person does not receive a fee
or other compensation directly from
the plan or plan fiduciary for the provi-
sion of investment advice (as opposed
to other services) in connection with
the transaction; and

(iv) In advance of providing any rec-
ommendations with respect to the
transaction, or series of transactions,
the person obtains a written represen-
tation from the independent fiduciary
that the independent fiduciary under-
stands that the person is not under-
taking to provide impartial investment
advice, or to give advice in a fiduciary
capacity, in connection with the trans-
action and that the independent fidu-
ciary is exercising independent judg-
ment in evaluating the recommenda-
tion.

(3) Employees. (i) In his or her capac-
ity as an employee of the plan sponsor
of a plan, as an employee of an affiliate
of such plan sponsor, as an employee of
an employee benefit plan, as an em-
ployee of an employee organization, or
as an employee of a plan fiduciary, the
person provides advice to a plan fidu-
ciary, or to an employee (other than in
his or her capacity as a participant or
beneficiary of an employee benefit
plan) or independent contractor of such
plan sponsor, affiliate, or employee
benefit plan, provided the person re-
ceives no fee or other compensation,
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direct or indirect, in connection with
the advice beyond the employee’s nor-
mal compensation for work performed
for the employer; or

(ii) In his or her capacity as an em-
ployee of the plan sponsor of a plan, or
as an employee of an affiliate of such
plan sponsor, the person provides ad-
vice to another employee of the plan
sponsor in his or her capacity as a par-
ticipant or beneficiary of the plan, pro-
vided the person’s job responsibilities
do not involve the provision of invest-
ment advice or investment rec-
ommendations, the person is not reg-
istered or licensed under federal or
state securities or insurance law, the
advice he or she provides does not re-
quire the person to be registered or li-
censed under federal or state securities
or insurance laws, and the person re-
ceives no fee or other compensation,
direct or indirect, in connection with
the advice beyond the employee’s nor-
mal compensation for work performed
for the employer.

(d) Scope of fiduciary duty—investment
advice. A person who is a fiduciary with
respect to an plan or IRA by reason of
rendering investment advice (as de-
fined in paragraph (a) of this section)
for a fee or other compensation, direct
or indirect, with respect to any securi-
ties or other investment property of
such plan or IRA, or having any au-
thority or responsibility to do so, shall
not be deemed to be a fiduciary regard-
ing any assets of the plan or IRA with
respect to which such person does not
have any discretionary authority, dis-
cretionary control or discretionary re-
sponsibility, does not exercise any au-
thority or control, does not render in-
vestment advice (as described in para-
graph (a)(1) of this section) for a fee or
other compensation, and does not have
any authority or responsibility to
render such investment advice, pro-
vided that nothing in this paragraph
shall be deemed to:

(1) Exempt such person from the pro-
visions of section 405(a) of the Act con-
cerning liability for fiduciary breaches
by other fiduciaries with respect to any
assets of the plan; or

(2) Exclude such person from the defi-
nition of the term ‘‘party in interest”
(as set forth in section 3(14)(B) of the
Act) or ‘‘disqualified person’ (as set
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forth in section 4975(e)(2) of the Code)
with respect to any assets of the em-
ployee benefit plan or IRA.

(e) Execution of securities transactions.
(1) A person who is a broker or dealer
registered under the Securities Ex-
change Act of 1934, a reporting dealer
who makes primary markets in securi-
ties of the United States Government
or of an agency of the United States
Government and reports daily to the
Federal Reserve Bank of New York its
positions with respect to such securi-
ties and borrowings thereon, or a bank
supervised by the United States or a
State, shall not be deemed to be a fidu-
ciary, within the meaning of section
3(21)(A) of the Act or section
4975(e)(3)(B) of the Code, with respect
to a plan or IRA solely because such
person executes transactions for the
purchase or sale of securities on behalf
of such plan in the ordinary course of
its business as a broker, dealer, or
bank, pursuant to instructions of a fi-
duciary with respect to such plan or
IRA, if:

(i) Neither the fiduciary nor any af-
filiate of such fiduciary is such broker,
dealer, or bank; and

(ii) The instructions specify:

(A) The security to be purchased or
sold;

(B) A price range within which such
security is to be purchased or sold, or,
if such security is issued by an open-
end investment company registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1, et seq.), a Dprice
which is determined in accordance with
Rule 22cl under the Investment Com-
pany Act of 1940 (17 CFR 270.22c1);

(C) A time span during which such se-
curity may be purchased or sold (not to
exceed five business days); and

(D) The minimum or maximum quan-
tity of such security which may be pur-
chased or sold within such price range,
or, in the case of a security issued by
an open-end investment company reg-
istered under the Investment Company
Act of 1940, the minimum or maximum
quantity of such security which may be
purchased or sold, or the value of such
security in dollar amount which may
be purchased or sold, at the price re-
ferred to in paragraph (e)(1)(ii)(B) of
this section.
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(2) A person who is a broker-dealer,
reporting dealer, or bank which is a fi-
duciary with respect to a plan or IRA
solely by reason of the possession or
exercise of discretionary authority or
discretionary control in the manage-
ment of the plan or IRA, or the man-
agement or disposition of plan or IRA
assets in connection with the execution
of a transaction or transactions for the
purchase or sale of securities on behalf
of such plan or IRA which fails to com-
ply with the provisions of paragraph
(e)(1) of this section, shall not be
deemed to be a fiduciary regarding any
assets of the plan or IRA with respect
to which such broker-dealer, reporting
dealer or bank does not have any dis-
cretionary authority, discretionary
control or discretionary responsibility,
does not exercise any authority or con-
trol, does not render investment advice
(as defined in paragraph (a) of this sec-
tion) for a fee or other compensation,
and does not have any authority or re-
sponsibility to render such investment
advice, provided that nothing in this
paragraph shall be deemed to:

(i) Exempt such broker-dealer, re-
porting dealer, or bank from the provi-
sions of section 405(a) of the Act con-
cerning liability for fiduciary breaches
by other fiduciaries with respect to any
assets of the plan; or

(ii) Exclude such broker-dealer, re-
porting dealer, or bank from the defini-
tion of the term ‘“‘party in interest’ (as
set forth in section 3(14)(B) of the Act)
or ‘‘disqualified person’ (as set forth in
section 4975(e)(2) of the Code) with re-
spect to any assets of the plan or IRA.

(f) Internal Revenue Code. Section
4975(e)(3) of the Code contains provi-
sions parallel to section 3(21)(A) of the
Act which define the term ‘‘fiduciary”
for purposes of the prohibited trans-
action provisions in Code section 4975.
Effective December 31, 1978, section 102
of the Reorganization Plan No. 4 of
1978, 5 U.S.C. App. 237 transferred the
authority of the Secretary of the
Treasury to promulgate regulations of
the type published herein to the Sec-
retary of Labor. All references herein
to section 3(21)(A) of the Act should be
read to include reference to the par-
allel provisions of section 4975(e)(3) of
the Code. Furthermore, the provisions
of this section shall apply for purposes
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of the application of Code section 4975
with respect to any plan, including any
IRA, described in Code section
4975(e)(1).

(g) Definitions. For purposes of this
section—

(1) The term ‘‘affiliate’” means any
person directly or indirectly, through
one or more intermediaries, control-
ling, controlled by, or under common
control with such person; any officer,
director, partner, employee, or relative
(as defined in paragraph (g)(8) of this
section) of such person; and any cor-
poration or partnership of which such
person is an officer, director, or part-
ner.

(2) The term ‘‘control,” for purposes
of paragraph (g)(1) of this section,
means the power to exercise a control-
ling influence over the management or
policies of a person other than an indi-
vidual.

(3) The term ‘‘fee or other compensa-
tion, direct or indirect’’ means, for pur-
poses of this section and section
3(21)(A)(ii) of the Act, any explicit fee
or compensation for the advice re-
ceived by the person (or by an affiliate)
from any source, and any other fee or
compensation received from any source
in connection with or as a result of the
purchase or sale of a security or the
provision of investment advice serv-
ices, including, though not limited to,
commissions, loads, finder’s fees, rev-
enue sharing payments, shareholder
servicing fees, marketing or distribu-
tion fees, underwriting compensation,
payments to brokerage firms in return
for shelf space, recruitment compensa-
tion paid in connection with transfers
of accounts to a registered representa-
tive’s new broker-dealer firm, gifts and
gratuities, and expense reimburse-
ments. A fee or compensation is paid
“in connection with or as a result of”’
such transaction or service if the fee or
compensation would not have been paid
but for the transaction or service or if
eligibility for or the amount of the fee
or compensation is based in whole or in
part on the transaction or service.

(4) The term ‘‘investment property’’
does not include health insurance poli-
cies, disability insurance policies, term
life insurance policies, and other prop-
erty to the extent the policies or prop-
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erty do not contain an investment
component.

(56) The term ‘“‘IRA owner’ means,
with respect to an IRA, either the per-
son who is the owner of the IRA or the
person for whose benefit the IRA was
established.

(6)(1) The term ‘‘plan’ means any em-
ployee benefit plan described in section
3(3) of the Act and any plan described
in section 4975(e)(1)(A) of the Code, and

(ii) The term “IRA” means any ac-
count or annuity described in Code sec-
tion 4975(e)(1)(B) through (F), includ-
ing, for example, an individual retire-
ment account described in section
408(a) of the Code and a health savings
account described in section 223(d) of
the Code.

(7) The term ‘‘plan fiduciary’ means
a person described in section (3)(21)(A)
of the Act and 4975(e)(3) of the Code.
For purposes of this section, a partici-
pant or beneficiary of the plan or a rel-
ative of either is not a ‘‘plan fiduciary”’
with respect to the plan, and the IRA
owner or a relative is not a ‘‘plan fidu-
ciary” with respect to the IRA.

(8) The term ‘‘relative’” means a per-
son described in section 3(15) of the Act
and section 4975(e)(6) of the Code or a
brother, a sister, or a spouse of a broth-
er or sister.

(9) The term ‘‘plan participant’ or
“participant’” means, for a plan de-
scribed in section 3(3) of the Act, a per-
son described in section 3(7) of the Act.

(h) Effective and applicability dates—
(1) Effective date. This section is effec-
tive on June 7, 2016.

(2) Applicability date. Paragraphs (a),
(b), (¢), (d), (f), and (g) of this section
apply June 9, 2017.

(3) Until the applicability date under
this paragraph (h), the prior regulation
under the Act and the Code (as it ap-
peared in the July 1, 2015 edition of 29
CFR part 2510 and the April 1, 2015 edi-
tion of 26 CFR part 54) applies.

(i) Continued applicability of State law
regulating insurance, banking, or securi-
ties. Nothing in this part shall be con-
strued to affect or modify the provi-
sions of section 514 of Title I of the
Act, including the savings clause in
section 514(b)(2)(A) for state laws that
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regulate insurance, banking, or securi-
ties.

[81 FR 20997, 21001, Apr. 8, 2016, as amended at
82 FR 16918, Apr. 7, 2017]

§2510.3-37 Multiemployer plan.

(a) General. Section 3(37) of the Act
contains in paragraphs (a)(i)-(iv) a
number of criteria which an employee
benefit plan must meet in order to be a
multiemployer plan under the Act.
Section 3(37) also provides that the
Secretary may prescribe by regulation
other requirements in addition to those
contained in paragraphs (a)(i)-(iv). The
purpose of this regulation is to estab-
lish such requirements.

(b) Plans in existence before the effec-
tive date. (1) A plan in existence before
September 2, 1974, will be considered a
multiemployer plan if it satisfies the
requirements of section 3(37)(A)(i)-(iv)
of the Act.

(2) For purposes of this section, a
plan is considered to be in existence if:

(i)(A) The plan was reduced to writ-
ing and adopted by the participating
employers and the employee organiza-
tion (including, in the case of a cor-
porate employer, formal approval by an
employer’s board of directors or share-
holders, if required), even though no
amounts had been contributed under
the plan, and

(B) The plan has not been termi-
nated; or

(ii)(A) There was a legally enforce-
able agreement to establish such a plan
signed by the employers and the em-
ployee organization, and

(B) The contributions to be made to
the plan were set forth in the agree-
ment.

(iii) If a plan was in existence within
the meaning of paragraph (b)(2)(i) or
(ii) of this section, any other plan with
which such existing plan is merged or
consolidated shall also be considered to
be in existence.

(c) Plans not in existence before the ef-
fective date. In addition to the provi-
sions of section 3(37)(A)(i)—(iv) of the
Act, a multiemployer plan established
on or after September 2, 1974, must
meet the requirement that it was es-
tablished for a substantial business
purpose. A substantial business pur-
pose includes the interest of a labor or-
ganization in securing an employee
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benefit plan for its members. The fol-
lowing factors are relevant in deter-
mining whether a substantial business
purpose existed for the establishment
of a plan; any single factor may be suf-
ficient to constitute a substantial busi-
ness purpose:

(1) The extent to which the plan is
maintained by a substantial number of
unaffiliated contributing employers
and covers a substantial portion of the
trade, craft or industry in terms of em-
ployees or a substantial number of the
employees in the trade, craft or indus-
try in a locality or geographic area;

(2) The extent to which the plan pro-
vides benefits more closely related to
years of service within the trade, craft
or industry rather than with an em-
ployer, reflecting the fact that an em-
ployee’s relationship with an employer
maintaining the plan is generally
short-term although service in the
trade, craft or industry is generally
long-term;

(3) The extent to which collective
bargaining takes place on matters
other than employee benefit plans be-
tween the employee organization and
the employers maintaining the plan;
and

(4) The extent to which the adminis-
trative burden and expense of providing
benefits through single employer plans
would be greater than through a multi-
employer plan.

[40 FR 52008, Nov. 7, 1975]

§2510.3-38 Filing requirements for
State registered investment advis-
ers to be investment managers.

(a) General. Section 3(38) of the Act
sets forth the criteria for a fiduciary to
be an investment manager for purposes
of section 405 of the Act. Subparagraph
(B)(ii) of section 3(38) of the Act pro-
vides that, in the case of a fiduciary
who is not registered under the Invest-
ment Advisers Act of 1940 by reason of
paragraph (1) of section 203A(a) of such
Act, the fiduciary must be registered
as an investment adviser under the
laws of the State in which it maintains
its principal office and place of busi-
ness, and, at the time the fiduciary
files registration forms with such State
to maintain the fiduciary’s registra-
tion under the laws of such State, also
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files a copy of such forms with the Sec-
retary of Labor. The purpose of this
section is to set forth the exclusive
means for investment advisers to sat-
isfy the filing obligation with the Sec-
retary described in subparagraph (B)(ii)
of section 3(38) of the Act.

(b) Filing requirement. To satisfy the
filing requirement with the Secretary
in section 3(38)(B)(ii) of the Act, a fidu-
ciary must be registered as an invest-
ment adviser with the State in which it
maintains its principal office and place
of business and file through the Invest-
ment Adviser Registration Depository
(IARD), in accordance with applicable
IARD requirements, the information
required to be registered and maintain
the fiduciary’s registration as an in-
vestment adviser in such State. Sub-
mitting to the Secretary investment
adviser registration forms filed with a
State does not constitute compliance
with the filing requirement in section
3(38)(B)(ii) of the Act.

(c) Definitions. For purposes of this
section, the term ‘‘Investment Adviser
Registration Depository’” or “IARD”
means the centralized electronic depos-
itory described in 17 CFR 275.203-1.

(d) Cross reference. Information for in-
vestment advisers on how to file
through the IARD is available on the
Securities and Exchange Commission
website at www.sec.gov/iard.

[69 FR 52125, Aug. 24, 2004]

§2510.3-40 Plans Established or Main-
tained Under or Pursuant to Collec-
tive Bargaining Agreements Under
Section 3(40)(A) of ERISA.

(a) Scope and purpose. Section 3(40)(A)
of the Employee Retirement Income
Security Act of 1974 (ERISA) provides
that the term ‘‘multiple employer wel-
fare arrangement” (MEWA) does not
include an employee welfare benefit
plan that is established or maintained
under or pursuant to one or more
agreements that the Secretary of
Labor (the Secretary) finds to be col-
lective bargaining agreements. This
section sets forth criteria that rep-
resent a finding by the Secretary
whether an arrangement is an em-
ployee welfare benefit plan established
or maintained under or pursuant to one
or more collective bargaining agree-
ments. A plan is established or main-
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tained under or pursuant to collective
bargaining if it meets the criteria in
this section. However, even if an entity
meets the criteria in this section, it
will not be an employee welfare benefit
plan established or maintained under
or pursuant to a collective bargaining
agreement if it comes within the exclu-
sions in the section. Nothing in or pur-
suant to this section shall constitute a
finding for any purpose other than the
exception for plans established or
maintained under or pursuant to one or
more collective bargaining agreements
under section 3(40) of ERISA. In a par-
ticular case where there is an attempt
to assert state jurisdiction or the ap-
plication of state law with respect to a
plan or other arrangement that alleg-
edly is covered under Title I of ERISA,
the Secretary has set forth a procedure
for obtaining individualized findings at
29 CFR part 2570, subpart H.

(b) General criteria. The Secretary
finds, for purposes of section 3(40) of
ERISA, that an employee welfare ben-
efit plan is ‘‘established or maintained
under or pursuant to one or more
agreements which the Secretary finds
to be collective bargaining agree-
ments’ for any plan year in which the
plan meets the criteria set forth in
paragraphs (b)(1), (2), (3), and (4) of this
section, and is not excluded under
paragraph (c) of this section.

(1) The entity is an employee welfare
benefit plan within the meaning of sec-
tion 3(1) of ERISA.

(2) At least 85% of the participants in
the plan are:

(i) Individuals employed under one or
more agreements meeting the criteria
of paragraph (b)(3) of this section,
under which contributions are made to
the plan, or pursuant to which cov-
erage under the plan is provided;

(ii) Retirees who either participated
in the plan at least five of the last 10
years preceding their retirement, or

(A) Are receiving benefits as partici-
pants under a multiemployer pension
benefit plan that is maintained under
the same agreements referred to in
paragraph (b)(3) of this section, and

(B) Have at least five years of service
or the equivalent under that multiem-
ployer pension benefit plan;

(iii) Participants on extended cov-
erage under the plan pursuant to the
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requirements of a statute or court or
administrative agency decision, includ-
ing but not limited to the continuation
coverage requirements of the Consoli-
dated Omnibus Budget Reconciliation
Act of 1985, sections 601-609, 29 U.S.C.
1169, the Family and Medical Leave
Act, 29 U.S.C. 2601 et seq., the Uni-
formed Services Employment and Re-
employment Rights Act of 1994, 38
U.S.C. 4301 et seq., or the National
Labor Relations Act, 29 U.S.C. 158(a)(5);

(iv) Participants who were active
participants and whose coverage is oth-
erwise extended under the terms of the
plan, including but not limited to ex-
tension by reason of self-payment, hour
bank, long or short-term disability,
furlough, or temporary unemployment,
provided that the charge to the indi-
vidual for such extended coverage is no
more than the applicable premium
under section 604 of the Act;

(v) Participants whose coverage
under the plan is maintained pursuant
to a reciprocal agreement with one or
more other employee welfare benefit
plans that are established or main-
tained under or pursuant to one or
more collective bargaining agreements
and that are multiemployer plans;

(vi) Individuals employed by:

(A) An employee organization that
sponsors, jointly sponsors, or is rep-
resented on the association, com-
mittee, joint board of trustees, or other
similar group of representatives of the
parties who sponsor the plan;

(B) The plan or associated trust fund;

(C) Other employee benefit plans or
trust funds to which contributions are
made pursuant to the same agreement
described in paragraph (b)(3) of this
section; or

(D) An employer association that is
the authorized employer representative
that actually engaged in the collective
bargaining that led to the agreement
that references the plan as described in
paragraph (b)(3) of this section;

(vii) Individuals who were employed
under an agreement described in para-
graph (b)(3) of this section, provided
that they are employed by one or more
employers that are parties to an agree-
ment described in paragraph (b)(3) and
are covered under the plan on terms
that are generally no more favorable
than those that apply to similarly situ-
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ated individuals described in paragraph
(b)(2)(1) of this section;

(viii) Individuals (other than individ-
uals described in paragraph (b)(2)(i) of
this section) who are employed by em-
ployers that are bound by the terms of
an agreement described in paragraph
(b)(3) of this section and that employ
personnel covered by such agreement,
and who are covered under the plan on
terms that are generally no more fa-
vorable than those that apply to such
covered personnel. For this purpose,
such individuals in excess of 10% of the
total population of participants in the
plan are disregarded,;

(ix) Individuals who are, or were for a
period of at least three years, employed
under one or more agreements between
or among one or more ‘‘carriers’ (in-
cluding ‘‘carriers by air’’) and one or
more ‘‘representatives’” of employees
for collective bargaining purposes and
as defined by the Railway Labor Act, 45
U.S.C. 151 et seq., providing for such in-
dividuals’ current or subsequent par-
ticipation in the plan, or providing for
contributions to be made to the plan
by such carriers; or

(x) Individuals who are licensed ma-
rine pilots operating in United States
ports as a state-regulated enterprise
and are covered under an employee
welfare benefit plan that meets the def-
inition of a qualified merchant marine
plan, as defined in section 415(b)(2)(F)
of the Internal Revenue Code (26
U.S.C.).

(3) The plan is incorporated or ref-
erenced in a written agreement be-
tween one or more employers and one
or more employee organizations, which
agreement, itself or together with
other agreements among the same par-
ties:

(1) Is the product of a bona fide collec-
tive bargaining relationship between
the employers and the employee orga-
nization(s);

(ii) Identifies employers and em-
ployee organization(s) that are parties
to and bound by the agreement;

(iii) Identifies the personnel, job clas-
sifications, and/or work jurisdiction
covered by the agreement;

(iv) Provides for terms and condi-
tions of employment in addition to
coverage under, or contributions to,
the plan; and
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(v) Is not unilaterally terminable or
automatically terminated solely for
non-payment of benefits under, or con-
tributions to, the plan.

(4) For purposes of paragraph (b)(3)(1)
of this section, the following factors,
among others, are to be considered in
determining the existence of a bona
fide collective bargaining relationship.
In any proceeding initiated under 29
CFR part 2570 subpart H, the existence
of a bona fide collective bargaining re-
lationship under paragraph (b)(3)()
shall be presumed where at least four
of the factors set out in paragraphs
(b)(4)(i1) through (viii) of this section
are established. In such a proceeding,
the Secretary may also consider
whether other objective or subjective
indicia of actual collective bargaining
and representation are present as set
out in paragraph (b)(4)(ix) of this sec-
tion.

(i) The agreement referred to in para-
graph (b)(3) of this section provides for
contributions to a labor-management
trust fund structured according to sec-
tion 302(c)(5), (6), (7), (8), or (9) of the
Taft-Hartley Act, 29 U.S.C. 186(c)(5),
(6), (7), (8) or (9), or to a plan lawfully
negotiated under the Railway Labor
Act;

(ii) The agreement referred to in
paragraph (b)(3) of this section requires
contributions by substantially all of
the participating employers to a multi-
employer pension plan that is struc-
tured in accordance with section 401 of
the Internal Revenue Code (26 U.S.C.)
and is either structured in accordance
with section 302(c)(5) of the Taft-Hart-
ley Act, 29 U.S.C. 186(c)(5), or is law-
fully negotiated under the Railway
Labor Act, and substantially all of the
active participants covered by the em-
ployee welfare benefit plan are also eli-
gible to become participants in that
pension plan;

(iii) The predominant employee orga-
nization that is a party to the agree-
ment referred to in paragraph (b)(3) of
this section has maintained a series of
agreements incorporating or ref-
erencing the plan since before January
1, 1983;

(iv) The predominant employee orga-
nization that is a party to the agree-
ment referred to in paragraph (b)(3) of
this section has been a national or
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international union, or a federation of
national and international unions, or
has been affiliated with such a union or
federation, since before January 1, 1983;

(v) A court, government agency, or
other third-party adjudicatory tribunal
has determined, in a contested or ad-
versary proceeding, or in a govern-
ment-supervised election, that the pre-
dominant employee organization that
is a party to the agreement described
in paragraph (b)(3) of this section is the
lawfully recognized or designated col-
lective bargaining representative with
respect to one or more bargaining units
of personnel covered by such agree-
ment;

(vi) Employers who are parties to the
agreement described in paragraph (b)(3)
of this section pay at least 75% of the
premiums or contributions required for
the coverage of active participants
under the plan or, in the case of a re-
tiree-only plan, the employers pay at
least 75% of the premiums or contribu-
tions required for the coverage of the
retirees. For this purpose, coverage
under the plan for dental or vision
care, coverage for excepted benefits
under 29 CFR 2590.732(b), and amounts
paid by participants and beneficiaries
as co-payments or deductibles in ac-
cordance with the terms of the plan are
disregarded;

(vii) The predominant employee or-
ganization that is a party to the agree-
ment described in paragraph (b)(3) of
this section provides, sponsors, or
jointly sponsors a hiring hall(s) and/or
a state-certified apprenticeship pro-
gram(s) that provides services that are
available to substantially all active
participants covered by the plan;

(viii) The agreement described in
paragraph (b)(3) of this section has
been determined to be a bona fide col-
lective bargaining agreement for pur-
poses of establishing the prevailing
practices with respect to wages and
supplements in a locality, pursuant to
a prevailing wage statute of any state
or the District of Columbia.

(ix) There are other objective or sub-
jective indicia of actual collective bar-
gaining and representation, such as
that arm’s-length negotiations oc-
curred between the parties to the
agreement described in paragraph (b)(3)
of this section; that the predominant
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employee organization that is party to
such agreement actively represents
employees covered by such agreement
with respect to grievances, disputes, or
other matters involving employment
terms and conditions other than cov-
erage under, or contributions to, the
employee welfare benefit plan; that
there is a geographic, occupational,
trade, organizing, or other rationale
for the employers and bargaining units
covered by such agreement; that there
is a connection between such agree-
ment and the participation, if any, of
self-employed individuals in the em-
ployee welfare benefit plan established
or maintained under or pursuant to
such agreement.

(c) Exclusions. An employee welfare
benefit plan shall not be deemed to be
“‘established or maintained under or
pursuant to one or more agreements
which the Secretary finds to be collec-
tive bargaining agreements’” for any
plan year in which:

(1) The plan is self-funded or par-
tially self-funded and is marketed to
employers or sole proprietors

(i) By one or more insurance pro-
ducers as defined in paragraph (d) of
this section;

(ii) By an individual who is disquali-
fied from, or ineligible for, or has failed
to obtain, a license to serve as an in-
surance producer to the extent that the
individual engages in an activity for
which such license is required; or

(iii) By individuals (other than indi-
viduals described in paragraphs (c)(1)(i)
and (ii) of this section) who are paid on
a commission-type basis to market the
plan.

(iv) For the purposes of this para-
graph (c)(1):

(A) “Marketing” does not include ad-
ministering the plan, consulting with
plan sponsors, counseling on benefit de-
sign or coverage, or explaining the
terms of coverage available under the
plan to employees or union members;

(B) ‘“Marketing”” does include the
marketing of union membership that
carries with it plan participation by
virtue of such membership, except for
membership in unions representing in-
surance producers themselves;

(2) The agreement under which the
plan is established or maintained is a
scheme, plan, stratagem, or artifice of
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evasion, a principal intent of which is
to evade compliance with state law and
regulations applicable to insurance; or

(3) There is fraud, forgery, or willful
misrepresentation as to the factors re-
lied on to demonstrate that the plan
satisfies the criteria set forth in para-
graph (b) of this section.

(d) Definitions. (1) Active participant
means a participant who is not retired
and who is not on extended coverage
under paragraphs (b)(2)(iii) or (b)(2)(iv)
of this section.

(2) Agreement means the contract em-
bodying the terms and conditions mu-
tually agreed upon between or among
the parties to such agreement. Where
the singular is used in this section, the
plural is automatically included.

(3) Individual employed means any
natural person who furnishes services
to another person or entity in the ca-
pacity of an employee under common
law, without regard to any specialized
definitions or interpretations of the
terms ‘‘employee,” ‘‘employer,” or
“employed’ under federal or state stat-
utes other than ERISA.

(4) Insurance producer means an
agent, broker, consultant, or producer
who is an individual, entity, or sole
proprietor that is licensed under the
laws of the state to sell, solicit, or ne-
gotiate insurance.

(6) Predominant employee organization
means, where more than one employee
organization is a party to an agree-
ment, either the organization rep-
resenting the plurality of individuals
employed under such agreement, or or-
ganizations that in combination rep-
resent the majority of such individuals.

(e) Examples. The operation of the
provisions of this section may be illus-
trated by the following examples.

Example 1. Plan A has 500 participants, in

the following 4 categories of participants
under paragraph (b)(2) of this section:

Categories of Total Nexus Non-
participants number group nexus
1. Individuals work-
ing under CBAs ... 335 (67%) | 335 (67%) | O
2. Retirees ............... 50 (10%) 50 (10%) | 0
3. “Special Class"—
Non-CBA, non-
CBA-alumni .......... 100 (20%) 50 (10%) | 50 (10%)
4. Non-nexus partici-
pants .....cccceeene 15 (3%) 0 15 (3%)
Total ...cccovuvuene 500 (100%) | 435 (87%) | 65 (13%)
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In determining whether at least 85% of
Plan A’s participant population is made up
of individuals with the required nexus to the
collective bargaining agreement as required
by paragraph (b)(2) of this section, the Plan
may count as part of the nexus group only 50
(10% of the total plan population) of the 100
individuals described in paragraph (b)(2)(viii)
of this section. That is because the number
of individuals meeting the category of indi-
viduals in paragraph (b)(2)(viii) exceeds 10%
of the total participant population by 50 in-
dividuals. The paragraph specifies that of
those individuals who would otherwise be
deemed to be nexus individuals because they
are the type of individuals described in para-
graph (b)(2)(viii), the number in excess of
10% of the total plan population may not be
counted in the nexus group. Here, 50 of the
100 individuals employed by signatory em-
ployers, but not covered by the collective
bargaining agreement, are counted as nexus
individuals and 50 are not counted as nexus
individuals. Nonetheless, the Plan satisfies
the 85% criterion under paragraph (b)(2) be-
cause a total of 435 (335 individuals covered
by the collective bargaining agreement, plus
50 retirees, plus 50 individuals employed by
signatory employers), or 87%, of the 500 par-
ticipants in Plan A are individuals who may
be counted as nexus participants under para-
graph (b)(2). Beneficiaries (e.g., spouses, de-
pendent children, etc.) are not counted to de-
termine whether the 85% test has been met.

Example 2. (i) International Union MG and
its Local Unions have represented people
working primarily in a particular industry
for over 60 years. Since 1950, most of their
collective bargaining agreements have called
for those workers to be covered by the Na-
tional MG Health and Welfare Plan. During
that time, the number of union-represented
workers in the industry, and the number of
active participants in the National MG
Health and Welfare Plan, first grew and then
declined. New Locals were formed and later
were shut down. Despite these fluctuations,
the National MG Health and Welfare Plan
meets the factors described in paragraphs
(b)(4)(iii) and (iv) of this section, as the plan
has been in existence pursuant to collective
bargaining agreements to which the Inter-
national Union and its affiliates have been
parties since before January 1, 1983.

(ii) Assume the same facts, except that on
January 1, 1999, International Union MG
merged with International Union RE to form
International Union MRGE. MRGE and its
Locals now represent the active participants
in the National MG Health and Welfare Plan
and in the National RE Health and Welfare
Plan, which, for 45 years, had been main-
tained under collective bargaining agree-
ments negotiated by International Union RE
and its Locals. Since International Union
MRGE is the continuation of, and successor
to, the MG and RE unions, the two plans
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continue to meet the factors in paragraphs
(b)(4)(iii) and (iv) of this section. This also
would be true if the two plans were merged.

(iii) Assume the same facts as in para-
graphs (i) and (ii) of this Example. In addi-
tion to maintaining the health and welfare
plans described in those paragraphs, Inter-
national Union MG also maintained the Na-
tional MG Pension Plan and International
Union RE maintained the National RE Pen-
sion Plan. When the unions merged and the
health and welfare plans were merged, Na-
tional MG Pension Plan and National RE
Pension Plan were merged to form National
MRGE Pension Plan. When the unions
merged, the employees and retirees covered
under the pre-merger plans continued to be
covered under the post-merger plans pursu-
ant to the collective bargaining agreements
and also were given credit in the post-merger
plans for their years of service and coverage
in the pre-merger plans. Retirees who origi-
nally were covered under the pre-merger
plans and continue to be covered under the
post-merger plans based on their past service
and coverage would be considered to be ‘‘re-
tirees”” for purposes of 2550.3-40(b)(2)(ii).
Likewise, bargaining unit alumni who were
covered under the pre-merger plans and con-
tinued to be covered under the post-merger
plans based on their past service and cov-
erage and their continued employment with
employers that are parties to an agreement
described in paragraph (b)(3) of this section
would be considered to be bargaining unit
alumni for purposes of 2550.3-40(b)(2)(vii).

Example 3. Assume the same facts as in
paragraph (ii) of Example 2 with respect to
International Union MG. However, in 1997,
one of its Locals and the employers with
which it negotiates agree to set up a new
multiemployer health and welfare plan that
only covers the individuals represented by
that Local Union. That plan would not meet
the factor in paragraph (b)(4)(iii) of this sec-
tion, as it has not been incorporated or ref-
erenced in collective bargaining agreements
since before January 1, 1983.

Example 4. (i) Pursuant to a collective bar-
gaining agreement between various employ-
ers and Local 2000, the employers contribute
$2 per hour to the Fund for every hour that
a covered employee works under the agree-
ment. The covered employees are automati-
cally entitled to health and disability cov-
erage from the Fund for every calendar quar-
ter the employees have 300 hours of addi-
tional covered service in the preceding quar-
ter. The employees do not need to make any
additional contributions for their own cov-
erage, but must pay $250 per month if they
want health coverage for their dependent
spouse and children. Because the employer
payments cover 100% of the required con-
tributions for the employees’ own coverage,
the Local 2000 Employers Health and Welfare
Fund meets the ‘“756% employer payment’’
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factor under paragraph (b)(4)(vi) of this sec-
tion.

(ii) Assume, however, that the negotiated
employer contribution rate was $1 per hour,
and the employees could only obtain health
coverage for themselves if they also elected
to contribute $1 per hour, paid on a pre-tax
basis through salary reduction. The Fund
would not meet the 756% employer payment
factor, even though the employees’ contribu-
tions are treated as employer contributions
for tax purposes. Under ERISA, and there-
fore under this section, elective salary re-
duction contributions are treated as em-
ployee contributions. The outcome would be
the same if a uniform employee contribution
rate applied to all employees, whether they
had individual or family coverage, so that
the $1 per hour employee contribution quali-
fied an employee for his or her own coverage
and, if he or she had dependents, dependent
coverage as well.

Example 5. Arthur is a licensed insurance
broker, one of whose clients is Multiem-
ployer Fund M, a partially self-funded plan.
Arthur takes bids from insurance companies
on behalf of Fund M for the insured portion
of its coverage, helps the trustees to evalu-
ate the bids, and places the Fund’s health in-
surance coverage with the carrier that is se-
lected. Arthur also assists the trustees of
Fund M in preparing material to explain the
plan and its benefits to the participants, as
well as in monitoring the insurance com-
pany’s performance under the contract. At
the Trustees’ request, Arthur meets with a
group of employers with which the union is
negotiating for their employees’ coverage
under Fund M, and he explains the cost
structure and benefits that Fund M provides.
Arthur is not engaged in marketing within
the meaning of paragraph (c)(1) of this sec-
tion, so the fact that he provides these ad-
ministrative services and sells insurance to
the Fund itself does not affect the plan’s sta-
tus as a plan established or maintained
under or pursuant to a collective bargaining
agreement. This is the case whether or how
he is compensated.

Example 6. Assume the same facts as Exam-
ple 5, except that Arthur has a group of cli-
ents who are unrelated to the employers
bound by the collective bargaining agree-
ment, whose employees would not be ‘‘nexus
group’” members, and whose insurance car-
rier has withdrawn from the market in their
locality. He persuades the client group to re-
tain him to find them other coverage. The
client group has no relationship with the
labor union that represents the participants
in Fund M. However, Arthur offers them cov-
erage under Fund M and persuades the
Fund’s Trustees to allow the client group to
join Fund M in order to broaden Fund M’s
contribution base. Arthur’s activities in ob-
taining coverage for the unrelated group
under Fund M constitutes marketing
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through an insurance producer; Fund M is a
MEWA under paragraph (c)(1) of this section.

Example 7. Union A represents thousands of
construction workers in a three-state geo-
graphic region. For many years, Union A has
maintained a standard written collective
bargaining agreement with several hundred
large and small building contractors, cov-
ering wages, hours, and other terms and con-
ditions of employment for all work per-
formed in Union A’s geographic territory.
The terms of those agreements are nego-
tiated every three years between Union A
and a multiemployer Association, which
signs on behalf of those employers who have
delegated their bargaining authority to the
Association. Hundreds of other employers—
including both local and traveling contrac-
tors—have chosen to become bound to the
terms of Union A’s standard area agreement
for various periods of time and in various
ways, such as by signing short-form binders
or ‘“‘me too” agreements, executing a single
job or project labor agreement, or entering
into a subcontracting arrangement with a
signatory employer. All of these employ in-
dividuals represented by Union A and con-
tribute to Plan A, a self-insured multiem-
ployer health and welfare plan established
and maintained under Union A’s standard
area agreement. During the past year, the
trustees of Plan A have brought lawsuits
against several signatory employers seeking
contributions allegedly owed, but not paid to
the trust. In defending that litigation, a
number of employers have sworn that they
never intended to operate as union contrac-
tors, that their employees want nothing to
do with Union A, that Union A procured
their assent to the collective bargaining
agreement solely by threats and fraudulent
misrepresentations, and that Union A has
failed to file certain reports required by the
Labor Management Reporting and Disclosure
Act. In at least one instance, a petition for
a decertification election has been filed with
the National Labor Relations Board. In this
example, Plan A meets the criteria for a reg-
ulatory finding under this section that it is
a multiemployer plan established and main-
tained under or pursuant to one or more col-
lective Dbargaining agreements, assuming
that its participant population satisfies the
85% test of paragraph (b)(2) of this section
and that none of the disqualifying factors in
paragraph (c) of this section is present. Plan
A’s status for the purpose of this section is
not affected by the fact that some of the em-
ployers who deal with Union A have chal-
lenged Union A’s conduct, or have disputed
under labor statutes and legal doctrines
other than ERISA section 3(40) the validity
and enforceability of their putative contract
with Union A, regardless of the outcome of
those disputes.

Example 8. Assume the same facts as Exam-
ple 7. Plan A’s benefits consultant recently
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entered into an arrangement with the Med-
ical Consortium, a newly formed organiza-
tion of health care providers, which allows
the Plan to offer a broader range of health
services to Plan A’s participants while
achieving cost savings to the Plan and to
participants. Union A, Plan A, and Plan A’s
consultant each have added a page to their
Web sites publicizing the new arrangement
with the Medical Consortium. Concurrently,
Medical Consortium’s Web site prominently
publicizes its recent affiliation with Plan A
and the innovative services it makes avail-
able to the Plan’s participants. Union A has
mailed out informational packets to its
members describing the benefit enhance-
ments and encouraging election of family
coverage. Union A has also begun distrib-
uting similar material to workers on hun-
dreds of non-union construction job sites
within its geographic territory. In this ex-
ample, Plan A remains a plan established
and maintained under or pursuant to one or
more collective bargaining agreements under
section 3(40) of ERISA. Neither Plan A’s rela-
tionship with a new organization of health
care providers, nor the use of various media
to publicize Plan A’s attractive benefits
throughout the area served by Union A, al-
ters Plan A’s status for purpose of this sec-
tion.

Example 9. Assume the same facts as in Ex-
ample 7. Union A undertakes an area-wide
organizing campaign among the employees
of all the health care providers who belong
to the Medical Consortium. When soliciting
individual employees to sign up as union
members, Union A distributes Plan A’s infor-
mation materials and promises to bargain
for the same coverage. At the same time,
when appealing to the employers in the Med-
ical Consortium for voluntary recognition,
Union A promises to publicize the Consor-
tium’s status as a group of unionized health
care service providers. Union A eventually
succeeds in obtaining recognition based on
its majority status among the employees
working for Medical Consortium employers.
The Consortium, acting on behalf of its em-
ployer members, negotiates a collective bar-
gaining agreement with Union A that pro-
vides terms and conditions of employment,
including coverage under Plan A. In this ex-
ample, Plan A still meets the criteria for a
regulatory finding that it is collectively bar-
gained under section 3(40) of ERISA. Union
A’s recruitment and representation of a new
occupational category of workers unrelated
to the construction trade, its promotion of
attractive health benefits to achieve orga-
nizing success, and the Plan’s resultant
growth, do not take Plan A outside the regu-
latory finding.

Example 10. Assume the same facts as in
Example 7. The Medical Consortium, a newly
formed organization, approaches Plan A with
a proposal to make money for Plan A and
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Union A by enrolling a large group of em-
ployers, their employees, and self-employed
individuals affiliated with the Medical Con-
sortium. The Medical Consortium obtains
employers’ signatures on a generic document
bearing Union A’s name, labeled ‘‘collective
bargaining agreement,” which provides for
health coverage under Plan A and compli-
ance with wage and hour statutes, as well as
other employment laws. Employees of signa-
tory employers sign enrollment documents
for Plan A and are issued membership cards
in Union A; their membership dues are regu-
larly checked off along with their monthly
payments for health coverage. Self-employed
individuals similarly receive union member-
ship cards and make monthly payments,
which are divided between Plan A and the
Union. Aside from health coverage matters,
these new participants have little or no con-
tact with Union A. The new participants en-
rolled through the Consortium amount to
18% of the population of Plan A during the
current Plan Year. In this example, Plan A
now fails to meet the criteria in paragraphs
(b)(2) and (b)(3) of this section, because more
than 156% of its participants are individuals
who are not employed under agreements that
are the product of a bona fide collective bar-
gaining relationship and who do not fall
within any of the other nexus categories set
forth in paragraph (b)(2) of this section.
Moreover, even if the number of additional
participants enrolled through the Medical
Consortium, together with any other partici-
pants who did not fall within any of the
nexus categories, did not exceed 15% of the
total participant population under the plan,
the circumstances in this example would
trigger the disqualification of paragraph
(c)(2) of this section, because Plan A now is
being maintained under a substantial num-
ber of agreements that are a ‘‘scheme, plan,
stratagem or artifice of evasion’ intended
primarily to evade compliance with state
laws and regulations pertaining to insur-
ance. In either case, the consequence of add-
ing the participants through the Medical
Consortium is that Plan A is now a MEWA
for purposes of section 3(40) of ERISA and is
not exempt from state regulation by virtue
of ERISA.

(f) Cross-reference. See 29 CFR part
2570, subpart H for procedural rules re-
lating to proceedings seeking an Ad-
ministrative Law Judge finding by the
Secretary under section 3(40) of ERISA.

(g) Effect of proceeding seeking Ad-
ministrative Law Judge Section 3(40)
Finding.

(1) An Administrative Law Judge
finding issued pursuant to the proce-
dures in 29 CFR part 2570, subpart H
will constitute a finding whether the
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entity in that proceeding is an em-
ployee welfare benefit plan established
or maintained under or pursuant to an
agreement that the Secretary finds to
be a collective bargaining agreement
for purposes of section 3(40) of ERISA.
(2) Nothing in this section or in 29
CFR part 2570, subpart H is intended to
provide the basis for a stay or delay of
a state administrative or court pro-
ceeding or enforcement of a subpoena.

[68 FR 17480, Apr. 9, 2003]

§2510.3-55 Definition of employer—As-
sociation Retirement Plans and
other multiple employer pension
benefit plans.

(a) In general. The purpose of this sec-
tion is to clarify which persons may
act as an ‘“‘employer’” within the mean-
ing of section 3(5) of the Act in spon-
soring a multiple employer defined
contribution pension plan (hereinafter
“MEP’’). The Act defines the term
“employee pension benefit plan’ in
section 3(2), in relevant part, as any
plan, fund, or program established or
maintained by an employer, employee
organization, or by both an employer
and an employee organization, to the
extent by its express terms or as a re-
sult of surrounding circumstances such
plan, fund, or program provides retire-
ment income to employees or results in
a deferral of income by employees for
periods extending to the termination of
covered employment or beyond. For
purposes of being able to establish and
maintain an employee pension benefit
plan within the meaning of section 3(2),
an ‘‘employer” under section 3(5) of the
Act includes any person acting directly
as an employer, or any person acting
indirectly in the interest of an em-
ployer in relation to an employee ben-
efit plan. A group or association of em-
ployers is specifically identified in sec-
tion 3(5) of the Act as a person able to
act directly or indirectly in the inter-
est of an employer, including for pur-
poses of establishing or maintaining an
employee benefit plan. A bona fide
group or association of employers (as
defined in paragraph (b) of this section)
and a bona fide professional employer
organization (as described in paragraph
(c) of this section) shall be deemed to
be able to act in the interest of an em-
ployer within the meaning of section
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3(6) of the Act by satisfying the cri-
teria set forth in paragraphs (b) and (c)
of this section, respectively.

(b)(1) Bona fide group or association of
employers. For purposes of title I of the
Act and this chapter, a bona fide group
or association of employers capable of
establishing a MEP shall include a
group or association of employers that
meets the following requirements:

(i) The primary purpose of the group
or association may be to offer and pro-
vide MEP coverage to its employer
members and their employees; how-
ever, the group or association also
must have at least one substantial
business purpose unrelated to offering
and providing MEP coverage or other
employee benefits to its employer
members and their employees. For pur-
poses of satisfying the standard of this
paragraph (b)(1)(i), as a safe harbor, a
substantial business purpose is consid-
ered to exist if the group or association
would be a viable entity in the absence
of sponsoring an employee benefit plan.
For purposes of this paragraph (b)(1)@i),
a business purpose includes promoting
common business interests of its mem-
bers or the common economic interests
in a given trade or employer commu-
nity and is not required to be a for-
profit activity;

(ii) Each employer member of the
group or association participating in
the plan is a person acting directly as
an employer of at least one employee
who is a participant covered under the
plan;

(iii) The group or association has a
formal organizational structure with a
governing body and has by-laws or
other similar indications of formality;

(iv) The functions and activities of
the group or association are controlled
by its employer members, and the
group’s or association’s employer mem-
bers that participate in the plan con-
trol the plan. Control must be present
both in form and in substance;

(v) The employer members have a
commonality of interest as described
in paragraph (b)(2) of this section;

(vi) The group or association does not
make plan participation through the
association available other than to em-
ployees and former employees of em-
ployer members, and their bene-
ficiaries; and
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(vii) The group or association is not a
bank or trust company, insurance
issuer, broker-dealer, or other similar
financial services firm (including a
pension recordkeeper or third-party ad-
ministrator), or owned or controlled by
such an entity or any subsidiary or af-
filiate of such an entity, other than to
the extent such an entity, subsidiary
or affiliate participates in the group or
association in its capacity as an em-
ployer member of the group or associa-
tion.

(2) Commonality of interest. (i) Em-
ployer members of a group or associa-
tion will be treated as having a com-
monality of interest if either:

(A) The employers are in the same
trade, industry, line of business or pro-
fession; or

(B) Each employer has a principal
place of business in the same region
that does not exceed the boundaries of
a single State or a metropolitan area
(even if the metropolitan area includes
more than one State).

(ii) In the case of a group or associa-
tion that is sponsoring a MEP under
this section and that is itself an em-
ployer member of the group or associa-
tion, the group or association will be
deemed for purposes of paragraph
()(2)(A)(A) of this section to be in the
same trade, industry, line of business,
or profession, as applicable, as the
other employer members of the group
or association.

(c)(1) Bona fide professional employer
organization. A professional employer
organization (PEO) is a human-re-
source company that contractually as-
sumes certain employer responsibil-
ities of its client employers. For pur-
poses of title I of the Act and this
chapter, a bona fide PEO is capable of
establishing a MEP. A bona fide PEO is
an organization that meets the fol-
lowing requirements:

(i) The PEO performs substantial em-
ployment functions on behalf of its cli-
ent employers that adopt the MEP, and
maintains adequate records relating to
such functions;

(ii) The PEO has substantial control
over the functions and activities of the
MEP, as the plan sponsor (within the
meaning of section 3(16)(B) of the Act),
the plan administrator (within the
meaning of section 3(16)(A) of the Act),
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and a named fiduciary (within the
meaning of section 402 of the Act), and
continues to have employee-benefit-
plan obligations to MEP participants
after the client employer no longer
contracts with the organization.

(iii) The PEO ensures that each cli-
ent employer that adopts the MEP acts
directly as an employer of at least one
employee who is a participant covered
under the MEP; and

(iv) The PEO ensures that participa-
tion in the MEP is available only to
employees and former employees of the
PEO and client employers, employees
and former employees of former client
employers who became participants
during the contract period between the
PEO and former client employers, and
their beneficiaries.

(2) Safe harbor criteria for substantial
employment functions. For purposes of
paragraph (c)(1)(i) of this section,
whether a PEO performs substantial
employment functions on behalf of its
client employers is determined on the
basis of the facts and circumstances of
the particular situation. As a safe har-
bor, a PEO shall be considered to per-
form substantial employment func-
tions on behalf of its client-employers
that adopt the MEP if it meets the fol-
lowing criteria with respect to each
client-employer employee that partici-
pates in the MEP—

(i) The PEO assumes responsibility
for and pays wages to employees of its
client-employers that adopt the MEP,
without regard to the receipt or ade-
quacy of payment from those client
employers;

(ii) The PEO assumes responsibility
for and reports, withholds, and pays
any applicable federal employment
taxes for its client employers that
adopt the MEP, without regard to the
receipt or adequacy of payment from
those client employers;

(iii) The PEO plays a definite and
contractually specified role in recruit-
ing, hiring, and firing workers of its
client-employers that adopt the MEP,
in addition to the client-employer’s re-
sponsibility for recruiting, hiring, and
firing workers. A PEO is considered to
satisfy this standard if it recruits,
hires, and fires, assumes responsibility
for recruiting, hiring, and firing, or re-
tains the right to recruit, hire, and fire

383



§2510.3-101

workers of its client-employers that
adopt the MEP, in addition to the cli-
ent-employer’s responsibility for re-
cruiting, hiring, and firing workers;
and

(iv) The PEO assumes responsibility
for and has substantial control over
the functions and activities of any em-
ployee benefits which the service con-
tract may require the PEO to provide,
without regard to the receipt or ade-
quacy of payment from those client
employers for such benefits.

(d) Dual treatment of working owners
as employers and employees. (1) A work-
ing owner of a trade or business with-
out common law employees may qual-
ify as both an employer and as an em-
ployee of the trade or business for pur-
poses of the requirements in paragraph
(b) of this section, including the re-
quirement in paragraph (b)(1)(ii) of this
section that each employer member of
the group or association adopting the
MEP must be a person acting directly
as an employer of one or more employ-
ees who are participants covered under
the MEP, and the requirement in para-
graph (b)(1)(vi) of this section that the
group or association does not make
participation through the group or as-
sociation available other than to cer-
tain employees and former employees
and their beneficiaries.

(2) The term ‘‘working owner’ as
used in this paragraph (d) means any
person who a responsible plan fiduciary
reasonably determines is an individual:

(i) Who has an ownership right of any
nature in a trade or business, whether
incorporated or unincorporated, includ-
ing a partner or other self-employed in-
dividual;

(ii) Who is earning wages or self-em-
ployment income from the trade or
business for providing personal services
to the trade or business; and

(iii) Who either:

(A) Works on average at least 20
hours per week or at least 80 hours per
month providing personal services to
the working owner’s trade or business,
or

(B) In the case of a MEP described in
paragraph (b) of this section, if applica-
ble, has wages or self-employment in-
come from such trade or business that
at least equals the working owner’s
cost of coverage for participation by
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the working owner and any covered
beneficiaries in any group health plan
sponsored by the group or association
in which the individual is participating
or is eligible to participate.

(3) The determination under this
paragraph (d) must be made when the
working owner first becomes eligible
for participation in the defined con-
tribution MEP and continued eligi-
bility must be periodically confirmed
pursuant to reasonable monitoring pro-
cedures.

(e) Severability. (1) If any provision of
this section is held to be invalid or un-
enforceable by its terms, or as applied
to any person or circumstance, or
stayed pending further agency action,
the provision shall be construed so as
to continue to give the maximum ef-
fect to the provision permitted by law,
unless such holding shall be one of
complete invalidity or unenforce-
ability, in which event the provision
shall be severable from this section and
shall not affect the remainder thereof.

(2) Erxamples. (i) If any portion of
paragraph (b)(1)(i) of this section (con-
taining the substantial business pur-
pose requirement) is found to be void in
a manner contemplated by paragraph
(e)(1) of this section, then the whole of
paragraph (b)(1)(i) of this section shall
be construed as follows: ‘“The group or
association must be a viable entity in
the absence of offering and providing
MEP coverage or other employee bene-
fits to its employer members and their
employees.”’

(ii) If any portion of paragraph (d) of
this section (containing the ‘‘working
owner’’ provision) is found to be void in
a manner contemplated by paragraph
(e)(1) of this section, such a decision
does not impact the ability of a bona
fide group or association to meet the
“‘commonality of interest” require-
ment in paragraph (b)(2) of this section
by being located in the same geo-
graphic locale.

[84 FR 37543, July 31, 2019]

§2510.3-101 Definition of
sets”—plan investments.

(a) In general. (1) This section de-
scribes what constitute assets of a plan
with respect to a plan’s investment in
another entity for purposes of subtitle
A, and parts 1 and 4 of subtitle B, of

“plan as-
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title I of the Act and section 4975 of the
Internal Revenue Code. Paragraph
(a)(2) of this section contains a general
rule relating to plan investments.
Paragraphs (b) through (f) of this sec-
tion define certain terms that are used
in the application of the general rule.
Paragraph (g) of this section describes
how the rules in this section are to be
applied when a plan owns property
jointly with others or where it acquires
an equity interest whose value relates
solely to identified assets of an issuer.
Paragraph (h) of this section contains
special rules relating to particular
kinds of plan investments. Paragraph
(i) describes the assets that a plan ac-
quires when it purchases certain guar-
anteed mortgage certificates. Para-
graph (j) of this section contains exam-
ples illustrating the operation of this
section. The effective date of this sec-
tion is set forth in paragraph (k) of this
section.

(2) Generally, when a plan invests in
another entity, the plan’s assets in-
clude its investment, but do not, solely
by reason of such investment, include
any of the underlying assets of the en-
tity. However, in the case of a plan’s
investment in an equity interest of an
entity that is neither a publicly-offered
security nor a security issued by an in-
vestment company registered under
the Investment Company Act of 1940 its
assets include both the equity interest
and an undivided interest in each of
the underlying assets of the entity, un-
less it is established that—

(i) The entity is an operating com-
pany, or

(ii) Equity participation in the entity
by benefit plan investors is not signifi-
cant.

Therefore, any person who exercises
authority or control respecting the
management or disposition of such un-
derlying assets, and any person who
provides investment advice with re-
spect to such assets for a fee (direct or
indirect), is a fiduciary of the investing
plan.

(b) Equity interests and publicly-offered
securities. (1) The term equity interest
means any interest in an entity other
than an instrument that is treated as
indebtedness under applicable local law
and which has no substantial equity
features. A profits interest in a part-
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nership, an undivided ownership inter-
est in property and a beneficial inter-
est in a trust are equity interests.

(2) A publicly-offered security is a secu-
rity that is freely transferable, part of
a class of securities that is widely held
and either—

(i) Part of a class of securities reg-
istered under section 12(b) or 12(g) of
the Securities Exchange Act of 1934, or

(ii) Sold to the plan as part of an of-
fering of securities to the public pursu-
ant to an effective registration state-
ment under the Securities Act of 1933
and the class of securities of which
such security is a part is registered
under the Securities Exchange Act of
1934 within 120 days (or such later time
as may be allowed by the Securities
and Exchange Commission) after the
end of the fiscal year of the issuer dur-
ing which the offering of such securi-
ties to the public occurred.

(3) For purposes of paragraph (b)(2) of
this section, a class of securities is
“widely-held” only if it is a class of se-
curities that is owned by 100 or more
investors independent of the issuer and
of one another. A class of securities
will not fail to be widely-held solely
because subsequent to the initial offer-
ing the number of independent inves-
tors falls below 100 as a result of events
beyond the control of the issuer.

(4) For purposes of paragraph (b)(2) of
this section, whether a security is
“freely transferable’ is a factual ques-
tion to be determined on the basis of
all relevant facts and circumstances. If
a security is part of an offering in
which the minimum investment is
$10,000 or less, however, the following
factors ordinarily will not, alone or in
combination, affect a finding that such
securities are freely transferable:

(i) Any requirement that not less
than a minimum number of shares or
units of such security be transferred or
assigned by any investor, provided that
such requirement does not prevent
transfer of all of the then remaining
shares or units held by an investor;

(ii) Any prohibition against transfer
or assignment of such security or
rights in respect thereof to an ineli-
gible or unsuitable investor;

(iii) Any restriction on, or prohibi-
tion against, any transfer or assign-
ment which would either result in a
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termination or reclassification of the
entity for Federal or state tax purposes
or which would violate any state or
Federal statute, regulation, court
order, judicial decree, or rule of law;

(iv) Any requirement that reasonable
transfer or administrative fees be paid
in connection with a transfer or assign-
ment;

(v) Any requirement that advance no-
tice of a transfer or assignment be
given to the entity and any require-
ment regarding execution of docu-
mentation evidencing such transfer or
assignment (including documentation
setting forth representations from ei-
ther or both of the transferor or trans-
feree as to compliance with any re-
striction or requirement described in
this paragraph (b)(4) of this section or
requiring compliance with the entity’s
governing instruments);

(vi) Any restriction on substitution
of an assignee as a limited partner of a
partnership, including a general part-
ner consent requirement, provided that
the economic benefits of ownership of
the assignor may be transferred or as-
signed without regard to such restric-
tion or consent (other than compliance
with any other restriction described in
this paragraph (b)(4)) of this section;

(vii) Any administrative procedure
which establishes an effective date, or
an event, such as the completion of the
offering, prior to which a transfer or
assignment will not be effective; and

(viii) Any limitation or restriction on
transfer or assignment which is not
created or imposed by the issuer or any
person acting for or on behalf of such
issuer.

(c) Operating company. (1) An ‘‘oper-
ating company’ is an entity that is
primarily engaged, directly or through
a majority owned subsidiary or subsidi-
aries, in the production or sale of a
product or service other than the in-
vestment of capital. The term ‘‘oper-
ating company’ includes an entity
which is not described in the preceding
sentence, but which is a ‘“‘venture cap-
ital operating company’ described in
paragraph (d) or a ‘‘real estate oper-
ating company’’ described in paragraph
(e).

(2) [Reserved]

(d) Venture capital operating company.
(1) An entity is a ‘‘venture capital op-
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erating company’’ for the period begin-
ning on an initial valuation date de-
scribed in paragraph (d)(d)(i) and end-
ing on the last day of the first ‘‘annual
valuation period” described in para-
graph (d)(5)(ii) (in the case of an entity
that is not a venture capital operating
company immediately before the deter-
mination) or for the 12 month period
following the expiration of an ‘‘annual
valuation period” described in para-
graph (d)(5)(ii) (in the case of an entity
that is a venture capital operating
company immediately before the deter-
mination) if—

(i) On such initial valuation date, or
at any time within such annual valu-
ation period, at least 50 percent of its
assets (other than short-term invest-
ments pending long-term commitment
or distribution to investors), valued at
cost, are invested in venture capital in-
vestments described in paragraph
(d)(B)(A) or derivative investments de-
scribed in paragraph (d)(4); and

(ii) During such 12 month period (or
during the period beginning on the ini-
tial valuation date and ending on the
last day of the first annual valuation
period), the entity, in the ordinary
course of its business, actually exer-
cises management rights of the kind
described in paragraph (d)(3)(ii) with
respect to one or more of the operating
companies in which it invests.

(2)(i) A venture capital operating
company described in paragraph (d)(1)
shall continue to be treated as a ven-
ture capital operating company during
the ‘‘distribution period’’ described in
paragraph (d)(2)(ii). An entity shall not
be treated as a venture capital oper-
ating company at any time after the
end of the distribution period.

(ii) The ‘‘distribution period” re-
ferred to in paragraph (d)(2)(i) begins
on a date established by a venture cap-
ital operating company that occurs
after the first date on which the ven-
ture capital operating company has
distributed to investors the proceeds of
at least 50 percent of the highest
amount of its investments (other than
short-term investments made pending
long-term commitment or distribution
to investors) outstanding at any time
from the date it commenced business
(determined on the basis of the cost of
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such investments) and ends on the ear-
lier of—

(A) The date on which the company
makes a ‘‘new portfolio investment”,
or

(B) The expiration of 10 years from
the beginning of the distribution pe-
riod.

(iii) For purposes of paragraph
(d)(2)(ii)(A), a ‘“‘new portfolio invest-
ment’”’ is an investment other than—

(A) An investment in an entity in
which the venture capital operating
company had an outstanding venture
capital investment at the beginning of
the distribution period which has con-
tinued to be outstanding at all times
during the distribution period, or

(B) A short-term investment pending
long-term commitment or distribution
to investors.

(3)(1) For purposes of this paragraph
(d) a ‘“‘venture capital investment’ is
an investment in an operating com-
pany (other than a venture capital op-
erating company) as to which the in-
vestor has or obtains management
rights.

(ii) The term ‘“‘management rights”
means contractual rights directly be-
tween the investor and an operating
company to substantially participate
in, or substantially influence the con-
duct of, the management of the oper-
ating company.

(4)(1) An investment is a ‘‘derivative
investment” for purposes of this para-
graph (d) if it is—

(A) A venture capital investment as
to which the investor’s management
rights have ceased in connection with a
public offering of securities of the oper-
ating company to which the invest-
ment relates, or

(B) An investment that is acquired
by a venture capital operating com-
pany in the ordinary course of its busi-
ness in exchange for an existing ven-
ture capital investment in connection
with:

(I) A public offering of securities of
the operating company to which the
existing venture capital investment re-
lates, or

(2) A merger or reorganization of the
operating company to which the exist-
ing venture capital investment relates,
provided that such merger or reorga-
nization is made for independent busi-

§2510.3-101

ness reasons unrelated to extinguishing
management rights.

(ii) An investment ceases to be a de-
rivative investment on the later of:

(A) 10 years from the date of the ac-
quisition of the original venture cap-
ital investment to which the derivative
investment relates, or

(B) 30 months from the date on which
the investment becomes a derivative
investment.

(5) For purposes of this paragraph (d)
and paragraph (e)—

(i) An ‘“‘initial valuation date’ is the
later of—

(A) Any date designated by the com-
pany within the 12 month period end-
ing with the effective date of this sec-
tion, or

(B) The first date on which an entity
makes an investment that is not a
short-term investment of funds pend-
ing long-term commitment.

(ii) An ‘““‘annual valuation period” is a
preestablished annual period, not ex-
ceeding 90 days in duration, which be-
gins no later than the anniversary of
an entity’s initial valuation date. An
annual valuation period, once estab-
lished may not be changed except for
good cause unrelated to a determina-
tion under this paragraph (d) or para-
graph (e).

(e) Real estate operating company. An
entity is a ‘‘real estate operating com-
pany”’ for the period beginning on an
initial valuation date described in
paragraph (d)(6)(i) and ending on the
last day of the first ‘‘annual valuation
period” described in paragraph (d)(5)(ii)
(in the case of an entity that is not a
real estate operating company imme-
diately before the determination) or
for the 12 month period following the
expiration of an annual valuation pe-
riod described in paragraph (d)(5)(ii) (in
the case of an entity that is a real es-
tate operating company immediately
before the determination) if:

(1) On such initial valuation date, or
on any date within such annual valu-
ation period, at least 50 percent of its
assets, valued at cost (other than
short-term investments pending long-
term commitment or distribution to
investors), are invested in real estate
which is managed or developed and
with respect to which such entity has
the right to substantially participate

387



§2510.3-101

directly in the management or develop-
ment activities; and

(2) During such 12 month period (or
during the period beginning on the ini-
tial valuation date and ending on the
last day of the first annual valuation
period) such entity in the ordinary
course of its business is engaged di-
rectly in real estate management or
development activities.

(f) Participation by benefit plan inves-
tors. (1) Equity participation in an enti-
ty by benefit plan investors is ‘‘signifi-
cant’” on any date if, immediately after
the most recent acquisition of any eq-
uity interest in the entity, 26 percent
or more of the value of any class of eq-
uity interests in the entity is held by
benefit plan investors (as defined in
paragraph (£)(2)). For purposes of deter-
minations pursuant to this paragraph
(f), the value of any equity interests
held by a person (other than a benefit
plan investor) who has discretionary
authority or control with respect to
the assets of the entity or any person
who provides investment advice for a
fee (direct or indirect) with respect to
such assets, or any affiliate of such a
person, shall be disregarded.

(2) A “‘benefit plan investor’ is any of
the following—

(i) Any employee benefit plan (as de-
fined in section 3(3) of the Act), wheth-
er or not it is subject to the provisions
of title I of the Act,

(ii) Any plan described in section
4975(e)(1) of the Internal Revenue Code,

(iii) Any entity whose underlying as-
sets include plan assets by reason of a
plan’s investment in the entity.

(3) An ‘‘affiliate” of a person includes
any person, directly or indirectly,
through one or more intermediaries,
controlling, controlled by, or under
common control with the person. For
purposes of this paragraph (f)(3), ‘‘con-
trol’”’, with respect to a person other
than an individual, means the power to
exercise a controlling influence over
the management or policies of such
person.

(g) Joint ownership. For purposes of
this section, where a plan jointly owns
property with others, or where the
value of a plan’s equity interest in an
entity relates solely to identified prop-
erty of the entity, such property shall
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be treated as the sole property of a sep-
arate entity.

(h) Specific rules relating to plan invest-
ments. Notwithstanding any other pro-
vision of this section—

(1) Except where the entity is an in-
vestment company registered under
the Investment Company Act of 1940,
when a plan acquires or holds an inter-
est in any of the following entities its
assets include its investment and an
undivided interest in each of the under-
lying assets of the entity:

(i) A group trust which is exempt
from taxation under section 501(a) of
the Internal Revenue Code pursuant to
the principles of Rev. Rul. 81-100, 1981
1 C.B. 326,

(ii) A common or collective trust
fund of a bank,

(iii) A separate account of an insur-
ance company, other than a separate
account that is maintained solely in
connection with fixed contractual obli-
gations of the insurance company
under which the amounts payable, or
credited, to the plan and to any partic-
ipant or beneficiary of the plan (includ-
ing an annuitant) are not affected in
any manner by the investment per-
formance of the separate account.

(2) When a plan acquires or holds an
interest in any entity (other than an
insurance company licensed to do busi-
ness in a State) which is established or
maintained for the purpose of offering
or providing any benefit described in
section 3(1) or section 3(2) of the Act to
participants or beneficiaries of the in-
vesting plan, its assets will include its
investment and an undivided interest
in the underlying assets of that entity.

(3) When a plan or a related group of
plans owns all of the outstanding eq-
uity interests (other than director’s
qualifying shares) in an entity, its as-
sets include those equity interests and
all of the underlying assets of the enti-
ty. This paragraph (h)(3) does not
apply, however, where all of the out-
standing equity interests in an entity
are qualifying employer securities de-
scribed in section 407(d)(5) of the Act,
owned by one or more eligible indi-
vidual account plan(s) (as defined in
section 407(d)(3) of the Act) maintained
by the same employer, provided that
substantially all of the participants in
the plan(s) are, or have been, employed
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by the issuer of such securities or by
members of a group of affiliated cor-
porations (as determined under section
407(d)(7) of the Act) of which the issuer
is a member.

(4) For purposes of paragraph (h)(3), a
“related group’” of employee benefit
plans consists of every group of two or
more employee benefit plans—

(i) Each of which receives 10 percent
or more of its aggregate contributions
from the same employer or from mem-
bers of the same controlled group of
corporations (as determined under sec-
tion 1563(a) of the Internal Revenue
Code, without regard to section
1563(a)(4) thereof); or

(ii) Bach of which is either main-
tained by, or maintained pursuant to a
collective bargaining agreement nego-
tiated by, the same employee organiza-
tion or affiliated employee organiza-
tions. For purposes of this paragraph,
an ‘‘affiliate’ of an employee organiza-
tion means any person controlling,
controlled by, or under common con-
trol with such organization, and in-
cludes any organization chartered by
the same parent body, or governed by
the same constitution and bylaws, or
having the relation of parent and sub-
ordinate.

(i) Governmental mortgage pools. (1)
Where a plan acquires a guaranteed
governmental mortgage pool certifi-
cate, as defined in paragraph (i)(2), the
plan’s assets include the certificate and
all of its rights with respect to such
certificate under applicable law, but do
not, solely by reason of the plan’s hold-
ing of such certificate, include any of
the mortgages underlying such certifi-
cate.

(2) A ‘“‘guaranteed governmental
mortgage pool certificate’ is a certifi-
cate backed by, or evidencing an inter-
est in, specified mortgages or partici-
pation interests therein and with re-
spect to which interest and principal
payable pursuant to the certificate is
guaranteed by the United States or an
agency or instrumentality thereof. The
term ‘‘guaranteed governmental mort-
gage pool certificate’ includes a mort-
gage pool certificate with respect to
which interest and principal payable
pursuant to the certificate is guaran-
teed by:
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(i) The Government National Mort-
gage Association;

(ii) The Federal Home Loan Mort-
gage Corporation; or

(iii) The Federal National Mortgage
Association.

(j) Examples. The principles of this
section are illustrated by the following
examples:

(1) A plan, P, acquires debentures issued by
a corporation, T, pursuant to a private offer-
ing. T is engaged primarily in investing and
reinvesting in precious metals on behalf of
its shareholders, all of which are benefit plan
investors. By its terms, the debenture is con-
vertible to common stock of T at P’s option.
At the time of P’s acquisition of the deben-
tures, the conversion feature is incidental to
T’s obligation to pay interest and principal.
Although T is not an operating company, P’s
assets do not include an interest in the un-
derlying assets of T because P has not ac-
quired an equity interest in T. However, if P
exercises its option to convert the deben-
tures to common stock, it will have acquired
an equity interest in T at that time and (as-
suming that the common stock is not a pub-
licly-offered security and that there has been
no change in the composition of the other
equity investors in T) P’s assets would then
include an undivided interest in the under-
lying assets of T.

(2) A plan, P, acquires a limited partner-
ship interest in a limited partnership, U,
which is established and maintained by A, a
general partner in U. U has only one class of
limited partnership interests. U is engaged
in the business of investing and reinvesting
in securities. Limited partnership interests
in U are offered privately pursuant to an ex-
emption from the registration requirements
of the Securities Act of 1933. P acquires 15
percent of the value of all the outstanding
limited partnership interests in U, and, at
the time of P’s investment, a governmental
plan owns 15 percent of the value of those in-
terests. U is not an operating company be-
cause it is engaged primarily in the invest-
ment of capital. In addition, equity partici-
pation by benefit plan investors is signifi-
cant because immediately after P’s invest-
ment such investors hold more than 25 per-
cent of the limited partnership interests in
U. Accordingly, P’s assets include an undi-
vided interest in the underlying assets of U,
and A is a fiduciary of P with respect to such
assets by reason of its discretionary author-
ity and control over U’s assets. Although the
governmental plan’s investment is taken
into account for purposes of determining
whether equity participation by benefit plan
investors is significant, nothing in this sec-
tion imposes fiduciary obligations on A with
respect to that plan.
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(3) Assume the same facts as in paragraph
(1)(2), except that P acquires only 5 percent
of the value of all the outstanding limited
partnership interests in U, and that benefit
plan investors in the aggregate hold only 10
percent of the value of the limited partner-
ship interests in U. Under these facts, there
is no significant equity participation by ben-
efit plan investors in U, and, accordingly, P’s
assets include its limited partnership inter-
est in U, but do not include any of the under-
lying assets of U. Thus, A would not be a fi-
duciary of P by reason of P’s investment.

(4) Assume the same facts as in paragraph
(7)(3) and that the aggregate value of the out-
standing limited partnership interests in U
is $10,000 (and that the value of the interests
held by benefit plan investors is thus $1000).
Also assume that an affiliate of A owns lim-
ited partnership interests in U having a
value of $6500. The value of the limited part-
nership interests held by A’s affiliate are dis-
regarded for purposes of determining wheth-
er there is significant equity participation in
U by benefit plan investors. Thus, the per-
centage of the aggregate value of the limited
partnership interests held by benefit plan in-
vestors in U for purposes of such a deter-
mination is approximately 28.6% ($1000/
$3500). Therefore there is significant benefit
plan investment in T.

(5) A plan, P, invests in a limited partner-
ship, V, pursuant to a private offering. There
is significant equity participation by benefit
plan investors in V. V acquires equity posi-
tions in the companies in which it invests,
and, in connection with these investments, V
negotiates terms that give it the right to
participate in or influence the management
of those companies. Some of these invest-
ments are in publicly-offered securities and
some are in securities acquired in private of-
ferings. During its most recent valuation pe-
riod, more than 50 percent of V’s assets, val-
ued at cost, consisted of investments with
respect to which V obtained management
rights of the kind described above. V’s man-
agers routinely consult informally with, and
advise, the management of only one portfolio
company with respect to which it has man-
agement rights, although it devotes substan-
tial resources to its consultations with that
company. With respect to the other portfolio
companies, V relies on the managers of other
entities to consult with and advise the com-
panies’ management. V is a venture capital
operating company and therefore P has ac-
quired its limited partnership investment,
but has not acquired an interest in any of
the underlying assets of V. Thus, none of the
managers of V would be fiduciaries with re-
spect to P solely by reason of its investment.
In this situation, the mere fact that V does
not participate in or influence the manage-
ment of all its portfolio companies does not
affect its characterization as a venture cap-
ital operating company.
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(6) Assume the same facts as in paragraph
(j)(6) and the following additional facts: V in-
vests in debt securities as well as equity se-
curities of its portfolio companies. In some
cases V makes debt investments in compa-
nies in which it also has an equity invest-
ment; in other cases V only invests in debt
instruments of the portfolio company. V’s
debt investments are acquired pursuant to
private offerings and V negotiates covenants
that give it the right to substantially par-
ticipate in or to substantially influence the
conduct of the management of the companies
issuing the obligations. These covenants give
V more significant rights with respect to the
portfolio companies’ management than the
covenants ordinarily found in debt instru-
ments of established, creditworthy compa-
nies that are purchased privately by institu-
tional investors. V routinely consults with
and advises the management of its portfolio
companies. The mere fact that V’s invest-
ments in portfolio companies are debt, rath-
er than equity, will not cause V to fail to be
a venture capital operating company, pro-
vided it actually obtains the right to sub-
stantially participate in or influence the
conduct of the management of its portfolio
companies and provided that in the ordinary
course of its business it actually exercises
those rights.

(7) A plan, P, invests (pursuant to a private
offering) in a limited partnership, W, that is
engaged primarily in investing and rein-
vesting assets in equity positions in real
property. The properties acquired by W are
subject to long-term leases under which sub-
stantially all management and maintenance
activities with respect to the property are
the responsibility of the lessee. W is not en-
gaged in the management or development of
real estate merely because it assumes the
risks of ownership of income-producing real
property, and W is not a real estate oper-
ating company. If there is significant equity
participation in W by benefit plan investors,
P will be considered to have acquired an un-
divided interest in each of the underlying as-
sets of W.

(8) Assume the same facts as in paragraph
(G)(7) except that W owns several shopping
centers in which individual stores are leased
for relatively short periods to various mer-
chants (rather than owning properties sub-
ject to long-term leases under which sub-
stantially all management and maintenance
activities are the responsibility of the les-
see). W retains independent contractors to
manage the shopping center properties.
These independent contractors negotiate in-
dividual leases, maintain the common areas
and conduct maintenance activities with re-
spect to the properties. W has the responsi-
bility to supervise and the authority to ter-
minate the independent contractors. During
its most recent valuation period more than
50 percent of W’s assets, valued at cost, are
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invested in such properties. W is a real es-
tate operating company. The fact that W
does not have its own employees who engage
in day-to-day management and development
activities is only one factor in determining
whether it is actively managing or devel-
oping real estate. Thus, P’s assets include its
interest in W, but do not include any of the
underlying assets of W.

(9) A plan, P, acquires a limited partner-
ship interest in X pursuant to a private of-
fering. There is significant equity participa-
tion in X by benefit plan investors. X is en-
gaged in the business of making ‘‘convertible
loans” which are structured as follows: X
lends a specified percentage of the cost of ac-
quiring real property to a borrower who pro-
vides the remaining capital needed to make
the acquisition. This loan is secured by a
mortgage on the property. Under the terms
of the loan, X is entitled to receive a fixed
rate of interest payable out of the initial
cash flow from the property and is also enti-
tled to that portion of any additional cash
flow which is equal to the percentage of the
acquisition cost that is financed by its loan.
Simultaneously with the making of the loan,
the borrower also gives X an option to pur-
chase an interest in the property for the
original principal amount of the loan at the
expiration of its initial term. X’s percentage
interest in the property, if it exercises this
option, would be equal to the percentage of
the acquisition cost of the property which is
financed by its loan. The parties to the
transaction contemplate that the option or-
dinarily will be exercised at the expiration of
the loan term if the property has appreciated
in value. X and the borrower also agree that,
if the option is exercised, they will form a
limited partnership to hold the property. X
negotiates loan terms which give it rights to
substantially influence, or to substantially
participate in, the management of the prop-
erty which is acquired with the proceeds of
the loan. These loan terms give X signifi-
cantly greater rights to participate in the
management of the property than it would
obtain under a conventional mortgage loan.
In addition, under the terms of the loan, X
and the borrower ratably share any capital
expenditures relating to the property. Dur-
ing its most recent valuation period, more
than 50 percent of the value of X’s assets val-
ued at cost consisted of real estate invest-
ments of the kind described above. X, in the
ordinary course of its business, routinely ex-
ercises its management rights and fre-
quently consults with and advises the bor-
rower and the property manager. Under
these facts, X is a real estate operating com-
pany. Thus, P’s assets include its interest in
X, but do not include any of the underlying
assets of X.

(10) In a private transaction, a plan, P, ac-
quires a 30 percent participation in a debt in-
strument that is held by a bank. Since the
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value of the participation certificate relates
solely to the debt instrument, that debt in-
strument is, under paragraph (g), treated as
the sole asset of a separate entity. Equity
participation in that entity by benefit plan
investors is significant since the value of the
plan’s participation exceeds 25 percent of the
value of the instrument. In addition, the hy-
pothetical entity is not an operating com-
pany because it is primarily engaged in the
investment of capital (i.e., holding the debt
instrument). Thus, P’s assets include the
participation and an undivided interest in
the debt instrument, and the bank is a fidu-
ciary of P to the extent it has discretionary
authority or control over the debt instru-
ment.

(11) In a private transaction, a plan, P, ac-
quires 30% of the value of a class of equity
securities issued by an operating company,
Y. These securities provide that dividends
shall be paid solely out of earnings attrib-
utable to certain tracts of undeveloped land
that are held by Y for investment. Under
paragraph (g), the property is treated as the
sole asset of a separate entity. Thus, even
though Y is an operating company, the hypo-
thetical entity whose sole assets are the un-
developed tracts of land is not an operating
company. Accordingly, P is considered to
have acquired an undivided interest in the
tracts of land held by Y. Thus, Y would be a
fiduciary of P to the extent it exercises dis-
cretionary authority or control over such
property.

(12) A medical benefit plan, P, acquires a
beneficial interest in a trust, Z, that is not
an insurance company licensed to do busi-
ness in a State. Under this arrangement, Z
will provide the benefits to the participants
and beneficiaries of P that are promised
under the terms of the plan. Under para-
graph (h)(2), P’s assets include its beneficial
interest in Z and an undivided interest in
each of its underlying assets. Thus, persons
with discretionary authority or control over
the assets of Z would be fiduciaries of P.

(k) Effective date and transitional
rules. (1) In general, this section is ef-
fective for purposes of identifying the
assets of a plan on or after March 13,
1987. Except as a defense, this section
shall not apply to investments in an
entity in existence on March 13, 1987, if
no plan subject to title I of the Act or
plan described in section 4975(e)(1) of
the Code (other than a plan described
in section 4975(g)(2) or (3)) acquires an
interest in the entity from an issuer or
underwriter at any time on or after
March 13, 1987 except pursuant to a
contract binding on the plan in effect
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on March 13, 1987 with an issuer or un-
derwriter to acquire an interest in the
entity.

(2) Notwithstanding paragraph (K)(1),
this section shall not, except as a de-
fense, apply to a real estate entity de-
scribed in section 11018(a) of Pub. L. 99—
272.

[61 FR 41280, Nov. 13, 1986, as amended at 51
FR 47226, Dec. 31, 1986]

§2510.3-102 Definition of “plan as-
sets”—participant contributions.

(a)(1) General rule. For purposes of
subtitle A and parts 1 and 4 of subtitle
B of title I of ERISA and section 4975 of
the Internal Revenue Code only (but
without any implication for and may
not be relied upon to bar criminal pros-
ecutions under 18 U.S.C. 664), the assets
of the plan include amounts (other
than union dues) that a participant or
beneficiary pays to an employer, or
amounts that a participant has with-
held from his wages by an employer,
for contribution or repayment of a par-
ticipant loan to the plan, as of the ear-
liest date on which such contributions
or repayments can reasonably be seg-
regated from the employer’s general
assets.

(2) Safe harbor. (i) For purposes of
paragraph (a)(1) of this section, in the
case of a plan with fewer than 100 par-
ticipants at the beginning of the plan
year, any amount deposited with such
plan not later than the T7th business
day following the day on which such
amount is received by the employer (in
the case of amounts that a participant
or beneficiary pays to an employer), or
the 7th business day following the day
on which such amount would otherwise
have been payable to the participant in
cash (in the case of amounts withheld
by an employer from a participant’s
wages), shall be deemed to be contrib-
uted or repaid to such plan on the ear-
liest date on which such contributions
or participant loan repayments can
reasonably be segregated from the em-
ployer’s general assets.

(ii) This paragraph (a)(2) sets forth an
optional alternative method of compli-
ance with the rule set forth in para-
graph (a)(1) of this section. This para-
graph (a)(2) does not establish the ex-
clusive means by which participant
contribution or participant loan repay-
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ment amounts shall be considered to be
contributed or repaid to a plan by the
earliest date on which such contribu-
tions or repayments can reasonably be
segregated from the employer’s general
assets.

(b) Maximum time period for pension
benefit plans. (1) Except as provided in
paragraph (b)(2) of this section, with
respect to an employee pension benefit
plan as defined in section 3(2) of
ERISA, in no event shall the date de-
termined pursuant to paragraph (a)(1)
of this section occur later than the
15th business day of the month fol-
lowing the month in which the partici-
pant contribution or participant loan
repayment amounts are received by the
employer (in the case of amounts that
a participant or beneficiary pays to an
employer) or the 15th business day of
the month following the month in
which such amounts would otherwise
have been payable to the participant in
cash (in the case of amounts withheld
by an employer from a participant’s
wages).

(2) With respect to a SIMPLE plan
that involves SIMPLE IRAs (i.e., Sim-
ple Retirement Accounts, as described
in section 408(p) of the Internal Rev-
enue Code), in no event shall the date
determined pursuant to paragraph
(a)(1) of this section occur later than
the 30th calendar day following the
month in which the participant con-
tribution amounts would otherwise
have been payable to the participant in
cash.

(c) Maximum time period for welfare
benefit plans. With respect to an em-
ployee welfare benefit plan as defined
in section 3(1) of ERISA, in no event
shall the date determined pursuant to
paragraph (a)(1) of this section occur
later than 90 days from the date on
which the participant contribution
amounts are received by the employer
(in the case of amounts that a partici-
pant or beneficiary pays to an em-
ployer) or the date on which such
amounts would otherwise have been
payable to the participant in cash (in
the case of amounts withheld by an
employer from a participant’s wages).

(d) Extension of maximum time period
for pension plans. (1) With respect to
participant contributions received or
withheld by the employer in a single
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month, the maximum time period pro-
vided under paragraph (b) of this sec-
tion shall be extended for an additional
10 business days for an employer who—

(i) Provides a true and accurate writ-
ten notice, distributed in a manner rea-
sonably designed to reach all the plan
participants within 5 business days
after the end of such extension period,
stating—

(A) That the employer elected to
take such extension for that month;

(B) That the affected contributions
have been transmitted to the plan; and

(C) With particularity, the reasons
why the employer cannot reasonably
segregate the participant contributions
within the time period described in
paragraph (b) of this section;

(ii) Prior to such extension period,
obtains a performance bond or irrev-
ocable letter of credit in favor of the
plan and in an amount of not less than
the total amount of participant con-
tributions received or withheld by the
employer in the previous month; and

(iii) Within 5 business days after the
end of such extension period, provides a
copy of the notice required under para-
graph (d)(1)(i) of this section to the
Secretary, along with a certification
that such notice was provided to the
participants and that the bond or let-
ter of credit required under paragraph
(d)(1)(ii) of this section was obtained.

(2) The performance bond or irrev-
ocable letter of credit required in para-
graph (d)(1)(ii) of this section shall be
guaranteed by a bank or similar insti-
tution that is supervised by the Fed-
eral government or a State government
and shall remain in effect for 3 months
after the month in which the extension
expires.

(3)(i) An employer may not elect an
extension under this paragraph (d)
more than twice in any plan year un-
less the employer pays to the plan an
amount representing interest on the
participant contributions that were
subject to all the extensions within
such plan year.

(ii) The amount representing interest
in paragraph (d)(3)(i) of this section
shall be the greater of—

(A) The amount that otherwise would
have been earned on the participant
contributions from the date on which
such contributions were paid to, or

§2510.3-102

withheld by, the employer until such
money is transmitted to the plan had
such contributions been invested dur-
ing such period in the investment al-
ternative available under plan which
had the highest rate of return; or

(B) Interest at a rate equal to the un-
derpayment rate defined in section
6621(a)(2) of the Internal Revenue Code
from the date on which such contribu-
tions were paid to, or withheld by, the
employer until such money is fully re-
stored to the plan.

(e) Definition. For purposes of this
section, the term business day means
any day other than a Saturday, Sunday
or any day designated as a holiday by
the Federal Government.

(f) Examples. The requirements of this
section are illustrated by the following
examples:

(1) Employer A sponsors a 401(k)
plan. There are 30 participants in the
401(k) plan. A has one payroll period
for its employees and uses an outside
payroll processing service to pay em-
ployee wages and process deductions. A
has established a system under which
the payroll processing service provides
payroll deduction information to A
within 1 business day after the
issuance of paychecks. A checks this
information for accuracy within 5 busi-
ness days and then forwards the with-
held employee contributions to the
plan. The amount of the total withheld
employee contributions is deposited
with the trust that is maintained under
the plan on the 7th business day fol-
lowing the date on which the employ-
ees are paid. Under the safe harbor in
paragraph (a)(2) of this section, when
the participant contributions are de-
posited with the plan on the 7th busi-
ness day following a pay date, the par-
ticipant contributions are deemed to be
contributed to the plan on the earliest
date on which such contributions can
reasonably be segregated from A’s gen-
eral assets.

(2) Employer B is a large national
corporation which sponsors a 401(k)
plan with 600 participants. B has sev-
eral payroll centers and uses an outside
payroll processing service to pay em-
ployee wages and process deductions.
Each payroll center has a different pay
period. Each center maintains separate
accounts on its books for purposes of
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accounting for that center’s payroll de-
ductions and provides the outside pay-
roll processor the data necessary to
prepare employee paychecks and proc-
ess deductions. The payroll processing
service issues the employees’ pay-
checks and deducts all payroll taxes
and elective employee deductions. The
payroll processing service forwards the
employee payroll deduction data to B
on the date of issuance of paychecks. B
checks this data for accuracy and
transmits this data along with the em-
ployee 401(k) deferral funds to the
plan’s investment firm within 3 busi-
ness days. The plan’s investment firm
deposits the employee 401(k) deferral
funds into the plan on the day received
from B. The assets of B’s 401(k) plan
would include the participant contribu-
tions no later than 3 business days
after the issuance of paychecks.

(3) Employer C sponsors a self-in-
sured contributory group health plan
with 90 participants. Several former
employees have elected, pursuant to
the provisions of ERISA section 602, 29
U.S.C. 1162, to pay C for continuation
of their coverage under the plan. These
checks arrive at various times during
the month and are deposited in the em-
ployer’s general account at bank Z.
Under paragraphs (a) and (c) of this
section, the assets of the plan include
the former employees’ payments as
soon after the checks have cleared the
bank as C could reasonably be expected
to segregate the payments from its
general assets, but in no event later
than 90 days after the date on which
the former employees’ participant con-
tributions are received by C. If, how-
ever, C deposits the former employees’
payments with the plan no later than
the 7th business day following the day
on which they are received by C, the
former employees’ participant con-
tributions will be deemed to be con-
tributed to the plan on the earliest
date on which such contributions can
reasonably be segregated from C’s gen-
eral assets.

(g) Effective date. This section is ef-
fective February 3, 1997.

(h) Applicability date for collectively-
bargained plans. (1) Paragraph (b) of
this section applies to collectively bar-
gained plans no sooner than the later
of—

29 CFR Ch. XXV (7-1-20 Edition)

(i) February 3, 1997; or

(ii) The first day of the plan year
that begins after the expiration of the
last to expire of any applicable bar-
gaining agreement in effect on August
7, 1996.

(2) Until paragraph (b) of this section
applies to a collectively bargained
plan, paragraph (c) of this section shall
apply to such plan as if such plan were
an employee welfare benefit plan.

(i) Optional postponement of applica-
bility. (1) The application of paragraph
(b) of this section shall be postponed
for up to an additional 90 days beyond
the effective date described in para-
graph (g) of this section for an em-
ployer who, prior to February 3, 1997—

(i) Provides a true and accurate writ-
ten notice, distributed in a manner de-
signed to reach all the plan partici-
pants before the end of February 3,
1997, stating—

(A) That the employer elected to
postpone such applicability;

(B) The date that the postponement
will expire; and

(C) With particularity the reasons
why the employer cannot reasonably
segregate the participant contributions
within the time period described in
paragraph (b) of this section, by Feb-
ruary 3, 1997;

(ii) Obtains a performance bond or ir-
revocable letter of credit in favor of
the plan and in an amount of not less
than the total amount of participant
contributions received or withheld by
the employer in the previous 3 months;

(iii) Provides a copy of the notice re-
quired under paragraph (i)(1)(i) of this
section to the Secretary, along with a
certification that such notice was pro-
vided to the participants and that the
bond or letter of credit required under
paragraph (i)(1)(ii) of this section was
obtained; and

(iv) For each month during which
such postponement is in effect, pro-
vides a true and accurate written no-
tice to the plan participants indicating
the date on which the participant con-
tributions received or withheld by the
employer during such month were
transmitted to the plan.

(2) The notice required in paragraph
(1)(1)(iv) of this section shall be distrib-
uted in a manner reasonably designed

394



Employee Benefits Security Admin., Labor

to reach all the plan participants with-
in 10 days after transmission of the af-
fected participant contributions.

(3) The bond or letter of credit re-
quired under paragraph (i)(1)(ii) shall
be guaranteed by a bank or similar in-
stitution that is supervised by the Fed-
eral government or a State government
and shall remain in effect for 3 months
after the month in which the postpone-
ment expires.

§2510.3-102

(4) During the period of any post-
ponement of applicability with respect
to a plan under this paragraph (i),
paragraph (c) of this section shall
apply to such plan as if such plan were
an employee welfare benefit plan.

[61 FR 41233, Aug. 7, 1996, as amended at 62

FR 62936, Nov. 25, 1997; 756 FR 2076, Jan. 14,
2010]
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