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§825.212

using FMLA leave as though the em-
ployee had been continuously em-
ployed, unless the plan contains an ex-
plicit FMLA provision for maintaining
coverage such as through pooled con-
tributions by all employers party to
the plan.

(c) During the duration of an employ-
ee’s FMLA 1leave, coverage by the
group health plan, and benefits pro-
vided pursuant to the plan, must be
maintained at the level of coverage and
benefits which were applicable to the
employee at the time FMLA leave
commenced.

(d) An employee using FMLA leave
cannot be required to use banked hours
or pay a greater premium than the em-
ployee would have been required to pay
if the employee had been continuously
employed.

(e) As provided in §825.209(f) of this
part, group health plan coverage must
be maintained for an employee on
FMLA leave until:

(1) The employee’s FMLA leave enti-
tlement is exhausted;

(2) The employer can show that the
employee would have been laid off and
the employment relationship termi-
nated; or,

(3) The employee provides unequivo-
cal notice of intent not to return to
work.

§825.212 Employee failure to pay
health plan premium payments.

(a)(1) In the absence of an established
employer policy providing a longer
grace period, an employer’s obligations
to maintain health insurance coverage
cease under FMLA if an employee’s
premium payment is more than 30 days
late. In order to drop the coverage for
an employee whose premium payment
is late, the employer must provide
written notice to the employee that
the payment has not been received.
Such notice must be mailed to the em-
ployee at least 15 days before coverage
is to cease, advising that coverage will
be dropped on a specified date at least
15 days after the date of the letter un-
less the payment has been received by
that date. If the employer has estab-
lished policies regarding other forms of
unpaid leave that provide for the em-
ployer to cease coverage retroactively
to the date the unpaid premium pay-
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ment was due, the employer may drop
the employee from coverage retro-
actively in accordance with that pol-
icy, provided the 15-day notice was
given. In the absence of such a policy,
coverage for the employee may be ter-
minated at the end of the 30-day grace
period, where the required 15-day no-
tice has been provided.

(2) An employer has no obligation re-
garding the maintenance of a health
insurance policy which is not a group
health plan. See §825.209(a).

(3) All other obligations of an em-
ployer under FMLA would continue;
for example, the employer continues to
have an obligation to reinstate an em-
ployee upon return from leave.

(b) The employer may recover the
employee’s share of any premium pay-
ments missed by the employee for any
FMLA leave period during which the
employer maintains health coverage by
paying the employee’s share after the
premium payment is missed.

(c) If coverage lapses because an em-
ployee has not made required premium
payments, upon the employee’s return
from FMLA leave the employer must
still restore the employee to coverage/
benefits equivalent to those the em-
ployee would have had if leave had not
been taken and the premium pay-
ment(s) had not been missed, including
family or dependent coverage. See
§825.215(d)(1)—(5). In such case, an em-
ployee may not be required to meet
any qualification requirements im-
posed by the plan, including any new
preexisting condition waiting period,
to wait for an open season, or to pass a
medical examination to obtain rein-
statement of coverage. If an employer
terminates an employee’s insurance in
accordance with this section and fails
to restore the employee’s health insur-
ance as required by this section upon
the employee’s return, the employer
may be liable for benefits lost by rea-
son of the violation, for other actual
monetary losses sustained as a direct
result of the violation, and for appro-
priate equitable relief tailored to the
harm suffered.

§825.213 Employer recovery of benefit
costs.

(a) In addition to the circumstances
discussed in §825.212(b), an employer
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may recover its share of health plan
premiums during a period of unpaid
FMLA leave from an employee if the
employee fails to return to work after
the employee’s FMLA leave entitle-
ment has been exhausted or expires,
unless the reason the employee does
not return is due to:

(1) The continuation, recurrence, or
onset of either a serious health condi-
tion of the employee or the employee’s
family member, or a serious injury or
illness of a covered servicemember,
which would otherwise entitle the em-
ployee to leave under FMLA; or

(2) Other circumstances beyond the
employee’s control. Examples of other
circumstances beyond the employee’s
control are necessarily broad. They in-
clude such situations as where a parent
chooses to stay home with a newborn
child who has a serious health condi-
tion; an employee’s spouse is unexpect-
edly transferred to a job location more
than 75 miles from the employee’s
worksite; a relative or individual other
than a covered family member has a se-
rious health condition and the em-
ployee is needed to provide care; the
employee is laid off while on leave; or,
the employee is a key employee who
decides not to return to work upon
being notified of the employer’s inten-
tion to deny restoration because of
substantial and grievous economic in-
jury to the employer’s operations and
is not reinstated by the employer.
Other circumstances beyond the em-
ployee’s control would not include a
situation where an employee desires to
remain with a parent in a distant city
even though the parent no longer re-
quires the employee’s care, or a parent
chooses not to return to work to stay
home with a well, newborn child.

(3) When an employee fails to return
to work because of the continuation,
recurrence, or onset of either a serious
health condition of the employee or
employee’s family member, or a seri-
ous injury or illness of a covered serv-
icemember, thereby precluding the em-
ployer from recovering its (share of)
health Dbenefit premium payments
made on the employee’s behalf during a
period of unpaid FMLA leave, the em-
ployer may require medical certifi-
cation of the employee’s or the family
member’s serious health condition or

§825.213

the covered servicemember’s serious
injury or illness. Such certification is
not required unless requested by the
employer. The cost of the certification
shall be borne by the employee, and the
employee is not entitled to be paid for
the time or travel costs spent in ac-
quiring the certification. The employee
is required to provide medical certifi-
cation in a timely manner which, for
purposes of this section, is within 30
days from the date of the employer’s
request. For purposes of medical cer-
tification, the employee may use the
optional DOL forms developed for these
purposes. See §§825.306(b), 825.310(c)-(d).
If the employer requests medical cer-
tification and the employee does not
provide such certification in a timely
manner (within 30 days), or the reason
for not returning to work does not
meet the test of other circumstances
beyond the employee’s control, the em-
ployer may recover 100 percent of the
health benefit premiums it paid during
the period of unpaid FMLA leave.

(b) Under some circumstances an em-
ployer may elect to maintain other
benefits, e.g., life insurance, disability
insurance, etc., by paying the employ-
ee’s (share of) premiums during periods
of unpaid FMLA leave. For example, to
ensure the employer can meet its re-
sponsibilities to provide equivalent
benefits to the employee upon return
from unpaid FMLA leave, it may be
necessary that premiums be paid con-
tinuously to avoid a lapse of coverage.
If the employer elects to maintain such
benefits during the leave, at the con-
clusion of leave, the employer is enti-
tled to recover only the costs incurred
for paying the employee’s share of any
premiums whether or not the employee
returns to work.

(c) An employee who returns to work
for at least 30 calendar days is consid-
ered to have returned to work. An em-
ployee who transfers directly from tak-
ing FMLA leave to retirement, or who
retires during the first 30 days after
the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an
employer requires paid leave to be sub-
stituted for FMLA leave, the employer
may not recover its (share of) health
insurance or other non-health benefit
premiums for any period of FMLA
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leave covered by paid leave. Because
paid leave provided under a plan cov-
ering temporary disabilities (including
workers’ compensation) is not unpaid,
recovery of health insurance premiums
does not apply to such paid leave.

(e) The amount that self-insured em-
ployers may recover is limited to only
the employer’s share of allowable pre-
miums as would be calculated under
COBRA, excluding the two percent fee
for administrative costs.

(f) When an employee fails to return
to work, any health and non-health
benefit premiums which this section of
the regulations permits an employer to
recover are a debt owed by the non-re-
turning employee to the employer. The
existence of this debt caused by the
employee’s failure to return to work
does not alter the employer’s respon-
sibilities for health benefit coverage
and, under a self-insurance plan, pay-
ment of claims incurred during the pe-
riod of FMLA leave. To the extent re-
covery is allowed, the employer may
recover the costs through deduction
from any sums due to the employee
(e.g., unpaid wages, vacation pay, prof-
it sharing, etc.), provided such deduc-
tions do not otherwise violate applica-
ble Federal or State wage payment or
other laws. Alternatively, the em-
ployer may initiate 1legal action
against the employee to recover such
costs.

§825.214 Employee right to reinstate-
ment.

General rule. On return from FMLA
leave, an employee is entitled to be re-
turned to the same position the em-
ployee held when leave commenced, or
to an equivalent position with equiva-
lent benefits, pay, and other terms and
conditions of employment. An em-
ployee is entitled to such reinstate-
ment even if the employee has been re-
placed or his or her position has been
restructured to accommodate the em-
ployee’s absence. See also §825.106(e) for
the obligations of joint employers.

§825.215 Equivalent position.

(a) Equivalent position. An equivalent
position is one that is virtually iden-
tical to the employee’s former position
in terms of pay, benefits and working
conditions, including privileges, per-
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quisites and status. It must involve the
same or substantially similar duties
and responsibilities, which must entail
substantially equivalent skill, effort,
responsibility, and authority.

(b) Conditions to qualify. If an em-
ployee is no longer qualified for the po-
sition because of the employee’s inabil-
ity to attend a necessary course, renew
a license, fly a minimum number of
hours, etc., as a result of the leave, the
employee shall be given a reasonable
opportunity to fulfill those conditions
upon return to work.

(c) Equivalent pay. (1) An employee is
entitled to any unconditional pay in-
creases which may have occurred dur-
ing the FMLA leave period, such as
cost of living increases. Pay increases
conditioned upon seniority, length of
service, or work performed must be
granted in accordance with the em-
ployer’s policy or practice with respect
to other employees on an equivalent
leave status for a reason that does not
qualify as FMLA leave. An employee is
entitled to be restored to a position
with the same or equivalent pay pre-
miums, such as a shift differential. If
an employee departed from a position
averaging ten hours of overtime (and
corresponding overtime pay) each
week, an employee is ordinarily enti-
tled to such a position on return from
FMLA leave.

(2) Equivalent pay includes any
bonus or payment, whether it is discre-
tionary or non-discretionary, made to
employees consistent with the provi-
sions of paragraph (c)(1) of this section.
However, if a bonus or other payment
is based on the achievement of a speci-
fied goal such as hours worked, prod-
ucts sold or perfect attendance, and the
employee has not met the goal due to
FMLA leave, then the payment may be
denied, unless otherwise paid to em-
ployees on an equivalent leave status
for a reason that does not qualify as
FMLA leave. For example, if an em-
ployee who used paid vacation leave for
a non-FMLA purpose would receive the
payment, then the employee who used
paid vacation leave for an FMLA-pro-
tected purpose also must receive the
payment.

(d) Equivalent benefits. Benefits in-
clude all benefits provided or made
available to employees by an employer,
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