AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Wage and Hour Division, Labor

surgery) are not serious health condi-
tions unless inpatient hospital care is
required or unless complications de-
velop. Ordinarily, unless complications
arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers,
headaches other than migraine, routine
dental or orthodontia problems, peri-
odontal disease, etc., are examples of
conditions that do not meet the defini-
tion of a serious health condition and
do not qualify for FMLA leave. Restor-
ative dental or plastic surgery after an
injury or removal of cancerous growths
are serious health conditions provided
all the other conditions of this regula-
tion are met. Mental illness or aller-
gies may be serious health conditions,
but only if all the conditions of this
section are met.

§825.114 Inpatient care.

Inpatient care means an overnight
stay in a hospital, hospice, or residen-
tial medical care facility, including
any period of incapacity as defined in
§825.113(b), or any subsequent treat-
ment in connection with such inpatient
care.

§825.115 Continuing treatment.

A serious health condition involving
continuing treatment by a health care
provider includes any one or more of
the following:

(a) Incapacity and treatment. A period
of incapacity of more than three con-
secutive, full calendar days, and any
subsequent treatment or period of inca-
pacity relating to the same condition,
that also involves:

(1) Treatment two or more times,
within 30 days of the first day of inca-
pacity, unless extenuating cir-
cumstances exist, by a health care pro-
vider, by a nurse under direct super-
vision of a health care provider, or by
a provider of health care services (e.g.,
physical therapist) under orders of, or
on referral by, a health care provider;
or

(2) Treatment by a health care pro-
vider on at least one occasion, which
results in a regimen of continuing
treatment under the supervision of the
health care provider.

(3) The requirement in paragraphs
(a)(1) and (2) of this section for treat-
ment by a health care provider means

§825.115

an in-person visit to a health care pro-
vider. The first (or only) in-person
treatment visit must take place within
seven days of the first day of inca-
pacity.

(4) Whether additional treatment vis-
its or a regimen of continuing treat-
ment is necessary within the 30-day pe-
riod shall be determined by the health
care provider.

(5) The term extenuating circumstances
in paragraph (a)(1) of this section
means circumstances beyond the em-
ployee’s control that prevent the fol-
low-up visit from occurring as planned
by the health care provider. Whether a
given set of circumstances are extenu-
ating depends on the facts. For exam-
ple, extenuating circumstances exist if
a health care provider determines that
a second in-person visit is needed with-
in the 30-day period, but the health
care provider does not have any avail-
able appointments during that time pe-
riod.

(b) Pregnancy or prenatal care. Any
period of incapacity due to pregnancy,
or for prenatal care. See also §825.120.

(c) Chronic conditions. Any period of
incapacity or treatment for such inca-
pacity due to a chronic serious health
condition. A chronic serious health
condition is one which:

(1) Requires periodic visits (defined
as at least twice a year) for treatment
by a health care provider, or by a nurse
under direct supervision of a health
care provider;

(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(d) Permanent or long-term conditions.
A period of incapacity which is perma-
nent or long-term due to a condition
for which treatment may not be effec-
tive. The employee or family member
must be under the continuing super-
vision of, but need not be receiving ac-
tive treatment by, a health care pro-
vider. Examples include Alzheimer’s, a
severe stroke, or the terminal stages of
a disease.

(e) Conditions requiring multiple treat-
ments. Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
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