Wage and Hour Division, Labor

§ 541.605

by, for example, providing a copy of the
policy to employees at the time of hire,
publishing the policy in an employee
handbook or publishing the policy on
the employer’s Intranet.
(e) This section shall not be construed in an unduly technical manner
so as to defeat the exemption.
§ 541.604 Minimum guarantee plus extras.
(a) An employer may provide an exempt employee with additional compensation without losing the exemption or violating the salary basis requirement, if the employment arrangement also includes a guarantee of at
least the minimum weekly-required
amount paid on a salary basis. Thus,
for example, an exempt employee guaranteed at least $684 each week paid on
a salary basis may also receive additional compensation of a one percent
commission on sales. An exempt employee also may receive a percentage of
the sales or profits of the employer if
the employment arrangement also includes a guarantee of at least $684 each
week paid on a salary basis. Similarly,
the exemption is not lost if an exempt
employee who is guaranteed at least
$684 each week paid on a salary basis
also receives additional compensation
based on hours worked for work beyond
the normal workweek. Such additional
compensation may be paid on any basis
(e.g.,
flat
sum,
bonus
payment,
straight-time hourly amount, time and
one-half or any other basis), and may
include paid time off.
(b) An exempt employee’s earnings
may be computed on an hourly, a daily
or a shift basis, without losing the exemption or violating the salary basis
requirement, if the employment arrangement also includes a guarantee of
at least the minimum weekly required
amount paid on a salary basis regardless of the number of hours, days or
shifts worked, and a reasonable relationship exists between the guaranteed
amount and the amount actually
earned. The reasonable relationship
test will be met if the weekly guarantee is roughly equivalent to the employee’s usual earnings at the assigned
hourly, daily or shift rate for the employee’s normal scheduled workweek.
Thus, for example, an exempt employee

guaranteed compensation of at least
$725 for any week in which the employee performs any work, and who
normally works four or five shifts each
week, may be paid $210 per shift without violating the $684-per-week salary
basis requirement. The reasonable relationship requirement applies only if
the employee’s pay is computed on an
hourly, daily or shift basis. It does not
apply, for example, to an exempt store
manager paid a guaranteed salary per
week that exceeds the current salary
level who also receives a commission of
one-half percent of all sales in the
store or five percent of the store’s profits, which in some weeks may total as
much as, or even more than, the guaranteed salary.
[84 FR 51307, Sept. 27, 2019]

§ 541.605

Fee basis.

(a) Administrative and professional
employees may be paid on a fee basis,
rather than on a salary basis. An employee will be considered to be paid on
a ‘‘fee basis’’ within the meaning of
these regulations if the employee is
paid an agreed sum for a single job regardless of the time required for its
completion. These payments resemble
piecework payments with the important distinction that generally a ‘‘fee’’
is paid for the kind of job that is
unique rather than for a series of jobs
repeated an indefinite number of times
and for which payment on an identical
basis is made over and over again. Payments based on the number of hours or
days worked and not on the accomplishment of a given single task are
not considered payments on a fee basis.
(b) To determine whether the fee payment meets the minimum amount of
salary required for exemption under
these regulations, the amount paid to
the employee will be tested by determining the time worked on the job and
whether the fee payment is at a rate
that would amount to at least the minimum salary per week, as required by
§§ 541.600(a) and 541.602(a), if the employee worked 40 hours. Thus, an artist
paid $350 for a picture that took 20
hours to complete meets the $684 minimum salary requirement for exemption since earnings at this rate would
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