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employer unequivocally accepted it as 
such, based on a contemporaneous 
showing of support from a majority of 
employees in an appropriate unit. Col-
lective-bargaining agreement lan-
guage, standing alone, will not be suffi-
cient to provide the showing of major-
ity support. 

(b) This section shall be applicable to 
an employer’s voluntary recognition 
extended on or after the effective date 
of this rule and to any collective-bar-
gaining agreement entered into on or 
after the date of voluntary recognition 
extended on or after the effective date 
of this rule. 

[85 FR 18400, Apr. 1, 2020] 

EFFECTIVE DATE NOTE: At 85 FR 18400, Apr. 
1, 2020, § 103.22 was added, effective June 1, 
2020. At 85 FR 20156, Apr. 10, 2020, the addi-
tion was delayed until July 31, 2020. 

Subpart C—Appropriate 
Bargaining Units 

§ 103.30 Appropriate bargaining units 
in the health care industry. 

(a) This portion of the rule shall be 
applicable to acute care hospitals, as 
defined in paragraph (f) of this section: 
Except in extraordinary circumstances 
and in circumstances in which there 
are existing non-conforming units, the 
following shall be appropriate units, 
and the only appropriate units, for pe-
titions filed pursuant to section 
9(c)(1)(A)(i) or 9(c)(1)(B) of the National 
Labor Relations Act, as amended, ex-
cept that, if sought by labor organiza-
tions, various combinations of units 
may also be appropriate: 

(1) All registered nurses. 
(2) All physicians. 
(3) All professionals except for reg-

istered nurses and physicians. 
(4) All technical employees. 
(5) All skilled maintenance employ-

ees. 
(6) All business office clerical em-

ployees. 
(7) All guards. 
(8) All nonprofessional employees ex-

cept for technical employees, skilled 
maintenance employees, business office 
clerical employees, and guards. 
Provided That a unit of five or fewer 
employees shall constitute an extraor-
dinary circumstance. 

(b) Where extraordinary cir-
cumstances exist, the Board shall de-
termine appropriate units by adjudica-
tion. 

(c) Where there are existing non-con-
forming units in acute care hospitals, 
and a petition for additional units is 
filed pursuant to sec. 9(c)(1)(A)(i) or 
9(c)(1)(B), the Board shall find appro-
priate only units which comport, inso-
far as practicable, with the appropriate 
unit set forth in paragraph (a) of this 
section. 

(d) The Board will approve consent 
agreements providing for elections in 
accordance with paragraph (a) of this 
section, but nothing shall preclude re-
gional directors from approving stipu-
lations not in accordance with para-
graph (a), as long as the stipulations 
are otherwise acceptable. 

(e) This rule will apply to all cases 
decided on or after May 22, 1989. 

(f) For purposes of this rule, the 
term: 

(1) Hospital is defined in the same 
manner as defined in the Medicare Act, 
which definition is incorporated herein 
(currently set forth in 42 U.S.C. 
1395x(e), as revised 1988); 

(2) Acute care hospital is defined as: ei-
ther a short term care hospital in 
which the average length of patient 
stay is less than thirty days, or a short 
term care hospital in which over 50% of 
all patients are admitted to units 
where the average length of patient 
stay is less than thirty days. Average 
length of stay shall be determined by 
reference to the most recent twelve 
month period preceding receipt of a 
representation petition for which data 
is readily available. The term ‘‘acute 
care hospital’’ shall include those hos-
pitals operating as acute care facilities 
even if those hospitals provide such 
services as, for example, long term 
care, outpatient care, psychiatric care, 
or rehabilitative care, but shall ex-
clude facilities that are primarily nurs-
ing homes, primarily psychiatric hos-
pitals, or primarily rehabilitation hos-
pitals. Where, after issuance of a sub-
poena, an employer does not produce 
records sufficient for the Board to de-
termine the facts, the Board may pre-
sume the employer is an acute care 
hospital. 
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(3) Psychiatric hospital is defined in 
the same manner as defined in the 
Medicare Act, which definition is in-
corporated herein (currently set forth 
in 42 U.S.C. 1395x(f)). 

(4) The term rehabilitation hospital in-
cludes and is limited to all hospitals 
accredited as such by either Joint 
Committee on Accreditation of 
Healthcare Organizations or by Com-
mission for Accreditation of Rehabili-
tation Facilities. 

(5) A non-conforming unit is defined as 
a unit other than those described in 
paragraphs (a) (1) through (8) of this 
section or a combination among those 
eight units. 

(g) Appropriate units in all other 
health care facilities: The Board will 
determine appropriate units in other 
health care facilities, as defined in sec-
tion 2(14) of the National Labor Rela-
tions Act, as amended, by adjudication. 

[54 FR 16347, Apr. 21, 1989] 

Subpart D—Joint Employers 

SOURCE: 85 FR 11235, Feb. 26, 2020, unless 
otherwise noted. 

§ 103.40 Joint employers. 
(a) An employer, as defined by Sec-

tion 2(2) of the National Labor Rela-
tions Act (the Act), may be considered 
a joint employer of a separate employ-
er’s employees only if the two employ-
ers share or codetermine the employ-
ees’ essential terms and conditions of 
employment. To establish that an enti-
ty shares or codetermines the essential 
terms and conditions of another em-
ployer’s employees, the entity must 
possess and exercise such substantial 
direct and immediate control over one 
or more essential terms or conditions 
of their employment as would warrant 
finding that the entity meaningfully 
affects matters relating to the employ-
ment relationship with those employ-
ees. Evidence of the entity’s indirect 
control over essential terms and condi-
tions of employment of another em-
ployer’s employees, the entity’s con-
tractually reserved but never exercised 
authority over the essential terms and 
conditions of employment of another 
employer’s employees, or the entity’s 
control over mandatory subjects of 

bargaining other than the essential 
terms and conditions of employment is 
probative of joint-employer status, but 
only to the extent it supplements and 
reinforces evidence of the entity’s pos-
session or exercise of direct and imme-
diate control over a particular essen-
tial term and condition of employ-
ment. Joint-employer status must be 
determined on the totality of the rel-
evant facts in each particular employ-
ment setting. The party asserting that 
an entity is a joint employer has the 
burden of proof. 

(b) ‘‘Essential terms and conditions 
of employment’’ means wages, benefits, 
hours of work, hiring, discharge, dis-
cipline, supervision, and direction. 

(c) ‘‘Direct and Immediate Control’’ 
means the following with respect to 
each respective essential employment 
term or condition: 

(1) Wages. An entity exercises direct 
and immediate control over wages if it 
actually determines the wage rates, 
salary or other rate of pay that is paid 
to another employer’s individual em-
ployees or job classifications. An enti-
ty does not exercise direct and imme-
diate control over wages by entering 
into a cost-plus contract (with or with-
out a maximum reimbursable wage 
rate). 

(2) Benefits. An entity exercises direct 
and immediate control over benefits if 
it actually determines the fringe bene-
fits to be provided or offered to another 
employer’s employees. This would in-
clude selecting the benefit plans (such 
as health insurance plans and pension 
plans) and/or level of benefits provided 
to another employer’s employees. An 
entity does not exercise direct and im-
mediate control over benefits by per-
mitting another employer, under an 
arm’s-length contract, to participate in 
its benefit plans. 

(3) Hours of work. An entity exercises 
direct and immediate control over 
hours of work if it actually determines 
work schedules or the work hours, in-
cluding overtime, of another employ-
er’s employees. An entity does not ex-
ercise direct and immediate control 
over hours of work by establishing an 
enterprise’s operating hours or when it 
needs the services provided by another 
employer. 
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