
351 

BIA, DOI, and IHS, HHS § 900.113 

(2) The planning phase. The phase dur-
ing which planning services are pro-
vided. This phase can include con-
ducting and preparing a detailed needs 
assessment, developing justification 
documents, completing and/or 
verifying master plans, conducting 
predesign site investigations and selec-
tion, developing budget cost estimates, 
conducting feasibility studies, and de-
veloping a project Program of Require-
ments (POR); 

(3) The design phase. The phase during 
which licensed design professional(s) 
using the POR as the basis for design of 
the project, prepare project plans, spec-
ifications, and other documents that 
are a part of the construction docu-
ments used to build the project. Site 
investigation and selection activities 
are completed in this phase if not con-
ducted as part of the planning phase. 

(4) The construction phase. The phase 
during which the project is con-
structed. The construction phase in-
cludes providing the labor, materials, 
equipment, and services necessary to 
complete the work in accordance with 
the construction documents prepared 
as part of the design phase. 

(b) The following activities may be 
part of phases described in paragraphs 
(a)(2), (a)(3), and (a)(4) of this section: 

(1) Management; and 
(2) Environmental, archeological, 

cultural resource, historic preserva-
tion, and similar assessments and asso-
ciated activities. 

§ 900.113 Definitions. 

(a) Construction contract means a 
fixed-price or cost-reimbursement self- 
determination contract for a construc-
tion project, except that such term 
does not include any contract: 

(1) That is limited to providing plan-
ning services and construction manage-
ment services (or a combination of 
such services); 

(2) For the Housing Improvement 
Program or roads maintenance pro-
gram of the Bureau of Indian Affairs 
administered by the Secretary of the 
Interior; or 

(3) For the health facility mainte-
nance and improvement program ad-
ministered by the Secretary of Health 
and Human Services. 

(b) Construction management services 
(CMS) means activities limited to ad-
ministrative support services; coordi-
nation; and monitoring oversight of 
the planning, design, and construction 
process. An Indian tribe or tribal orga-
nization’s employee or construction 
management services consultant (typi-
cally an engineer or architect) per-
forms such activities as: 

(1) Coordination and information ex-
change between the Indian tribe or 
tribal organization and the Federal 
government; 

(2) Preparation of Indian tribe or 
tribal organization’s construction con-
tract proposals; 

(3) Indian tribe or tribal organization 
subcontract scope of work identifica-
tion and subcontract preparation, and 
competitive selection of Indian tribe or 
tribal organization construction con-
tract subcontractors (see § 900.110); 

(4) Review of work to ensure compli-
ance with the POR and/or the construc-
tion contract. This does not involve 
construction project management as 
defined in paragraph (d) of this section. 

(c) Construction programs include pro-
grams for the planning, design, con-
struction, repair, improvement, and ex-
pansion of buildings or facilities, in-
cluding but not limited to, housing, 
law enforcement and detention facili-
ties, sanitation and water systems, 
roads, schools, administration and 
health facilities, irrigation and agri-
cultural work, water conservation, 
flood control, and port facilities, and 
environmental, archeological, cultural 
resource, historic preservation, and 
conduct of similar assessments. 

(d) Construction project management 
means direct responsibility for the con-
struction project through day-to-day 
on-site management and administra-
tion of the project. Activities may in-
clude cost management, project budg-
eting, project scheduling, procurement 
services. 

(e) Design means services performed 
by licensed design professionals related 
to preparing drawings, specifications, 
and other design submissions specified 
in the contract, as well as services pro-
vided by or for licensed design profes-
sionals during the bidding/negotiating, 
construction, and operational phases of 
the project. 
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(f) Planning services means activities 
undertaken to support agency and/or 
Congressional funding of a construc-
tion project. Planning services may in-
clude performing a needs assessment, 
completing and/or verifying master 
plans, developing justification docu-
ments, conducting pre-design site in-
vestigations, developing budget cost 
estimates, conducting feasibility stud-
ies as needed and completion of ap-
proved justification documents and a 
program of requirements (POR) for the 
project. 

(g) Program of Requirements (POR) is a 
planning document developed during 
the planning phase for an individual 
project. It provides background about 
the project; site information; pro-
grammatic needs; and, for facilities 
projects, a detailed room-by-room list-
ing of spaces, including net and gross 
sizes, finish materials to be used, fur-
nishings and equipment, and other in-
formation and design criteria on which 
to base the construction project docu-
ments. 

(h) Scope of work means the descrip-
tion of the work to be provided through 
a contract issued under this subpart 
and the methods and processes to be 
used to accomplish that work. A scope 
of work is typically developed based on 
criteria provided in a POR during the 
design phase, and project construction 
documents (plans and specifications) 
during the construction phase. 

§ 900.114 Why is there a separate sub-
part in these regulations for con-
struction contracts and grants? 

There is a separate subpart because 
the Act differentiates between con-
struction contracts and the model 
agreement in section 108 of the Act 
which is required for contracting other 
activities. Construction contracts are 
separately defined in the Act and are 
subject to a separate proposal and re-
view process. 

§ 900.115 How do self-determination 
construction contracts relate to or-
dinary Federal procurement con-
tracts? 

(a) A self-determination construction 
contract is a government-to-govern-
ment agreement that transfers control 

of the construction project, including 
administrative functions, to the con-
tracting Indian tribe or tribal organi-
zation to facilitate effective and mean-
ingful participation by the Indian tribe 
or tribal organization in planning, con-
ducting, and administering the con-
struction project, and so that the con-
struction project is responsive to the 
true needs of the Indian community. 
The Secretary’s role in the conduct of 
a contracted construction project is 
limited to the Secretary’s responsibil-
ities set out in § 900.131. 

(b) Self-determination construction 
contracts are not traditional ‘‘pro-
curement’’ contracts. 

(1) With respect to a construction 
contract (or a subcontract of such a 
construction contract), the provisions 
of the Office of Federal Procurement 
Policy Act (41 U.S.C. 401 et seq.) and the 
regulations promulgated under that 
Act, shall apply to a construction con-
tract or subcontract only to the extent 
that application of the provision is: 

(i) Necessary to ensure that the con-
tract may be carried out in a satisfac-
tory manner; 

(ii) Directly related to the construc-
tion activity; and 

(iii) Not inconsistent with the Act. 
(2) A list of the Federal requirements 

that meet the requirements of this 
paragraph shall be included in an at-
tachment to the contract under nego-
tiations between the Secretary and the 
Indian tribe or tribal organization. 

(3) Except as provided in paragraph 
(b)(2) of this section, no Federal law 
listed in section 105(3)(C)(ii) of the Act 
or any other provision of Federal law 
(including an Executive order) relating 
to acquisition by the Federal govern-
ment shall apply to a construction con-
tract that an Indian tribe or tribal or-
ganization enters into under this Act, 
unless expressly provided in the law. 

(c) Provisions of a construction con-
tract under this subpart shall be lib-
erally construed in favor of the con-
tracting Indian tribe or tribal organi-
zation. 
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