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Subpart A—General Provisions

§40.1 Definitions.

The following definitions supplement
definitions contained in the Immigra-
tion and Nationality Act (INA). As
used in the regulations in parts 40, 41,
42, 43 and 45 of this subchapter, the
term:

(a)(1) Accompanying or accompanied by
means not only an alien in the physical
company of a principal alien but also
an alien who is issued an immigrant
visa within 6 months of:

(1) The date of issuance of a visa to
the principal alien;

(i1) The date of adjustment of status
in the United States of the principal
alien; or

(iii) The date on which the principal
alien personally appears and registers
before a consular officer abroad to con-
fer alternate foreign state charge-
ability or immigrant status upon a
spouse or child.

(2) An ‘‘accompanying’ relative may
not precede the principal alien to the
United States.

(b) Act means the Immigration and
Nationality Act (or INA), as amended.

(c) Competent officer, as used in INA
101(a)(26), means a ‘‘consular officer”
as defined in INA 101(a)(9).

(d) Consular officer, as defined in INA
101(a)(9) includes commissioned con-
sular officers and the Deputy Assistant
Secretary for Visa Services, and such
other officers as the Deputy Assistant
Secretary may designate for the pur-
pose of issuing nonimmigrant and im-
migrant visas, but does not include a
consular agent, an attaché or an assist-
ant attaché. For purposes of this regu-
lation, the term ‘‘other officers” in-

22 CFR Ch. | (4-1-20 Edition)

cludes civil service visa examiners em-
ployed by the Department of State for
duty at visa-issuing offices abroad,
upon certification by the chief of the
consular section under whose direction
such examiners are employed that the
examiners are qualified by knowledge
and experience to perform the func-
tions of a consular officer in the
issuance or refusal of visas. The des-
ignation of visa examiners shall expire
upon termination of the examiners’
employment for such duty and may be
terminated at any time for cause by
the Deputy Assistant Secretary. The
assignment by the Department of any
foreign service officer to a diplomatic
or consular office abroad in a position
administratively designated as requir-
ing, solely, partially, or principally,
the performance of consular functions,
and the initiation of a request for a
consular commission, constitutes des-
ignation of the officer as a ‘‘consular
officer’”” within the meaning of INA
101(a)(9).

(e) Department means the Department
of State of the United States of Amer-
ica.

(f) Dependent area means a colony or
other component or dependent area
overseas from the governing foreign
state.

(g) DHS means the Department of
Homeland Security.

(h) Documentarily qualified means
that the alien has reported that all the
documents specified by the consular of-
ficer as sufficient to meet the require-
ments of INA 222(b) have been ob-
tained, and the consular office has
completed the necessary clearance pro-
cedures. This term is used only with re-
spect to the alien’s qualification to
apply formally for an immigrant visa;
it bears no connotation that the alien
is eligible to receive a visa.

(1) Entitled to immigrant classification
means that the alien:

(1) Is the beneficiary of an approved
petition granting immediate relative
or preference status;

(2) Has satisfied the consular officer
as to entitlement to special immigrant
status under INA 101(a)(27) (A) or (B);

(3) Has been selected by the annual
selection system to apply under INA
203(c); or

(4) Is an alien described in §40.51(c).
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(j) Foreign state, for the purposes of
alternate chargeability pursuant to
INA 202(b), is not restricted to those
areas to which the numerical limita-
tion prescribed by INA 202(a) applies
but includes dependent areas, as de-
fined in this section.

(k) INA means the Immigration and
Nationality Act, as amended.

(1) Make or file an application for a visa
means:

(1) For a nonimmigrant visa appli-
cant, submitting for formal adjudica-
tion by a consular officer of an elec-
tronic application, Form DS-160,
signed electronically by clicking the
box designated ‘‘Sign Application” in
the certification section of the applica-
tion or, as directed by a consular offi-
cer, a completed Form DS-156, with
any required supporting documents and
biometric data, as well as the requisite
processing fee or evidence of the prior
payment of the processing fee when
such documents are received and ac-
cepted for adjudication by the consular
officer.

(2) For an immigrant visa applicant,
personally appearing before a consular
officer and verifying by oath or affir-
mation the statements contained on
Form DS-230 or Form DS-260 and in all
supporting documents, having pre-
viously submitted all forms and docu-
ments required in advance of the ap-
pearance and paid the visa application
processing fee.

(m) Native means born within the ter-
ritory of a foreign state, or entitled to
be charged for immigration purposes to
that foreign state pursuant to INA sec-
tion 202(b).

(n) Not subject to numerical limitation
means that the alien is entitled to im-
migrant status as an immediate rel-
ative within the meaning of INA
201(b)(2)(i), or as a special immigrant
within the meaning of INA 101(a)(27)
(A) and (B), unless specifically subject
to a limitation other than under INA
201(a), (b), or (c).

(o) Parent, father, and mother, as de-
fined in INA 101(b)(2), are terms which
are not changed in meaning if the child
becomes 21 years of age or marries.

(p) Port of entry means a port or place
designated by the DHS at which an
alien may apply to DHS for admission
into the United States.

§40.4

(a) Principal alien means an alien
from whom another alien derives a
privilege or status under the law or
regulations.

(r) Regulation means a rule which is
established under the provisions of INA
104(a) and is duly published in the FED-
ERAL REGISTER.

(s) Son or daughter includes only a
person who would have qualified as a
“child” under INA 101(b)(1) if the per-
son were under 21 and unmarried.

(t) Western Hemisphere means North
America (including Central America),
South America and the islands imme-
diately adjacent thereto including the
places named in INA 101(b)(5).

[66 FR 30422, July 2, 1991, as amended at 56
FR 43552, Sept. 3, 1991; 59 FR 15300, Mar. 31,
1994; 61 FR 1835, Jan. 24, 1996; 64 FR 55418,
Oct. 13, 1999; 66 FR 54413, Sept. 8, 2000; 71 FR
34520, June 15, 2006; 73 FR 23068, Apr. 29, 2008;
75 FR 45476, Aug. 3, 2010]

§40.2 Documentation of nationals.

(a) Nationals of the United States. A
national of the United States shall not
be issued a visa or other documenta-
tion as an alien for entry into the
United States.

(b) Former Nationals of the United
States. A former national of the United
States who seeks to enter the United
States must comply with the documen-
tary requirements applicable to aliens
under the INA.

§40.3 Entry into areas under U.S. ad-
ministration.

An immigrant or nonimmigrant
seeking to enter an area which is under
U.S. administration but which is not
within the “United States’, as defined
in INA 101(a)(38), is not required by the
INA to be documented with a visa un-
less the authority contained in INA 215
has been invoked.

§40.4 Furnishing records and informa-
tion from visa files for court pro-
ceedings.

Upon receipt of a request for infor-
mation from a visa file or record for
use in court proceedings, as con-
templated in INA 222(f), the consular
officer must, prior to the release of the
information, submit the request to-
gether with a full report to the Depart-
ment.
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§40.5 Limitations on the use of Na-
tional Crime Information Center
(NCIC) criminal history informa-

tion.
(a) Authoriced access. The FBI’'s Na-
tional Crime Information Center

(NCIC) criminal history records are law
enforcement sensitive and can only be
accessed by authorized consular per-
sonnel with visa processing responsibil-
ities.

(b) Use of information. NCIC criminal
history record information shall be
used solely to determine whether or
not to issue a visa to an alien or to
admit an alien to the United States.
All third party requests for access to
NCIC criminal history record informa-
tion shall be referred to the FBI.

(c) Confidentiality and protection of
records. To protect applicants’ privacy,
authorized Department personnel must
secure all NCIC criminal history
records, automated or otherwise, to
prevent access by unauthorized per-
sons. Such criminal history records
must be destroyed, deleted or overwrit-
ten upon receipt of updated versions.

[67 FR 8478, Feb. 25, 2002]

§40.6 Basis for refusal.

A visa can be refused only upon a
ground specifically set out in the law
or implementing regulations. The term
“reason to believe’”, as used in INA
221(g), shall be considered to require a
determination based upon facts or cir-
cumstances which would lead a reason-
able person to conclude that the appli-
cant is ineligible to receive a visa as
provided in the INA and as imple-
mented by the regulations. Consider-
ation shall be given to any evidence
submitted indicating that the ground
for a prior refusal of a visa may no
longer exist. The burden of proof is
upon the applicant to establish eligi-
bility to receive a visa under INA 212 or
any other provision of law or regula-
tion.

§§40.7-40.8 [Reserved]

§40.9 Classes of inadmissible aliens.

Subparts B through L describe class-
es of inadmissible aliens who are ineli-
gible to receive visas and who shall be
ineligible for admission into the United
States, except as otherwise provided in

22 CFR Ch. | (4-1-20 Edition)

the Immigration and Nationality Act,
as amended.

[61 FR 59184, Nov. 21, 1996]

Subpart B—Medical Grounds of
Ineligibility

§40.11 Medical
bility.

(a) Decision on eligibility based on find-
ings of medical doctor. A finding of a
panel physician designated by the post
in whose jurisdiction the examination
is performed pursuant to INA 212(a)(1)
shall be binding on the consular officer,
except that the officer may refer a
panel physician finding in an indi-
vidual case to USPHS for review.

(b) Waiver of ineligibility—INA 212(g).
If an immigrant visa applicant is inad-
missible under INA 212(a)(1)(A)({), (ii),
or (iii) but is qualified to seek the ben-
efits of INA 212(g)(1)(A) or (B),
212(2)(2)(C), or 212(g)(3), the consular
officer shall inform the alien of the
procedure for applying to DHS for re-
lief under the applicable provision of
law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(g), unless the consular officer
has been delegated authority by the
Secretary of Homeland Security to
grant the particular waiver under INA
212(2).

(c) Waiver authority—INA 212(9)(2)(A)
and (B). The consular officer may
waive section 212(a)(1)(A)(ii) visa ineli-
gibility if the alien qualifies for such
waiver under the provisions of INA
212(g)(2)(A) or (B).

[66 FR 30422, July 2, 1991, as amended at 62
FR 67567, Dec. 29, 1997]

§§40.12-40.19 [Reserved]

grounds of ineligi-

Subpart C—Criminal and Related
Grounds—Conviction of Cer-
tain Crimes

§40.21 Crimes involving moral turpi-
tude and controlled substance vio-
lators.

(a) Crimes involving moral turpitude—
(1) Acts must constitute a crime under
criminal law of jurisdiction where they oc-
curred. A Consular Officer may make a
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finding of ineligibility under INA
212(a)(2)(A)(I)(I) based upon an alien’s
admission of the commission of acts
which constitute the essential ele-
ments of a crime involving moral tur-
pitude, only if the acts constitute a
crime under the criminal law of the ju-
risdiction where they occurred. How-
ever, a Consular Officer must base a de-
termination that a crime involves
moral turpitude upon the moral stand-
ards generally prevailing in the United
States.

(2) Conviction for crime committed
under age 18. (i) An alien will not be in-
eligible to receive a visa under INA
212(a)(2)(A)(A)(I) by reason of any of-
fense committed:

(A) Prior to the alien’s fifteenth
birthday, or

(B) Between the alien’s fifteenth and
eighteenth birthdays unless such alien
was tried and convicted as an adult for
a felony involving violence as defined
in section 1(1) and section 16 of Title 18
of the United States Code.

(ii) An alien tried and convicted as an
adult for a violent felony offense, as so
defined, committed after having at-
tained the age of fifteen years, will be
subject to the provisions of INA
212(a)(2)(A)(I)(I) regardless of whether
at the time of conviction juvenile
courts existed within the convicting ju-
risdiction.

(3) Two or more crimes committed under
age 18. An alien convicted of a crime in-
volving moral turpitude or admitting
the commission of acts which con-
stitute the essential elements of such a
crime and who has committed an addi-
tional crime involving moral turpitude
shall be ineligible under INA
212(a)(2)(A)(i)(I), even though the
crimes were committed while the alien
was under the age of 18 years.

(4) Conviction in absentia. A convic-
tion in absentia of a crime involving
moral turpitude does not constitute a
conviction within the meaning of INA
212(a)(2)(A)E)(D).

(5) Effect of pardon by appropriate U.S.
authorities/foreign states. An alien shall
not be considered ineligible under INA
212(a)(2)(A)(A)(I) by reason of a convic-
tion of a crime involving moral turpi-
tude for which a full and unconditional
pardon has been granted by the Presi-
dent of the United States, by the Gov-

§40.21

ernor of a State of the United States,
by the former High Commissioner for
Germany acting pursuant to Executive
Order 10062, or by the United States
Ambassador to the Federal Republic of
Germany acting pursuant to Executive
Order 10608. A legislative pardon or a
pardon, amnesty, expungement of
penal record or any other act of clem-
ency granted by a foreign state shall
not serve to remove a ground of ineligi-
bility under INA 212(a)(2)(A)({A)(D).

(6) Political offenses. The term ‘‘purely
political offense’”, as used in INA
212(a)(2)(A)(A)(T), includes offenses that
resulted in convictions obviously based
on fabricated charges or predicated
upon repressive measures against ra-
cial, religious, or political minorities.

() Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(A)({A)(T) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

(b) Controlled substance violators—(1)
Date of conviction not pertinent. An alien
shall be ineligible under INA
212(a)(2)(A)(I)(II) irrespective of wheth-
er the conviction for a violation of or
for conspiracy to violate any law or
regulation relating to a controlled sub-
stance, as defined in the Controlled
Substance Act (21 U.S.C. 802), occurred
before, on, or after October 27, 1986.

(2) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(A)(1)(II) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

[66 FR 30422, July 2, 1991, as amended at 64
FR 55418, Oct. 13, 1999]
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§40.22 Multiple criminal convictions.

(a) Conviction(s) for crime(s) committed
under age 18. An alien shall not be in-
eligible to receive a visa under INA
212(a)(2)(B) by reason of any offense
committed prior to the alien’s fif-
teenth birthday. Nor shall an alien be
ineligible under INA 212(a)(2)(B) by rea-
son of any offense committed between
the alien’s fifteenth and eighteenth
birthdays unless such alien was tried
and convicted as an adult for a felony
involving violence as defined in section
1(1) and section 16 of Title 18 of the
United States Code. An alien, tried and
convicted as an adult for a violent fel-
ony offense, as so defined, committed
after having attained the age of fifteen
years, and who has also been convicted
of at least one other such offense or
any other offense committed as an
adult, shall be subject to the provisions
of INA 212(a)(2)(B) regardless of wheth-
er at that time juvenile courts existed
within the jurisdiction of the convic-
tion.

(b) Conviction in absentia. A convic-
tion in absentia shall not constitute a
conviction within the meaning of INA
212(a)(2)(B).

(c) Effect of pardon by appropriate U.S.
authorities/foreign states. An alien shall
not be considered ineligible under INA
212(a)(2)(B) by reason in part of having
been convicted of an offense for which
a full and unconditional pardon has
been granted by the President of the
United States, by the Governor of a
State of the United States, by the
former High Commissioner for Ger-
many acting pursuant to Executive
Order 10062, or by the United States
Ambassador to the Federal Republic of
Germany acting pursuant to Executive
Order 10608. A legislative pardon or a
pardon, amnesty, expungement of
penal record or any other act of clem-
ency granted by a foreign state shall
not serve to remove a ground of ineligi-
bility under INA 212(a)(2)(B).

(d) Political offense. The term ‘‘purely
political offense’, as used in INA
212(a)(2)(B), includes offenses that re-
sulted in convictions obviously based
on fabricated charges or predicated
upon repressive measures against ra-
cial, religious, or political minorities.

(e) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-

22 CFR Ch. | (4-1-20 Edition)

gible under INA 212(a)(2)(B) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

[66 FR 30422, July 2, 1991, as amended at 62
FR 67567, Dec. 29, 1997]

§40.23 Controlled substance traf-
fickers. [Reserved]
§40.24 Prostitution and commer-

cialized vice.

(a) Activities within 10 years preceding
visa application. An alien shall be ineli-
gible under INA 212(a)(2)(D) only if—

(1) The alien is coming to the United
States solely, principally, or inciden-
tally to engage in prostitution, or has
engaged in prostitution, or the alien di-
rectly or indirectly procures or at-
tempts to procure, or procured or at-
tempted to procure or to import pros-
titutes or persons for the purposes of
prostitution, or receives or received, in
whole or in part, the proceeds of pros-
titution; and

(2) The alien has performed one of the
activities listed in §40.24(a)(1) within
the last ten years.

(b) Prostitution defined. The term
“prostitution” means engaging in pro-
miscuous sexual intercourse for hire. A
finding that an alien has ‘‘engaged’ in
prostitution must be based on elements
of continuity and regularity, indi-
cating a pattern of behavior or delib-
erate course of conduct entered into
primarily for financial gain or for
other considerations of material value
as distinguished from the commission
of casual or isolated acts.

(c) Where prostitution not illegal. An
alien who is within one or more of the
classes described in INA 212(a)(2)(D) is
ineligible to receive a visa under that
section even if the acts engaged in are
not prohibited under the laws of the
foreign country where the acts oc-
curred.

(d) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(D) but is
qualified to seek the benefits of INA
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212(h), the consular officer shall inform
the alien of the procedure for applying
to DHS for relief under that provision
of law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from DHS of the ap-
proval of the alien’s application under
INA 212(h).

§40.25 Certain aliens involved in seri-
ous criminal activity who have as-
serted immunity from prosecution.
[Reserved]

§§40.26-40.29 [Reserved]

Subpart D—Security and Related
Grounds

§40.31
§40.32
§40.33

§40.34 Immigrant membership in to-
talitarian party.

(a) Definition of affiliate. The term af-
filiate, as used in INA 212(a)(3)(D),
means an oganization which is related
to, or identified with, a proscribed as-
sociation or party, including any sec-
tion, subsidiary, branch, or subdivision
thereof, in such close association as to
evidence an adherence to or a further-
ance of the purposes and objectives of
such association or party, or as to indi-
cate a working alliance to bring to fru-
ition the purposes and objectives of the
proscribed association or party. An or-
ganization which gives, loans, or prom-
ises support, money, or other thing of
value for any purpose to any proscribed
association or party is presumed to be
an affiliate of such association or party,
but nothing contained in this para-
graph shall be construed as an exclu-
sive definition of the term affiliate.

(b) Service in Armed Forces. Service,
whether voluntary or not, in the armed
forces of any country shall not be re-
garded, of itself, as constituting or es-
tablishing an alien’s membership in, or
affiliation with, any proscribed party
or organization, and shall not, of itself,
constitute a ground of ineligibility to
receive a visa.

(c) Voluntary Service in a Political Ca-
pacity. Voluntary service in a political
capacity shall constitute affiliation

General. [Reserved]
Terrorist activities. [Reserved]

Foreign policy. [Reserved]

§40.35

with the political party or organization
in power at the time of such service.

(d) Voluntary Membership After Age 16.
If an alien continues or continued
membership in or affiliation with a
proscribed organization on or after
reaching 16 years of age, only the
alien’s activities after reaching that
age shall be pertinent to a determina-
tion of whether the continuation of
membership or affiliation is or was vol-
untary.

(e) Operation of Law Defined. The
term operation of law, as used in INA
212(a)(3)(D), includes any case wherein
the alien automatically, and without
personal acquiescence, became a mem-
ber of or affiliated with a proscribed
party or organization by official act,
proclamation, order, edict, or decree.

(f) Membership in Organization Advo-
cating Totalitarian Dictatorship in the
United States. In accordance with the
definition of totalitarian party con-
tained in INA 101(a)(37), a former or
present voluntary member of, or an
alien who was, or is, voluntarily affili-
ated with a noncommunist party, orga-
nization, or group, or of any section,
subsidiary, branch, affiliate or subdivi-
sion thereof, which during the time of
its existence did not or does not advo-
cate the establishment in the United
States of a totalitarian dictatorship, is
not considered ineligible under INA
212(2)(3)(D) to receive a visa.

(g) Waiver of ineligibility—
212(a)(3)(D)(iv). 1f an immigrant visa
applicant is ineligible under INA

212(a)(3)(D) but is qualified to seek the
benefits of INA 212(a)(3)(D)(iv), the con-
sular officer shall inform the alien of
the procedure for applying to DHS for
relief under that provision of law. A
visa may not be issued to the alien
until the consular officer has received
notification from DHS of the approval
of the alien’s application under INA
212(a)(3)(D)(iv).

§40.35 Participants in Nazi persecu-
tions or genocide.

(a) Participation in Nazi persecutions.
[Reserved]

(b) Participation
served]

in genocide. [Re-
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§§40.36-40.39
§§40.36-40.39 [Reserved]

Subpart E—Public Charge

§40.41 Public charge.

(a) Basis for determination of ineligi-
bility. Any determination that an alien
is ineligible under INA 212(a)(4) must
be predicated upon circumstances indi-
cating that, taking into account any
Affidavit of Support under section 213A
of the INA that may have been filed on
the alien’s behalf, the alien is likely at
any time to become a public charge
after admission, or, if applicable, that
the alien has failed to submit a suffi-
cient Affidavit of Support Under Sec-
tion 213A of the INA as set forth in ei-
ther INA 212(a)(4)(C) or 212(a)(4)(D).
Consular officers will consider whether
any identified third party is willing
and able to financially support the
alien while the alien is in the United
States. When considering the likeli-
hood of an alien becoming a public
charge at any time through receipt of
public benefits, as defined in paragraph
(c) of this section, consular officers
will use a more likely than not stand-
ard and take into account the totality
of the alien’s circumstances at the
time of visa application, including at a
minimum: The alien’s age; health; fam-
ily status; assets, resources, and finan-
cial status; and education and skills.
No one enumerated factor alone, apart
from the lack of a sufficient Affidavit
of Support under section 213A of the
Act where required, will make the
alien more likely than not to become a
public charge. For immigration classi-
fications exempt from the public
charge ground of ineligibility, see 8
CFR 212.23(a).

(1) The alien’s age. Consular officers
will consider whether the alien’s age
makes the alien more likely than not
to become a public charge in the total-
ity of the circumstances, such as by
impacting the alien’s ability to work.
Consular officers will consider an
alien’s age between 18 and early retire-
ment age as defined in 42 TU.S.C.
416(1)(2) as a positive factor. Age is a
negative factor for aliens who are
under the age of 18. However, consular
officers may consider other factors,
such as the support provided to a
minor child by a parent, legal guard-
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ian, or other source, that in the total-
ity of the circumstances may offset the
alien’s age as a negative factor. An
alien’s age above early retirement age
is a negative factor in the totality of
the circumstances, if the consular offi-
cer believes it adversely affects the
alien’s ability to obtain or perform
work, or may increase the potential for
healthcare related costs that would be
borne by the public.

(2) The alien’s health. Consular offi-
cers will consider whether the alien’s
health is a positive or negative factor
in the totality of the circumstances,
including whether the alien, has been
diagnosed with a medical condition
that is likely to require extensive med-
ical care or institutionalization, or
that will interfere with the alien’s abil-
ity to provide and care for himself or
herself, to attend school, or to work, if
authorized. Consular officers will con-
sider the report of a medical examina-
tion performed by the panel physician
where such examination is required, in-
cluding any medical conditions noted
by the panel physician. An individual
with a Class B medical condition, in-
cluding Class B forms of communicable
diseases of public health significance,
as defined in 42 CFR part 34, is not
alone a determinative factor for public
charge purposes. The medical condition
will be taken into consideration with
all factors under the totality of cir-
cumstances. In assessing the effect of
the alien’s health on a public charge
ineligibility determination, the con-
sular officer will consider evidence of
health insurance or the ability to pay
for reasonably foreseeable medical ex-
penses in the United States a positive
factor in the totality of the -cir-
cumstances.

(3) The alien’s family status. When con-
sidering an alien’s family status, con-
sular officers will consider the size of
the alien’s household, as defined in
paragraph (e) of this section, and
whether the alien’s household size is a
positive or negative factor in the total-
ity of the circumstances.

(4) The alien’s assets, resources, and fi-
nancial status—(i) In general. Consular
officers will consider, among other rel-
evant factors, the following aspects of
an alien’s assets, resources, and finan-
cial status:
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(A) If the alien’s annual gross income
for the alien’s household size is at least
125 percent of the most recent Federal
Poverty Guidelines based on the alien’s
household size (or 100 percent for an
alien on active duty, other than train-
ing, in the Armed Forces), consular of-
ficers will consider the alien’s income a
positive factor;

(B) If the alien’s annual household
gross income is less than 125 percent of
the most recent Federal Poverty
Guidelines (100 percent for those on ac-
tive duty, other than training, in the
Armed Forces) based on the alien’s
household size, consular officers will
consider a total value of the household
assets and resources that is at least
five times the difference between the
alien’s household gross income and 125
percent of the Federal Poverty Guide-
lines for the alien’s household size as a
positive factor. However, if the alien is
the spouse or child of a U.S. citizen, as-
sets totaling three times the difference
between the alien’s household gross in-
come and 125 percent of the Federal
Poverty Guidelines (100 percent for
those on active duty, other than train-
ing, in the Armed Forces) for the
alien’s household size is a positive fac-
tor. If the alien is a child who will be
adopted in the United States and who
will likely receive citizenship under
section 320 of the INA, then assets
equivalent to or greater than the dif-
ference between the alien’s household
gross income and 125 percent the Fed-
eral Poverty Guidelines (100 percent for
those on active duty, other than train-
ing, in the Armed Forces) for the
alien’s household size is a positive fac-
tor.

(i1) Factors to consider. When consid-
ering an alien’s assets, resources, and
financial status, consular officers must
consider assets, resources, and finan-
cial status including:

(A) The alien’s household annual
gross income;

(B) The alien’s cash assets and re-
sources;

(C) Non-cash assets and resources
that can be converted into cash within
twelve months of the visa application;

(D) The alien’s financial liabilities;

(E) Whether the alien has applied for,
been certified to receive, been approved
to receive, or received one or more pub-

§40.41

lic benefits, as defined in paragraph (c)
of this section on or after October 15,
2019, or whether the alien has
disenrolled or requested to be
disenrolled from such public benefits.

(F) Whether the alien has received an
immigration benefit fee waiver from
DHS on or after October 15, 2019, unless
the fee waiver was applied for or grant-
ed as part of an application for which a
public charge inadmissibility under
section 212(a)(4) of the Act was not re-
quired; and

(G) Whether the alien has private
health insurance or other financial re-
sources sufficient to cover reasonably
foreseeable costs related to a medical
condition in the United States.

(iii) Income from illegal activities or
sources. Consular officers may not con-
sider any income from illegal activities
or sources, such as proceeds from ille-
gal gambling or drug sales, or income
from any public benefit listed in para-
graph (c) of this section.

() The alien’s education and skills.
When considering an alien’s education
and skills, consular officers will con-
sider both positive and negative factors
associated with whether the alien has
adequate education and skills to either
obtain or maintain lawful employment
with an income sufficient to avoid
being likely to become a public charge.
In assessing whether the alien’s level of
education and skills makes the alien
likely to become a public charge, the
consular officer must consider, among
other factors, the alien’s history of em-
ployment, educational level (high
school diploma, or its equivalent, or
higher educational degree), any occu-
pational skills, certifications or Ii-
censes, and English language pro-
ficiency or proficiency in languages in
addition to English. Consular officers
will take into positive consideration an
alien who is a primary caregiver 18
years of age or older who has signifi-
cant responsibility for actively caring
for and managing the well-being of a
minor, elderly, ill, or disabled person
residing in the alien’s household, such
that the alien lacks an employment
history or current employment, or is
not employed full time. Only one alien
within a household can be considered a
primary caregiver of the same indi-
vidual within the household.
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(6) Prospective visa classification. When
considering the likelihood at any time
of an alien becoming a public charge,
consular officers will consider the visa
classification sought.

() Affidavit of Support Under Section
213A of the Act. Any alien seeking an
immigrant visa under INA 201(b)(2),
203(a), or 203(b), based upon a petition
filed by a relative of the alien (or in
the case of a petition filed under INA
203(b) by an entity in which a relative
has a significant ownership interest),
shall be required to present to the con-
sular officer an Affidavit of Support
Under Section 213A of the INA on a
form that complies with terms and
conditions established by the Secretary
of Homeland Security. A properly filed,
non-fraudulent, sufficient Affidavit of
Support Under Section 213A of the INA,
in those cases where it is required, is a
positive factor in the totality of the
circumstances if the sponsor is likely
to actually provide the alien with the
statutorily-required amount of finan-
cial support and other related consider-
ations.

(8) Heavily weighted factors. The fac-
tors below will weigh heavily in an in-
eligibility determination based on pub-
lic charge.

(i) Heavily weighted negative factors.
The following factors will weigh heav-
ily in favor of a finding that an alien is
likely at any time in the future to be-
come a public charge:

(A) The alien is not a full-time stu-
dent and is authorized to work in his or
her country of residence or the United
States, as appropriate, but is unable to
satisfy the consular officer that he or
she is currently employed, has recent
employment history, or a reasonable
prospect of future employment;

(B) The alien has received or has been
certified or approved to receive one or
more public benefits, as defined in
paragraph (c) of this section, for more
than 12 months in the aggregate within
any 36-month period (such that, for in-
stance, receipt of two benefits in one
month counts as two months’ worth of
benefits), beginning no earlier than Oc-
tober 15, 2019, or for more than 12
months in the aggregate within the 36
month period prior to the adjudication
of the alien’s visa application, which-
ever is later.
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(C)(I) The alien has been diagnosed
with a medical condition that is likely
to require extensive medical treatment
or institutionalization or that will
interfere with the alien’s ability to
provide for himself or herself, attend
school, or work; and

(2) The alien has no health insurance
for use in the United States and has
neither the prospect of obtaining pri-
vate health insurance for use in the
United States, nor the financial re-
sources to pay for reasonably foresee-
able medical costs related to such med-
ical condition;

(D) The alien was previously found
inadmissible or deportable on public
charge grounds by an Immigration
Judge or the Board of Immigration Ap-
peals.

(ii) Heavily weighted positive factors.
The following factors will weigh heav-
ily in favor of a finding that an alien is
not likely at any time to become a
public charge:

(A) The alien’s household has income,
assets, resources, or support of at least
250 percent of the Federal Poverty
Guidelines for the alien’s household
size. Consular officers may not con-
sider any income from illegal activi-
ties, e.g., proceeds from illegal gam-
bling or drug sales, or any income de-
rived from any public benefit as de-
fined in paragraph (c) of this section;

(B) The alien is authorized to work
and is currently employed with an an-
nual income of at least 250 percent of
the Federal Poverty Guidelines for the
alien’s household size. Consular officers
may not consider any income from ille-
gal activities, e.g., proceeds from ille-
gal gambling or drug sales;

(C) The alien has private health in-
surance (other than health insurance
obtained with premium tax credits
under the Affordable Care Act) for use
in the United States covering the ex-
pected period of admission.

(9) Treatment of benefits received before
October 15, 2019. When considering
whether an alien is more likely than
not to become a public charge under
this section, consular officers will con-
sider, as a negative factor, but not as a
heavily weighted negative factor as de-
scribed in paragraph (a)(8) of this sec-
tion, any amount of cash assistance for
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income maintenance, including Supple-
mental Security Income (SSI), Tem-
porary Assistance for Needy Families
(TANF), State and local cash assist-
ance programs that provide benefits for
income maintenance (often called
“General Assistance’ programs), and
programs (including Medicaid) sup-
porting aliens who are institutional-
ized for long-term care, received, or
certified for receipt, before October 15,
2019.

(b) Public charge. Public charge
means, for the purpose of INA
212(a)(4)(A) and (B), an alien who re-
ceives one or more public benefits, as
defined in paragraph (c) of this section,
for more than 12 months in the aggre-
gate within any 36-month period (such
that, for instance, receipt of two bene-
fits in one month counts as two
months’ worth of benefits).

(c) Public benefit. (1) Public benefit
means any of the following forms of as-
sistance received on or after October
15, 2019:

(i) Any Federal, State, local, or tribal
cash assistance for income mainte-
nance (other than tax credits), includ-
ing:

(A) Supplemental Security
(SSI), 42 U.S.C. 1381 et seq.;

(B) Temporary Assistance for Needy
Families (TANF), 42 U.S.C. 601 et seq.;

(C) Federal, State or local cash ben-
efit programs for income maintenance
(often called ‘‘General Assistance” in
the State context, but which also exist
under other names); and

(ii) Supplemental Nutrition Assist-
ance Program (SNAP), 7 U.S.C. 2011 et
seq.;

(iii) Housing Choice Voucher Pro-
gram, as authorized under section 8(0)
of the United States Housing Act of
1937 (42 U.S.C. 1437f);

(iv) Project-Based Rental Assistance
(including Moderate Rehabilitation)
authorized under section 8 of the
United States Housing Act of 1937 (42
U.S.C. 14371);

(v) Medicaid under 42 U.S.C. 1396 et
seq., except for:

(A) Benefits received for an emer-
gency medical condition as described
in section 1903(v)(2)-(3) of Title XIX of
the Social Security Act, 42 U.S.C.
1396b(v)(2)—(3), 42 CFR 440.255(c);

Income

§40.41

(B) Services or benefits funded by
Medicaid but provided under the Indi-
viduals with Disabilities Education Act
(IDEA) 20 U.S.C. 1400 et seq.,

(C) School-based services or benefits
provided to individuals who are at or
below the oldest age eligible for sec-
ondary education as determined under
State or local law; and

(D) Benefits received by an alien
under 21 years of age, or a woman dur-
ing pregnancy (and during the 60-day
period beginning on the last day of the
pregnancy).

(vi) Public Housing under section 9 of
the U.S. Housing Act of 1937 (42 U.S.C.
1437g).

(2) Public benefit, as defined in this
section, does not include any form of
assistance listed in paragraphs (c¢)(1)(1)
through (vi) of this section received by
an alien who at the time of receipt of
the public benefit, or at the time of
visa application or visa adjudication, is
or was:

(i) Enlisted in the U.S. Armed Forces
under the authority of 10 U.S.C.
504(b)(1)(B) or 10 U.S.C. 504(b)(2), or

(ii) Serving in active duty or in the
Ready Reserve component of the U.S.
Armed Forces, or

(iii) Is the spouse or child as defined
in INA101(b), of an individual described
in paragraph (c)(2)(i) or (ii) of this sec-
tion, or of a citizen of the United
States described in paragraph (c)(2)(i)
or (ii).

(3) Public benefit, as defined in this
section, does not include any form of
assistance listed in paragraphs (c)(1)(1)
through (vi) of this section received by
an alien during periods in which the
alien was present in the United States
in an immigration category that is ex-
empt from the public charge ground of
inadmissibility, as set forth in 8 CFR
212.23(a), or for which the alien re-
ceived a waiver of public charge inad-
missibility from DHS. Public benefit
does not include health services for im-
munizations and for testing and treat-
ment of communicable diseases, in-
cluding communicable diseases of pub-
lic health significance as defined in 42
CFR part 34.

(4) Public benefit, as defined in this
section, does not include any form of
assistance listed in paragraphs (c¢)(1)(1)
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through (vi) of this section that were
or will be received by:

(i) Children of U.S. citizens whose
lawful admission as permanent resi-
dents and subsequent residence in the
legal and physical custody of their U.S.
citizen parent will result automati-
cally in the child’s acquisition of citi-
zenship;

(ii) Children of U.S. citizens whose
lawful admission as permanent resi-
dents will result automatically in the
child’s acquisition of citizenship upon
finalization of adoption; or

(iii) Children of U.S. citizens who are
entering the United States for the pur-
pose of attending an interview under
INA 322 in accordance with 8 CFR part
322.

(d) Alien’s household. For purposes of
public charge ineligibility determina-
tions under INA 212(a)(4):

(1) If the alien is 21 years of age or
older, or under the age of 21 and mar-
ried, the alien’s household includes:

(i) The alien;

(ii) The alien’s spouse, if physically
residing or intending to physically re-
side with the alien in the United
States;

(iii) The alien’s children, as defined
in INA 101(b)(1), if physically residing
or intending to physically reside with
the alien in the United States;

(iv) The alien’s other children, as de-
fined in INA 101(b)(1), not physically
residing or not intending to physically
reside with the alien for whom the
alien provides or is required to provide
at least 50 percent of financial support,
as evidenced by a child support order
or agreement, a custody order or agree-
ment, or any other order or agreement
specifying the amount of financial sup-
port to be provided by the alien;

(v) Any other individuals (including a
spouse not physically residing or in-
tending to physically reside with the
alien) to whom the alien provides, or is
required to provide, at least 50 percent
of the individual’s financial support or
who are listed as dependents on the
alien’s United States federal income
tax return; and

(vi) Any individual who provides to
the alien at least 50 percent of the
alien’s financial support, or who lists
the alien as a dependent on his or her
federal income tax return.
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(2) If the alien is a child as defined in
INA 101(b)(1), the alien’s household in-
cludes the following individuals:

(i) The alien;

(ii) The alien’s children as defined in
INA 101(b)(1), physically residing or in-
tending to physically reside with the
alien in the United States;

(iii) The alien’s other children as de-
fined in INA 101(b)(1) not physically re-
siding or intending to physically reside
with the alien for whom the alien pro-
vides or is required to provide at least
50 percent of the children’s financial
support, as evidenced by a child sup-
port order or agreement, a custody
order or agreement, or any other order
or agreement specifying the amount of
financial support to be provided by the
alien;

(iv) The alien’s parents, legal guard-
ians, or any other individual providing
or required to provide at least 50 per-
cent of the alien’s financial support to
the alien as evidenced by a child sup-
port order or agreement, a custody
order or agreement, or any other order
or agreement specifying the amount of
financial support to be provided to the
alien;

(v) The alien’s parents’ or legal
guardians’ other children as defined in
INA 101(b)(1), physically residing or in-
tending to physically reside with the
alien in the United States;

(vi) The alien’s parents’ or legal
guardians’ other children as defined in
INA 101(b)(1), not physically residing or
intending to physically reside with the
alien for whom the parent or legal
guardian provides or is required to pro-
vide at least 50 percent of the other
children’s financial support, as evi-
denced by a child support order or
agreement, a custody order or agree-
ment, or any other order or agreement
specifying the amount of financial sup-
port to be provided by the parents or
legal guardians; and

(vii) Any other individual to whom
the alien’s parents or legal guardians
provide, or are required to provide at
least 50 percent of each individual’s fi-
nancial support, or who is listed as a
dependent on the parent’s or legal
guardian’s federal income tax return.

(e) Receipt of public benefit. Receipt of
public benefit occurs when a public
benefit-granting agency provides a
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public benefit, as defined in paragraph
(c) of this section, to the alien as a ben-
eficiary, whether in the form of cash,
voucher, services, or insurance cov-
erage. Application or certification for a
public benefit does not constitute re-
ceipt of public benefit, but it may be
considered as a factor suggesting like-
lihood of future receipt. An alien’s re-
ceipt of, application for, or -certifi-
cation for public benefit solely on be-
half of another individual does not con-
stitute receipt of, application for, or
certification for such alien.

(f) Prearranged employment. An immi-
grant visa applicant relying on an offer
of prearranged employment to estab-
lish eligibility under INA 212(a)4),
other than an offer of employment cer-
tified by the Department of Labor pur-
suant to INA 212(a)(5)(A), must provide
written confirmation of the relevant
information sworn and subscribed to
before a notary public by the employer
or an authorized employee or agent of
the employer. The signer’s printed
name and position or other relation-
ship with the employer must accom-
pany the signature.

[84 FR 55012, Oct. 11, 2019]

§§40.42-40.49 [Reserved]

Subpart F—Labor Cetrtification and
Qualification for Certain Immi-
grants

§40.51 Labor certification.

(a) INA 212(a)(5) applicable only to cer-
tain immigrant aliens. INA 212(a)(5)(A)
applies only to immigrant aliens de-
scribed in INA 203(b)(2) or (3) who are
seeking to enter the United States for
the purpose of engaging in gainful em-
ployment.

(b) Determination of meed for alien’s
labor skills. An alien within one of the
classes to which INA 212(a)(5) applies as
described in §40.51(a) who seeks to
enter the United States for the purpose
of engaging in gainful employment,
shall be ineligible under INA
212(a)(5)(A) to receive a visa unless the
Secretary of Labor has certified to the
Secretary of Homeland Security and
the Secretary of State, that

(1) There are not sufficient workers
in the United States who are able, will-

§40.53

ing, qualified, (or equally qualified in
the case of aliens who are members of
the teaching profession or who have ex-
ceptional ability in the sciences or the
arts) and available at the time of appli-
cation for a visa and at the place to
which the alien is destined to perform
such skilled or unskilled labor, and

(2) The employment of such alien will
not adversely affect the wages and
working conditions of the workers in
the United States similarly employed.

(c) Labor certification mot required in
certain cases. A spouse or child accom-
panying or following to join an alien
spouse or parent who is a beneficiary of
a petition approved pursuant to INA
203(b)(2) or (3) is not considered to be
within the purview of INA 212(a)(5).

[66 FR 30422, July 2, 1991, as amended at 61
FR 1835, Jan. 24, 1996]

§40.52 Unqualified physicians.

INA 212(a)(5)(B) applies only to immi-
grant aliens described in INA 203(b) (2)
or (3).

[61 FR 1835, Jan. 24, 1996, as amended at 62
FR 67567, Dec. 29, 1997]

§40.53 Uncertified foreign health-care
workers.

(a) Subject to paragraph (b) of this
section, a consular officer must not
issue a visa to any alien seeking admis-
sion to the United States for the pur-
pose of performing services in a health
care occupation, other than as a physi-
cian, unless, in addition to meeting all
other requirements of law and regula-
tion, the alien provides to the officer a
certification issued by the Commission
On Graduates of Foreign Nursing
Schools (CGFNRS) or another
credentialing service that has been ap-
proved by the Secretary of Homeland
Security for such purpose, which cer-
tificate complies with the provisions of
sections 212(a)(5)(C) and 212(r) of the
Act, 8 U.S.C. 1182(a)(5)(C) and 8 U.S.C.
1182(r), respectively, and the regula-
tions found at 8 CFR 212.15.

(b) Paragraph (a) of this section does
not apply to an alien:

(1) Seeking to enter the TUnited
States in order to perform services in a
non-clinical health care occupation as
described in 8 CFR 212.15(b)(1); or
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(2) Who is the immigrant or non-
immigrant spouse or child of a foreign
health care worker and who is seeking
to accompany or follow to join as a de-
rivative applicant the principal alien
to whom this section applies; or

(3) Who is applying for an immigrant
or a nonimmigrant visa for any pur-
pose other than for the purpose of seek-
ing entry into the United States in
order to perform health care services
as described in 8 CFR 212.15.

[67 FR 77159, Dec. 17, 2002]
§§40.54-40.59 [Reserved]

Subpart G—lllegal Entrants and
Immigration Violators

§40.61 Aliens present without admis-
sion or parole.

INA 212(a)(6)(A)(i) does not apply at
the time of visa issuance.

[62 FR 67567, Dec. 29, 1997]

§40.62 Failure to attend removal pro-
ceedings.

An alien who without reasonable
cause failed to attend, or to remain in
attendance at, a hearing initiated on or
after April 1, 1997, under INA 240 to de-
termine inadmissibility or deport-
ability shall be ineligible for a visa
under INA 212(a)(6)(B) for five years fol-
lowing the alien’s subsequent depar-
ture or removal from the United
States.

[62 FR 67567, Dec. 29, 1997]

§40.63 Misrepresentation;
claiming citizenship.

(a) Fraud and misrepresentation and
INA 212(a)(6)(C) applicability to certain
refugees. An alien who seeks to procure,
or has sought to procure, or has pro-
cured a visa, other documentation, or
entry into the United States or other
benefit provided under the INA by
fraud or by willfully misrepresenting a
material fact at any time shall be in-
eligible under INA 212(a)(6)(C); Pro-
vided, That the provisions of this para-
graph are not applicable if the fraud or
misrepresentation was committed by
an alien at the time the alien sought
entry into a country other than the
United States or obtained travel docu-
ments as a bona fide refugee and the

Falsely
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refugee was in fear of being repatriated
to a former homeland if the facts were
disclosed in connection with an appli-
cation for a visa to enter the United
States: Provided further, That the fraud
or misrepresentation was not com-
mitted by such refugee for the purpose
of evading the quota or numerical re-
strictions of the U.S. immigration
laws, or investigation of the alien’s
record at the place of former residence
or elsewhere in connection with an ap-
plication for a visa.

(b) Misrepresentation in application
under Displaced Persons Act or Refugee
Relief Act. Subject to the conditions
stated in INA 212(a)(6)(c)(i), an alien
who is found by the consular officer to
have made a willful misrepresentation
within the meaning of section 10 of the
Displaced Persons Act of 1948, as
amended, for the purpose of gaining ad-
mission into the United States as an
eligible displaced person, or to have
made a material misrepresentation
within the meaning of section 11(e) of
the Refugee Relief Act of 1953, as
amended, for the purpose of gaining ad-
mission into the United States as an
alien eligible thereunder , shall be con-
sidered ineligible under the provisions
of INA 212(a)(6)(C).

(c) Waiver of ineligibility—INA 212(i). If
an immigrant applicant is ineligible
under INA 212(a)(6)(C) but is qualified
to seek the benefits of INA 212(i), the
consular officer shall inform the alien
of the procedure for applying to DHS
for relief under that provision of law. A
visa may not be issued to the alien
until the consular officer has received
notification from DHS of the approval
of the alien’s application under INA
212(1).

[66 FR 30422, July 2, 1991, as amended at 61
FR 1835, Jan. 24, 1996]

§40.64 Stowaways.

INA 212(a)(6)(D) is not applicable at
the time of visa application.

§40.65 Smugglers.

(a) General. A visa shall not be issued
to an alien who at any time knowingly
has encouraged, induced, assisted,
abetted, or aided any other alien to
enter or to try to enter the United
States in violation of law.
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(b) Waiver of ineligibility—INA
212(d)(11). If an immigrant applicant is
ineligible under INA 212(a)(6)(E) but is
qualified to seek the benefits of INA
212(d)(11), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued
to the alien until the consular officer
has received notification from DHS of
the approval of the alien’s application
under INA 212(d)(11).

§40.66 Subject of civil penalty.

(a) General. An alien who is the sub-
ject of a final order imposing a civil
penalty for a violation under INA 274C
shall be ineligible for a visa under INA
212(a)(6)(F).

(b) Waiver of ineligibility. If an appli-
cant is ineligible under paragraph (a)
of this section but appears to the con-
sular officer to meet the prerequisites
for seeking the benefits of INA
212(d)(12), the consular officer shall in-
form the alien of the procedure for ap-
plying to DHS for relief under that pro-
vision of law. A visa may not be issued
to the alien until the consular officer
has received notification from DHS of
the approval of the alien’s application
under INA 212(d)(12).

[62 FR 67567, Dec. 29, 1997]

§40.67 Student visa abusers.

An alien ineligible under the provi-
sions of INA 212(a)(6)(G) shall not be
issued a visa unless the alien has com-
plied with the time limitation set forth
therein.

[62 FR 67568, Dec. 29, 1997]

§40.68 Aliens subject to INA 222(g).

An alien who, under the provisions of
INA 222(g), has voided a nonimmigrant
visa by remaining in the United States
beyond the period of authorized stay is
ineligible for a new nonimmigrant visa
unless the alien complies with the re-
quirements in 22 CFR 41.101 (b) or (c)
regarding the place of application.

[63 FR 671, Jan. 7, 1998]

§40.82

§40.69 [Reserved]

Subpart H—Documentation
Requirements

§40.71 Documentation
for immigrants.

INA 212(a)(7)(A) is not applicable at
the time of visa application. (For waiv-
er of documentary requirements for
immigrants see 22 CFR 42.1 and 42.2.)

requirements

§40.72 Documentation
for nonimmigrants.

requirements

A passport which is valid indefinitely
for the return of the bearer to the
country whose government issued such
passport shall be deemed to have the
required minimum period of validity as
specified in INA 212(a)(7)(B).

§§40.73-40.79 [Reserved]

Subpart I—Ineligible for
Citizenship.

§40.81 Ineligible for citizenship.

An alien will be ineligible to receive
an immigrant visa under INA
212(a)(8)(A) if the alien is ineligible for
citizenship, including as provided in
INA 314 or 315.

[64 FR 55418, Oct. 13, 1999]

§40.82 Alien who departed the United
States to avoid service in the armed
forces.

(a) Applicability to immigrants. INA
212(a)(8)(A) applies to immigrant visa
applicants who have departed from or
remained outside the United States be-
tween September 8, 1939 and September
24, 1978, to avoid or evade training or
service in the United States Armed
Forces.

(b) Applicability to nonimmigrants. INA
212(a)(8)(B) applies to nonimmigrant
visa applicants who have departed from
or remained outside the United States
between September 8, 1939 and Sep-
tember 24, 1978 to avoid or evade train-
ing or service in the U.S. Armed Forces
except an alien who held nonimmigrant
status at the time of such departure.
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§§40.83-40.89 [Reserved]

Subpart J—Aliens Previously
Removed

SOURCE: 61 FR 59184, Nov. 21, 1996, unless
otherwise noted.

§40.91 Certain aliens previously re-
moved.

(a) 5-year bar. An alien who has been
found inadmissible, whether as a result
of a summary determination of inad-
missibility at the port of entry under
INA 235(b)(1) or of a finding of inadmis-
sibility resulting from proceedings
under INA 240 initiated upon the
alien’s arrival in the United States,
shall be ineligible for a visa under INA
212(a)(9)(A)(i) for b years following such
alien’s first removal from the United
States.

(b) 10-year bar. An alien who has oth-
erwise been removed from the United
States under any provision of law, or
who departed while an order of removal
was in effect, is ineligible for a visa
under INA 212(a)(9)(A)(i) for 10 years
following such removal or departure
from the United States.

(c) 20-year bar. An alien who has been
removed from the United States two or
more times shall be ineligible for a visa
under INA 212(a)(9)(A){i) or INA
212(a)(9)(A)({di), as appropriate, for 20
years following the most recent such
removal or departure.

(d) Permanent bar. If an alien who has
been removed has also been convicted
of an aggravated felony, the alien is
permanently ineligible for a visa under
INA 212(a)(9)(A)({) or 212(a)(9)(A)(i), as

appropriate.
(e) Exceptions. An alien shall not be
ineligible for a visa under INA

212(a)(9)(A)(1) or (ii) if the Secretary of
Homeland Security has consented to
the alien’s application for admission.

[62 FR 67568, Dec. 29, 1997, as amended at 63
FR 64628, Nov. 23, 1998]

§40.92 Aliens unlawfully present.

(a) 3-year bar. An alien described in
INA 212(a)(9)(B)(A)(I) shall be ineligible
for a visa for 3 years following depar-
ture from the United States.

(b) 10-year bar. An alien described in
INA 212(a)(9)(B)(i)(II) shall be ineligible

22 CFR Ch. | (4-1-20 Edition)

for a visa for 10 years following depar-
ture from the United States.

(c) Waiver. If a visa applicant is inad-
missible under paragraph (a) or (b) of
this section but appears to the con-
sular officer to meet the prerequisites
for seeking the Dbenefits of INA
212(a)(9)(B)(v), the alien shall be in-
formed of the procedure for applying to
DHS for relief under that provision of
law.

[62 FR 67568, Dec. 29, 1997]

§40.93 Aliens unlawfully present after
previous immigration violation.

An alien described in INA
212(a)(9)(C)(1) is permanently ineligible
for a visa unless the Secretary of
Homeland Security consents to the
alien’s application for readmission not
less than 10 years following the alien’s
last departure from the United States.
Such application for readmission shall
be made prior to the alien’s reembar-
kation at a place outside the United
States.

[62 FR 67568, Dec. 29, 1997]
§§40.94-40.99 [Reserved]

Subpart K—Miscellaneous

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996.

§40.101 Practicing polygamists.

An immigrant alien shall be ineli-
gible under INA 212(a)(9)(A) only if the
alien is coming to the United States to
practice polygamy.

§40.102 Guardian required to accom-
pany excluded alien.

INA 212(a)(9)(B) is not applicable at
the time of visa application.

§40.103 International child abduction.

An alien who would otherwise be in-
eligible under INA 212(a)(9)(C)(i) shall
not be ineligible under such paragraph
if the U.S. citizen child in question is
physically located in a foreign state
which is party to the Hague Conven-
tion on the Civil Aspects of Inter-
national Child Abduction.

[61 FR 1833, Jan. 24, 1996]
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§40.104 Unlawful voters.

(a) Subject to paragraph (b) of this
section, an alien is ineligible for a visa
if the alien has voted in violation of
any Federal, State, or local constitu-
tional provision, statute, ordinance, or
regulation.

(b) Such alien shall not be considered
to be ineligible under paragraph (a) of
this section if each natural parent of
the alien (or, in the case of an adopted
alien, each adoptive parent of the
alien) is or was a citizen (whether by
birth or naturalization), the alien per-
manently resided in the United States
prior to attaining the age of 16, and the
alien reasonably believed at the time
of such violation that he or she was a
citizen.

[70 FR 35527, June 21, 2005]

§40.105 Former citizens who re-
nounced citizenship to avoid tax-
ation.

An alien who is a former citizen of
the United States, who on or after Sep-
tember 30, 1996, has officially re-
nounced United States citizenship and
who has been determined by the Sec-
retary of Homeland Security to have
renounced citizenship to avoid United
States taxation, is ineligible for a visa
under INA 212(a)(10)(E).

[62 FR 67568, Dec. 29, 1997]

§§40.106-40.110 [Reserved]

Subpart L—Failure to Comply with
INA

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996.

§40.201 Failure of application to com-
ply with INA.

(a) Refusal under INA 221(g). The con-
sular officer shall refuse an alien’s visa
application under INA 221(g)(2) as fail-
ing to comply with the provisions of
INA or the implementing regulations
if:

(1) The applicant fails to furnish in-
formation as required by law or regula-
tions;

(2) The application contains a false or
incorrect statement other than one

§40.202

which would constitute a ground of in-
eligibility under INA 212(a)(6)(C);

(3) The application is not supported
by the documents required by law or
regulations;

(4) The applicant refuses to be
fingerprinted as required by regula-
tions;

(5) The necessary fee is not paid for
the issuance of the visa or, in the case
of an immigrant visa, for the applica-
tion therefor;

(6) In the case of an immigrant visa
application, the alien fails to swear to,
or affirm, the application before the
consular officer; or

(7) The application otherwise fails to
meet specific requirements of law or
regulations for reasons for which the
alien is responsible.

(b) Reconsideration of refusals. A re-
fusal of a visa application under para-
graph (a)(1) of this section does not bar
reconsideration of the application upon
compliance by the applicant with the
requirements of INA and the imple-
menting regulations or consideration
of a subsequent application submitted
by the same applicant.

[66 FR 30422, July 2, 1991, as amended at 61
FR 1835, Jan. 24, 1996. Redesignated at 61 FR
59184, Nov. 21, 1996]

§40.202
tors.

Certain former exchange visi-

An alien who was admitted into the
United States as an exchange visitor,
or who acquired such status after ad-
mission, and who is within the purview
of INA 212(e) as amended by the Act of
April 7, 1970, (84 Stat. 116) and by the
Act of October 12, 1976, (90 Stat. 2301),
is not eligible to apply for or receive an
immigrant visa or a nonimmigrant visa
under INA 101(a)(15) (H), (K), or (L),
notwithstanding the approval of a peti-
tion on the alien’s behalf, unless:

(a) It has been established that the
alien has resided and has been phys-
ically present in the country of the
alien’s nationality or last residence for
an aggregate of at least 2 years fol-
lowing the termination of the alien’s
exchange visitor status as required by
INA 212(e), or

(b) The foreign residence requirement
of INA 212(e) has been waived by the
Secretary of Homeland Security in the
alien’s behalf.
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§40.203 Alien entitled to A, E, or G
nonimmigrant classification.

An alien entitled to nonimmigrant
classification under INA 101(a)(15) (A),
(E), or (G) who is applying for an immi-
grant visa and who intends to continue
the activities required for such non-
immigrant classification in the United
States is not eligible to receive an im-
migrant visa until the alien executes a
written waiver of all rights, privileges,
exemptions and immunities which
would accrue by reason of such occupa-
tional status.

§40.204 [Reserved]

§40.205 Applicant for immigrant visa
under INA 203(c).

An alien shall be ineligible to receive
a visa under INA 203(c) if the alien does
not have a high school education or its
equivalent, as defined in 22 CFR
42.33(a)(2), or does not have, within the
five years preceding the date of appli-
cation for such visa, at least two years
of work experience in an occupation
which requires at least two years of
training or experience.

[69 FR 55045, Nov. 3, 1994. Redesignated at 61
FR 59184, Nov. 21, 1996]

§40.206 Frivolous
served]

§§40.207-40.210 [Reserved]

applications. [Re-

Subpart M—Waiver of Ground of
Ineligibility

SOURCE: 56 FR 30422, July 2, 1991, unless
otherwise noted. Redesignated at 61 FR 59184,
Nov. 21, 1996.

§40.301 Waiver for ineligible non-
immigrants under INA 212(d)(3)(A).

(a) Recommendations under INA
212(d)(3)(A)(i). (1) Consular officers, on
their own initiative in cases they be-
lieve meet one of the criteria in para-
graphs (a)(2)(i) through (v) of this sec-
tion, may submit a report to the De-
partment for possible transmission to
the designated DHS office pursuant to
INA 212(d)(3)(A)({) (8 U.S.C.
1182(d)(3)(A)(i)), in the case of an alien
who is classifiable as a nonimmigrant
but who the consular officer knows or
believes is ineligible to receive a non-

22 CFR Ch. | (4-1-20 Edition)

immigrant visa due to inadmissibility
under the provisions of INA 212(a) (8
U.S.C. 1182(a)), other than INA
212(a)(3)(A)YA)XD), B)(A)X(D), (3)(A)(iD),
(3)(C), B)(E)(@), or (3)(E)(ii).

(2) In response to a request from the
Secretary of State, which shall be pre-
sumed to meet one of the criteria in
paragraphs (a)(2)(i) through (v) of this
section, or in response to a request
from a visa applicant for a case that
the consular officer has reason to be-
lieve meets one of the criteria in para-
graphs (a)(2)(i) through (v), consular of-
ficers are required to submit a report
to the Department for possible trans-
mission to the designated DHS office
pursuant to INA 212(d)(3)(A) in the case
of an alien who is classifiable as a non-
immigrant but whom the consular offi-
cer knows or believes is ineligible to
receive a nonimmigrant visa due to in-
admissibility under the provisions of
INA 212(a), other than INA
212(a)(3)(A)YA)D), (B)(A)X({D), (3)(A)(iD),
(3)(C), B)(E)(@), or (B)(E)(ii).

(i) Foreign Relations: Refusal of the
nonimmigrant visa application would
become a bilateral irritant or be raised
by a foreign government with a high
ranking United States government offi-
cial;

(ii) National security. The non-
immigrant visa applicant’s admission
to the United States would advance a
U.S. national security interest;

(iii) Law enforcement. The non-
immigrant visa applicant’s admission
to the United States would advance an
important U.S. law enforcement objec-
tive;

(iv) Significant public interest. The
nonimmigrant visa applicant’s admis-
sion to the United States would ad-
vance a significant U.S. public interest,
or

(v) Urgent humanitarian or medical
reasons. The nonimmigrant visa appli-
cant’s admission to the United States
may be warranted due to urgent hu-
manitarian or medical reasons.

(b) Recommendation to designated DHS
office. Consular officers may rec-
ommend directly to the designated
DHS office that the alien be admitted
temporarily despite his or her inadmis-
sibility in any case where a waiver may
be available, unless the consular officer
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has reason to believe that the appli-
cant is inadmissible under INA
212(a)(3)(A)(H),  (B(A)X(ID),  (B)(A)(ii),
B)(B), 3)(C), B)D), B)E)D), (B)(E)(ii),
(3)(E)(ii), (3)(F), or (3)(G) . The Depart-
ment may recommend that the Sec-
retary of Homeland Security waive in-
eligibility under any ground in section
212(a) of the INA, except for sections
212(a)(3)(A)YA)XD), B)(A)(D), (3)(A)(iD),
B3)(C), B)E)({), and (B)(E)(ii).

(c) Secretary of Homeland Security may
impose conditions. When the Secretary
of Homeland Security authorizes the
temporary admission of an inadmis-
sible alien as a nonimmigrant and the
consular officer is so informed, the
consular officer may proceed with the
issuance of a nonimmigrant visa to the
alien, subject to the conditions, if any,
imposed by the Secretary of Homeland
Security.

[84 FR 19714, May 6, 2019]

PART 41—VISAS: DOCUMENTATION
OF NONIMMIGRANTS UNDER THE
IMMIGRATION AND NATION-
ALITY ACT, AS AMENDED

Subpart A—Passport and Visas Not
Required for Certain Nonimmigrants

Sec.

41.0 Definitions.

41.1 Exemption by law or treaty from pass-
port and visa requirements.

41.2 Exemption or waiver by Secretary of
State and Secretary of Homeland Secu-
rity of passport and/or visa requirements
for certain categories of nonimmigrants.

41.3 Waiver by joint action of consular and
immigration officers of passport and/or
visa requirements.

Subpart B—Classification of Nonimmigrants

41.11 Entitlement to nonimmigrant status.
41.12 Classification symbols.

Subpart C—Foreign Government Officials

41.21
41.22
41.23

Foreign Officials—General.

Officials of foreign governments.

Accredited officials in transit.

41.24 International organization aliens.

41.25 NATO representatives, officials,
employees.

41.26 Diplomatic visas.

41.27 Official visas.

and

Pt. 41

Subpart D—Temporary Visitors

41.31 Temporary visitors for business or
pleasure.

41.32 Nonresident alien Mexican border
crossing identification cards; combined
border crossing identification cards and
B-1/B-2 visitor visa.

41.33 Nonresident alien Canadian border
crossing identification card (BCC).

Subpart E—Crewman and Crew-List Visas

41.41 Crewmen.
41.42 [Reserved]

Subpart F—Business and Media Visas

41.51 Treaty trader, treaty investor, or trea-
ty alien in a specialty occupation.

41.52 Information media representative.

41.53 Temporary workers and trainees.

41.564 Intracompany transferees (executives,
managers, and specialized knowledge em-
ployees).

41.55 Aliens with extraordinary ability.

41.56 Athletes, artists and entertainers.

41.57 International cultural exchange visi-
tors and visitors under the Irish Peace
Process Cultural and Training Program
Act IPPCTPA).

41.58 Aliens in religious occupations.

41.59 Professionals under the North Amer-
ican Free Trade Agreement.

Subpart G—Students and Exchange
Visitors

41.61 Students—academic and nonacademic.

41.62 Exchange visitors.

41.63 Two-year home-country physical pres-
ence requirement.

Subpart H—Transit Aliens

41.71 Transit aliens.

Subpart I—Fiance(e)s and Other
Nonimmigrants

41.81 Fiancé or spouse of a U.S. citizen and
derivative children.

41.82 Certain parents and children of section
101(a)(27)(I) special immigrants. [Re-
served]

41.83 Certain witnesses and informants.

41.84 Victims of trafficking in persons.

41.86 Certain spouses and children of lawful
permanent resident aliens.

Subpart J—Application for Nonimmigrant
Visa

41.101
41.102
41.103
41.104

Place of application.

Personal appearance of applicant.
Filing an application.

Passport requirements.
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