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APPENDIX A TO PART 401 —EMPLOYEE STAND-
ARDS OF CONDUCT

AUTHORITY: Secs. 205, 702(a)(5), 1106, and
1141 of the Social Security Act (42 U.S.C. 405,
902(a)(5), 1306, and 1320b-11); 5 U.S.C. 552 and
552a; 8 U.S.C. 1360; 26 U.S.C. 6103; 30 U.S.C.
923.

SOURCE: 62 FR 4143, Jan. 29, 1997, unless
otherwise noted.

Subpart A—General

§401.5 Purpose of the regulations.

(a) General. The purpose of this part
is to describe the Social Security Ad-
ministration (SSA) policies and proce-
dures for implementing the require-
ments of the Privacy Act of 1974, 5
U.S.C. 552a and section 1106 of the So-
cial Security Act concerning disclosure
of information about individuals, both
with and without their consent. This
part also complies with other applica-
ble statutes.

(b) Privacy. This part implements the
Privacy Act by establishing agency
policies and procedures for the mainte-
nance of records. This part also estab-
lishes agency policies and procedures
under which you can ask us whether we
maintain records about you or obtain
access to your records. Additionally,
this part establishes policies and proce-
dures under which you may seek to
have your record corrected or amended
if you believe that your record is not
accurate, timely, complete, or rel-
evant.

(¢) Disclosure. This part also sets out
the general guidelines which we follow
in deciding whether to make disclo-
sures. However, we must examine the
facts of each case separately to decide
if we should disclose the information or
keep it confidential.

§401.10 Applicability.

(a) SSA. All SSA employees and com-
ponents are governed by this part. SSA
employees governed by this part in-
clude all regular and special govern-
ment employees of SSA; experts and
consultants whose temporary (not in



§401.15

excess of 1 year) or intermittent serv-
ices have been procured by SSA by con-
tract pursuant to 5 U.S.C. 3109; volun-
teers where acceptance of their serv-
ices are authorized by law; those indi-
viduals performing gratuitous services
as permitted under conditions pre-
scribed by the Office of Personnel Man-
agement; and, participants in work-
study or training programs.

(b) Other entities. This part also ap-
plies to advisory committees and coun-
cils within the meaning of the Federal
Advisory Committee Act which provide
advice to: Any official or component of
SSA; or the President and for which
SSA has been delegated responsibility
for providing services.

§401.15 Limitations on scope.

The regulations in this part do not—

(a) Make available to an individual
records which are not retrieved by that
individual’s name or other personal
identifier.

(b) Make available to the general
public records which are retrieved by
an individual’s name or other personal
identifier or make available to the gen-
eral public records which would other-
wise not be available to the general
public under the Freedom of Informa-
tion Act, 5 U.S.C. 552, and part 402 of
this title.

(c) Govern the maintenance or disclo-
sure of, notification about or access to,
records in the possession of SSA which
are subject to the regulations of an-
other agency, such as personnel records
which are part of a system of records
administered by the Office of Personnel
Management.

(d) Apply to grantees, including
State and local governments or sub-
divisions thereof, administering feder-
ally funded programs.

(e) Make available records compiled
by SSA in reasonable anticipation of
court litigation or formal administra-
tive proceedings. The availability of
such records to the general public or to
any subject individual or party to such
litigation or proceedings shall be gov-
erned by applicable constitutional
principles, rules of discovery, and ap-
plicable regulations of the agency.

20 CFR Ch. lll (4-1-20 Edition)

§401.20 Scope.

(a) Access. Sections 401.30 through
401.95, which set out SSA’s rules for
implementing the Privacy Act, apply
to records retrieved by an individual’s
name or personal identifier subject to
the Privacy Act. The rules in §§401.30
through 401.95 also apply to informa-
tion developed by medical sources for
the Social Security program and shall
not be accessed except as permitted by
this part.

(b) Disclosure—(1) Program records.
Regulations that apply to the disclo-
sure of information about an individual
contained in SSA’s program records
are set out in §§401.100 through 401.200
of this part. These regulations also
apply to the disclosure of other Federal
program information which SSA main-
tains. That information includes:

(i) Health insurance records which
SSA maintains for the Health Care Fi-
nancing Administration’s (HCFA) pro-
grams under title XVIII of the Social
Security Act. We will disclose these
records to HCFA. HCFA may redisclose
these records under the regulations ap-
plying to records in HCFA’s custody;

(ii) Black lung benefit records which
SSA maintains for the administration
of the Federal Coal Mine Health and
Safety Act; (However, this information
is not covered by section 1106 of the So-
cial Security Act.) and

(iii) Information retained by medical
sources pertaining to a consultative ex-
amination performed for the Social Se-
curity program shall not be disclosed
except as permitted by this part.

(2) Nonprogram records. Section 401.110
sets out rules applicable to the disclo-
sure of nonprogram records, e.g., SSA’s
administrative and personnel records.

[62 FR 4143, Jan. 29, 1997, as amended at 65
FR 16812, Mar. 30, 2000; 72 FR 20939, Apr. 27,
2007]

§401.25 Terms defined.

Access means making a record avail-
able to a subject individual.

Act means the Social Security Act.

Agency means the Social Security
Administration.

Commissioner means
sioner of Social Security.

Disclosure means making a record
about an individual available to or re-
leasing it to another party.

the Commis-
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FOIA means the Freedom of Informa-
tion Act.

Individual when used in connection
with the Privacy Act or for disclosure
of nonprogram records, means a living
person who is a citizen of the United
States or an alien lawfully admitted
for permanent residence. It does not in-
clude persons such as sole proprietor-
ships, partnerships, or corporations. A
business firm which is identified by the
name of one or more persons is not an
individual. When used in connection
with the rules governing program in-
formation, individual means a living
natural person; this does not include
corporations, partnerships, and unin-
corporated business or professional
groups of two or more persons.

Information means information about
an individual, and includes, but is not
limited to, vital statistics; race, sex, or
other physical characteristics; earn-
ings information; professional fees paid
to an individual and other financial in-
formation; benefit data or other claims
information; the social security num-
ber, employer identification number,
or other individual identifier; address;
phone number; medical information,
including psychological or psychiatric
information or lay information used in
a medical determination; and informa-
tion about marital and family relation-
ships and other personal relationships.

Maintain means to establish, collect,
use, or disseminate when used in con-
nection with the term record; and, to
have control over or responsibility for
a system of records when used in con-
nection with the term system of records.

Notification means communication to
an individual whether he is a subject
individual. (Subject individual is defined
further on in this section.)

Program information means personal
information and records collected and
compiled by SSA in order to discharge
its responsibilities under titles I, II, IV
part A, X, XI, XIV, XVI and XVIII of
the Act and parts B and C of the Fed-
eral Coal Mine Health and Safety Act.

Record means any item, collection, or
grouping of information about an indi-
vidual that is maintained by SSA in-
cluding, but not limited to, informa-
tion such as an individual’s education,
financial transactions, medical his-
tory, and criminal or employment his-

§401.25

tory that contains the individual’s
name, or an identifying number, sym-
bol, or any other means by which an
individual can be identified. When used
in this part, record means only a
record which is in a system of records.

Routine use means the disclosure of a
record outside SSA, without the con-
sent of the subject individual, for a
purpose which is compatible with the
purpose for which the record was col-
lected. It includes disclosures required
to be made by statutes other than the
Freedom of Information Act, 5 U.S.C.
562. It does not include disclosures
which the Privacy Act otherwise per-
mits without the consent of the subject
individual and without regard to
whether they are compatible with the
purpose for which the information is
collected, such as disclosures to the
Bureau of the Census, the General Ac-
counting Office, or to Congress.

Social Security Administration (SSA)
means (1) that Federal agency which
has administrative responsibilities
under titles, I, II, X, XI, XIV, XVI, and
XVIII of the Act; and (2) units of State
governments which make determina-
tions under agreements made under
sections 221 and 1633 of the Act.

Social Security program means any
program or provision of law which SSA
is responsible for administering, in-
cluding the Freedom of Information
Act and Privacy Act. This includes our
responsibilities under parts B and C of
the Federal Coal Mine Health and Safe-
ty Act.

Statistical record means a record
maintained for statistical research or
reporting purposes only and not main-
tained to make determinations about a
particular subject individual.

Subject individual means the person to
whom a record pertains.

System of records means a group of
records under our control from which
information about an individual is re-
trieved by the name of the individual
or by an identifying number, symbol,
or other identifying particular. Single
records or groups of records which are
not retrieved by a personal identifier
are not part of a system of records. Pa-
pers maintained by individual Agency
employees which are prepared, main-
tained, or discarded at the discretion of
the employee and which are not subject



§401.30

to the Federal Records Act, 44 U.S.C.
2901, are not part of a system of
records; provided, that such personal
papers are not used by the employee or
the Agency to determine any rights,
benefits, or privileges of individuals.

We and our mean the Social Security
Administration.

Subpart B—The Privacy Act

§401.30 Privacy Act and other respon-
sibilities.

(a) Policy. Our policy is to protect the
privacy of individuals to the fullest ex-
tent possible while nonetheless permit-
ting the exchange of records required
to fulfill our administrative and pro-
gram responsibilities, and responsibil-
ities for disclosing records which the
general public is entitled to have under
the Freedom of Information Act, 5
U.S.C. 552, and 20 CFR part 402.

(b) Maintenance of records. We will
maintain no record unless:

(1) It is relevant and necessary to ac-
complish an SSA function which is re-
quired to be accomplished by statute or
Executive Order;

(2) We obtain the information in the
record, as much as it is practicable,
from the subject individual if we may
use the record to determine an individ-
ual’s rights, benefits or privileges
under Federal programs;

(3) We inform the individual pro-
viding the record to us of the authority
for our asking him or her to provide
the record (including whether pro-
viding the record is mandatory or vol-
untary, the principal purpose for main-
taining the record, the routine uses for
the record, and what effect his or her
refusal to provide the record may have
on him or her). Further, the individual
agrees to provide the record, if the in-
dividual is not required by statute or
Executive Order to do so.

(c) First Amendment rights. We will
keep no record which describes how an
individual exercises rights guaranteed
by the First Amendment unless we are
expressly authorized:

(1) By statute,

(2) By the subject individual, or

(3) Unless pertinent to and within the
scope of an authorized law enforcement
activity.

20 CFR Ch. lll (4-1-20 Edition)

(d) Privacy Officer. The Privacy Offi-
cer is an advisor to the Agency on all
privacy policy and disclosure matters.
The Privacy Officer coordinates the de-
velopment and implementation of
Agency privacy policies and related
legal requirements to ensure Privacy
Act compliance, and monitors the co-
ordination, collection, maintenance,
use and disclosure of personal informa-
tion. The Privacy Officer also ensures
the integration of privacy principles
into information technology systems
architecture and technical designs, and
generally provides to Agency officials
policy guidance and directives in car-
rying out the privacy and disclosure
policy.

(e) Senior Agency Official for Privacy.
The Senior Agency Official for Privacy
assumes overall responsibility and ac-
countability for ensuring the agency’s
implementation of information privacy
protections as well as agency compli-
ance with federal laws, regulations,
and policies relating to the privacy of
information, such as the Privacy Act.
The compliance efforts also include re-
viewing information privacy proce-
dures to ensure that they are com-
prehensive and up-to-date and, where
additional or revised procedures may
be called for, working with the rel-
evant agency offices in the consider-
ation, adoption, and implementation of
such procedures. The official also en-
sures that agency employees and con-
tractors receive appropriate training
and education programs regarding the
information privacy laws, regulations,
polices and procedures governing the
agency’s handling of personal informa-
tion. In addition to the compliance
role, the official has a central policy-
making role in the agency’s develop-
ment and evaluation of legislative, reg-
ulatory and other policy proposals
which might implicate information pri-
vacy issues, including those relating to
the collection, use, sharing, and disclo-
sure of personal information.

(f) Privacy Impact Assessment. In our
comprehensive Privacy Impact Assess-
ment (PIA) review process, we incor-
porate the tenets of privacy law, SSA
privacy regulations, and privacy policy
directly into the development of cer-
tain Information Technology projects.
Our review examines the risks and
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ramifications of collecting, maintain-
ing and disseminating information in
identifiable form in an electronic infor-
mation system and identifies and eval-
uates protections and alternate proc-
esses to reduce the risk of unauthor-
ized disclosures. As we accomplish the
PIA review, we ask systems personnel
and program personnel to resolve ques-
tions on data needs and data protection
prior to the development of the elec-
tronic system.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20939, Apr. 27, 2007]

§401.35 Your right to request records.

The Privacy Act gives you the right
to direct access to most records about
yourself that are in our systems of
records. Exceptions to this Privacy Act
right include—

(a) Special procedures for access to
certain medical records (see 5 U.S.C.
552a(f)(3) and §401.55);

(b) Unavailability of certain criminal
law enforcement records (see 5 U.S.C.
552a(k), and §401.85); and

(¢c) Unavailability of records com-
piled in reasonable anticipation of a
court action or formal administrative
proceeding.

NOTE TO §401.35: The Freedom of Informa-
tion Act (see 20 CFR part 402) allows you to
request information from SSA whether or
not it is in a system of records.

§401.40 How to get your own records.

(a) Your right to notification and ac-
cess. Subject to the provisions gov-
erning medical records in §401.55, you
may ask for notification of or access to
any record about yourself that is in an
SSA system of records. If you are a
minor, you may get information about
yourself under the same rules as for an
adult. Under the Privacy Act, if you
are the parent or guardian of a minor,
or the legal guardian of someone who
has been declared legally incompetent,
and you are acting on his or her behalf,
you may ask for information about
that individual. You may be accom-
panied by another individual of your
choice when you request access to a
record in person, provided that you af-
firmatively authorize the presence of
such other individual during any dis-
cussion of a record to which you are re-
questing access.

§401.45

(b) Identifying the records. At the time
of your request, you must specify
which systems of records you wish to
have searched and the records to which
you wish to have access. You may also
request copies of all or any such
records. Also, we may ask you to pro-
vide sufficient particulars to enable us
to distinguish between records on indi-
viduals with the same name. The nec-
essary particulars are set forth in the
notices of systems of records which are
published in the FEDERAL REGISTER.

(c) Requesting notification or access. To
request notification of or access to a
record, you may visit your local social
security office or write to the manager
of the SSA system of records. The
name and address of the manager of
the system is part of the notice of sys-
tems of records. Every local social se-
curity office keeps a copy of the FED-
ERAL REGISTER containing that notice.
That office can also help you get access
to your record. You do not need to use
any special form to ask for a record
about you in our files, but your request
must give enough identifying informa-
tion about the record you want to en-
able us to find your particular record.
This identifying information should in-
clude the system of records in which
the record is located and the name and
social security number (or other identi-
fier) under which the record is filed. We
do not honor requests for all records,
all information, or similar blanket re-
quests. Before granting notification of
or access to a record, we may, if you
are making your request in person, re-
quire you to put your request in writ-
ing if you have not already done so.

§401.45

(a) When required. Unless you are
making a request for notification of or
access to a record in person, and you
are personally known to the SSA rep-
resentative, you must verify your iden-
tity in accordance with paragraph (b)
of this section if:

(1) You make a request for notifica-
tion of a record and we determine that
the mere notice of the existence of the
record would be a clearly unwarranted
invasion of privacy if disclosed to
someone other than the subject indi-
vidual; or,

Verifying your identity.
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(2) You make a request for access to
a record which is not required to be
disclosed to the general public under
the Freedom of Information Act, 5
U.S.C. 552, and part 402 of this chapter.

(b) Manner of verifying identity—(1)
Request in person. If you make a request
to us in person, you must provide at
least one piece of tangible identifica-
tion such as a driver’s license, pass-
port, alien or voter registration card,
or union card to verify your identity. If
you do not have identification papers
to verify your identity, you must cer-
tify in writing that you are the indi-
vidual who you claim to be and that
you understand that the knowing and
willful request for or acquisition of a
record pertaining to an individual
under false pretenses is a criminal of-
fense.

(2) Request by telephone. If you make
a request by telephone, you must
verify your identity by providing iden-
tifying particulars which parallel the
record to which notification or access
is being sought. If we determine that
the particulars provided by telephone
are insufficient, you will be required to
submit your request in writing or in
person. We will not accept telephone
requests where an individual is re-
questing notification of or access to
sensitive records such as medical
records.

(3) Electronic requests. If you make a
request by computer or other elec-
tronic means, e.g., over the Internet,
we require you to verify your identity
by using identity confirmation proce-
dures that are commensurate with the
sensitivity of the information that you
are requesting. If we cannot confirm
your identity using our identity con-
firmation procedures, we will not proc-
ess the electronic request. When you
cannot verify your identity through
our procedures, we will require you to
submit your request in writing.

(4) Electronic disclosures. When we col-
lect or provide personally identifiable
information over open networks such
as the Internet, we use encryption in
all of our automated online transaction
systems to protect the confidentiality
of the information. When we provide an
online access option, such as a stand-
ard e-mail comment form on our Web
site, and encryption is not being used,
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we alert you that personally identifi-
able information (such as your social
security number) should not be in-
cluded in your message.

(5) Requests not made in person. Except
as provided in paragraphs (b)(2) of this
section, if you do not make a request
in person, you must submit a written
request to SSA to verify your identify
or you must certify in your request
that you are the individual you claim
to be. You must also sign a statement
that you understand that the knowing
and willful request for or acquisition of
a record pertaining to an individual
under false pretenses is a criminal of-
fense.

(6) Requests on behalf of another. If
you make a request on behalf of a
minor or legal incompetent as author-
ized under §401.40, you must verify
your relationship to the minor or legal
incompetent, in addition to verifying
your own identity, by providing a copy
of the minor’s birth certificate, a court
order, or other competent evidence of
guardianship to SSA; except that you
are not required to verify your rela-
tionship to the minor or legal incom-
petent when you are not required to
verify your own identity or when evi-
dence of your relationship to the minor
or legal incompetent has been pre-
viously given to SSA.

@) Medical records—additional
verification. You need to further verify
your identity if you are requesting no-
tification of or access to sensitive
records such as medical records. Any
information for further verification
must parallel the information in the
record to which notification or access
is being sought. Such further
verification may include such particu-
lars as the date or place of birth,
names of parents, name of employer or
the specific times the individual re-
ceived medical treatment.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20939, Apr. 27, 2007]

§401.50 Granting notification of or ac-
cess to a record.

(a) General. Subject to the provisions
governing medical records in §401.55
and the provisions governing exempt
systems in §401.85, upon receipt of your
request for notification of or access to
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a record and verification of your iden-
tity, we will review your request and
grant notification or access to a
record, if you are the subject of the
record.

(b) Our delay in responding. If we de-
termine that we will have to delay re-
sponding to your request because of the
number of requests we are processing, a
breakdown of equipment, shortage of
personnel, storage of records in other
locations, etc., we will so inform you
and tell you when notification or ac-
cess will be granted.

§401.55 Access to medical records.

(a) General. You have a right to ac-
cess your medical records, including
any psychological information that we
maintain.

(b) Medical records procedures—(1) No-
tification of or access to medical records.
(i) You may request notification of or
access to a medical record pertaining
to you. Unless you are a parent or
guardian requesting notification of or
access to a minor’s medical record, you
must make a request for a medical
record in accordance with this section
and the procedures in §§401.45 through
401.50 of this part.

(ii) When you request medical infor-
mation about yourself, you must also
name a representative in writing. The
representative may be a physician,
other health professional, or other re-
sponsible individual who will be willing
to review the record and inform you of
its contents. Following the discussion,
you are entitled to your records. The
representative does not have the dis-
cretion to withhold any part of your
record. If you do not designate a rep-
resentative, we may decline to release
the requested information. In some
cases, it may be possible to release
medical information directly to you
rather than to your representative.

(2) Utilication of the designated rep-
resentative. You will be granted direct
access to your medical record if we can
determine that direct access is not
likely to have an adverse effect on you.
If we believe that we are not qualified
to determine, or if we do determine,
that direct access to you is likely to
have an adverse effect, the record will
be sent to the designated representa-
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tive. We will inform you in writing
that the record has been sent.

(c) Medical records of minors—(1) Re-
quest by the minor. You may request ac-
cess to your own medical records in ac-
cordance with paragraph (b) of this sec-
tion.

(2) Requests on a minor’s behalf; notifi-
cation of or access to medical records to
an individual on a minor’s behalf. (i) To
protect the privacy of a minor, we will
not give to a parent or guardian direct
notification of or access to a minor’s
record, even though the parent or
guardian who requests such notifica-
tion or access is authorized to act on a
minor’s behalf as provided in §401.75 of
this part.

(ii) A parent or guardian must make
all requests for notification of or ac-
cess to a minor’s medical record in ac-
cordance with this paragraph and the
procedures in §§401.45 through 401.50 of
this part. A parent or guardian must at
the time he or she makes a request des-
ignate a family physician or other
health professional (other than a fam-
ily member) to whom the record, if
any, will be sent. If the parent or
guardian will not designate a rep-
resentative, we will decline to release
the requested information.

(iii) Where a medical record on the
minor exists, we will in all cases send
it to the physician or health profes-
sional designated by the parent or
guardian. The representative will re-
view the record, discuss its contents
with the parent or legal guardian, then
release the entire record to the parent
or legal guardian. The representative
does not have the discretion to with-
hold any part of the minor’s record. We
will respond in the following similar
manner to the parent or guardian mak-
ing the request: ‘“We have completed
processing your request for notifica-
tion of or access to ’s (Name
of minor) medical records. Please be in-
formed that if any medical record was
found pertaining to that individual, it
has been sent to your designated physi-
cian or health professional.”

(iv) In each case where we send a mi-
nor’s medical record to a physician or
health professional, we will make rea-
sonable efforts to inform the minor
that we have given the record to the
representative.
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(3) Requests on behalf of an incapaci-
tated adult. If you are the legal guard-
ian of an adult who has been declared
legally incompetent, you may receive
his or her records directly.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20939, Apr. 27, 2007]

§401.60 Access to or notification of
program records about more than
one individual.

When information about more than
one individual is in one record filed
under your social security number, you
may receive the information about you
and the fact of entitlement and the
amount of benefits payable to other
persons based on your record. You may
receive information about yourself or
others, which is filed under someone
else’s social security number, if that
information affects your entitlement
to social security benefits or the
amount of those benefits.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20940, Apr. 27, 2007]

§401.65

(a) How to request a correction. This
section applies to all records kept by
SSA (as described in §401.5) except for
records of earnings. (20 CFR 422.125 de-
scribes how to request correction of
your earnings record.) You may re-
quest that your record be corrected or
amended if you believe that the record
is not accurate, timely, complete, rel-
evant, or necessary to the administra-
tion of a social security program. To
amend or correct your record, you
should write to the manager identified
in the notice of systems of records
which is published in the FEDERAL REG-
ISTER (see §401.40(c) on how to locate
this information). The staff at any so-
cial security office can help you pre-
pare the request. You should submit
any available evidence to support your
request. Your request should indicate—

(1) The system of records from which
the record is retrieved;

(2) The particular record which you
want to correct or amend;

(3) Whether you want to add, delete
or substitute information in the
record; and

(4) Your reasons for believing that
your record should be corrected or
amended.

How to correct your record.
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(b) What we will not change. You can-
not use the correction process to alter,
delete, or amend information which is
part of a determination of fact or
which is evidence received in the
record of a claim in the administrative
appeal process. Disagreements with
these determinations are to be resolved
through the SSA appeal process. (See
subparts I and J of part 404, and sub-
part N of part 416, of this chapter.) For
example, you cannot use the correction
process to alter or delete a document
showing a birth date used in deciding
your social security claim. However,
you may submit a statement on why
you think certain information should
be altered, deleted, or amended, and we
will make this statement part of your
file.

(c) Acknowledgment of correction re-
quest. We will acknowledge receipt of a
correction request within 10 working
days, unless we can review and process
the request and give an initial deter-
mination of denial or compliance be-
fore that time.

(d) Notice of error. If the record is
wrong, we will correct it promptly. If
wrong information was disclosed from
the record, we will tell all those of
whom we are aware received that infor-
mation that it was wrong and will give
them the correct information. This will
not be necessary if the change is not
due to an error, e.g., a change of name
or address.

(e) Record found to be correct. If the
record is correct, we will inform you in
writing of the reason why we refuse to
amend your record and we will also in-
form you of your right to seek a review
of the refusal and the name and address
of the official to whom you should send
your request for review.

(f) Record of another government agen-
cy. If you request us to correct or
amend a record governed by the regula-
tion of another government agency,
e.g., Office of Personnel Management,
Federal Bureau of Investigation, we
will forward your request to such gov-
ernment agency for processing and we
will inform you in writing of the refer-
ral.
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§401.70 Appeals of refusals to correct
records or refusals to allow access
to records.

(a) General. This section describes
how to appeal decisions made by SSA
under the Privacy Act concerning your
request for correction of or access to
your records, those of your minor
child, or those of a person for whom
you are the legal guardian. We gen-
erally handle a denial of your request
for information about another person
under the provisions of the Freedom of
Information Act (see part 402 of this
chapter). To appeal a decision under
this section, your request must be in
writing.

(b) Appeal of refusal to correct or
amend records. If we deny your request
to correct an SSA record, you may re-
quest a review of that decision. As dis-
cussed in §401.65(e), our letter denying
your request will tell you to whom to
write.

(1) We will review your request with-
in 30 working days from the date of the
receipt. However, for a good reason and
with the approval of the Executive Di-
rector for the Office of Public Disclo-
sure, this time limit may be extended
up to an additional 30 days. In that
case, we will notify you about the
delay, the reason for it and the date
when the review is expected to be com-
pleted.

(2) If, after review, we determine that
the record should be corrected, we will
do so. However, if we refuse to amend
the record as you requested, we will in-
form you that—

(1) Your request has been refused and
the reason for refusing;

(ii) The refusal is SSA’s final deci-
sion; and

(iii) You have a right to seek court
review of SSA’s final decision.

(3) We will also inform you that you
have a right to file a statement of dis-
agreement with the decision. Your
statement should include the reason
you disagree. We will make your state-
ment available to anyone to whom the
record is subsequently disclosed, to-
gether with a statement of our reasons
for refusing to amend the record. Also,
we will provide a copy of your state-
ment to individuals whom we are
aware received the record previously.
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(c) Appeals after denial of access. If,
under the Privacy Act, we deny your
request for access to your own record,
those of your minor child or those of a
person to whom you are the legal
guardian, we will advise you in writing
of the reason for that denial, the name
and title or position of the person re-
sponsible for the decision and your
right to appeal that decision. You may
appeal the denial decision to the Exec-
utive Director for the Office of Public
Disclosure, 6401 Security Boulevard,
Baltimore, MD 21235-6401, within 30
days after you receive notice denying
all or part of your request, or, if later,
within 30 days after you receive mate-
rials sent to you in partial compliance
with your request.

(d) Filing your appeal. If you file an
appeal, the Executive Director or his or
her designee will review your request
and any supporting information sub-
mitted and then send you a notice ex-
plaining the decision on your appeal.
The time limit for making our decision
after we receive your appeal is 30 work-
ing days. The Executive Director or his
or her designee may extend this time
limit up to 30 additional working days
if one of the circumstances in 20 CFR
402.140 is met. We will notify you in
writing of any extension, the reason for
the extension and the date by which we
will decide your appeal. The notice of
the decision on your appeal will ex-
plain your right to have the matter re-
viewed in a Federal district court if
you disagree with all or part of our de-
cision.

[72 FR 20940, Apr. 27, 2007]

§401.75 Rights of parents or legal
guardians.

For purposes of this part, a parent or
guardian of any minor or the legal
guardian of any individual who has
been declared incompetent due to phys-
ical or mental incapacity or age by a
court of competent jurisdiction is au-
thorized to act on behalf of a minor or
incompetent individual. Except as pro-
vided in §401.45, governing procedures
for verifying an individual’s identity,
and §401.55(c) governing special proce-
dures for notification of or access to a
minor’s medical records, if you are au-
thorized to act on behalf of a minor or
legal incompetent, you will be viewed



§401.80

as if you were the individual or subject
individual.

§401.80 Accounting for disclosures.

(a) We will maintain an accounting of
all disclosures of a record for five years
or for the life of the record, whichever
is longer; except that, we will not make
accounting for:

(1) Disclosures under paragraphs (a)
and (b) of §401.110; and,

(2) Disclosures of your record made
with your written consent.

(b) The accounting will include:

(1) The date, nature, and purpose of
each disclosure; and

(2) The name and address of the per-
son or entity to whom the disclosure is
made.

(c) You may request access to an ac-
counting of disclosures of your record.
You must request access to an account-
ing in accordance with the procedures
in §401.40. You will be granted access to
an accounting of the disclosures of
your record in accordance with the pro-
cedures of this part which govern ac-
cess to the related record. We may, at
our discretion, grant access to an ac-
counting of a disclosure of a record
made under paragraph (g) of §401.110.

§401.85

(a) General policy. The Privacy Act
permits certain types of specific sys-
tems of records to be exempt from
some of its requirements. Our policy is
to exercise authority to exempt sys-
tems of records only in compelling
cases.

(b) Specific systems of records exempted.
(1) Those systems of records listed in
paragraph (b)(2) of this section are ex-
empt from the following provisions of
the Act and this part:

(i) 5 U.S.C. 552a(c)(3) and paragraph
(c) of §401.80 of this part which require
that you be granted access to an ac-
counting of disclosures of your record.

(i) 5 U.S.C. 552a (d) (1) through (4)
and (f) and §§401.35 through 401.75 relat-
ing to notification of or access to
records and correction or amendment
of records.

(iii) 5 U.S.C. 552a(e)(4) (G) and (H)
which require that we include informa-
tion about SSA procedures for notifica-
tion, access, and correction or amend-

Exempt systems.
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ment of records in the notice for the
systems of records.

(iv) 5 U.S.C. bb2a(e)(3) and §401.30
which require that if we ask you to
provide a record to us, we must inform
you of the authority for our asking you
to provide the record (including wheth-
er providing the record is mandatory or
voluntary, the principal purposes for
maintaining the record, the routine
uses for the record, and what effect
your refusal to provide the record may
have on you), and if you are not re-
quired by statute or Executive Order to
provide the record, that you agree to
provide the record. This exemption ap-
plies only to an investigatory record
compiled by SSA for criminal law en-
forcement purposes in a system of
records exempt under subsection (j)(2)
of the Privacy Act to the extent that
these requirements would prejudice the
conduct of the investigation.

(2) The following systems of records
are exempt from those provisions of
the Privacy Act and this part listed in
paragraph (b)(1) of this section:

(i) Pursuant to subsection (j)(2) of the
Privacy Act, the Investigatory Mate-
rial Compiled for Law Enforcement
Purposes System, SSA.

(ii) Pursuant to subsection (k)(2) of
the Privacy Act:

(A) The General Criminal Investiga-
tion Files, SSA;

(B) The Criminal Investigations File,
SSA; and,

(C) The Program Integrity Case
Files, SSA.

(D) Civil and Administrative Inves-
tigative Files of the Inspector General,
SSA/OIG.

(E) Complaint Files and Log. SSA/
OGC.

(F) Anti-Harassment & Hostile Work
Environment Case Tracking and
Records System, SSA.

(G) Social Security Administration
Violence Evaluation and Reporting
System, SSA.

(iii) Pursuant to subsection (k)(5) of
the Privacy Act:

(A) Security and Suitability Files.

(B) [Reserved]

(iv) Pursuant to subsection (k)(6) of
the Privacy Act, the Personnel Re-
search and Merit Promotion Test
Records, SSA/DCHR/OPE.
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(c) Notification of or access to records in
exempt systems of records. (1) Where a
system of records is exempt as provided
in paragraph (b) of this section, you
may nonetheless request notification
of or access to a record in that system.
You should make requests for notifica-
tion of or access to a record in an ex-
empt system of records in accordance
with the procedures of §§401.35 through
401.55.

(2) We will grant you notification of
or access to a record in an exempt sys-
tem but only to the extent such notifi-
cation or access would not reveal the
identity of a source who furnished the
record to us under an express promise,
and prior to September 27, 1975, an im-
plied promise, that his or her identity
would be held in confidence, if:

(i) The record is in a system of
records which is exempt under sub-
section (k)(2) of the Privacy Act and
you have been, as a result of the main-
tenance of the record, denied a right,
privilege, or benefit to which you
would otherwise be eligible; or,

(ii) The record is in a system of
records which is exempt under sub-
section (k)(5b) of the Privacy Act.

(3) If we do not grant you notifica-
tion of or access to a record in a sys-
tem of records exempt under sub-
sections (k) (2) and (b) of the Privacy
Act in accordance with this paragraph,
we will inform you that the identity of
a confidential source would be revealed
if we granted you notification of or ac-
cess to the record.

(d) Discretionary actions by SSA. Un-
less disclosure of a record to the gen-
eral public is otherwise prohibited by
law, we may at our discretion grant no-
tification of or access to a record in a
system of records which is exempt
under paragraph (b) of this section.
Discretionary notification of or access
to a record in accordance with this
paragraph will not be a precedent for
discretionary notification of or access
to a similar or related record and will
not obligate us to exercise discretion
to grant notification of or access to
any other record in a system of records
which is exempt under paragraph (b) of
this section.

[62 FR 4143, Jan. 29, 1997, as amended at 82

FR 16510, Apr. 5, 2017; 83 FR 63416, Dec. 10,
2018; 84 FR 45901, Sept. 3, 2019]
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§401.90 Contractors.

(a) All contracts which require a con-
tractor to maintain, or on behalf of
SSA to maintain, a system of records
to accomplish an SSA function must
contain a provision requiring the con-
tractor to comply with the Privacy Act
and this part.

(b) A contractor and any employee of
such contractor will be considered em-
ployees of SSA only for the purposes of
the criminal penalties of the Privacy
Act, 5 U.S.C. 552a(i), and the employee
standards of conduct (see appendix A of
this part) where the contract contains
a provision requiring the contractor to
comply with the Privacy Act and this
part.

(c) This section does not apply to sys-
tems of records maintained by a con-
tractor as a result of his management
discretion, e.g., the contractor’s per-
sonnel records.

§401.95 Fees.

(a) Policy. Where applicable, we will
charge fees for copying records in ac-
cordance with the schedule set forth in
this section. We may only charge fees
where you request that a copy be made
of the record to which you are granted
access. We will not charge a fee for
searching a system of records, whether
the search is manual, mechanical, or
electronic. Where we must copy the
record in order to provide access to the
record (e.g., computer printout where
no screen reading is available), we will
provide the copy to you without cost.
Where we make a medical record avail-
able to a representative designated by
you or to a physician or health profes-
sional designated by a parent or guard-
ian under §401.55 of this part, we will
not charge a fee.

(b) Fee schedule. Our Privacy Act fee
schedule is as follows:

(1) Copying of records susceptible to
photocopying—$.10 per page.

(2) Copying records not susceptible to
photocopying (e.g., punch cards or
magnetic tapes)—at actual cost to be
determined on a case-by-case basis.

(3) We will not charge if the total
amount of copying does not exceed $25.

(c) Other fees. We also follow §§402.155
through 402.165 of this chapter to deter-
mine the amount of fees, if any, we will
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charge for providing information under
the FOIA and Privacy Act.

Subpart C—Disclosure of Official
Records and Information

§401.100 Disclosure of records with
the written consent of the subject
of the record.

(a) General. Except as permitted by
the Privacy Act and the regulations in
this part, or when required by the
FOIA, we will not disclose your records
without your written consent.

(b) Disclosure with written consent.
The written consent must clearly
specify to whom the information may
be disclosed, the information you want
us to disclose (e.g., social security

number, date and place of birth,
monthly  Social Security  benefit
amount, date of entitlement), and,

where applicable, during which time-
frame the information may be dis-
closed (e.g., during the school year,
while the subject individual is out of
the country, whenever the subject indi-
vidual is receiving specific services).

(c) Disclosure of the entire record. We
will not disclose your entire record.
For example, we will not honor a blan-
ket consent for all information in a
system of records or any other record
consisting of a variety of data ele-
ments. We will disclose only the infor-
mation you specify in the consent. We
will verify your identity and where ap-
plicable (e.g., where you consent to dis-
closure of a record to a specific indi-
vidual), the identity of the individual
to whom the record is to be disclosed.

(d) A parent or guardian of a minor is
not authorized to give written consent
to a disclosure of a minor’s medical
record. See §401.55(c)(2) for the proce-
dures for disclosure of or access to
medical records of minors.

[72 FR 20940, Apr. 27, 2007]

§401.105 Disclosure of personal infor-
mation without the consent of the
subject of the record.

(a) SSA maintains two categories of
records which contain personal infor-
mation:

(1) Nonprogram records, primarily
administrative and personnel records
which contain information about SSA’s
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activities as a government agency and
employer, and

(2) Program records which contain
information about SSA’s clients that it
keeps to administer benefit programs
under Federal law.

(b) We apply different levels of con-
fidentiality to disclosures of informa-
tion in the categories in paragraphs (a)
(1) and (2) of this section. For adminis-
trative and personnel records, the Pri-
vacy Act applies. To the extent that
SSA has physical custody of personnel
records maintained as part of the Of-
fice of Personnel Management’s (OPM)
Privacy Act government-wide systems
of records, these records are subject to
OPM’s rules on access and disclosure at
5 CFR parts 293 and 297. For program
records, we apply somewhat more
strict confidentiality standards than
those found in the Privacy Act. The
reason for this difference in treatment
is that our program records include in-
formation about a much greater num-
ber of persons than our administrative
records, the information we must col-
lect for program purposes is often very
sensitive, and claimants are required
by statute and regulation to provide us
with the information in order to estab-
lish entitlement for benefits.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20940, Apr. 27, 2007]

§401.110 Disclosure of personal infor-
mation in nonprogram records
without the consent of the subject
of the record.

The disclosures listed in this section
may be made from our nonprogram
records, e.g., administrative and per-
sonnel records, without your consent.
Such disclosures are those:

(a) To officers and employees of SSA
who have a need for the record in the
performance of their duties. The SSA
official who is responsible for the
record may upon request of any officer
or employee, or on his own initiative,
determine what constitutes legitimate
need.

(b) Required to be disclosed under the
Freedom of Information Act, 5 U.S.C.
5562, and 20 CFR part 402.

(c) For a routine use as defined in
§401.25 of this part. Routine uses will
be listed in any notice of a system of
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records. SSA publishes notices of sys-
tems of records, including all pertinent
routine uses, in the FEDERAL REGISTER.

(d) To the Bureau of the Census for
purposes of planning or carrying out a
census or survey or related activity
pursuant to the provisions of Title 13
U.S.C.

(e) To a recipient who has provided
us with advance written assurance that
the record will be used solely as a sta-
tistical research or reporting record;
Provided, that, the record is transferred
in a form that does not identify the
subject individual.

(f) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the United States Government, or for
evaluation by the Administrator of
General Services or his designee to de-
termine whether the record has such
value.

(g) To another government agency or
to an instrumentality of any govern-
mental jurisdiction within or under the
control of the United States for a civil
or criminal law enforcement activity if
the activity is authorized by law, and if
the head of such government agency or
instrumentality has submitted a writ-
ten request to us, specifying the record
desired and the law enforcement activ-
ity for which the record is sought.

(h) To an individual pursuant to a
showing of compelling circumstances
affecting the health or safety of any in-
dividual if a notice of the disclosure is
transmitted to the last known address
of the subject individual.

(i) To either House of Congress, or to
the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of
any such joint committee.

(j) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of du-
ties of the Government Accountability
Office.

(k) Pursuant to the order of a court
of competent jurisdiction.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20940, Apr. 27, 2007]
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§401.115 Disclosure of personal infor-
mation in program records without
the consent of the subject of the
record.

This section describes how various
laws control the disclosure of personal
information that we keep. We disclose
information in the program records
only when a legitimate need exists. For
example, we disclose information to of-
ficers and employees of SSA who have
a need for the record in the perform-
ance of their duties. We also must con-
sider the laws identified below in the
respective order when we disclose pro-
gram information:

(a) Some laws require us to disclose
information (§401.120); some laws re-
quire us to withhold information
(§401.125). These laws control whenever
they apply.

(b) If no law of this type applies in a
given case, then we must look to FOIA
principles. See §401.130.

(c) When FOIA principles do not re-
quire disclosure, we may disclose infor-
mation if both the Privacy Act and sec-
tion 1106 of the Social Security Act
permit the disclosure.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20940, Apr. 27, 2007]

§401.120 Disclosures required by law.

We disclose information when a law
specifically requires it. The Social Se-
curity Act requires us to disclose infor-
mation for certain program purposes.
These include disclosures to the SSA
Office of Inspector General, the Federal
Parent Locator Service, and to States
pursuant to an arrangement regarding
use of the Blood Donor Locator Serv-
ice. Also, there are other laws which
require that we furnish other agencies
information which they need for their
programs. These agencies include the
Department of Veterans Affairs for its
benefit programs, U.S. Citizenship and
Immigration Services to carry out its
duties regarding aliens, the Railroad
Retirement Board for its benefit pro-
grams, and to Federal, State and local
agencies administering Temporary As-
sistance for Needy Families, Medicaid,
unemployment compensation, food
stamps, and other programs.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20941, Apr. 27, 2007]
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§401.125 Disclosures
law.

We do not disclose information when
a law specifically prohibits it. The In-
ternal Revenue Code generally pro-
hibits us from disclosing tax return in-
formation which we receive to main-
tain individual earnings records. This
includes, for example, amounts of
wages and contributions from employ-
ers. Other laws restrict our disclosure
of certain information about drug and
alcohol abuse which we collect to de-
termine eligibility for social security
benefits.

prohibited by

§401.130 Freedom of Information Act.

The FOIA requires us to disclose any
information in our records upon re-
quest from the public, unless one of
several exemptions in the FOIA ap-
plies. When the FOIA requires disclo-
sure (see part 402 of this chapter), the
Privacy Act permits it. The public does
not include Federal agencies, courts, or
the Congress, but does include State
agencies, individuals, corporations, and
most other parties. The FOIA does not
apply to requests that are not from the
public (e.g., from a Federal agency).
However, we apply FOIA principles to
requests from these other sources for
disclosure of program information.

§401.135 Other laws.

When the FOIA does not apply, we
may not disclose any personal informa-
tion unless both the Privacy Act and
section 1106 of the Social Security Act
permit the disclosure. Section 1106 of
the Social Security Act requires that
disclosures which may be made must
be set out in statute or regulations;
therefore, any disclosure permitted by
this part is permitted by section 1106.

§401.140 General principles.

When no law specifically requiring or
prohibiting disclosure applies to a
question of whether to disclose infor-
mation, we follow FOIA principles to
resolve that question. We do this to in-
sure uniform treatment in all situa-
tions. The FOIA principle which most
often applies to SSA disclosure ques-
tions is whether the disclosure would
result in a ‘‘clearly unwarranted inva-
sion of personal privacy.” To decide
whether a disclosure would be a clearly
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unwarranted invasion of personal pri-
vacy we consider—

(a) The sensitivity of the information
(e.g., whether individuals would suffer
harm or embarrassment as a result of
the disclosure);

(b) The public interest in the disclo-
sure;

(c) The rights and expectations of in-
dividuals to have their personal infor-
mation kept confidential;

(d) The public’s interest in maintain-
ing general standards of confidentiality
of personal information; and

(e) The existence of safeguards
against unauthorized redisclosure or
use.

§401.145 Safeguards against unauthor-
ized redisclosure or use.

(a) The FOIA does not authorize us to
impose any restrictions on how infor-
mation is used after we disclose it
under that law. In applying FOIA prin-
ciples, we consider whether the infor-
mation will be adequately safeguarded
against improper use or redisclosure.
We must consider all the ways in which
the recipient might use the informa-
tion and how likely the recipient is to
redisclose the information to other
parties. Thus, before we disclose per-
sonal information we may consider
such factors as—

(1) Whether only those individuals
who have a need to know the informa-
tion will obtain it;

(2) Whether appropriate measures to
safeguard the information to avoid un-
warranted use or misuse will be taken;
and

(3) Whether we would be permitted to
conduct on-site inspections to see
whether the safeguards are being met.

(b) We feel that there is a strong pub-
lic interest in sharing information with
other agencies with programs having
the same or similar purposes, so we
generally share information with those
agencies. However, since there is usu-
ally little or no public interest in dis-
closing information for disputes be-
tween two private parties or for other
private or commercial purposes, we
generally do not share information for
these purposes.
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§401.150 Compatible purposes.

(a) General. The Privacy Act allows
us to disclose information maintained
in a system of records without your
consent to any other party if such dis-
closure is pursuant to a routine use
published in the system’s notice of sys-
tem of records. A ‘“Routine use’” must
be compatible with the purpose for
which SSA collected the information.

(b) Notice of routine use disclosures. A
list of permissible routine use disclo-
sures is included in every system of
records notice published in the FED-
ERAL REGISTER.

(c) Determining compatibility—(1) Dis-
closure to carry out SSA programs. We
disclose information for published rou-
tine uses necessary to carry out SSA’s
programs.

(2) Disclosure to carry out programs
similar to SSA programs. We may dis-
close information for the administra-
tion of other government programs.
These disclosures are pursuant to pub-
lished routine uses where the use is
compatible with the purpose for which
the information was collected. These
programs generally meet the following
conditions:

(i) The program is clearly identifi-
able as a Federal, State, or local gov-
ernment program.

(ii) The information requested con-
cerns eligibility, benefit amounts, or
other matters of benefit status in a So-
cial Security program and is relevant
to determining the same matters in the
other program. For example, we dis-
close information to the Railroad Re-
tirement Board for pension and unem-
ployment compensation programs, to
the Department of Veterans Affairs for
its benefit programs, to worker’s com-
pensation programs, to State general
assistance programs and to other in-
come maintenance programs at all lev-
els of government. We also disclose for
health maintenance programs like
Medicaid and Medicare.

(iii) The information will be used for
appropriate epidemiological or similar
research purposes.

[72 FR 20941, Apr. 27, 2007]

§401.155 Law enforcement purposes.

(a) General. The Privacy Act allows
us to disclose information for law en-
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forcement purposes under certain con-
ditions. Much of the information in our
files is especially sensitive or very per-
sonal. Furthermore, participation in
social security programs is mandatory,
so people cannot limit what informa-
tion is given to us. Therefore, we gen-
erally disclose information for law en-
forcement purposes only in limited sit-
uations. The Privacy Act allows us to
disclose information if the head of the
law enforcement agency makes a writ-
ten request giving enough information
to show that the conditions in para-
graphs (b) or (c¢) of this section are met,
what information is needed, and why it
is needed. Paragraphs (b) and (c) of this
section discuss the disclosures we gen-
erally make for these purposes.

(b) Serious crimes. SSA may disclose
information for criminal law enforce-
ment purposes where a violent crime
such as murder or kidnapping has been
committed and the individual about
whom the information is being sought
has been indicted or convicted of that
crime.

(¢) Criminal activity involving the social
security program or another program with
the same purposes. We disclose informa-
tion when necessary to investigate or
prosecute fraud or other criminal ac-
tivity involving the social security pro-
gram. We may also disclose informa-
tion for investigation or prosecution of
criminal activity in other income-
maintenance or health-maintenance
programs (e.g., other governmental
pension programs, unemployment com-
pensation, general assistance, Medicare
or Medicaid) if the information con-
cerns eligibility, benefit amounts, or
other matters of benefit status in a so-
cial security program and is relevant
to determining the same matters in the
other program.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20941, Apr. 27, 2007]

§401.160 Health or safety.

The Privacy Act allows us to disclose
information in compelling cir-
cumstances where an individual’s
health or safety is affected. For exam-
ple, if we learn that someone has been
exposed to an excessive amount of radi-
ation, we may notify that person and
appropriate health officials. If we learn
that someone has made a threat
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against someone else, we may notify
that other person and law enforcement
officials. When we make these disclo-
sures, the Privacy Act requires us to
send a notice of the disclosure to the
last known address of the person whose
record was disclosed.

§401.165 Statistical and research ac-
tivities.

(a) General. Statistical and research
activities often do not require informa-
tion in a format that identifies specific
individuals. Therefore, whenever pos-
sible, we release information for statis-
tical or research purposes only in the
form of aggregates or individual data
that cannot be associated with a par-
ticular individual. The Privacy Act al-
lows us to release records if there are
safeguards that the record will be used
solely as a statistical or research
record and the individual cannot be
identified from any information in the
record.

(b) Safeguards for disclosure with iden-
tifiers. The Privacy Act also allows us
to disclose data for statistical and re-
search purposes in a form allowing in-
dividual identification, pursuant to
published routine use, when the pur-
pose is compatible with the purpose for
which the record was collected. We will
disclose personally identifiable infor-
mation for statistical and research pur-
poses if—

(1) We determine that the requestor
needs the information in an identifi-
able form for a statistical or research
activity, will use the information only
for that purpose, and will protect indi-
viduals from unreasonable and un-
wanted contacts;

(2) The activity is designed to in-
crease knowledge about present or al-
ternative Social Security programs or
other Federal or State income-mainte-
nance or health-maintenance pro-
grams; or is used for research that is of
importance to the Social Security pro-
gram or the Social Security bene-
ficiaries; or an epidemiological re-
search project that relates to the So-
cial Security program or beneficiaries;
and

(8) The recipient will keep the infor-
mation as a system of statistical
records, will follow appropriate safe-
guards, and agrees to our on-site in-
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spection of those safeguards so we can
be sure the information is used or re-
disclosed only for statistical or re-
search purposes. No redisclosure of the
information may be made without
SSA’s approval.

(c) Statistical record. A statistical
record is a record in a system of
records which is maintained only for
statistical and research purposes, and
which is not used to make any deter-
mination about an individual. We
maintain and use statistical records
only for statistical and research pur-
poses. We may disclose a statistical
record if the conditions in paragraph
(b) of this section are met.

(d) Compiling of records. Where a re-
quest for information for statistical
and research purposes would require us
to compile records, and doing that
would be administratively burdensome
to ongoing SSA operations, we may de-
cline to furnish the information.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 20941, Apr. 27, 2007]

§401.170 Congress.

(a) We disclose information to either
House of Congress. We also disclose in-
formation to any committee or sub-
committee of either House, or to any
joint committee of Congress or sub-
committee of that committee, if the
information is on a matter within the
committee’s or subcommittee’s juris-
diction.

(b) We disclose to any member of
Congress the information needed to re-
spond to constituents’ requests for in-
formation about themselves (including
requests from parents of minors, or
legal guardians). However, these disclo-
sures are subject to the restrictions in
§§401.35 through 401.60.

§401.175 Government
Office.

We disclose information to the Gov-
ernment Accountability Office when
that agency needs the information to
carry out its duties.

[72 FR 20941, Apr. 27, 2007]

Accountability

§401.180 Disclosure under court order
or other legal process.

(a) General. The Privacy Act permits
us to disclose information when we are
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ordered to do so by a court of com-
petent jurisdiction. When information
is used in a court proceeding, it usually
becomes part of the public record of
the proceeding and its confidentiality
often cannot be protected in that
record. Much of the information that
we collect and maintain in our records
on individuals is especially sensitive.
Therefore, we follow the rules in para-
graph (d) of this section in deciding
whether we may disclose information
in response to an order from a court of
competent jurisdiction. When we dis-
close pursuant to an order from a court
of competent jurisdiction, and the
order is a matter of public record, the
Privacy Act requires us to send a no-
tice of the disclosure to the last known
address of the person whose record was
disclosed.

(b) Court. For purposes of this sec-
tion, a court is an institution of the ju-
dicial branch of the U.S. Federal gov-
ernment consisting of one or more
judges who seek to adjudicate disputes
and administer justice. (See 404.2(c)(6)
of this chapter). Entities not in the ju-
dicial branch of the Federal govern-
ment are not courts for purposes of
this section.

(c) Court order. For purposes of this
section, a court order is any legal proc-
ess which satisfies all of the following
conditions:

(1) It is issued under the authority of
a Federal court;

(2) A judge or a magistrate judge of
that court signs it;

(3) It commands SSA to disclose in-
formation; and

(4) The court is a court of competent
jurisdiction.

(d) Court of competent jurisdiction. It is
the view of SSA that under the Privacy
Act the Federal Government has not
waived sovereign immunity, which pre-
cludes state court jurisdiction over a
Federal agency or official. Therefore,
SSA will not honor state court orders
as a basis for disclosure. State court
orders will be treated in accordance
with the other provisions of this part.

(e) Conditions for disclosure under a
court order of competent jurisdiction. We
disclose information in compliance
with an order of a court of competent
jurisdiction if—
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(1) another section of this part spe-
cifically allows such disclosure, or

(2) SSA, the Commissioner of Social
Security, or any officer or employee of
SSA in his or her official capacity is
properly a party in the proceeding, or

(3) disclosure of the information is
necessary to ensure that an individual
who is accused of criminal activity re-
ceives due process of law in a criminal
proceeding under the jurisdiction of
the judicial branch of the Federal gov-
ernment.

(f) In other circumstances. We may dis-
close information to a court of com-
petent jurisdiction in circumstances
other than those stated in paragraph
(e) of this section. We will make our
decision regarding disclosure by bal-
ancing the needs of a court while pre-
serving the confidentiality of informa-
tion. For example, we may disclose in-
formation under a court order that re-
stricts the use and redisclosure of the
information by the participants in the
proceeding; we may offer the informa-
tion for inspection by the court in cam-
era and under seal; or we may arrange
for the court to exclude information
identifying individuals from that por-
tion of the record of the proceedings
that is available to the public. We will
make these determinations in accord-
ance with §401.140.

(g) Other regulations on request for tes-
timony, subpoenas and production of
records in legal proceedings. See 20 CFR
part 403 of this chapter for additional
rules covering disclosure of informa-
tion and records governed by this part
and requested in connection with legal
proceedings.

[72 FR 20941, Apr. 27, 2007]

§401.185 Other specific recipients.

In addition to disclosures we make
under the routine use provision, we
also release information to—

(a) The Bureau of the Census for pur-
poses of planning or carrying out a cen-
sus, survey, or related activity; and

(b) The National Archives of the
United States if the record has suffi-
cient historical or other value to war-
rant its continued preservation by the
United States Government. We also
disclose a record to the Administrator
of General Services for a determination
of whether the record has such a value.
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§401.190 Deceased persons.

We do not consider the disclosure of
information about a deceased person to
be a clearly unwarranted invasion of
that person’s privacy. However, in dis-
closing information about a deceased
person, we follow the principles in
§401.115 to insure that the privacy
rights of a living person are not vio-
lated.

§401.195 Situations not specified in
this part.

If no other provision in this part spe-
cifically allows SSA to disclose infor-
mation, the Commissioner or designee
may disclose this information if not
prohibited by Federal law. For exam-
ple, the Commissioner or designee may
disclose information necessary to re-
spond to life threatening situations.

§401.200 Blood donor locator service.

(a) General. We will enter into ar-
rangements with State agencies under
which we will furnish to them at their
request the last known personal mail-
ing addresses (residence or post office
box) of blood donors whose blood dona-
tions show that they are or may be in-
fected with the human immuno-
deficiency virus which causes acquired
immune deficiency syndrome. The
State agency or other authorized per-
son, as defined in paragraph (b) of this
section, will then inform the donors
that they may need medical care and
treatment. The safeguards that must
be used by authorized persons as a con-
dition to receiving address information
from the Blood Donor Locator Service
are in paragraph (g) of this section, and
the requirements for a request for ad-
dress information are in paragraph (d)
of this section.

(b) Definitions. State means the 50
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, the Common-
wealth of Northern Marianas, and the
Trust Territory of the Pacific Islands.

Authorized person means—

(1) Any agency of a State (or of a po-
litical subdivision of a State) which
has duties or authority under State law
relating to the public health or other-
wise has the duty or authority under
State law to regulate blood donations;
and
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(2) Any entity engaged in the accept-
ance of blood donations which is 1li-
censed or registered by the Food and
Drug Administration in connection
with the acceptance of such blood do-
nations, and which provides for—

(i) The confidentiality of any address
information received pursuant to the
rules in this part and section 1141 of
the Social Security Act and related
blood donor records;

(ii) Blood donor notification proce-
dures for individuals with respect to
whom such information is requested
and a finding has been made that they
are or may be infected with the human
immunodeficiency virus; and

(iii) Counseling services for such in-
dividuals who have been found to have
such virus. New counseling programs
are not required, and an entity may
use existing counseling programs or re-
ferrals to provide these services.

Related blood donor records means any
record, list, or compilation established
in connection with a request for ad-
dress information which indicates, di-
rectly or indirectly, the identity of any
individual with respect to whom a re-
quest for address information has been
made pursuant to the rules in this part.

(c) Use of social security number for
identification. A State or an authorized
person in the State may require a
blood donor to furnish his or her social
security number when donating blood.
The number may then be used by an
authorized person to identify and lo-
cate a donor whose blood donation in-
dicates that he or she is or may be in-
fected with the human immuno-
deficiency virus.

(d) Request for address of blood donor.
An authorized person who has been un-
able to locate a blood donor at the ad-
dress he or she may have given at the
time of the blood donation may request
assistance from the State agency
which has arranged with us to partici-
pate in the Blood Donor Locator Serv-
ice. The request to the Blood Donor Lo-
cator Service must—

(1) Be in writing;

(2) Be from a participating State
agency either on its own behalf as an
authorized person or on behalf of an-
other authorized person;
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(3) Indicate that the authorized per-
son meets the confidentiality safe-
guards of paragraph (g) of this section;
and

(4) Include the donor’s name and so-
cial security number, the addresses at
which the authorized person attempted
without success to contact the donor,
the date of the blood donation if avail-
able, a statement that the donor has
tested positive for the human immuno-
deficiency virus according to the latest
Food and Drug Administration stand-
ards or that the history of the subse-
quent use of the donated blood or blood
products indicates that the donor has
or may have the human immuno-
deficiency virus, and the name and ad-
dress of the requesting blood donation
facility.

(e) SSA response to request for address.
After receiving a request that meets
the requirements of paragraph (d) of
this section, we will search our records
for the donor’s latest personal mailing
address. If we do not find a current ad-
dress, we will request that the Internal
Revenue Service search its tax records
and furnish us any personal mailing ad-
dress information from its files, as re-
quired under section 6103(m)(6) of the
Internal Revenue Code. After com-
pleting these searches, we will provide
to the requesting State agency either
the latest mailing address available for
the donor or a response stating that we
do not have this information. We will
then destroy the records or delete all
identifying donor information related
to the request and maintain only the
information that we will need to mon-
itor the compliance of authorized per-
sons with the confidentiality safe-
guards contained in paragraph (g) of
this section.

(f) SSA refusal to furnish address. If we
determine that an authorized person
has not met the requirements of para-
graphs (d) and (g) of this section, we
will not furnish address information to
the State agency. In that case, we will
notify the State agency of our deter-
mination, explain the reasons for our
determination, and explain that the
State agency may request administra-
tive review of our determination. The
Commissioner of Social Security or a
delegate of the Commissioner will con-
duct this review. The review will be
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based on the information of record and
there will not be an opportunity for an
oral hearing. A request for administra-
tive review, which may be submitted
only by a State agency, must be in
writing. The State agency must send
its request for administrative review to
the Commissioner of Social Security,
6401 Security Boulevard, Baltimore,
MD 21235, within 60 days after receiving
our notice refusing to give the donor’s
address. The request for review must
include supporting information or evi-
dence that the requirements of the
rules in this part have been met. If we
do not furnish address information be-
cause an authorized person failed to
comply with the confidentiality safe-
guards of paragraph (g) of this section,
the State agency will have an oppor-
tunity to submit evidence that the au-
thorized person is now in compliance.
If we then determine, based on our re-
view of the request for administrative
review and the supporting evidence,
that the authorized person meets the
requirements of the rules in this part,
we will respond to the address request
as provided in paragraph (e) of this sec-
tion. If we determine on administrative
review that the requirements have not
been met, we will notify the State
agency in writing of our decision. We
will make our determination within 30
days after receiving the request for ad-
ministrative review, unless we notify
the State agency within this 30-day
time period that we will need addi-
tional time. Our determination on the
request for administrative review will
give the findings of fact, the reasons
for the decision, and what actions the
State agency should take to ensure
that it or the blood donation facility is
in compliance with the rules in this
part.

(g) Safeguards to ensure confidentiality
of blood donor records. We will require
assurance that authorized persons have
established and continue to maintain
adequate safeguards to protect the con-
fidentiality of both address informa-
tion received from the Blood Donor Lo-
cator Service and related blood donor
records. The authorized person must,
to the satisfaction of the Secretary—

(1) Establish and maintain a system
for standardizing records which in-
cludes the reasons for requesting the



Pt. 401, App. A

addresses of blood donors, dates of the
requests, and any disclosures of address
information;

(2) Store blood donors’ addresses re-
ceived from the Blood Donor Locator
Service and all related blood donor
records in a secure area or place that is
physically safe from access by persons
other than those whose duties and re-
sponsibilities require access;

(3) Restrict access to these records to
authorized employees and officials who
need them to perform their official du-
ties related to notifying blood donors
who are or may be infected with the
human immunodeficiency virus that
they may need medical care and treat-
ment;

(4) Advise all personnel who will have
access to the records of the confiden-
tial nature of the information, the
safeguards required to protect the in-
formation, and the civil and criminal
sanctions for unauthorized use or dis-
closure of the information;

(5) Destroy the address information
received from the Blood Donor Locator
Service, as well as any records estab-
lished in connection with the request
which indicate directly or indirectly
the identity of the individual, after no-
tifying or attempting to notify the
donor at the address obtained from the
Blood Donor Locator Service; and

(6) Upon request, report to us the pro-
cedures established and utilized to en-
sure the confidentiality of address in-
formation and related blood donor
records. We reserve the right to make
onsite inspections to ensure that these
procedures are adequate and are being
followed and to request such informa-
tion as we may need to ensure that the
safeguards required in this section are
being met.

(h) Unauthorized disclosure. Any offi-
cial or employee of the Federal Gov-
ernment, a State, or a blood donation
facility who discloses blood donor in-
formation, except as provided for in
this section or under a provision of
law, will be subject to the same crimi-
nal penalty as provided in section
7213(a) of the Internal Revenue Code of
1986 for the unauthorized disclosure of
tax information.
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APPENDIX A TO PART 401 —EMPLOYEE
STANDARDS OF CONDUCT

(a) General. All SSA employees are re-
quired to be aware of their responsibilities
under the Privacy Act of 1974, 5 U.S.C. 552a.
Regulations implementing the Privacy Act
are set forth in this part. Instruction on the
requirements of the Act and regulation shall
be provided to all new employees of SSA. In
addition, supervisors shall be responsible for
assuring that employees who are working
with systems of records or who undertake
new duties which require the use of systems
of records are informed of their responsibil-
ities. Supervisors shall also be responsible
for assuring that all employees who work
with such systems of records are periodically
reminded of the requirements of the Privacy
Act and are advised of any new provisions or
interpretations of the Act.

(b) Penalties. (1) All employees must guard
against improper disclosure of records which
are governed by the Privacy Act. Because of
the serious consequences of improper inva-
sions of personal privacy, employees may be
subject to disciplinary action and criminal
prosecution for knowing and willful viola-
tions of the Privacy Act and regulation. In
addition, employees may also be subject to
disciplinary action for unknowing or
unwillful violations, where the employee had
notice of the provisions of the Privacy Act
and regulations and failed to inform himself
or herself sufficiently or to conduct himself
or herself in accordance with the require-
ments to avoid violations.

(2) SSA may be subjected to civil liability
for the following actions undertaken by its
employees:

(a) Making a determination under the Pri-
vacy Act and §§401.65 and 401.70 not to amend
an individual’s record in accordance with his
or her request, or failing to make such re-
view in conformity with those provisions;

(b) Refusing to comply with an individual’s
request for notification of or access to a
record pertaining to him or her;

(c) Failing to maintain any record per-
taining to any individual with such accu-
racy, relevance, timeliness, and complete-
ness as is necessary to assure fairness in any
determination relating to the qualifications,
character, rights, or opportunities of, or ben-
efits to the individual that may be made on
the basis of such a record, and consequently
makes a determination which is adverse to
the individual; or

(d) Failing to comply with any other provi-
sion of the Act or any rule promulgated
thereunder, in such a way as to have an ad-
verse effect on an individual.

(3) An employee may be personally subject
to criminal liability as set forth below and in
5 U.S.C. 552a (i):
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(a) Willful disclosure. Any officer or em-
ployee of SSA, who by virtue of his employ-
ment or official position, has possession of,
or access to, agency records which contain
individually identifiable information the dis-
closure of which is prohibited by the Privacy
Act or by rules or regulations established
thereunder, and who, knowing that disclo-
sure of the specific material is so prohibited,
willfully discloses the material in any man-
ner to any person or agency not entitled to
receive it, shall be guilty of a misdemeanor
and may be fined not more than $5,000.

(b) Notice requirements. Any officer or em-
ployee of SSA who willfully maintains a sys-
tem of records without meeting the notice
requirements [of the Privacy Act] shall be
guilty of a misdemeanor and may be fined
not more than $5,000.

(c) Rules governing employees not working
with systems of records. Employees whose du-
ties do not involve working with systems of
records will not generally disclose to any
one, without specific authorization from
their supervisors, records pertaining to em-
ployees or other individuals which by reason
of their official duties are available to them.
Notwithstanding the above, the following
records concerning Federal employees are a
matter of public record and no further au-
thorization is necessary for disclosure:

(1) Name and title of individual.

(2) Grade classification or equivalent and
annual rate of salary.

(3) Position description.

In addition, employees shall disclose
records which are listed in SSA’s Freedom of
Information Regulation as being available to
the public. Requests for other records will be
referred to the responsible SSA Freedom of
Information Officer. This does not preclude
employees from discussing matters which
are known to them personally, and without
resort to a record, to official investigators of
Federal agencies for official purposes such as
suitability checks, Equal Employment Op-
portunity investigations, adverse action pro-
ceedings, grievance proceedings, etc.

(d) Rules governing employees whose duties
require use or reference to systems of records.
Employees whose official duties require that
they refer to, maintain, service, or otherwise
deal with systems of records (hereinafter re-
ferred to as ‘‘Systems Employees’’) are gov-
erned by the general provisions. In addition,
extra precautions are required and systems
employees are held to higher standards of
conduct.

(1) Systems Employees shall:

(a) Be informed with respect to their re-
sponsibilities under the Privacy Act;

(b) Be alert to possible misuses of the sys-
tem and report to their supervisors any po-
tential or actual use of the system which
they believe is not in compliance with the
Privacy Act and regulation;
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(c) Disclose records within SSA only to an
employee who has a legitimate need to know
the record in the course of his or her official
duties;

(d) Maintain records as accurately as prac-
ticable.

(e) Consult with a supervisor prior to tak-
ing any action where they are in doubt
whether such action is in conformance with
the Act and regulation.

(2) Systems employees shall not:

(a) Disclose in any form records from a sys-
tem of records except (1) with the consent or
at the request of the subject individual; or
(2) where its disclosure is permitted under
§401.110.

(b) Permit unauthorized individuals to be
present in controlled areas. Any unauthor-
ized individuals observed in controlled areas
shall be reported to a supervisor or to the
guard force.

(¢) Knowingly or willfully take action
which might subject SSA to civil liability.

(d) Make any arrangements for the design,
development, or operation of any system of
records without making reasonable effort to
provide that the system can be maintained
in accordance with the Act and regulation.

(e) Contracting officers. In addition to any
applicable provisions set forth above, those
employees whose official duties involve en-
tering into contracts on behalf of SSA shall
also be governed by the following provisions:

(1) Contracts for design, or development of
systems and equipment. The contracting offi-
cer shall not enter into any contract for the
design or development of a system of
records, or for equipment to store, service or
maintain a system of records unless the con-
tracting officer has made reasonable effort
to ensure that the product to be purchased is
capable of being used without violation of
the Privacy Act or the regulations in this
part. He shall give special attention to provi-
sion of physical safeguards.

(2) Contracts for the operation of systems of
records. The Contracting Officer, in conjunc-
tion with other officials whom he feels ap-
propriate, shall review all proposed contracts
providing for the operation of systems of
records prior to execution of the contracts to
determine whether operation of the system
of records is for the purpose of accomplishing
a Department function. If it is determined
that the operation of the system is to accom-
plish an SSA function, the contracting offi-
cer shall be responsible for including in the
contract appropriate provisions to apply the
provisions of the Privacy Act and regulation
to the system, including prohibitions against
improper release by the contractor, his em-
ployees, agents, or subcontractors.

(3) Other service contracts. Contracting offi-
cers entering into general service contracts
shall be responsible for determining the ap-
propriateness of including provisions in the
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contract to prevent potential misuse (inad-
vertent or otherwise) by employees, agents,
or subcontractors of the contractor.

(f) Rules governing SSA officials responsible
for managing systems of records. In addition to
the requirements for Systems Employees,
SSA officials responsible for managing sys-
tems of records as described in §401.40(c)
(system managers) shall:

(1) Respond to all requests for notification
of or access, disclosure, or amendment of
records in a timely fashion in accordance
with the Privacy Act and regulation;

(2) Make any amendment of records accu-
rately and in a timely fashion;

(3) Inform all persons whom the accounting
records show have received copies of the
record prior to the amendments of the cor-
rection; and

(4) Associate any statement of disagree-
ment with the disputed record, and

(a) Transmit a copy of the statement to all
persons whom the accounting records show
have received a copy of the disputed record,
and

(b) Transmit that statement with any fu-
ture disclosure.

[62 FR 4143, Jan. 29, 1997, as amended at 72
FR 69617, Dec. 10, 2007]
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public interest.

402.190 Officials who may deny a request for
records under FOIA.

402.195 How a request is denied.

402.200 How to appeal a decision denying all
or part of a request.

402.205 U.S. District Court action.

AUTHORITY: Secs. 205, 702(a)(5), and 1106 of
the Social Security Act; (42 U.S.C. 405,
902(a)(5), and 1306); 5 U.S.C. 552 and 5b52a; 8
U.S.C. 1360; 18 U.S.C. 1905; 26 U.S.C. 6103; 30
U.S.C. 923b; 31 U.S.C. 9701; E.O. 12600, 52 FR
23781, 3 CFR, 1987 Comp., p. 235.

SOURCE: 62 FR 4154, Jan. 29, 1997, unless
otherwise noted.

§402.5 Scope and purpose.

The rules in this part relate to the
availability to the public, pursuant to
the Freedom of Information Act (FOIA)
5 U.S.C. 552, of records of the Social Se-
curity Administration (SSA). They de-
scribe how to make a FOIA request;
who can release records and who can
decide not to release; how much time it
should take to make a determination
regarding release; what fees may be
charged; what records are available for
public inspection; why some records
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are not released; and your right to ap-
peal and then go to court if we refuse
to release records. The rules in this
part do not revoke, modify, or super-
sede the regulations of SSA relating to
disclosure of information in part 401 of
this chapter.

§402.10 Policy.

As a general policy, SSA follows a
balanced approach in administering
FOIA. We not only recognize the right
of public access to information in the
possession of SSA, but also protect the
integrity of internal processes. In addi-
tion, we recognize the legitimate inter-
ests of organizations or persons who
have submitted records to SSA or who
would otherwise be affected by release
of records. For example, we have no
discretion to release certain records,
such as trade secrets and confidential
commercial information, prohibited
from release by law. This policy calls
for the fullest responsible disclosure
consistent with those requirements of
administrative necessity and confiden-
tiality which are recognized in the
FOIA.

§402.15 Relationship between the
FOIA and the Privacy Act of 1974.

(a) Coverage. The FOIA and the rules
in this part apply to all SSA records.
The Privacy Act, 5 U.S.C. 552a, applies
to records that are about individuals,
but only if the records are in a system
of records. ‘“‘Individuals” and ‘‘system
of records” are defined in the Privacy
Act and in 20 CFR 401.25.

(b) Requesting your own records. If you
are an individual and request records,
then to the extent you are requesting
your own records in a system of
records, we will handle your request
under the Privacy Act. If there is any
record that we need not release to you
under those provisions, we will also
consider your request under the FOIA
and this rule, and we will release the
record to you if the FOIA requires it.

(c) Requesting another individual’s
record. Whether or not you are an indi-
vidual, if you request records that are
about an individual (other than your-
self) and that are in a system of
records, we will handle your request
under the FOIA and the rules in this
part. However, if our disclosure in re-
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sponse to your request would be per-
mitted by the Privacy Act’s disclosure
provision, (b U.S.C. 552a(b)), for reasons
other than the requirements of the
FOIA, and if we decide to make the dis-
closure, then we will not handle your
request under the FOIA and the rules
in this part. For example, when we
make routine use disclosures pursuant
to requests, we do not handle them
under the FOIA and the rules in this
part. (‘“‘Routine use’ is defined in the
Privacy Act and in 20 CFR 401.25.) If we
handle your request under the FOIA
and the rules in this part and the FOIA
does not require releasing the record to
you, then the Privacy Act may pro-
hibit the release and remove our dis-
cretion to release.

§402.20 Requests not handled under
the FOIA.

(a) We will not handle your request
under the FOIA and the regulations in
this part to the extent it asks for
records that are currently available, ei-
ther from SSA or from another part of
the Federal Government, under a sepa-
rate statute that provides specific ac-
tivity for charging fees for those
records. For example, we will not han-
dle your request under the FOIA and
the regulations in this part to the ex-
tent it asks for detailed earnings state-
ments under the Social Security pro-
gram.

(b) We will not handle your request
under the FOIA and the regulations in
this part if you are seeking a record
that is distributed by SSA as part of its
regular program activity, for example,
public information leaflets distributed
by SSA.

§402.25 Referral of requests outside of
SSA.

If you request records that were cre-
ated by, or provided to us by, another
Federal agency, and if that agency as-
serts control over the records, we may
refer the records and your request to
that agency. We may likewise refer re-
quests for classified records to the
agency that classified them. In these
cases, the other agency will process
and respond to your request, to the ex-
tent it concerns those records, under
that agency’s regulation, and you need
not make a separate request to that
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agency. We will notify you when we
refer your request to another agency.

§402.30 Definitions.

As used in this part,

Agency means any executive depart-
ment, military department, govern-
ment corporation, government con-
trolled corporation, or other establish-
ment in the executive branch of the
Federal Government, or any inde-
pendent regulatory agency. A private
organization is not an agency even if it
is performing work under contract
with the Government or is receiving
Federal financial assistance. Grantee
and contractor records are not subject
to the FOIA unless they are in the pos-
session or under the control of SSA or
its agents. Solely for the purpose of
disclosure under the FOIA, we consider
records of individual beneficiaries lo-
cated in the State Disability Deter-
mination Services (DDS) to be agency
records.

Commercial use means, when referring
to a request, that the request is from
or on behalf of one who seeks informa-
tion for a use or purpose that furthers
the commercial, trade, or profit inter-
ests of the requester or of a person on
whose behalf the request is made.
Whether a request is for a commercial
use depends on the purpose of the re-
quest and the use to which the records
will be put. The identity of the re-
quester (individual, non-profit corpora-
tion, for-profit corporation) and the na-
ture of the records, while in some cases
indicative of that purpose or use, are
not necessarily determinative. When a
request is from a representative of the
news media, a purpose or use Ssup-
porting the requester’s news dissemina-
tion function is not a commercial use.

Duplication means the process of
making a copy of a record and sending
it to the requester, to the extent nec-
essary to respond to the request. Such
copies include paper copy, microfilm,
audio-visual materials, and magnetic
tapes, cards, and discs.

Educational institution means a pre-
school, elementary or secondary
school, institution of undergraduate or
graduate higher education, or institu-
tion of professional or vocational edu-
cation, which operates a program of
scholarly research.
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Freedom of Information Act or FOIA
means 5 U.S.C. 552.

Freedom of Information Officer means
an SSA official who has been delegated
the authority to authorize disclosure of
or withhold records and assess, waive,
or reduce fees in response to FOIA re-
quests.

Non-commercial scientific institution
means an institution that is not oper-
ated substantially for purposes of fur-
thering its own or someone else’s busi-
ness, trade, or profit interests, and that
is operated for purposes of conducting
scientific research whose results are
not intended to promote any particular
product or industry.

Records means any information main-
tained by an agency, regardless of
forms or characteristics, that is made
or received in connection with official
business. This includes handwritten,
typed, or printed documents (such as
memoranda, books, brochures, studies,
writings, drafts, letters, transcripts,
and minutes) and material in other
forms, such as punchcards; magnetic
tapes; cards; computer discs or other
electronic formats; paper tapes; audio
or video recordings; maps; photo-
graphs; slides; microfilm; and motion
pictures. It does not include objects or
articles such as exhibits, models,
equipment, and duplication machines,
audiovisual processing materials, or
computer software. It does not include
personal records of an employee, or
books, magazines, pamphlets, or other
reference material in formally orga-
nized and officially designated SSA 1i-
braries, where such materials are avail-
able under the rules of the particular
library.

Representative of the mnews media
means a person actively gathering in-
formation for an entity organized and
operated to publish or broadcast news
to the public. News media entities in-
clude television and radio broadcasters,
publishers of periodicals who distribute
their products to the general public or
who make their products available for
purchase or subscription by the general
public, and entities that may dissemi-
nate news through other media (e.g.,
electronic dissemination of text). We
will treat freelance journalists as rep-
resentatives of a news media entity if
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they can show a likelihood of publica-
tion through such an entity. A publica-
tion contract is such a basis, and the
requester’s past publication record
may show such a basis.

Request means asking for records,
whether or not you refer specifically to
the FOIA. Requests from Federal agen-
cies and court orders for documents are
not included within this definition.

Review means, when used in connec-
tion with processing records for a com-
mercial use request, examining the
records to determine what portions, if
any, may be withheld, and any other
processing that is necessary to prepare
the records for release. It includes only
the examining and processing that are
done the first time we analyze whether
a specific exemption applies to a par-
ticular record or portion of a record. It
does not include examination done in
the appeal stage with respect to an ex-
emption that was applied at the initial
request stage. However, if we initially
withhold a record under one exemp-
tion, and on appeal we determine that
that exemption does not apply, then
examining the record in the appeal
stage for the purpose of determining
whether a different exemption applies
is included in review. It does not in-
clude the process of researching or re-
solving general legal or policy issues
regarding exemptions.

Search means looking for records or
portions of records responsive to a re-
quest. It includes reading and inter-
preting a request, and also page-by-
page and line-by-line examination to
identify responsive portions of a docu-
ment. However, it does not include
line-by-line examination where merely
duplicating the entire page would be a
less expensive and quicker way to com-
ply with the request.

[62 FR 4154, Jan. 29, 1997, as amended at 63
FR 35132, June 29, 1998, 66 FR 2809, Jan. 12,
2001]

§402.35

(a) Methods of publication. Materials
we are required to publish pursuant to
the provisions of 5 U.S.C. 552 (a)(1) and
(a)(2), we publish in one of the fol-
lowing ways:

(1) By publication in the FEDERAL
REGISTER of Social Security Adminis-
tration regulations, and by their subse-

Publication.
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quent inclusion in the Code of Federal
Regulations;

(2) By publication in the FEDERAL
REGISTER of appropriate general no-
tices;

(3) By other forms of publication,
when incorporated by reference in the
FEDERAL REGISTER with the approval
of the Director of the Federal Register;
and

(4) By publication in the ‘‘Social Se-
curity Rulings’ of indexes of preceden-
tial social security orders and opinions
issued in the adjudication of claims,
statements of policy and interpreta-
tions which have been adopted but
have not been published in the FED-
ERAL REGISTER. The ‘‘Social Security
Rulings” may be purchased through
the Government Printing Office (See
§402.40).

(b) Publication of rulings. Although
not required pursuant to 5 U.S.C. 552
(a)(1) and (a)(2), we publish the fol-
lowing rulings in the FEDERAL REG-
ISTER as well as by other forms of pub-
lication:

(1) We publish Social Security Rul-
ings in the FEDERAL REGISTER under
the authority of the Commissioner of
Social Security. They are binding on
all components of the Social Security
Administration. These rulings rep-
resent precedent final opinions and or-
ders and statements of policy and in-
terpretations that we have adopted.

(2) We publish Social Security Acqui-
escence Rulings in the FEDERAL REG-
ISTER under the authority of the Com-
missioner of Social Security. They are
binding on all components of the So-
cial Security Administration, except
with respect to claims subject to the
relitigation procedures established in
20 CFR  404.985(c), 410.670c, and
416.1485(c). For a description of Social
Security Acquiescence Rulings, see 20
CFR 404.985(b), 410.670c(b), and
416.1485(b) of this title.

(c) Availability for inspection. To the
extent practicable and to further assist
the public, we make available for in-
spection at the address specified in
§402.135 those materials which are pub-
lished in the FEDERAL REGISTER pursu-
ant to 5 U.S.C. 5562(a)(1).

(d) Availability by telecommunications.
To the extent practicable, we will
make available by means of computer
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telecommunications the indices and
other records that are available for in-
spection.

[62 FR 4154, Jan. 29, 1997, as amended at 63
FR 35132, June 29, 1998; 656 FR 16813, Mar. 30,
2000; 72 FR 36360, July 3, 2007]

§402.40 Publications for sale.

The following publications con-
taining information pertaining to the
program, organization, functions, and
procedures of the Social Security Ad-
ministration may be purchased from
the Superintendent of Documents, Gov-
ernment Printing Office, Washington,
DC 20402:

(a) Title 20, parts 400-499 of the Code
of Federal Regulations.

(b) FEDERAL REGISTER issues.

(c) Compilation of the Social Secu-
rity Laws.

(d) Social Security Rulings.

(e) Social Security Handbook. The
information in the Handbook is not of
precedent or interpretative force.

(f) Social Security Bulletin.

(g) Social Security Acquiescence Rul-
ings.

(h) SSA Publications on CD-ROM.

[62 FR 4154, Jan. 29, 1997, as amended at 63
FR 35132, June 29, 1998]

§402.45 Availability of records.

(a) What records are available. 5 U.S.C.
562, also known as the FOIA, permits
any person to see, and get a copy of,
any Federal agency’s records unless
the material is exempt from manda-
tory disclosure as described in §402.70
of this part.

(b) FOIA. Under the FOIA, we are
also required to make available to the
public the instructional manuals issued
to our employees, general statements
of policy, and other materials which
are used in processing claims and
which are not published in the FED-
ERAL REGISTER, and an index of these
manuals and materials.

(c) Record citation as precedent. We
will not use or cite any record de-
scribed in paragraph (b) of this section
as a precedent for an action against a
person unless we have indexed the
record and published it or made it
available, or unless the person has
timely notice of the record.

(d) Electronic Reading Room. We will
prepare an index of records which have
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become or are likely to become the
subject of subsequent requests. The
index, and, to the extent practicable,
the records will be made available on
the Internet or by other computer tele-
communications means.

(e) Federal employees. We will not dis-
close information when the informa-
tion sought is lists of telephone num-
bers and/or duty stations of one or
more Federal employees if the disclo-
sure, as determined at the discretion of
the official responsible for custody of
the information, would place em-
ployee(s) at risk of injury or other
harm. Also, we will not disclose the re-
quested information if the information
is protected from mandatory disclosure
under an exemption of the Freedom of
Information Act.

[62 FR 4154, Jan. 29, 1997, as amended at 63
FR 35132, June 29, 1998; 72 FR 69617, Dec. 10,
2007]

§402.50 Availability of administrative
staff manuals.

All administrative staff manuals of
the Social Security Administration
and instructions to staff personnel
which contain policies, procedures, or
interpretations that affect the public
are available for inspection and copy-
ing. A complete listing of such mate-
rials is published in the Index of Ad-
ministrative Staff Manuals and In-
structions. These manuals are gen-
erally not printed in a sufficient quan-
tity to permit sale or other general dis-
tribution to the public. Selected mate-
rial is maintained at district offices
and field offices and may be inspected
there. See §§402.55 and 402.60 for a list-
ing of this material.

§402.55 Materials available at district
offices and branch offices.

(a) Materials available for inspection.
The following are available or will be
made available for inspection at the
district offices and branch offices:

(1) Compilation of the Social Secu-
rity Laws.

(2) Social Security Administration
regulations under the retirement, sur-
vivors, disability, and supplemental se-
curity income programs, i.e., 20 CFR
parts 401, 402, 404, 416, and 422; and the
Social Security Administration’s regu-
lations under part B of title IV (Black
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Lung Benefits) of the Federal Coal
Mine Health and Safety Act of 1969, 20
CFR part 410.

(3) Social Security Rulings.

(4) Social Security Handbook.

(b) Social Security Acquiescence Rul-
ings.

(b) Materials available for inspection
and copying. The following materials
are available or will be made available
for inspection and copying at the dis-
trict offices and branch offices (fees
may be applicable per §§402.155 through
402.185):

(1) SSA Program Operations Manual
System.

(2) SSA Organization Manual.

(3) Handbook for State Social Secu-
rity Administrators.

(4) Indexes to the materials listed in
paragraph (a) of this section and in this
paragraph (b) and an index to the Hear-
ings, Appeals and Litigation Law
(HALLEX) manual.

(5) Index of Administrative Staff
Manuals and Instructions.

§402.60 Materials in field offices of the
Office of Hearings and Appeals.

(a) Materials available for inspection.
The following materials are available
for inspection in the field offices of the
Office of Hearings and Appeals:

(1) Regulations of the Social Security
Administration (see §402.55(a)(2)).

(2) Title 5, United States Code.

(3) Compilation of the Social Secu-
rity Laws.

(4) Social Security Rulings.

(5) Social Security Handbook.

(6) Social Security Acquiescence Rul-
ings.

(b) The Hearings, Appeals and Litiga-
tion Law (HALLEX) manual is avail-
able for inspection and copying in the
field offices of the Office of Hearings
and Appeals (fees may be applicable per
§§402.155 through 402.185).

§402.65

We have some information about
health care programs under titles
XVIII and XIX (Medicare and Medicaid)
of the Social Security Act. We follow
the rules in 42 CFR part 401 in deter-
mining whether to provide any portion
of it to a requester.

Health care information.
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§402.70 Reasons for withholding some
records.

Section 552(b) of the Freedom of In-
formation Act contains nine exemp-
tions to the mandatory disclosure of
records. We describe these exemptions
in §§402.75 through 402.110 of this part
and explain how we apply them to dis-
closure determinations. (In some cases
more than one exemption may apply to
the same document.) Information ob-
tained by the agency from any indi-
vidual or organization, furnished in re-
liance on a provision for confiden-
tiality authorized by applicable statute
or regulation, will not be disclosed, to
the extent it can be withheld under one
of these exemptions. This section does
not itself authorize the giving of any
pledge of confidentiality by any officer
or employee of the agency.

§402.75 Exemption one for with-
holding records: National defense
and foreign policy.

We are not required to release
records that, as provided by FOIA, are
‘‘(a) specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy and (b)
are in fact properly classified pursuant
to such Executive Order.” Executive
Order No. 12958 (1995) (3 CFR, 1987
Comp., p. 235) provides for such classi-
fication. When the release of certain
records may adversely affect U.S. rela-
tions with foreign countries, we usu-
ally consult with officials of those
countries or officials of the Depart-
ment of State. Also, we may on occa-
sion have in our possession records
classified by some other agency. We
may refer your request for such records
to the agency that classified them and
notify you that we have done so.

§402.80 Exemption two for with-
holding records: Internal personnel
rules and practices.

We are not required to release
records that are ‘‘related solely to the
internal personnel rules and practices
of an agency.” Under this exemption,
we may withhold routine internal
agency practices and procedures. For
example, we may withhold guard
schedules and rules governing parking
facilities or lunch periods. Also under
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this exemption, we may withhold inter-
nal records whose release would help
some persons circumvent the law or
agency regulations. For example, we
ordinarily do not disclose manuals that
instruct our investigators or auditors
how to investigate possible violations
of law, to the extent that this release
would help some persons circumvent
the law.

§402.85 Exemption three for with-
holding records: Records exempted
by other statutes.

We are not required to release
records if another statute specifically
allows or requires us to withhold them.
We may use another statute to justify
withholding only if it absolutely pro-
hibits disclosure or if it sets forth cri-
teria to guide our decision on releasing
or identifies particular types of mate-
rial to be withheld. We often use this
exemption to withhold information re-
garding a worker’s earnings which is
tax return information under section
6103 of the Internal Revenue Code.

§402.90 Exemption four for with-
holding records: Trade secrets and
confidential commercial or finan-
cial information.

We will withhold trade secrets and
commercial or financial information
that is obtained from a person and is
privileged or confidential.

(a) Trade secrets. A trade secret is a
secret, commercially valuable plan,
formula, process, or device that is used
for the making, preparing,
compounding, or processing of trade
commodities and that can be said to be
the end product of either innovation or
substantial effort. There must be a di-
rect relationship between the trade se-
cret and the productive process.

(b) Commercial or financial informa-
tion. We will not disclose records whose
information is ‘‘commercial or finan-
cial,” is obtained from a person, and is
“privileged or confidential.”

(1) Information is ‘‘commercial or fi-
nancial” if it relates to businesses,
commerce, trade, employment, profits,
or finances (including personal fi-
nances). We interpret this category
broadly.

(2) Information is ‘‘obtained from a
person’ if SSA or another agency has
obtained it from someone outside the
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Federal Government or from someone
within the Government who has a com-
mercial or financial interest in the in-
formation. ‘“Person’ includes an indi-
vidual, partnership, corporation, asso-
ciation, State or foreign government,
or other organization. Information is
not ‘‘obtained from a person’ if it is
generated by SSA or another Federal
agency. However, information is ‘‘ob-
tained from a person’ if it is provided
by someone, including but not limited
to an agency employee, who retains a
commercial or financial interest in the
information.

(3) Information is ‘‘privileged” if it
would ordinarily be protected from dis-
closure in civil discovery by a recog-
nized evidentiary privilege, such as the
attorney-client privilege or the work
product privilege. Information may be
privileged for this purpose under a
privilege belonging to a person outside
the government, unless the providing
of the information to the government
rendered the information no longer
protectable in civil discovery.

(4) Information is ‘‘confidential” if it
meets one of the following tests:

(i) Disclosure may impair the govern-
ment’s ability to obtain necessary in-
formation in the future;

(ii) Disclosure would substantially
harm the competitive position of the
person who submitted the information;

(iii) Disclosure would impair other
government interests, such as program
effectiveness and compliance; or

(iv) Disclosure would impair other
private interests, such as an interest in
controlling availability of intrinsically
valuable records, which are sold in the
market by their owner.

(c) Analysis under tests in this section.
The following questions may be rel-
evant in analyzing whether a record
meets one or more of the above tests:

(1) Is the information of a type cus-
tomarily held in strict confidence and
not disclosed to the public by the per-
son to whom it belongs?

(2) What is the general custom or
usage with respect to such information
in the relevant occupation or business?

(3) How many, and what types of, in-
dividuals have access to the informa-
tion?
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(4) What kind and degree of financial
injury can be expected if the informa-
tion is disclosed?

(d) Designation of certain confidential
information. A person who submits
records to the government may des-
ignate part or all of the information in
such records as exempt from disclosure
under Exemption 4 of the FOIA. The
person may make this designation ei-
ther at the time the records are sub-
mitted to the government or within a
reasonable time thereafter. The des-
ignation must be in writing. Where a
legend is required by a request for pro-
posals or request for quotations, pursu-
ant to 48 CFR 352.215-12, then that leg-
end is necessary for this purpose. Any
such designation will expire ten years
after the records were submitted to the
government.

(e) Predisclosure notification. The pro-
cedures in this paragraph apply to
records on which the submitter has
designated information as provided in
paragraph (d) of this section. They also
apply to records that were submitted
to the government where we have sub-
stantial reason to believe that informa-
tion in the records could reasonably be
considered exempt under Exemption 4.
Certain exceptions to these procedures
are stated in paragraph (f) of this sec-
tion.

(1) When we receive a request for
such records, and we determine that we
may be required to disclose them, we
will make reasonable efforts to notify
the submitter about these facts. The
notice will include a copy of the re-
quest, and it will inform the submitter
about the procedures and time limits
for submission and consideration of ob-
jections to disclosure. If we must no-
tify a large number of submitters, we
may do this by posting or publishing a
notice in a place where the submitters
are reasonably likely to become aware
of it.

(2) The submitter has five working
days from receipt of the notice to ob-
ject to disclosure of any part of the
records and to state all bases for its ob-
jections.

(3) We will give consideration to all
bases that have been timely stated by
the submitter. If we decide to disclose
the records, we will notify the sub-
mitter in writing. This notice will
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briefly explain why we did not sustain
its objections. We will include with the
notice a copy of the records about
which the submitter objected, as we
propose to disclose them. The notice
will state that we intend to disclose
the records five working days after the
submitter receives the notice unless we
are ordered by a United States District
Court not to release them.

(4) When a requester files suit under
the FOIA to obtain records covered by
this paragraph, we will promptly notify
the submitter.

(6) Whenever we send a notice to a
submitter under paragraph (e)(1) of this
section, we will notify the requester
that we are giving the submitter a no-
tice and an opportunity to object.
Whenever we send a notice to a sub-
mitter under paragraph (e)(3) of this
section, we will notify the requester of
this fact.

(f) Exceptions to predisclosure notifica-
tion. The notice requirements in para-
graph (e) of this section do not apply in
the following situations:

(1) We decided not to disclose the
records;

(2) The information has previously
been published or made generally
available;

(3) Disclosure is required by a regula-
tion, issued after notice and oppor-
tunity for public comment, that speci-
fies narrow categories of records that
are to be disclosed under the FOIA, but
in this case a submitter may still des-
ignate records as described in para-
graph (d) of this section, and in excep-
tional cases, we may, at our discretion,
follow the notice procedures in para-
graph (e) of this section; or

(4) The designation appears to be ob-
viously frivolous, but in this case we
will still give the submitter the writ-
ten notice required by paragraph (e)(3)
of this section (although this notice
need not explain our decision or in-
clude a copy of the records), and we
will notify the requester as described
in paragraph (e)(5) of this section.

§402.95 Exemption
holding records:
randa.

This exemption covers internal gov-
ernment communications and notes
that fall within a generally recognized

five for with-
Internal memo-
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evidentiary privilege. Internal govern-
ment communications include an agen-
cy’s communications with an outside
consultant or other outside person,
with a court, or with Congress, when
those communications are for a pur-
pose similar to the purpose of privi-
leged intra-agency communications.
Some of the most-commonly applicable
privileges are described in the fol-
lowing paragraphs:

(a) Deliberative process privilege. This
privilege protects predecisional delib-
erative communications. A commu-
nication is protected under this privi-
lege if it was made before a final deci-
sion was reached on some question of
policy and if it expressed recommenda-
tions or opinions on that question. The
purpose of the privilege is to prevent
injury to the quality of the agency de-
cisionmaking process by encouraging
open and frank internal policy discus-
sions, by avoiding premature disclosure
of policies not yet adopted, and by
avoiding the public confusion that
might result from disclosing reasons
that were not in fact the ultimate
grounds for an agency’s decision. Pure-
ly factual material in a deliberative
document is within this privilege only
if it is inextricably intertwined with
the deliberative portions so that it can-
not reasonably be segregated, if it
would reveal the nature of the delibera-
tive portions, or if its disclosure would
in some other way make possible an in-
trusion into the decisionmaking proc-
ess. We will release purely factual ma-
terial in a deliberative document un-
less that material is otherwise exempt.
The privilege continues to protect
predecisional documents even after a
decision is made.

(b) Attormey work product privilege.
This privilege protects documents pre-
pared by or for an agency, or by or for
its representative (typically, our attor-
neys) in anticipation of litigation or
for trial. It includes documents pre-
pared for purposes of administrative
adjudications as well as court litiga-
tion. It includes documents prepared
by program offices as well as by attor-
neys. It includes factual material in
such documents as well as material re-
vealing opinions and tactics. Finally,
the privilege continues to protect the
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documents even after the litigation is
closed.

(c) Attorney-client communication privi-
lege. This privilege protects confiden-
tial communications between a lawyer
and an employee or agent of the Gov-
ernment where there is an attorney-cli-
ent relationship between them (typi-
cally, where the lawyer is acting as at-
torney for the agency and the em-
ployee is communicating on behalf of
the agency) and where the employee
has communicated information to the
attorney in confidence in order to ob-
tain legal advice or assistance.

§402.100 Exemption six: Clearly un-
warranted invasion of personal pri-
vacy.

(a) Documents affected. We may with-
hold records about individuals if disclo-
sure would constitute a clearly unwar-
ranted invasion of their personal pri-
vacy.

(b) Balancing test. In deciding wheth-
er to release records to you that con-
tain personal or private information
about someone else, we weigh the fore-
seeable harm of invading a person’s pri-
vacy against the public interest in dis-
closure. In determining whether disclo-
sure would be in the public interest, we
will consider whether disclosure of the
requested information would shed light
on how a Government agency performs
its statutory duties. However, in our
evaluation of requests for records we
attempt to guard against the release of
information that might involve a vio-
lation of personal privacy because of a
requester being able to ‘‘read between
the lines’ or piece together items that
would constitute information that nor-
mally would be exempt from manda-
tory disclosure under Exemption Six.

(c) Examples. Some of the informa-
tion that we frequently withhold under
Exemption Six is: Home addresses,
ages, and minority group status of our
employees or former employees; social
security numbers; medical information
about individuals who have filed a
claim for disability benefits; names
and addresses of individual bene-
ficiaries of our programs, or benefits
such individuals receive; earnings
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records, claim files, and other personal
information SSA maintains.

[62 FR 4154, Jan. 29, 1997, as amended at 63
FR 35132, June 29, 1998]

§402.105 Exemption seven for with-
holding records: Law enforcement.

We are not required to disclose infor-
mation or records that the government
has compiled for law enforcement pur-
poses. The records may apply to actual
or potential violations of either crimi-
nal or civil laws or regulations. We can
withhold these records only to the ex-
tent that releasing them would cause
harm in at least one of the following
situations:

(a) Enforcement proceedings. We may
withhold information whose release
could reasonably be expected to inter-
fere with prospective or ongoing law
enforcement proceedings. Investiga-
tions of fraud and mismanagement,
employee misconduct, and civil rights
violations may fall into this category.
In certain cases—such as when a fraud
investigation is likely—we may refuse
to confirm or deny the existence of
records that relate to the violations in
order not to disclose that an investiga-
tion is in progress, or may be con-
ducted.

(b) Fair trial or impartial adjudication.
We may withhold records whose release
would deprive a person of a fair trial or
an impartial adjudication because of
prejudicial publicity.

(c) Personal privacy. We are careful
not to disclose information that could
reasonably be expected to constitute
an unwarranted invasion of personal
privacy. When a name surfaces in an
investigation, that person is likely to
be vulnerable to innuendo, rumor, har-
assment, and retaliation.

(d) Confidential sources and informa-
tion. We may withhold records whose
release could reasonably be expected to
disclose the identity of a confidential
source of information. A confidential
source may be an individual; a State,
local, or foreign government agency; or
any private organization. The exemp-
tion applies whether the source pro-
vides information under an express
promise of confidentiality or under cir-
cumstances from which such an assur-
ance could be reasonably inferred.
Also, where the record, or information
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in it, has been compiled by a law en-
forcement authority conducting a
criminal investigation, or by an agency
conducting a lawful national security
investigation, the exemption also pro-
tects all information supplied by a con-
fidential source. Also protected from
mandatory disclosure is any informa-
tion which, if disclosed, could reason-
ably be expected to jeopardize the sys-
tem of confidentiality that assures a
flow of information from sources to in-
vestigatory agencies.

(e) Techniques and procedures. We may
withhold records reflecting special
techniques or procedures of investiga-
tion or prosecution, not otherwise gen-
erally known to the public. In some
cases, it is not possible to describe even
in general terms those techniques
without disclosing the very material to
be withheld. We may also withhold
records whose release would disclose
guidelines for law enforcement inves-
tigations or prosecutions if this disclo-
sure could reasonably be expected to
create a risk that someone could cir-
cumvent requirements of law or of reg-
ulation.

(f) Life and physical safety. We may
withhold records whose disclosure
could reasonably be expected to endan-
ger the life or physical safety of any in-
dividual. This protection extends to
threats and harassment as well as to
physical violence.

[62 FR 4154, Jan. 29, 1997. Redesignated at 63
FR 35132, June 29, 1998]

§402.110 Exemptions eight and nine
for withholding records: Records on
financial institutions; records on
wells.

Exemption eight permits us to with-
hold records about regulation or super-
vision of financial institutions. Exemp-
tion nine permits the withholding of
geological and geophysical information
and data, including maps, concerning
wells.

§402.125 Who may release a record.

Except as otherwise provided by reg-
ulation, only the Deputy Executive Di-
rector for the Office of Public Disclo-
sure, Office of the General Counsel,
SSA, or her or his designee may deter-
mine whether to release any record in
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SSA’s control and possession. This offi-
cial is SSA’s Freedom of Information
Officer. Sections 402.40, 402.55, and
402.60 1list some of the materials which
we have determined may be released.

[62 FR 4154, Jan. 29, 1997, as amended at 68
FR 60295, Oct. 22, 2003]

§402.130 How to request a record.

You may request a record in person
or by mail or by electronic tele-
communications. To the extent prac-
ticable, and in the future, we will at-
tempt to provide access for requests by
telephone, fax, Internet, and e-mail.
Any request should reasonably describe
the record you want. If you have de-
tailed information which would assist
us in identifying that record, please
submit it with your request. We may
charge fees for some requests
(§§402.145-402.175 explain our fees). You
should identify the request as a Free-
dom of Information Act request and
mark the outside of any envelope used
to submit your request as a ‘“‘Freedom
of Information Request.”” The staff at
any Social Security office can help you
prepare this request.

[63 FR 35132, June 29, 1998]

§402.135 Where to send a request.

You may send your request for a
record to: The Deputy Executive Direc-
tor for the Office of Public Disclosure,
Office of the General Counsel, Social
Security Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235.

[62 FR 4154, Jan. 29, 1997, as amended at 68
FR 60295, Oct. 22, 2003]

§402.140 How a request for a record is
processed.

(a) In general, we will make a deter-
mination as to whether a requested
record will be provided within 20 days
(excepting Saturdays, Sundays, and
legal public holidays) after receipt of a
request by the appropriate official (see
§402.135). This 20-day period may be ex-
tended in unusual circumstances by
written notice to you, explaining why
we need additional time, and the exten-
sion may be for up to 10 additional
working days when one or more of the
following situations exist:
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(1) The office processing the request
needs to locate and then obtain the
record from another facility;

(2) We need to locate, obtain, and ap-
propriately examine a large number of
records which are requested in a single
request; or

(3) The office processing the request
needs to consult with another agency
which has a substantial interest in the
subject matter of the request. This
consultation shall be conducted with
all practicable speed.

(b) If we cannot process your request
within 10 additional days, we will no-
tify you and provide you an oppor-
tunity to limit the scope of the request
so that it may be processed within the
additional 10 days, or we will provide
you with an opportunity to arrange
with us an alternative time frame for
processing the request, or for proc-
essing a modified request.

(c) Multi-tracking procedures. We will
establish four tracks for handling re-
quests and the track to which a request
is assigned will depend on the nature of
the request and the estimated proc-
essing time:

(1) Track 1—Requests that can be an-
swered with readily available records
or information. These are the fastest to
process.

(2) Track 2—Requests where we need
records or information from other of-
fices throughout the Agency but we do
not expect that the decision on disclo-
sure will be as time consuming as for
requests in Track 3.

(3) Track 3—Requests which require a
decision or input from another office or
agency and a considerable amount of
time will be needed for that, or the re-
quest is complicated or involves a large
number of records. Usually, these cases
will take the longest to process.

(4) Track 4—Requests that will be ex-
pedited.

(d) We will provide for expedited ac-
cess for requesters who show a ‘‘com-
pelling need” for a speedy response.
The EFOIA describes compelling need
as when the failure to obtain the
records on an expedited basis could rea-
sonably be expected to pose ‘“‘an immi-
nent threat to the life or physical safe-
ty of an individual,” or when the re-
quest is from a person primarily en-
gaged in disseminating information
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(such as a member of the news media),
and there is an ‘‘urgency to inform the
public concerning actual or alleged
Federal Government activity.”” We also
will expedite processing of a request if
the requester explains in detail to our
satisfaction that a prompt response is
needed because the requester may be
denied a legal right, benefit, or remedy
without the requested information, and
that it cannot be obtained elsewhere in
a reasonable amount of time. We will
respond within 10 days to a request for
expedited processing and, if we decide
to grant expedited processing, we will
then notify you of our decision whether
or not to disclose the records requested
as soon as practicable.

[63 FR 35133, June 29, 1998]

§402.145 Responding to your request.

(a) Retrieving records. We are required
to furnish copies of records only when
they are in our possession or we can re-
trieve them from storage. We will
make reasonable efforts to search for
records manually or by automated
means, including any information
stored in an electronic form or format,
except when such efforts would signifi-
cantly interfere with the operation of
our automated information system. If
we have stored the records you want in
the National Archives or another stor-
age center, we will retrieve and review
them for possible disclosure. However,
the Federal Government destroys
many old records, so sometimes it is
impossible to fill requests. Various
laws, regulations, and manuals give the
time periods for keeping records before
they may be destroyed. For example,
there is information about retention of
records in the Records Disposal Act of
1944, 44 U.S.C. 3301 through 3314; the
Federal Property Management Regula-
tions, 41 CFR 101-11.4; and the General
Records Schedules of the National Ar-
chives and Records Administration.

(b) Furnishing records. We will furnish
copies only of records that we have or
can retrieve. We are not required to
create new records or to perform re-
search for you. We may decide to con-
serve Government resources and at the
same time supply the records you need
by consolidating information from var-
ious records rather than copying them
all. For instance, we could extract sec-
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tions from various similar records in-
stead of providing repetitious informa-
tion. We generally will furnish only
one copy of a record. We will make rea-
sonable efforts to provide the records
in the form or format you request if
the record is readily reproducible in
that form or format.

(¢c) Deletions. When we publish or oth-
erwise make available any record, we
may delete information that is exempt
from disclosure. For example, in an
opinion or order, statement of policy,
or other record which relates to a pri-
vate party or parties, the name or
names and other identifying details
may be deleted. When technically fea-
sible, we will indicate the extent of de-
letions on the portion of the record
that is released or published at the
place of the deletion unless including
that indication would harm an interest
protected by an exemption. If we deny
a request, in whole or in part, we will
make a reasonable effort to estimate
the volume of any requested matter
that is not disclosed, unless such an es-
timate would harm an interest pro-
tected by an exemption.

(d) Creation of records. We are not re-
quired to create new records merely to
satisfy a request. However, we will
search manually or by automated
means to locate information that is re-
sponsive to the request. If extensive
computer programming is needed to re-
spond to a request, we may decline to
commit such resources, or if we agree
to do so, we may charge you for the
reasonable cost of doing so. We do not
mean that we will never help you get
information that does not already exist
in our records. However, diverting staff
and equipment from our other respon-
sibilities may not always be possible.

[63 FR 35133, June 29, 1998]

§402.150 Release of records.

(a) Records previously released. If we
have released a record, or a part of a
record, to others in the past, we will
ordinarily release it to you also. How-
ever, we will not release it to you if a
statute forbids this disclosure, and we
will not necessarily release it to you if
an exemption applies in your situation
and it did not apply, or applied dif-
ferently, in the previous situation(s) or
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if the previous release was unauthor-
ized. See §402.45(d) regarding records in
electronic reading rooms.

(b) Poor copy. If we cannot make a
legible copy of a record to be released,
we do not attempt to reconstruct it.
Instead, we furnish the best copy pos-
sible and note its poor quality in our
reply.

[62 FR 4154, Jan. 29, 1997, as amended at 63
FR 35133, June 29, 1998]

§402.155 Fees to be
egories of requests.

Paragraphs (a) through (c) of this
section state, for each category of re-
quest, the type of fees that we will gen-
erally charge. However, for each of
these categories, the fees may be lim-
ited, waived, or reduced for the reasons
given below or for other reasons.

(a) Commercial use request. If your re-
quest is for a commercial use, we will
charge you the costs of search, review,
and duplication.

(b) Educational and scientific institu-
tions and news media. If you are an edu-
cational institution or a non-commer-
cial scientific institution, operated pri-
marily for scholarly or scientific re-
search, or a representative of the news
media, and your request is not for a
commercial use, we will charge you
only for the duplication of documents.
Also, we will not charge you the copy-
ing costs for the first 100 pages of du-
plication.

(c) Other requesters. If your request is
not the kind described by paragraph (a)
or (b) of this section, then we will
charge you only for the search and the
duplication. Also, we will not charge
you for the first two hours of search
time or for the copying costs of the
first 100 pages of duplication.

§402.160 Fees to be charged—general
provisions.

(a) We may charge search fees even if
the records we find are exempt from
disclosure, or even if we do not find
any records at all.

(b) If we are not charging you for the
first two hours of search time, under
paragraph (c) of §402.155, and those two
hours are spent on a computer search,
then the two free hours are the first
two hours of the time needed to access
the information in the computer.

charged—cat-
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(c) If we are not charging you for the
first 100 pages of duplication, under
paragraph (b) or (c) of §402.155, then
those 100 pages are the first 100 pages
of photocopies of standard size pages,
or the first 100 pages of computer print-
out.

(d) We will charge interest on unpaid
bills beginning on the 3lst day fol-
lowing the day the bill was sent.

[62 FR 4154, Jan. 29, 1997, as amended at 63
FR 35134, June 29, 1998]

§402.165

The following is our fee schedule for
providing records and related services
under the FOIA:

(a) Manual searching for or reviewing
of records. When the search or review is
performed by employees at grade GS-1
through GS-8, we will charge an hourly
rate based on the salary of a GS-5, step
7, employee; when done by a GS-9
through GS-14, an hourly rate based on
the salary of a GS-12, step 4, employee;
and when done by a GS-15 or above, an
hourly rate based on the salary of a
GS-15, step 7, employee. In each case,
we will compute the hourly rate by
taking the current hourly rate for the
specified grade and step, adding 16% of
that rate to cover benefits, and round-
ing to the nearest whole dollar. As of
January b, 1997, these rates were $14,
$28, and $50 respectively. These rates
are adjusted as Federal salaries
change. When a search involves em-
ployees at more than one of these lev-
els, we will charge the rate appropriate
for each.

(b) Computer searching and printing.
We will charge the actual cost of oper-
ating the computer plus charges for the
time spent by the operator, at the
rates given in paragraph (a) of this sec-
tion.

(c) Photocopying standard size pages.
We will charge $0.10 per page. The Free-
dom of Information (FOI) Officer may
charge lower fees for particular docu-
ments where—

(1) The document has already been
printed in large numbers;

(2) The program office determines
that using existing stock to answer
this request, and any other anticipated
FOI requests, will not interfere with
program requirements; and

Fee schedule.
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(3) The FOI Officer determines that
the lower fee is adequate to recover the
prorated share of the original printing
costs.

(d) Photocopying odd-sice documents.
For photocopying documents such as
punchcards or blueprints, or reproduc-
ing other records such as tapes, we will
charge the actual costs of operating
the machine, plus the actual cost of
the materials used, plus charges for the
time spent by the operator, at the
rates given in paragraph (a) of this sec-
tion.

(e) Certifying that records are true cop-
ies. This service is not required by the
FOIA. If we agree to provide it, we will
charge $10 per certification.

(f) Sending records by express mail, cer-
tified mail, or other special methods. This
service is not required by the FOIA. If
we agree to provide it, we will charge
our actual costs.

(g) Other special services. For per-
forming any other special service that
you request and we agree to, we will
charge the actual costs of operating
any machinery, plus actual cost of any
materials used, plus charges for the
time of our employees, at the rates
given in paragraph (a) of this section.

(h) Billing exceeds cost of service. Gen-
erally we will not charge you a fee
when the cost of the service is less
than the cost of sending you a bill.
However, where an individual, organi-
zation, or governmental unit makes
multiple separate requests, we will
total the costs incurred and periodi-
cally bill the requester for the services
rendered.

(1) Fee for copies of printed materials.
When extra copies of printed material
are available, the charge is generally 1
cent per page. If the material may be
purchased from the Superintendent of
Documents, the charge is that set by
the Superintendent. The Superintend-
ent’s address is in §402.40.

(j) When mnot applicable. This fee
schedule does not apply to requests for
records of Social Security number
holders, wage earners, employers, and
claimants when the requests are gov-
erned by section 1106 of the Social Se-
curity Act and by §§Sections 402.170
and 402.175.
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§402.170 Fees for providing records
and related services for program
purposes pursuant to section 1106
of the Social Security Act.

(a) Program purposes described. (1) We
consider a request to be program re-
lated if the information must be dis-
closed under the Social Security Act.
For example, section 205(c)(2)(A) of the
Act (42 U.S.C. 405(c)(2)(A)) requires that
we provide certain information upon
request to a worker, her or his legal
representative, her or his survivor, or
the legal representative of the worker’s
estate. That information is the
amounts of the worker’s wages and
self-employment income and the peri-
ods during which they were paid or de-
rived, as shown by our records.

(2) We also consider a request to be
program related if the requester indi-
cates the needed information will be
used for a purpose which is directly re-
lated to the administration of a pro-
gram under the Social Security Act.

(i) The major criteria we consider in
deciding whether a proposed use is so
related are:

(A) Is the information needed to pur-
sue some benefit under the Act?

(B) Is the information needed solely
to verify the accuracy of information
obtained in connection with a program
administered under the Act?

(C) Is the information needed in con-
nection with an activity which has
been authorized under the Act?

(D) Is the information needed by an
employer to carry out her or his tax-
paying responsibilities under the Fed-
eral Insurance Contributions Act or
section 218 of the Act?

(ii) We will consider on a case by case
basis those requests which do not meet
these criteria but are claimed to be
program related.

(b) When we charge. If we determine
the request for information is program
related, we may or may not charge for
the information. For example, as stat-
ed in paragraph (a) of this section, we
generally will not charge you for infor-
mation needed to assure the accuracy
of our records on which your present or
future Social Security benefits depend.
In addition, we generally will not
charge for furnishing information
under section 205(c)(2)(A) of the Act.
However, if we do charge for a program
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related request (for example, if more
detailed information or special services
are requested) we will use the fee
schedule in §402.165 if information is
being disclosed under the FOIA and the
fee schedule in 20 CFR 401.95 if access
to the information is being granted
under the Privacy Act. (Exception: If
the request is for purposes of admin-
istering employee benefits covered by
the Employee Retirement Income Se-
curity Act of 1974 (ERISA), even if the
request is covered by section
205(c)(2)(A) of the Act, we will charge
under §402.175.)

§402.175 Fees for providing informa-
tion and related services for non-
program purposes.

(a) General. Section 1106(c) of the So-
cial Security Act permits the Commis-
sioner to require requesters of informa-
tion to pay the full cost of supplying
the information where the information
is requested to comply with the
ERISA, or ““* * * for any other purpose
not directly related to the administra-
tion of the program or programs under
* % %2 the Social Security Act. This
may be done notwithstanding the fee
provisions of the FOIA and the Privacy
Act or any other provision of law. As
used in this section—

(1) Full cost includes the direct and
indirect costs to SSA (including costs
of duplication) of providing informa-
tion and related services under section
1106(c) of the Act; and

(2) Full cost of an employee’s time
includes fringe benefits and overhead
costs such as rent and utilities.

(b) Non-program related requests. We
consider a request for information
which does not meet or equal any of
the criteria in §402.170 to be non-pro-
gram related. (Whether a request for
information about an individual is
made by that individual or by someone
else is not a factor.) In responding to
these requests, or requests for ERISA
purposes, we will charge the full cost of
our services as described in paragraph
(c) of this section.

(c) Fee schedule. Our fee schedule for
non-program related requests is:

(1) Manual searching for records. Full
cost of the employee’s time.

(2)  Photocopying, or reproducing
records such as magnetic tapes or punch
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cards. Full cost of the operator’s time
plus the full cost of the machine time
and the materials used.

(3) Use of electronic data processing
equipment to obtain records. Our full cost
for the service, including computer
search time, computer runs and print-
outs, and the time of computer pro-
grammers and operators and other em-
ployees.

(4) Certification or authentication of
records. Full cost of certification or au-
thentication.

(5) Forwarding materials to destination.
If you request special arrangements for
forwarding the material, we will charge
you the full cost of this service (e.g.,
you request express mail or a commer-
cial delivery service). If no special for-
warding arrangements are requested,
we will charge you the full cost of the
service, including the U.S. Postal Serv-
ice cost.

(6) Performing other special services. If
we agree to provide any special serv-
ices you request, we will charge you
the full cost of the time of the em-
ployee who performs the service, plus
the full cost of any machine time and
materials that the employee uses.

(7) Billing exceeds cost of service. Gen-
erally we will not charge you a fee
when the cost of the service is less
than the cost of sending you a bill.
However, where an individual, organi-
zation, or governmental unit makes
multiple separate requests, we will
total the costs incurred and bill the re-
quester for the services rendered.

(d) Fee for copies of printed materials.
When extra copies of printed material
are available, the charge is generally 1
cent per page. If the material may be
purchased from the Superintendent of
Documents, the charge is that set by
the Superintendent. The Superintend-
ent’s address is in §402.40.

(e) Charging when requested record not
found. We may charge you for search
time, even though we fail to find the
records. We may also charge you for
search time if the records we locate are
exempt from disclosure.

§402.180 Procedure on assessing and
collecting fees for providing
records.

(a) We will generally assume that
when you send us a request, you agree
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to pay for the services needed to locate
and send that record to you. You may
specify in your request a limit on the
amount you are willing to spend. If you
do that or include with your request a
payment that does not cover our fee,
we will notify you if it appears that the
fee will exceed that amount and ask
whether you want us to continue to
process your request. Also, before we
start work on your request under
§402.140, we will generally notify you of
our exact or estimated charge for the
information, unless it is clear that you
have a reasonable idea of the cost.

(b) If you have failed to pay previous
bills in a timely fashion, or if our ini-
tial review of your request indicates
that we will charge you fees exceeding
$250, we will require you to pay your
past due fees and/or the estimated fees,
or a deposit, before we start searching
for the records you want. If so, we will
let you know promptly upon receiving
your request. In such cases, adminis-
trative time limits (i.e., ten working
days from receipt of initial requests
and 20 working days from receipt of ap-
peals from initial denials, plus permis-
sible extensions of these time limits)
will begin only after we come to an
agreement with you over payment of
fees, or decide that fee waiver or reduc-
tion is appropriate.

(c) We will normally require you to
pay all fees before we furnish the
records to you. We may, at our discre-
tion, send you a bill along with or fol-
lowing the furnishing of the records.
For example, we may do this if you
have a history of prompt payment. We
may also, at our discretion, aggregate
the charges for certain time periods in
order to avoid sending numerous small
bills to frequent requesters, or to busi-
nesses or agents representing request-
ers. For example, we might send a bill
to such a requester once a month. Fees
should be paid in accordance with the
instructions furnished by the person
who responds to your requests.

(d) Payment of fees will be made by
check or money order payable to ‘‘So-
cial Security Administration.

[62 FR 4154, Jan. 29, 1997, as amended at 68
FR 60295, Oct. 22, 2003]
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§402.185 Waiver or reduction of fees
in the public interest.

(a) Standard. We will waive or reduce
the fees we would otherwise charge if
disclosure of the information meets
both tests which are explained in para-
graphs (b) and (c¢) of this section:

(1) It is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government;
and

(2) It is not primarily in the commer-
cial interest of the requester.

(b) Public interest. The disclosure
passes the first test only if it furthers
the specific public interest of being
likely to contribute significantly to
public understanding of government
operations or activities, regardless of
any other public interest it may fur-
ther. In analyzing this question, we
will consider the following factors:

(1) How, if at all, do the records to be
disclosed pertain to the operations or
activities of the Federal Government?

(2) Would disclosure of the records re-
veal any meaningful information about
government operations or activities?
Can one learn from these records any-
thing about such operations that is not
already public knowledge?

(3) Will the disclosure advance the
understanding of the general public as
distinguished from a narrow segment
of interested persons? Under this factor
we may consider whether the requester
is in a position to contribute to public
understanding. For example, we may
consider whether the requester has
such knowledge or expertise as may be
necessary to understand the informa-
tion, and whether the requester’s in-
tended use of the information would be
likely to disseminate the information
among the public. An unsupported
claim to be doing research for a book
or article does not demonstrate that
likelihood, while such a claim by a rep-
resentative of the news media is better
evidence.

(4) Will the contribution to public un-
derstanding be a significant one? Will
the public’s understanding of the gov-
ernment’s operations be substantially
greater as a result of the disclosure?

(c) Not primarily in the requester’s com-
mercial interest. If the disclosure passes
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the test of furthering the specific pub-
lic interest described in paragraph (b)
of this section, we will determine
whether it also furthers the requester’s
commercial interest and, if so, whether
this effect outweighs the advancement
of that public interest. In applying this
second test, we will consider the fol-
lowing factors:

(1) Would the disclosure further a
commercial interest of the requester,
or of someone on whose behalf the re-
quester is acting? ‘‘Commercial inter-
ests’ include interests relating to busi-
ness, trade, and profit. Not only profit-
making corporations have commercial
interests—so do nonprofit corpora-
tions, individuals, unions, and other as-
sociations. The interest of a represent-
ative of the news media in using the in-
formation for news dissemination pur-
poses will not be considered a commer-
cial interest.

(2) If disclosure would further a com-
mercial interest of the requester,
would that effect outweigh the ad-
vancement of the public interest de-
fined in paragraph (b) of this section?
Which effect is primary?

(d) Deciding between waiver and reduc-
tion. If the disclosure passes both tests,
we will normally waive fees. However,
in some cases we may decide only to
reduce the fees. For example, we may
do this when disclosure of some but not
all of the requested records passes the
tests.

(e) Procedure for requesting a waiver or
reduction. You must make your request
for a waiver or reduction at the same
time you make your request for
records. You should explain why you
believe a waiver or reduction is proper
under the analysis in paragraphs (a)
through (d) of this section. Only FOI
Officers may make the decision wheth-
er to waive, or reduce, the fees. If we do
not completely grant your request for
a waiver or reduction, the denial letter
will designate a review official. You
may appeal the denial to that official.
In your appeal letter, you should dis-
cuss whatever reasons are given in our
denial letter. The process prescribed in
§402.190 of this part will also apply to
these appeals.
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§402.190 Officials who may deny a re-
quest for records under FOIA.

Only the Deputy Executive Director
for the Office of Public Disclosure, Of-
fice of the General Counsel, SSA, or
her or his designee is authorized to
deny a written request to obtain, in-
spect, or copy any social security
record.

[62 FR 4154, Jan. 29, 1997, as amended at 68
FR 60295, Oct. 22, 2003]

§402.195

(a) Oral requests. If we cannot comply
with your oral request because the
Deputy Executive Director for the Of-
fice of Public Disclosure, Office of the
General Counsel (or designee) has not
previously made a determination to re-
lease the record you want, we will tell
you that fact. If you still wish to pur-
sue your request, you must put your
request in writing.

(b) Written requests. If you make a
written request and the information or
record you requested will not be re-
leased, we will send you an official de-
nial in writing. We will explain why
the request was denied (for example,
the reasons why the requested docu-
ment is subject to one or more clearly
described exemptions), will include the
name and title or position of the per-
son who made the decision, and what
your appeal rights are.

(c) Unproductive searches. We make a
diligent search for records to satisfy
your request. Nevertheless, we may not
be able always to find the records you
want using the information you pro-
vided, or they may not exist. If we ad-
vise you that we have been unable to
find the records despite a diligent
search, this does not constitute a de-
nial of your request.

[62 FR 4154, Jan. 29, 1997, as amended at 68
FR 60295, Oct. 22, 2003]

How a request is denied.

§402.200 How to appeal a decision de-
nying all or part of a request.

(a) How to appeal. If all or part of
your written request was denied, you
may request that the Commaissioner of
Social Security, 6401 Security Boule-
vard, Baltimore, MD 21235 review that
determination. Your request for re-
view:

(1) Must be in writing;
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(2) Must be mailed within 30 days
after you received notification that all
or part of your request was denied or, if
later, 30 days after you received mate-
rials in partial compliance with your
request; and

(3) May include additional informa-
tion or evidence to support your re-
quest.

(b) How the review is made. After re-
viewing the prior decision and after
considering anything else you have
submitted, the Commissioner or his or
her designee will affirm or revise all or
part of the prior decision. The Commis-
sioner (or a designee) will affirm a de-
nial only after consulting with the ap-
propriate SSA official(s), including
legal counsel. The decision must be
made within 20 working days after
your appeal is received. The Commis-
sioner or a designee may extend this
time limit up to 10 additional working
days if one of the situations in
§402.140(a) exists, provided that, if a
prior extension was used to process
this request, the sum of the extensions
may not exceed 10 working days. You
will be notified in writing of any exten-
sion, the reason for the extension, and
the date by which your appeal will be
decided.

(c) How you are notified of the Commis-
sioner’s decision. The Commissioner or a
designee will send you a written notice
of the decision explaining the basis of
the decision (for example, the reasons
why an exemption applies) which will
include the name and title or position
of the person who made the decision.
The notice will tell you that if any
part of your request remains
unsatisfied, you have the right to seek
court review.

§402.205 U.S. District Court action.

If the Commissioner or a designee,
upon review, affirms the denial of your
request for records, in whole or in part,
you may ask a U.S. District Court to
review that denial. See 5 TU.S.C.
552(a)(4)(B). If we fail to act on your re-
quest for a record or for review of a de-
nial of such a request within the time
limits in §402.140(a) or in §402.190(b),
you may ask a U.S. District Court to
treat this as if the Commissioner had
denied your request.
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PART 403—TESTIMONY BY EMPLOY-
EES AND THE PRODUCTION OF
RECORDS AND INFORMATION IN
LEGAL PROCEEDINGS

Sec.

403.100 When can an SSA employee testify
or produce information or records in
legal proceedings?

403.106 What is the relationship between
this part and 20 CFR parts 401 and 402?
403.110 What special definitions apply to

this part?

403.115 When does this part apply?

403.120 How do you request testimony?

403.125 How will we handle requests for
records, information, or testimony in-
volving SSA’s Office of the Inspector
General?

403.130 What factors may the Commissioner
consider in determining whether SSA
will grant your application for testi-
mony?

403.135 What happens to your application
for testimony?

403.140 If the Commissioner authorizes tes-
timony, what will be the scope and form
of that testimony?

403.145 What will SSA do if you have not
satisfied the conditions in this part or in
20 CFR part 401 or 402?

403.150 Is there a fee for our services?

403.155 Does SSA certify records?

AUTHORITY: Secs. 702(a)(5) and 1106 of the
Act, (42 U.S.C. 902(a)(5) and 1306); 5 U.S.C. 301,
31 U.S.C. 9701.

SOURCE: 66 FR 2809, Jan. 12, 2001, unless
otherwise noted.

§403.100 When can an SSA employee
testify or produce information or
records in legal proceedings?

An SSA employee can testify con-
cerning any function of SSA or any in-
formation or record created or acquired
by SSA as a result of the discharge of
its official duties in any legal pro-
ceeding covered by this part only with
the prior authorization of the Commis-
sioner. An SSA employee can provide
records or other information in a legal
proceeding covered by this part only to
the extent that doing so is consistent
with 20 CFR parts 401 and 402. A re-
quest for both testimony and records
or other information is considered two
separate requests—one for testimony
and one for records or other informa-
tion. SSA maintains a policy of strict
impartiality with respect to private
litigants and seeks to minimize the
disruption of official duties.
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§403.105 What is the relationship be-
tween this part and 20 CFR parts
401 and 402?

(a) General. Disclosure of SSA’s
records and information contained in
those records is governed by the regu-
lations at 20 CFR parts 401 and 402.
SSA employees will not disclose
records or information in any legal
proceeding covered by this part except
as permitted by 20 CFR parts 401 and
402.

(b) Requests for information or records
that do not include testimony. (1) If you
do not request testimony, §§403.120—
403.140 do not apply.

(2) If 20 CFR part 401 or 402 permits
disclosure to you of any requested
record or information, we will make
every reasonable effort to provide the
disclosable information or record to
you on or before the date specified in
your request.

(38) If neither 20 CFR part 401 nor 402
permits disclosure of information or a
record you request, we will notify you
as provided in §403.145. We will also
send you any notices required by part
401 or 402.

§403.110 What special
apply to this part?

The following definitions apply:

(a) Application means a written re-
quest for testimony that conforms to
the requirements of §403.120.

(b)(1) Employee includes—

(i) Any person employed in any ca-
pacity by SSA, currently or in the
past;

(ii) Any person appointed by, or sub-
ject to the supervision, jurisdiction, or
control of SSA, the Commissioner of
Social Security, or any other SSA offi-
cial, currently or in the past; and

(iii) Any person who is not described
elsewhere in this definition but whose
disclosure of information is subject to
the regulations at 20 CFR part 401, cur-
rently or in the past.

(2) For purposes of this paragraph (b),
a person subject to SSA’s jurisdiction
or control includes any person hired as
a contractor by SSA, any person per-
forming services for SSA under an
agreement (such as an officer or em-
ployee of a State agency involved in
determining disability for SSA), and
any consultant (including medical or

definitions
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vocational experts or medical services
or consultative examination pro-
viders), contractor, or subcontractor of
such person. Such a person would also
include any person who has served or is
serving in any advisory capacity, for-
mal or informal.

(3) For purposes of this paragraph (b),
a person employed by SSA in the past
is considered an employee only when
the matter about which the person
would testify is one in which he or she
was personally involved while at SSA;
where the matter concerns official in-
formation that the employee acquired
while working, such as sensitive or
confidential agency information; where
the person purports to speak for SSA;
or where significant SSA resources
would be required to prepare the person
to testify. Such a person would not be
considered an employee when the per-
son will rely only on expertise or gen-
eral knowledge he or she acquired
while working at SSA.

(c) Commissioner means the Commis-
sioner of Social Security or his or her
designee(s).

(d) Legal proceeding includes any pre-
trial, trial, and post-trial stage of any
existing or reasonably anticipated judi-
cial or administrative action, hearing,
investigation, or similar proceeding be-
fore a court, commission, board, agen-
cy, or other tribunal, authority or enti-
ty, foreign or domestic. Legal pro-
ceeding also includes any deposition or
other pretrial proceeding, including a
formal or informal request for testi-
mony by an attorney or any other per-
son.

(e) Record has the same meaning as
“record’ in 20 CFR 402.30.

(f) Request means any attempt to ob-
tain the production, disclosure, or re-
lease of information, records, or the
testimony of an SSA employee, includ-
ing any order, subpoena, or other com-
mand issued in a legal proceeding as
well as any informal or other attempt
(by any method) by a party or a party’s
representative.

(g) SSA means the Social Security
Administration.

(h) Testimony includes any sworn
statement (oral or written), including
(but not limited to)—
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(1) Any statement provided through
personal appearance; deposition; or re-
corded interview; or provided by tele-
phone, television, or videotape;

(2) Any response during discovery or
other similar proceedings that would
involve more than the mere physical
production of records; and

(3) Any declaration made under pen-
alty of perjury or any affidavit.

(i) We or our means the Social Secu-
rity Administration.

(j) You or your means an individual
or entity that submits a request for
records, information or testimony.

§403.115 When does this part apply?

(a) Except as specified in paragraph
(b) of this section, this part applies to
any request in connection with any
legal proceeding for SSA records or
other information or for testimony
from SSA or its employees. This part
applies to requests for testimony re-
lated to SSA’s functions or to any in-
formation or record created or acquired
by SSA as a result of the discharge of
its official duties.

(b) This part does not apply to re-
quests for testimony—

(1) In an SSA administrative pro-
ceeding;

(2) In a legal proceeding to which
SSA is a party (‘“SSA” here includes
the Commissioner and any employee
acting in his or her official capacity);

(3) From the United States Depart-
ment of Justice;

(4) In a criminal proceeding in which
the United States is a party;

(5) In a legal proceeding initiated by
state or local authorities arising from
an investigation or audit initiated by,
or conducted in cooperation with,
SSA’s Office of the Inspector General;

(6) From either house of Congress;

(7) In a law enforcement proceeding
related to threats or acts against SSA,
its employees, or its operations (‘‘SSA”
here includes the Commissioner and
any employee acting in his or her offi-
cial capacity); or

(8) Where Federal law or regulations
expressly require a Federal employee
to provide testimony.
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§403.120 How do you request testi-
mony?

(a) You must submit a written appli-
cation for testimony of an SSA em-
ployee. Your application must-

(1) Describe in detail the nature and
relevance of the testimony sought in
the legal proceeding;

(2) Include a detailed explanation as
to why you need the testimony, why
you cannot obtain the information you
need from an alternative source, and
why providing it to you would be in
SSA’s interest; and

(3) Provide the date and time that
you need the testimony and the place
where SSA would present it.

(b) You must submit a complete ap-
plication to SSA at least 30 days in ad-
vance of the date that you need the
testimony. If your application is sub-
mitted fewer than 30 days before that
date, you must provide, in addition to
the requirements set out above, a de-
tailed explanation as to why—

(1) You did not apply in a timely
fashion; and

(2) It is in SSA’s interest to review
the untimely application.

(c) You must send your application
for testimony to: Social Security Ad-
ministration, Office of the General
Counsel, Office of General Law, 6401 Se-
curity Boulevard, Room 617 Altmeyer
Building, Baltimore, Maryland, 21235-
6401, Attn: Touhy Officer. (If you are re-
questing testimony of an employee of
the Office of the Inspector General,
send your application to the address in
§403.125.)

(d) The Commissioner has the sole
discretion to waive any requirement in
this section.

(e) If your application does not in-
clude each of the items required by
paragraph (a) of this section, we may
return it to you for additional informa-
tion. Unless the Commissioner waives
one or more requirements, we will not
process an incomplete or untimely ap-
plication.

[66 FR 2809, Jan. 12, 2001; 66 FR 14316, Mar. 12,
2001, as amended at 73 FR 26002, May 8, 2008;
74 FR 16327, Apr. 10, 2009; 79 FR 7577, Feb. 10,
2014]
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§403.125 How will we handle requests
for records, information, or testi-
mony involving SSA’s Office of the
Inspector General?

A request for records or information
of the Office of the Inspector General
or the testimony of an employee of the
Office of the Inspector General will be
handled in accordance with the provi-
sions of this part, except that the In-
spector General or the Inspector Gen-
eral’s designee will make those deter-
minations that the Commaissioner oth-
erwise would make. Send your request
for records or information pertaining
to the Office of the Inspector General
or your application for testimony of an
employee of the Office of the Inspector
General to: Office of the Inspector Gen-
eral, Social Security Administration,
300 Altmeyer Building, 6401 Security
Blvd., Baltimore, MD 21235-6401.

§403.130 What factors may the Com-
missioner consider in determining
whether SSA will grant your appli-
cation for testimony?

In deciding whether to authorize the
testimony of an SSA employee, the
Commissioner will consider applicable
law and factors relating to your need
and the burden to SSA. The consider-
ations include, but are not limited to,
the following:

(a) Risk of law violation or compromise
of Government privilege. (1) Would pro-
viding the testimony violate a statute
(such as 26 U.S.C. 6103 or section 1106 of
the Social Security Act, 42 U.S.C. 1306),
Executive Order, or regulation (such as
20 CFR part 401)?

(2) Would providing the testimony
put confidential, sensitive, or privi-
leged information at risk?

(b) Burden on SSA. (1) Would granting
the application unduly expend for pri-
vate purposes the resources of the
United States (including the time of
SSA employees needed for official du-
ties)?

(2) Would the testimony be available
in a less burdensome form or from an-
other source?

(3) Would the testimony be limited to
the purpose of the request?

(4) Did you previously request the
same testimony in the same or a re-
lated proceeding?
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(c) Interests served by allowing testi-
mony. (1) Would providing the testi-
mony serve SSA’s interest?

(2) Would providing the testimony
maintain SSA’s policy of impartiality
among private litigants?

(3) Is another government agency in-
volved in the proceeding?

(4) Do you need the testimony to pre-
vent fraud or similar misconduct?

(5) Would providing the testimony be
necessary to prevent a miscarriage of
justice or to preserve the rights of an
accused individual to due process in a
criminal proceeding?

§403.135 What happens to your appli-
cation for testimony?

(a) If 20 CFR part 401 or 402 does not
permit disclosure of information about
which you seek testimony from an SSA
employee, we will notify you under
§403.145.

(b) If 20 CFR part 401 or 402 permits
disclosure of the information about
which you seek testimony,

(1) The Commissioner makes the
final decision on your application;

(2) All final decisions are in the sole
discretion of the Commissioner; and

(3) We will notify you of the final de-
cision on your application.

§403.140 If the Commissioner author-
izes testimony, what will be the
scope and form of that testimony?

The employee’s testimony must be
limited to matters that were specifi-
cally approved. We will provide testi-
mony in the form that is least burden-
some to SSA unless you provide suffi-
cient information in your application
for SSA to justify a different form. For
example, we will provide an affidavit or
declaration rather than a deposition
and a deposition rather than trial tes-
timony.

§403.145 What will SSA do if you have
not satisfied the conditions in this
part or in 20 CFR part 401 or 402?

(a) We will provide the following in-
formation, as appropriate, to you or
the court or other tribunal conducting
the legal proceeding if your request
states that a response is due on a par-
ticular date and the conditions pre-
scribed in this part, or the conditions
for disclosure in 20 CFR part 401 or 402,
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are not satisfied or we anticipate that
they will not be satisfied by that date:

(1) A statement that compliance with
the request is not authorized under 20
CFR part 401 or 402, or is prohibited
without the Commissioner’s approval;

(2) The requirements for obtaining
the approval of the Commissioner for
testimony or for obtaining informa-
tion, records, or testimony under 20
CFR part 401 or 402; and

(3) If the request complies with
§403.120, the estimated time necessary
for a decision. We will make every rea-
sonable effort to provide this informa-
tion in writing on or before the date
specified in your request.

(b) Generally, if a response to a re-
quest for information, records, or testi-
mony is due before the conditions of
this part or the conditions for disclo-
sure in 20 CFR part 401 or 402 are met,
no SSA employee will appear.

(c) SSA will seek the advice and as-
sistance of the Department of Justice
when appropriate.

§403.150 Is there a fee for our serv-
ices?

(a) General. Unless the Commissioner
grants a waiver, you must pay fees for
our services in providing information,
records, or testimony. You must pay
the fees as prescribed by the Commis-
sioner. In addition, the Commissioner
may require that you pay the fees in
advance as a condition of providing the
information, records, or testimony.
Make fees payable to the Social Secu-
rity Administration by check or money
order.

(b) Records or information. Unless the
Commissioner grants a waiver, you
must pay the fees for production of
records or information prescribed in 20
CFR §§401.95 and 402.155 through
402.185, as appropriate.

(c) Testimony. Unless the Commis-
sioner grants a waiver, you must pay
fees calculated to reimburse the United
States Government for the full cost of
providing the testimony. Those costs
include, but are not limited to—

(1) The salary or wages of the witness
and related costs for the time nec-
essary to prepare for and provide the
testimony and any travel time, and

(2) Other travel costs.
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(d) Waiver or reduction of fees. The
Commissioner may waive or reduce
fees for providing information, records,
or testimony under this part. The rules
in 20 CFR §402.185 apply in determining
whether to waive fees for the produc-
tion of records. In deciding whether to
waive or reduce fees for testimony or
for production of information that does
not constitute a record, the Commis-
sioner may consider other factors, in-
cluding but not limited to—

(1) The ability of the party respon-
sible for the application to pay the full
amount of the chargeable fees;

(2) The public interest, as described
in 20 CFR §402.185, affected by com-
plying with the application;

(3) The need for the testimony or in-
formation in order to prevent a mis-
carriage of justice;

(4) The extent to which providing the
testimony or information serves SSA’s
interest; and

(6) The burden on SSA’s resources re-
quired to provide the information or
testimony.

§403.155 Does SSA certify records?

We can certify the authenticity of
copies of records we disclose pursuant
to 20 CFR parts 401 and 402, and this
part. We will provide this service only
in response to your written request. If
we certify, we will do so at the time of
the disclosure and will not certify cop-
ies of records that have left our cus-
tody. A request for certified copies of
records previously released is consid-
ered a new request for records. Fees for
this certification are set forth in 20
CFR 402.165(e).

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY IN-
SURANCE (1950~ )

Subpart A—Introduction, General
Provisions and Definitions

Sec.

404.1 Introduction.

404.2 General definitions and use of terms.
404.3 General provisions.

Subpart B—Insured Status and Quarters of
Coverage

GENERAL
404.101 Introduction.
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404.102 Definitions.

FULLY INSURED STATUS

404.110 How we determine fully insured sta-
tus.

404.111 When we consider a person fully in-
sured based on World War IT active mili-
tary or naval service.

404.112 When we consider certain employees
of private nonprofit organizations to be
fully insured.

404.115 Table for determining the quarters
of coverage you need to be fully insured.

CURRENTLY INSURED STATUS

404.120 How we determine currently insured
status.

DISABILITY INSURED STATUS

404.130 How we determine disability insured
status.

404.131 When you must have disability in-
sured status.

404.132 How we determine fully insured sta-
tus for a period of disability or disability
insurance benefits.

404.133 When we give you quarters of cov-
erage based on military service to estab-
lish a period of disability.

QUARTERS OF COVERAGE

404.140 What is a quarter of coverage.

404.141 How we credit quarters of coverage
for calendar years before 1978.

404.142 How we credit self-employment in-
come to calendar quarters for taxable
years beginning before 1978.

404.143 How we credit quarters of coverage
for calendar years after 1977.

404.144 How we credit self-employment in-
come to calendar years for taxable years
beginning after 1977.

404.145 When you acquire a quarter of cov-
erage.

404.146 When a calendar quarter cannot be a
quarter of coverage.

APPENDIX TO SUBPART B OF PART 404—QUAR-
TER OF COVERAGE AMOUNTS FOR CAL-
ENDAR YEARS AFTER 1978

Subpart C—Computing Primary Insurance
Amounts

GENERAL

404.201 What is included in this subpart?

404.202 Other regulations related to this
subpart.

404.203 Definitions.

404.204 Methods of computing primary in-
surance amounts—general.
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AVERAGE-INDEXED-MONTHLY EARNINGS METH-
OD OF COMPUTING PRIMARY INSURANCE
AMOUNTS

404.210 Average-indexed-monthly-earnings
method.

404.211 Computing your average
monthly earnings.

404.212 Computing your primary insurance
amount from your average indexed
monthly earnings.

404.213 Computation where you are eligible
for a pension based on your noncovered
employment.

indexed

AVERAGE-MONTHLY-WAGE METHOD OF
COMPUTING PRIMARY INSURANCE AMOUNTS

404.220 Average-monthly-wage method.

404.221 Computing your average monthly
wage.

404.222 Use of benefit table in finding your
primary insurance amount from your av-
erage monthly wage.

GUARANTEED ALTERNATIVE FOR PEOPLE
REACHING AGE 62 AFTER 1978 BUT BEFORE 1984

404.230 Guaranteed alternative.

404.231 Steps in computing your primary in-
surance amount under the guaranteed al-
ternative—general.

404.232 Computing your average monthly
wage under the guaranteed alternative.

404.233 Adjustment of your guaranteed al-
ternative when you become entitled after
age 62.

OLD-START METHOD OF COMPUTING PRIMARY
INSURANCE AMOUNTS

404.240 Old-start method—general.

404.241 1977 simplified old-start method.

404.242 Use of old-start primary insurance
amount as guaranteed alternative.

404.243 Computation where you are eligible
for a pension based on noncovered em-
ployment.

SPECIAL COMPUTATION RULES FOR PEOPLE
WHO HAD A PERIOD OF DISABILITY

404.250 Special computation rules for people
who had a period of disability.

404.251 Subsequent entitlement to benefits
less than 12 months after entitlement to
disability benefits ended.

404.252 Subsequent entitlement to benefits
12 months or more after entitlement to
disability benefits ended.

SPECIAL MINIMUM PRIMARY INSURANCE
AMOUNTS

404.260 Special minimum primary insurance
amounts.

404.261 Computing your special minimum
primary insurance amount.

COST-OF-LIVING INCREASES

404.270 Cost-of-living increases.
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404.271 When automatic cost-of-living in-
creases apply.

404.272 Indexes we use to measure the rise
in the cost-of-living.

404.273 When are automatic cost-of-living
increases effective?

404.274 What are the measuring periods we
use to calculate cost-of-living increases?

404.275 How is an automatic cost-of-living
increase calculated?

404.276 Publication of notice of increase.

404.277 When does the frozen minimum pri-
mary insurance amount increase because
of cost-of-living adjustments?

404.278 Additional cost-of-living increase.

RECOMPUTING YOUR PRIMARY INSURANCE
AMOUNT

404.280 Recomputations.

404.281 Why your primary insurance amount
may be recomputed.

404.282 Effective date of recomputations.

404.283 Recomputation under method other
than that used to find your primary in-
surance amount.

404.284 Recomputations for people who
reach age 62, or become disabled, or die
before age 62 after 1978.

404.285 Recomputations performed auto-
matically.

404.286 How to request an immediate re-
computation.

404.287 Waiver of recomputation.

404.288 Recomputing when you are entitled
to a monthly pension based on non-
covered employment.

RECALCULATIONS OF PRIMARY INSURANCE
AMOUNTS

404.290 Recalculations.

APPENDIXES TO SUBPART C OF PART 404—
NOTE

APPENDIX I TO SUBPART C OF PART 404—AvV-
ERAGE OF THE TOTAL WAGES FOR YEARS
AFTER 1950

APPENDIX IT TO SUBPART C OF PART 404—BEN-
EFIT FORMULAS USED WITH AVERAGE IN-
DEXED MONTHLY EARNINGS

APPENDIX III TO SUBPART C OF PART 404—
BENEFIT TABLE

APPENDIX IV TO SUBPART C OF PART 404—
EARNINGS NEEDED FOR A YEAR OF COV-
ERAGE AFTER 1950

APPENDIX V TO SUBPART C OF PART 404—COM-
PUTING THE SPECIAL MINIMUM PRIMARY
INSURANCE AMOUNT AND RELATED MAX-
IMUM FAMILY BENEFITS

APPENDIX VI TO SUBPART C OF PART 404—
PERCENTAGE OF AUTOMATIC INCREASES IN
PRIMARY INSURANCE AMOUNTS SINCE 1978
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APPENDIX VII TO SUBPART C OF PART 404—
“OLD-LAW” CONTRIBUTION AND BENEFIT
BASE

Subpart D—OIld-Age, Disability, Depend-
ents’ and Survivors’ Insurance Benéefits;
Period of Disability

GENERAL

404.301 Introduction.

404.302 Other regulations related to this
subpart.

404.303 Definitions.

404.304 What are the general rules on ben-
efit amounts?

404.306 When you may not be entitled to
benefits.

OLD-AGE AND DISABILITY BENEFITS

404.310 When am I entitled to old-age bene-
fits?

404.311 When does my entitlement to old-
age benefits begin and end?

404.312 How is my old-age benefit amount
calculated?

404.313 What are delayed retirement credits
and how do they increase my old-age
benefit amount?

404.315 Who is entitled to disability bene-
fits?

404.316 When entitlement to disability bene-
fits begins and ends.

404.317 How is the amount of my disability
benefit calculated?

404.320 Who is entitled to a period of dis-
ability.

404.321 When a period of disability begins
and ends.

404.322 When you may apply for a period of
disability after a delay due to a physical
or mental condition.

404.325 The termination month.

RULES RELATING TO CONTINUATION OF BENE-
FITS AFTER YOUR IMPAIRMENT IS NoO
LONGER DISABLING

404.327 When you are participating in an ap-
propriate program of vocational rehabili-
tation services, employment services, or
other support services.

404.328 When your completion of the pro-
gram, or your continuation in the pro-
gram for a specified period of time, will
increase the likelihood that you will not
have to return to the disability benefit
rolls.

BENEFITS FOR SPOUSES AND DIVORCED
SPOUSES

404.330 Who is entitled to wife’s or
band’s benefits.

404.331 Who is entitled to wife’s or hus-
band’s benefits as a divorced spouse.

404.332 When wife’s and husband’s benefits
begin and end.

hus-
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404.333 Wife’s
amounts.

404.335 How do I become entitled to widow’s
or widower’s benefits?

404.336 How do I become entitled to widow’s
or widower’s benefits as a surviving di-
vorced spouse?

404.337 When does my entitlement to wid-

and husband’s benefit

ow’s and widower’s benefits start and
end?

404.338 Widow’s and widower’s Dbenefits
amounts.

404.339 How do I become entitled to moth-
er’s or father’s benefits as a surviving
spouse?

404.340 How do I become entitled to moth-
er’s or father’s benefits as a surviving di-
vorced spouse?

404.341 When mother’s and father’s benefits
begin and end.

404.342 Mother’s and father’s benefit
amounts.

404.344 Your relationship by marriage to the
insured.

404.345 Your relationship as wife, husband,
widow, or widower under State law.

404.346 Your relationship as wife, husband,
widow, or widower based upon a deemed
valid marriage.

404.347 “Living in the same household” de-
fined.

404.348 When is a child living with me in my
care?

404.349 When is a child living apart from me
in my care?

CHILD’S BENEFITS

404.350 Who is entitled to child’s benefits?

404.351 Who may be reentitled to child’s
benefits?

404.352 When does my entitlement to child’s
benefits begin and end?

404.353 Child’s benefit amounts.

404.354 Your relationship to the insured.

404.355 Who is the insured’s natural child?

404.356 Who is the insured’s legally adopted
child?

404.357 Who is the insured’s stepchild?
404.358 Who is the insured’s grandchild or
stepgrandchild?
404.359 Who 1is the
adopted child?
404.360 When a child is dependent upon the

insured person.

404.361 When a natural child is dependent.

404.362 When a legally adopted child is de-
pendent.

404.363 When is a stepchild dependent?

404.364 When is a grandchild
stepgrandchild dependent?

404.365 When an equitably adopted child is
dependent.

404.366 ‘‘Contributions for support,” ‘‘one-
half support,” and ‘‘living with’ the in-
sured defined—determining first month
of entitlement.

insured’s equitably

or
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404.367 When you are a ‘‘full-time elemen-
tary or secondary school student’.

404.368 When you are considered a full-time
student during a period of nonattend-
ance.

PARENT’S BENEFITS

404.370 Who is entitled to parent’s benefits?

404.371 When parent’s benefits begin and
end.

404.373 Parent’s benefit amounts.

404.374 Parent’s relationship to the insured.

404.380-404.384 [Reserved]

LUMP-SUM DEATH PAYMENT

404.390 General.

404.391 Who is entitled to the lump-sum
death payment as a widow or widower
who was living in the same household?

404.392 Who is entitled to the lump-sum
death payment when there is no
widow(er) who was living in the same
household?

Subpart E—Deductions; Reductions; and
Nonpayments of Benefits

404.401 Deduction, reduction, and non-
payment of monthly benefits or lump-
sum death payments.

404.4012 When we do not pay benefits be-
cause of a disability beneficiary’s work
activity.

404.402 Interrelationship of deductions, re-
ductions, adjustments, and nonpayment
of benefits.

404.403 Reduction where total monthly ben-
efits exceed maximum family benefits
payable.

404.404 How reduction for maximum affects
insured individual and other persons en-
titled on his earnings record.

404.405 Situations where total benefits can
exceed maximum because of ‘‘savings
clause.”

404.406 Reduction for maximum because of
retroactive effect of application for
monthly benefits.

404.407 Reduction because of entitlement to
other benefits.

404.408 Reduction of benefits based on dis-
ability on account of receipt of certain
other disability benefits provided under
Federal, State, or local laws or plans.

404.408ac Reduction where spouse is receiv-
ing a Government pension.

404.408b Reduction of retroactive monthly
social security benefits where supple-
mental security income (SSI) payments
were received for the same period.

404.409 What is full retirement age?

404.410 How does SSA reduce my benefits
when my entitlement begins before full
retirement age?

404.411 How are benefits reduced for age
when a person is entitled to two or more
benefits?
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404.412 After my benefits are reduced for
age when and how will adjustments to
that reduction be made?

404.413 After my benefits are reduced for
age what happens if there is an increase
in my primary insurance amount?

404.415 Deductions because of excess earn-
ings.

404.417 Deductions because of noncovered
remunerative activity outside the United
States; 45 hour and 7-day work test.

404.418 ‘‘Noncovered remunerative activity
outside the United States,” defined.

404.420 Persons deemed entitled to benefits
based on an individual’s earnings record.

404.421 How are deductions made when a
beneficiary fails to have a child in his or
her care?

404.423 Manner of making deductions.

404.424 Total amount of deductions where
more than one deduction event occurs in
a month.

404.425 Total amount of deductions where
deduction events occur in more than 1
month.

404.428 Earnings in a taxable year.

404.429 Earnings; defined.

404.430 Monthly and
amounts defined;
fined.

404.434 Excess earnings; method of charging.

404.435 Excess earnings; months to which
excess earnings can or cannot be
charged; grace year defined.

404.436 Excess earnings; months to which
excess earnings cannot be charged be-
cause individual is deemed not entitled
to benefits.

404.437 Excess earnings; benefit rate subject
to deductions because of excess earnings.

404.439 Partial monthly benefits; excess
earnings of the individual charged
against his benefits and the benefits of
persons entitled (or deemed entitled) to
benefits on his earnings record.

404.440 Partial monthly benefits; prorated
share of partial payment exceeds the
benefit before deduction for excess earn-
ings.

404.441 Partial monthly benefits; insured in-
dividual and another person entitled (or
deemed entitled) on the same earnings
record both have excess earnings.

404.446 Definition of ‘‘substantial services”
and ‘‘services’’.

404.447 Evaluation of factors involved
substantial services test.

404.450 Required reports of work outside the
United States or failure to have care of a
child.

404.451 Penalty deductions for failure to re-
port within prescribed time limit non-
covered remunerative activity outside
the United States or not having care of a
child.

annual exempt
excess earnings de-

in
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404.452 Reports to Social Security Adminis-
tration of earnings; wages; net earnings
from self-employment.

404.453 Penalty deductions for failure to re-
port earnings timely.

404.454 Good cause for failure to make re-
quired reports.

404.455 Request by Social Security Adminis-
tration for reports of earnings and esti-
mated earnings; effect of failure to com-
ply with request.

404.456 Current suspension of benefits be-
cause an individual works or engages in
self-employment.

404.457 Deductions where taxes neither de-
ducted from wages of certain maritime
employees nor paid.

404.458 Limiting deductions where total
family benefits payable would not be af-
fected or would be only partly affected.

404.459 Penalty for making false or mis-
leading statements or withholding infor-
mation.

404.460 Nonpayment of monthly benefits to
aliens outside the United States.

404.461 Nonpayment of lump sum after
death of alien outside United States for
more than 6 months.

404.462 Nonpayment of hospital and medical
insurance benefits of alien outside
United States for more than 6 months.

404.463 Nonpayment of benefits of aliens
outside the United States; ‘‘foreign so-
cial insurance system,”” and ‘‘treaty obli-
gation” exceptions defined.

404.464 How does deportation or removal
from the United States affect the receipt
of benefits?

404.465 Conviction for subversive activities;
effect on monthly benefits and entitle-
ment to hospital insurance benefits.

404.466 Conviction for subversive activities;
effect on enrollment for supplementary
medical insurance benefits.

404.467 Nonpayment of benefits; individual
entitled to disability insurance benefits
or childhood disability benefits based on
statutory blindness is engaging in sub-
stantial gainful activity.

404.468 Nonpayment of benefits to prisoners.

404.469 Nonpayment of benefits where indi-
vidual has not furnished or applied for a
Social Security number.

404.470 Nonpayment of disability benefits
due to noncompliance with rules regard-
ing treatment for drug addiction or alco-
holism.

404.471 Nonpayment of disability benefits
for trial work period service months
upon a conviction of fraudulently con-
cealing work activity.
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404.480 Paying benefits in installments:
Drug addiction or alcoholism.

Subpart F—Overpayments, Underpay-
ments, Waiver of Adjustment or Re-
covery of Overpayments, and Liability
of a Certifying Officer

404.501 General applicability of section 204
of the Act.

404.502 Overpayments.

404.502a, Notice of right to waiver consider-
ation.

404.503 Underpayments.

404.504 Relation to provisions for reductions
and increases.

404.505 Relationship to provisions requiring
deductions.

404.506 When waiver may be applied and
how to process the request.

404.507 Fault.

404.508 Defeat the purpose of Title II.

404.509 Against equity and good conscience;
defined.

404.5610 When an individual is ‘‘without
fault” in a deduction overpayment.

404.5610a When an individual is ‘‘without
fault” in an entitlement overpayment.

404.5611 When an individual is at ‘‘fault’” in a
deduction overpayment.

404.512 When adjustment or recovery of an
overpayment will be waived.

404.513 Liability of a certifying officer.

404.515 Collection and compromise of claims
for overpayment.

404.520 Referral of overpayments to the De-
partment of the Treasury for tax refund
offset—General.

404.521 Notice to overpaid persons.

404.522 Review within SSA that an overpay-
ment is past due and legally enforceable.

404.523 Findings by SSA.

404.524 Review of our records related to the
overpayment.

404.525 Suspension of offset.

404.526 Tax refund insufficient to cover
amount of overpayment.

404.5627 Additional methods for recovery of
title II benefit overpayments.

404.530 Are title VIII and title XVI benefits
subject to adjustment to recover title II
overpayments?

404.535 How much will we withhold from
your title VIII and title XVI benefits to
recover a title IT overpayment?

404.540 Will you receive notice of our inten-
tion to apply cross-program recovery?
404.545 When will we begin cross-program

recovery from current monthly benefits?

Subpart G—Filing of Applications and
Other Forms
GENERAL PROVISIONS

404.601 Introduction.
404.602 Definitions.

52

20 CFR Ch. lll (4-1-20 Edition)

404.603 You must file an application to re-
ceive benefits.

APPLICATIONS

404.610 What makes an application a claim
for benefits?

404.611 How do I file an application for So-
cial Security benefits?

404.612 Who may sign an application.

404.613 Evidence of authority to sign an ap-
plication for another.

404.614 When an application or other form is
considered filed.

404.615 Claimant must be alive when an ap-
plication is filed.

404.617 Pilot program for photographic iden-
tification of disability benefit applicants
in designated geographic areas.

EFFECTIVE FILING PERIOD OF APPLICATION

404.620 Filing before the first month you
meet the requirements for benefits.

404.621 What happens if I file after the first
month I meet the requirements for bene-
fits?

404.622 Limiting an application.

404.623 Am I required to file for all benefits
if T am eligible for old-age and husband’s
or wife’s benefits?

FILING DATE BASED ON WRITTEN STATEMENT

404.630 Use of date of written statement as
filing date.

404.631 Statements filed with the Railroad
Retirement Board.

404.632 Statements filed with a hospital.

DEEMED FILING DATE BASED ON
MISINFORMATION

404.633 Deemed filing date in a case of mis-
information.

WITHDRAWAL OF APPLICATION

404.640 Withdrawal of an application.
404.641 Cancellation of a request to with-
draw.

Subpart H—Evidence

GENERAL

404.701
404.702

Introduction.

Definitions.

404.703 When evidence is needed.

404.704 Your responsibility for giving evi-
dence.

404.705 Failure to give requested evidence.

404.706 Where to give evidence.

404.707 Original records or copies as evi-

dence.

404.708 How we decide what is enough evi-
dence.

404.709 Preferred evidence and other evi-
dence.
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EVIDENCE OF AGE, MARRIAGE, AND DEATH

404.715 When evidence of age is needed.

404.716 Type of evidence of age to be given.

404.720 Evidence of a person’s death.

404.721 Evidence to presume a person
dead.

404.722 Rebuttal of a presumption of death.

404.723 When evidence of marriage is re-
quired.

404.725 Evidence of a valid ceremonial mar-
riage.

404.726 Evidence of common-law marriage.

404.727 Evidence of a deemed valid mar-
riage.

404.728 Evidence a marriage has ended.

is

EVIDENCE FOR CHILD’S AND PARENT’S
BENEFITS

404.730 When evidence of a parent or child
relationship is needed.

404.731 Evidence you are a natural parent or
child.

404.732 Evidence you are a stepparent or
stepchild.

404.733 Evidence you are the legally adopt-
ing parent or legally adopted child.

404.734 Evidence you are an equitably
adopted child.

404.735 Evidence you are the grandchild or
stepgrandchild.

404.736 Evidence of a child’s dependency.

404.745 Evidence of school attendance for
child age 18 or older.

404.750 Evidence of a parent’s support.

OTHER EVIDENCE REQUIREMENTS

404.760 Evidence of living in the same
household with insured person.

404.762 What is acceptable evidence of hav-
ing a child in my care?

404.770 Evidence of where the insured person
had a permanent home.

404.780 Evidence of ‘‘good cause’’ for exceed-
ing time limits on accepting proof of sup-
port or application for a lump-sum death
payment.

Subpart I—Records of Earnings

GENERAL PROVISIONS

404.801 Introduction.

404.802 Definitions.

404.803 Conclusiveness of the record of your
earnings.

OBTAINING EARNINGS INFORMATION

404.810 How to obtain a statement of earn-
ings and a benefit estimate statement.
404.811 The statement of earnings and ben-

efit estimates you requested.
404.812 Statement of earnings and benefit
estimates sent without request.
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CORRECTING THE EARNINGS RECORD

404.820 Filing a request for correction of the
record of your earnings.

404.821 Correction of the record of your
earnings before the time limit ends.

404.822 Correction of the record of your
earnings after the time limit ends.

404.823 Correction of the record of your
earnings for work in the employ of the
United States.

NOTICE OF REMOVAL OR REDUCTION OF AN
ENTRY OF EARNINGS

404.830 Notice of removal or reduction of
your wages.

404.831 Notice of removal or reduction of
your self-employment income.

Subpart J—Determinations, Administrative
Review Process, and Reopening of De-
terminations and Decisions

INTRODUCTION, DEFINITIONS, AND INITIAL
DETERMINATIONS

404.900 Introduction.

404.901 Definitions.

404.902 Administrative actions that are ini-
tial determinations.

404.903 Administrative actions that are not
initial determinations.

404.904 Notice of the initial determination.

404.905 Effect of an initial determination.

404.906 Testing modifications to the dis-
ability determination procedures.

RECONSIDERATION

404.907
404.908

Reconsideration—general.

Parties to a reconsideration.

404.909 How to request reconsideration.

404.911 Good cause for missing the deadline
to request review.

404.913 Reconsideration procedures.

404.914 Disability hearing—general.

404.915 Disability hearing—disability hear-
ing officers.

404.916 Disability hearing—procedures.

404.917 Disability hearing—disability hear-
ing officer’s reconsidered determination.

404.918 Disability hearing—review of the
disability hearing officer’s reconsidered
determination before it is issued.

404.919 Notice of another person’s request
for reconsideration.

404.920 Reconsidered determination.

404.921 Effect of a reconsidered determina-
tion.

404.922 Notice of a reconsidered determina-
tion.

EXPEDITED APPEALS PROCESS

404.923 Expedited appeals process—general.

404.924 When the expedited appeals process
may be used.

404.925 How to request expedited appeals
process.
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404.926 Agreement in expedited appeals
process.

404.927 Effect of expedited appeals process
agreement.

404.928 Expedited appeals process request
that does not result in agreement.

HEARING BEFORE AN ADMINISTRATIVE LAW
JUDGE

404.929 Hearing before an administrative
law judge—general.

404.930 Availability of a hearing before an
administrative law judge.

404.932 Parties to a hearing before an ad-
ministrative law judge.

404.933 How to request a hearing before an
administrative law judge.

404.935 Submitting written evidence to an
administrative law judge.

404.936 Time and place for a hearing before
an administrative law judge.

404.937 Protecting the safety of the public
and our employees in our hearing proc-
ess.

404.938 Notice of a hearing before an admin-
istrative law judge.

404.939 Objections to the issues.

404.940 Disqualification of the administra-
tive law judge.

404.941 Prehearing case review.

404.942 Prehearing proceedings and deci-
sions by attorney advisors.

404.943 Responsibilities of the adjudication
officer.

ADMINISTRATIVE LAW JUDGE HEARING
PROCEDURES

404.944 Administrative law judge hearing
procedures—general.

404.946 Issues before an administrative law
judge.

404.948 Deciding a case without an oral
hearing before an administrative law
judge.

404.949 Presenting written statements and
oral arguments.

404.950 Presenting evidence at a hearing be-
fore an administrative law judge.

404.951 When a record of a hearing before an
administrative law judge is made.

404.952 Consolidated hearing before an ad-
ministrative law judge.

404.953 The decision of an administrative
law judge.

404.955 The effect of an administrative law
judge’s decision.

404.956 Removal of a hearing request from
an administrative law judge to the Ap-
peals Council.

404.957 Dismissal of a request for a hearing
before an administrative law judge.

404.958 Notice of dismissal of a request for a
hearing before an administrative law
judge.

404.959 Effect of dismissal of a request for a
hearing before an administrative law
judge.
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404.960 Vacating a dismissal of a request for
a hearing before an administrative law
judge.

404.961 Prehearing and posthearing con-
ferences.

404.965 [Reserved]

APPEALS COUNCIL REVIEW

404.966 Testing elimination of the request
for Appeals Council review.

404.967 Appeals Council review—general.

404.968 How to request Appeals Council re-
view.

404.969 Appeals Council initiates review.

404.970 Cases the Appeals Council will re-
view.

404.971 Dismissal by Appeals Council.

404.972 Effect of dismissal of request for Ap-
peals Council review.

404.973 Notice of Appeals Council review.

404.974 Obtaining evidence from Appeals

Council.

404.975 Filing briefs with the Appeals Coun-
cil.

404.976 Procedures before Appeals Council
on review.

404.977 Case remanded by Appeals Council.

404.979 Decision of Appeals Council.

404.981 Effect of Appeals Council’s decision
or denial of review.

404.982 Extension of time to file action in
Federal district court.

COURT REMAND CASES

404.983 Case remanded by a Federal court.

404.984 Appeals Council review of adminis-
trative law judge decision in a case re-
manded by a Federal court.

404.985 Application of circuit court law.

REOPENING AND REVISING DETERMINATIONS
AND DECISIONS

404.987 Reopening and revising determina-
tions and decisions.

404.988 Conditions for reopening.

404.989 Good cause for reopening.

404.990 Finality of determinations and deci-
sions on revision of an earnings record.

404.991 Finality of determinations and deci-
sions to suspend benefit payments for en-
tire taxable year because of earnings.

404.991a Late completion of timely inves-
tigation.

404.992 Notice of revised determination or
decision.

404.993 Effect of revised determination or
decision.

404.994 Time and place to request a hearing
on revised determination or decision.
404.995 Finality of findings when later claim

is filed on same earnings record.
404.996 Increase in future benefits where
time period for reopening expires.
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PAYMENT OF CERTAIN TRAVEL EXPENSES

404.999a Payment of certain travel
penses—general.

404.999b Who may be reimbursed.

404.999c What travel expenses are reimburs-
able.

404.999d When and how to claim reimburse-
ment.

ex-

Subpart K—Employment, Wages, Self-Em-
ployment, and Self-Employment In-
come

404.1001 Introduction.
404.1002 Definitions.

EMPLOYMENT

404.1003 Employment.

404.1004 What work is covered as employ-
ment?

404.1006 Who is an employee.

404.1006 Corporation officer.

404.1007 Common-law employee.

404.1008 Agent-driver or commission-driver,
full-time life insurance salesman, home
worker, or traveling or city salesman.

404.1009 Who is an employer.

404.1010 Farm crew leader as employer.

WORK EXCLUDED FROM EMPLOYMENT

404.1012 Work excluded from employment.

404.1013 Included-excluded rule.

404.1014 Domestic service by a student for a
local college club, fraternity or sorority.

404.1015 Family services.

404.1016 Foreign agricultural workers.

404.1017 Sharefarmers.

404.1018 Work by civilians for the United
States Government or its instrumental-
ities—wages paid after 1983.

404.1018ac  Work by civilians for the United
States Government or its instrumental-
ities—remuneration paid prior to 1984.

404.1018b Medicare qualified government
employment.

404.1019 Work as a member of a uniformed
service of the United States.

404.1020 Work for States and their political
subdivisions and instrumentalities.

404.1021 Work for the District of Columbia.

404.1022 American Samoa, Guam, or the
Commonwealth of the Northern Mariana
Islands.

404.1023 Ministers of churches and members
of religious orders.

404.1024 Election of coverage by religious
orders.

404.1025 Work for religious, charitable, edu-
cational, or certain other organizations
exempt from income tax.

404.1026 Work for a church or qualified
church-controlled organization.

404.1027 Railroad work.

404.1028 Student working for a school, col-
lege, or university.

404.1029 Student nurses.
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404.1030 Delivery and distribution or sale of
newspapers, shopping news, and maga-
zines.

404.1031 Fishing.

404.1032 Work for a foreign government.

404.1033 Work for a wholly owned instru-
mentality of a foreign government.

404.103¢ Work for an international organiza-
tion.

404.1035 Work for a communist organiza-
tion.

404.1036 Certain nonresident aliens.

404.1037 Work on or in connection with a
non-American vessel or aircraft.

404.1038 Domestic employees under age 18.

EXEMPTION FROM SOCIAL SECURITY BY
REASON OF RELIGOUS BELIEF

404.1039 Employers (including partnerships)
and employees who are both members of
certain religious groups opposed to insur-
ance.

WAGES

404.1041 Wages.

404.1042 Wages when paid and received.

404.1043 Facilities or privileges—meals and
lodging.

404.1044 Vacation pay.

404.1045 Employee expenses.

404.1046 Pay for work by certain members of
religious orders.

404.1047 Annual wage limitation.

404.1048 Contribution and benefit base after
1992.

404.1049 Payments under an employer plan
or system.

404.1050 Retirement payments.

404.1061 Payments on account of sickness or
accident disability, or related medical or
hospitalization expenses.

404.1052 Payments from or to certain tax-
exempt trusts or payments under or into
certain annuity plans.

404.1063 ‘‘Qualified benefits’’ under a cafe-
teria plan.

404.10564 Payments by an employer of em-
ployee’s tax or employee’s contribution
under State law.

404.1065 Payments for agricultural labor.

404.1056 Explanation of agricultural labor.

404.1057 Domestic service in the employer’s
home.

404.1058 Special situations.

404.1069 Deemed wages for certain individ-
uals interned during World War II.

404.1060 [Reserved]

SELF-EMPLOYMENT

404.1065 Self-employment coverage.

404.1066 Trade or business in general.

404.1068 Employees who are considered self-
employed.

404.1069 Real estate agents and direct sell-
ers.

404.1070 Christian Science practitioners.
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404.1071 Ministers and members of religious
orders.

404.1073 Public office.

404.1074 Farm crew leader who is self-em-
ployed.

404.1075 Members of certain religious groups
opposed to insurance.

404.1077 Individuals under railroad retire-
ment system.

SELF-EMPLOYMENT INCOME

404.1080 Net earnings from self-employment.

404.1081 General rules for figuring net earn-
ings from self-employment.

404.1082 Rentals from real estate; material
participation.

404.1083 Dividends and interest.

404.1084 Gain or loss from disposition of
property; capital assets; timber, coal,
and iron ore; involuntary conversion.

404.1085 Net operating loss deduction.

404.1086 Community income.

404.1087 Figuring partner’s net earnings
from self-employment for taxable year
which ends as a result of death.

404.1088 Retirement payment to
partners.

404.1089 Figuring net earnings for residents
and nonresidents of Puerto Rico.

404.1090 Personal exemption deduction.

404.1091 Figuring net earnings for ministers
and members of religious orders.

404.1092 Figuring net earnings for U.S. citi-
zens or residents living outside the
United States.

404.1093 Possession of the United States.

404.1094 Options available for figuring net
earnings from self-employment.

404.1095 Agricultural trade or business.

404.1096 Self-employment income.

retired

Subpart L [Reserved]

Subpart M—Coverage of Employees of
State and Local Governments

GENERAL

404.1200 General.

404.1201 Scope of this subpart regarding cov-
erage and wage reports and adjustments.

404.1202 Definitions.

404.1203 Evidence—for wages paid prior to
1987.

404.1204 Designating officials to act on be-
half of the State.

WHAT GROUPS OF EMPLOYEES MAY BE
COVERED

404.12056 Absolute coverage groups.

404.1206 Retirement system coverage
groups.

404.1207 Divided retirement system coverage
groups.

404.1208 Ineligible employees.
404.1209 Mandatorily excluded services.
404.1210 Optionally excluded services.
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404.1211 Interstate instrumentalities.
404.1212 Police officers and firefighters.

How COVERAGE UNDER AGREEMENTS IS
OBTAINED AND CONTINUES

404.1214 Agreement for coverage.

404.1215 Modification of agreement.

404.1216 Modification of agreement to cor-
rect an error.

404.1217 Continuation of coverage.

404.1218 Resumption of coverage.

404.1219 Dissolution of political subdivision.

How To IDENTIFY COVERED EMPLOYEES
404.1220 Identification numbers.

WHAT RECORDS OF COVERAGE MUST BE KEPT

404.1225 Records—for wages paid prior to

1987.

REVIEW OF COMPLIANCE BY STATE WITH ITS
AGREEMENT

404.1230
404.1231
404.1232
404.1234

Onsite review program.
Scope of review.

Conduct of review.

Reports of review’s findings.

How To REPORT WAGES AND CONTRIBUTIONS—
FOR WAGES PAID PRIOR TO 1987

404.1237 Wage reports and contribution re-
turns—general—for wages paid prior to
1987.

404.1239 Wage reports for employees per-
forming services in more than one cov-
erage group—for wages paid prior to 1987.

404.1242 Back pay.

404.1243 TUse of reporting forms—for wages
paid prior to 1987.

404.1247 When to report wages—for wages
paid prior to 1987.

404.1249 When and where to make deposits
of contributions and to file contribution
returns and wage reports—for wages paid
prior to 1987.

404.1251 Final reports—for wages paid prior
to 1987.

WHAT IS A STATE’S LIABILITY FOR CONTRIBU-
TIONS—FOR WAGES PAID PRIOR TO 1987

404.1255 State’s liability for contributions—
for wages paid prior to 1987.

404.1256 Limitation on State’s liability for
contributions for multiple employment
situations—for wages paid prior to 1987.

FIGURING THE AMOUNT OF THE STATE’S CON-
TRIBUTIONS—FOR WAGES PAID PRIOR TO
1987

404.1260 Amount of contributions—for wages
paid prior to 1987.

404.1262 Manner of payment of contribu-
tions by State—for wages paid prior to
1987.
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404.1263 When fractional part of a cent may
be disregarded—for wages paid prior to
1987.

IF A STATE FAILS TO MAKE TIMELY
PAYMENTS—FOR WAGES PAID PRIOR TO 1987

404.1265 Addition of interest to contribu-
tions—for wages paid prior to 1987.

404.1267 Failure to make timely payments—
for wages paid prior to 1987.

How ERRORS IN REPORTS AND CONTRIBUTIONS
ARE ADJUSTED—FOR WAGES PAID PRIOR TO
1987

404.1270 Adjustments in general—for wages
paid prior to 1987.

404.1271 Adjustment of overpayment of con-
tributions—for wages paid prior to 1987.

404.1272 Refund or recomputation of over-
payments which are not adjustable—for
wages paid prior to 1987.

404.1275 Adjustment of employee contribu-
tions—for wages paid prior to 1987.

404.1276 Reports and payments erroneously
made to Internal Revenue Service-trans-
fer of funds—for wages paid prior to 1987.

How OVERPAYMENTS OF CONTRIBUTIONS ARE
CREDITED OR REFUNDED—FOR WAGES PAID
PRIOR TO 1987

404.1280 Allowance of credits or refunds—for
wages paid prior to 1987.

404.1281 Credits or refunds for periods of
time during which no liability exists—for
wages paid prior to 1987.

404.1282 Time limitations on credits or re-
funds—for wages paid prior to 1987.

404.1283 Exceptions to the time limitations
on credits or refunds—for wages paid
prior to 1987.

404.1284 Offsetting underpayments against
overpayments—for wages paid prior to
1987.

HOW ASSESSMENTS FOR UNDERPAYMENTS OF
CONTRIBUTIONS ARE MADE—FOR WAGES
PAID PRIOR TO 1987

404.1285 Assessments of amounts due—for
wages paid prior to 1987.

404.1286 Time limitations on assessments—
for wages paid prior to 1987.

404.1287 Exceptions to the time limitations
on assessments—for wages paid prior to
1987.

404.1289 Payment after expiration of time
limitation for assessment—for wages
paid prior to 1987.

SECRETARY’S REVIEW OF DECISIONS ON CRED-
ITS, REFUNDS, OR ASSESSMENTS—FOR
WAGES PAID PRIOR TO 1987

404.1290 Review of decisions by the Sec-
retary—for wages paid prior to 1987.

404.1291 Reconsideration—for wages
prior to 1987.

paid
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404.1292 How to request review—for wages
paid prior to 1987.

404.1293 Time for filing request for review—
for wages paid prior to 1987.

404.1294 Notification to State after recon-
sideration—for wages paid prior to 1987.

404.1295 Commissioner’s review—for wages
paid prior to 1987.

404.1296 Commissioner’s notification to the
State—for wages paid prior to 1987.

How A STATE MAY SEEK COURT REVIEW OF
SECRETARY’S DECISION—FOR WAGES PAID
PRIOR TO 1987

404.1297 Review by court—for wages paid
prior to 1987.

404.1298 Time for filing civil action—for
wages paid prior to 1987.

404.1299 Final judgments—for wages paid
prior to 1987.

Subpart N—Wage Credits for Veterans and
Members of the Uniformed Services

GENERAL

404.1301 Introduction.
404.1302 Definitions.

WORLD WAR IT VETERANS

404.1310 Who is a World War II veteran.

404.1311 Ninety-day active service require-
ment for World War II veterans.

404.1312 World War II service included.

404.1313 World War II service excluded.

PoST-WORLD WAR IT VETERANS

404.1320 Who is a post-World War II veteran.
404.1321 Ninety-day active service require-
ment for post-World War II veterans.
404.1322 Post-World War II service included.
404.1323 Post-World War II service excluded.

SEPARATION FROM ACTIVE SERVICE

404.1325 Separation from active service
under conditions other than dishonor-
able.

MEMBERS OF THE UNIFORMED SERVICES

404.1330 Who is a member of a uniformed
service.

AMOUNTS OF WAGE CREDITS AND LIMITS ON
THEIR USE

404.1340 Wage credits for World War II and
post-World War II veterans.

404.1341 Wage credits for a member of a uni-
formed service.

404.1342 Limits on granting World War II
and post-World War II wage credits.

404.1343 When the limits on granting World
War II and post-World War II wage cred-
its do not apply.
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DEEMED INSURED STATUS FOR WORLD WAR II
VETERANS

404.1350 Deemed insured status.

404.1351 When deemed insured status does
not apply.

404.1352 Benefits and payments based on
deemed insured status.

EFFECT OF OTHER BENEFITS ON PAYMENT OF
SOCIAL SECURITY BENEFITS AND PAYMENTS

404.1360 Veterans Administration pension or
compensation payable.

404.1361 Federal benefit payable other than
by Veterans Administration.

404.1362 Treatment of social security bene-
fits or payments where Veterans Admin-
istration pension or compensation pay-
able.

404.1363 Treatment of social security bene-
fits or payments where Federal benefit
payable other than by Veterans Adminis-
tration.

EVIDENCE OF ACTIVE SERVICE AND
MEMBERSHIP IN A UNIFORMED SERVICE

404.1370 Evidence of active service and sepa-
ration from active service.

404.1371 Evidence of membership in a uni-
formed service during the years 1957
through 1967.

Subpart O—Interrelationship of Old-Age,
Survivors and Disability Insurance Pro-
gram With the Railroad Retirement Pro-
gram

404.1401 What is the interrelationship be-
tween the Railroad Retirement Act and
the Old-Age, Survivors and Disability In-
surance Program of the Social Security
Act?

404.1402 When are railroad industry services
by a non-vested worker covered under
Social Security?

404.1404 Effective date of coverage of rail-
road services under the act.

404.1405 If you have been considered a non-
vested worker, what are the situations
when your railroad industry work will
not be covered under Social Security?

404.1406 Eligibility to railroad retirement
benefits as a bar to payment of social se-
curity benefits.

404.1407 When railroad retirement benefits
do not bar payment of social security
benefits.

404.1408 Compensation to be treated as
wages.

404.1409 Purposes of using compensation.

404.1410 Presumption on basis of certified
compensation record.

404.1412 Compensation quarters of coverage.

404.1413 When will we certify payment to
the Railroad Retirement Board (RRB)?
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Subpart P—Determining Disability and
Blindness

GENERAL

404.1501 Scope of subpart.
404.1502 General definitions and terms for
this subpart.

DETERMINATIONS

404.1503 Who makes disability and blindness
determinations.

404.1503a Program integrity.

404.1503b Evidence from excluded medical
sources of evidence.

404.1504 Determinations by other govern-
ment agencies and nongovernmental en-
tities.

DEFINITION OF DISABILITY

404.1505 Basic definition of disability.

404.1506 When we will not consider your im-
pairment.

404.1508 [Reserved]

404.1509 How long the
last.

404.1510 Meaning of substantial gainful ac-
tivity.

404.1511 Definition of disabling impairment.

impairment must

EVIDENCE

404.1512 Responsibility for evidence.

404.1513 Categories of evidence.

404.1513a Evidence from our Federal or
State agency medical or psychological
consultants.

404.15614 When we will purchase existing evi-
dence.

404.1515 Where and how to submit evidence.

404.1516 If you fail to submit medical and
other evidence.

404.1517 Consultative examination at our
expense.

404.1518 If you do not appear at a consult-
ative examination.

STANDARDS TO BE USED IN DETERMINING
WHEN A CONSULTATIVE EXAMINATION WILL
BE OBTAINED IN CONNECTION WITH DIs-
ABILITY DETERMINATIONS

404.1519 The consultative examination.

404.1519a When we will purchase a consult-
ative examination and how we will use
it.

404.1519b When we will not purchase a con-
sultative examination.

STANDARDS FOR THE TYPE OF REFERRAL AND
FOR REPORT CONTENT

404.1519f Type of purchased examinations.

404.1519¢ Who we will select to perform a
consultative examination.

404.1519h Your medical source.

404.15191 Other sources for consultative ex-
aminations.



Social Security Administration

404.1519] Objections to the medical source
designated to perform the consultative
examination.

404.1519k Purchase of medical examina-
tions, laboratory tests, and other serv-
ices.

404.1519m Diagnostic tests or procedures.

404.1519n Informing the medical source of
examination scheduling, report content,
and signature requirements.

404.15190 When a properly signed consult-
ative examination report has not been
received.

404.1519p Reviewing reports of consultative
examinations.

404.1519q Conflict of interest.

AUTHORIZING AND MONITORING THE REFERRAL
PROCESS

404.1519s Authorizing and monitoring the
consultative examination.

PROCEDURES TO MONITOR THE CONSULTATIVE
EXAMINATION

404.1519t Consultative
sight.

examination over-

EVALUATION OF DISABILITY

404.1520 Evaluation of disability in general.

404.1520a Evaluation of mental impair-
ments.

404.1520b How we consider evidence.

404.1520c How we consider and articulate
medical opinions and prior administra-
tive medical findings for claims filed on
or after March 27, 2017.

404.1521 Establishing that you have a medi-
cally determinable impairment(s).

404.1522 What we mean by an impairment(s)
that is not severe.

404.1523 Multiple impairments.

MEDICAL CONSIDERATIONS

404.1525 Listing of Impairments in appendix
1.

404.1526 Medical equivalence.

404.1527 Evaluating opinion evidence for
claims filed before March 27, 2017.

404.1528 [Reserved]

404.1529 How we evaluate symptoms, includ-
ing pain.

404.1530 Need to follow prescribed treat-
ment.

404.1535 How we will determine whether
your drug addiction or alcoholism is a
contributing factor material to the de-
termination of disability.

404.1536 Treatment required for individuals
whose drug addiction or alcoholism is a
contributing factor material to the de-
termination of disability.

404.1537 What we mean by appropriate
treatment.

404.1538 What we mean by approved institu-
tions or facilities.
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404.1539 How we consider whether treatment
is available.

404.1540 Evaluating compliance with the
treatment requirements.

404.1541 Establishment and use of referral
and monitoring agencies.

RESIDUAL FUNCTIONAL CAPACITY

404.1545 Your residual functional capacity.
404.1546 Responsibility for assessing your
residual functional capacity.

VOCATIONAL CONSIDERATIONS

404.1560 When we will consider your voca-
tional background.

404.1562 Medical-vocational profiles showing
an inability to make an adjustment to
other work.

404.1563 Your age as a vocational factor.

404.1564 Your education as a vocational fac-
tor.

404.1565 Your work experience as a voca-
tional factor.

404.1566 Work which exists in the national
economy.

404.1567 Physical exertion requirements.

404.1568 Skill requirements.

404.1569 Listing of Medical-Vocational
Guidelines in appendix 2.

404.1569a Exertional and nonexertional limi-
tations.

SUBSTANTIAL GAINFUL ACTIVITY

404.1571 General.

404.1572 What we mean by substantial gain-
ful activity.

404.1573 General information about work ac-
tivity.

404.1574 Evaluation guides if you are an em-
ployee.

404.1574a When and how we will average
your earnings.

404.1575 Evaluation guides if you are self-
employed.

404.1576 Impairment-related work expenses.

WIDOWS, WIDOWERS, AND SURVIVING DIVORCED
SPOUSES

404.1577 Disability defined for widows, wid-
owers, and surviving divorced spouses for
monthly benefits payable for months
prior to January 1991.

404.1578 How we determine disability for
widows, widowers, and surviving divorced
spouses for monthly benefits payable for
months prior to January 1991.

404.1579 How we will determine whether
your disability continues or ends.

BLINDNESS

404.1581 Meaning of blindness as defined in
the law.

404.1582 A period of disability based on
blindness.

404.1583 How we determine disability for
blind persons who are age 55 or older.
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404.1584 Evaluation of work activity of blind
people.

404.1585 Trial work period for persons age 55
or older who are blind.

404.1586 Why and when we will stop your
cash benefits.

404.1587 Circumstances under which we may
suspend and terminate your benefits be-
fore we make a determination.

CONTINUING OR STOPPING DISABILITY

404.1588 Your responsibility to tell us of
events that may change your disability
status.

404.1589 We may conduct a review to find
out whether you continue to be disabled.

404.1590 When and how often we will con-
duct a continuing disability review.

404.1591 If your medical recovery was ex-
pected and you returned to work.

404.1592 The trial work period.

404.1592a The reentitlement period.

404.1592b What is expedited reinstatement?

404.1592¢c Who is entitled to expedited rein-
statement?

404.1592d How do I request reinstatement?

404.1592e How do we determine provisional
benefits?

404.1592f How do we determine reinstated
benefits?

404.1593 Medical evidence in continuing dis-
ability review cases.

404.1594 How we will determine whether
your disability continues or ends.

404.1595 When we determine that you are
not now disabled.

404.1596 Circumstances under which we may
suspend and terminate your benefits be-
fore we make a determination.

404.1597 After we make a determination
that you are not now disabled.

404.1597a Continued benefits pending appeal
of a medical cessation determination.

404.1598 If you become disabled by another
impairment(s).

404.1599 Work incentive experiments and re-
habilitation demonstration projects in
the disability program.

APPENDIX 1 TO SUBPART P OF PART 404—LIST-
ING OF IMPAIRMENTS

APPENDIX 2 TO SUBPART P OF PART 404—MED-
ICAL-VOCATIONAL GUIDELINES

Subpart Q—Determinations of Disability

GENERAL PROVISIONS

404.1601 Purpose and scope.

404.1602 Definitions.

404.1603 Basic responsibilities for us and the
State.

RESPONSIBILITIES FOR PERFORMING THE
DISABILITY DETERMINATION FUNCTION

404.1610 How a State notifies us that it
wishes to perform the disability deter-
mination function.
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404.1611 How we notify a State whether it
may perform the disability determina-
tion function.

404.1613 Disability determinations the State
makes.

404.1614 Responsibilities for obtaining evi-
dence to make disability determinations.

404.1615 Making disability determinations.

404.1616 Medical consultants and psycho-
logical consultants.

404.1617 Reasonable efforts to obtain review
by a physician, psychiatrist, and psy-
chologist.

404.1618 Notifying claimants of the dis-
ability determination.

QUICK DISABILITY DETERMINATIONS

404.1619 Quick disability determination
process.
ADMINISTRATIVE RESPONSIBILITIES AND

REQUIREMENTS

404.1620 General administrative require-
ments.

404.1621 Personnel.

404.1622 Training.

404.1623 Facilities.

404.1624 Medical and other purchased serv-
ices.

404.1625 Records and reports.

404.1626 Fiscal.

404.1627 Audits.

404.1628 Property.

404.1629 Participation in research and dem-

onstration projects.
404.1630 Coordination with other agencies.
404.1631 Confidentiality of information and
records.
404.1632 Other Federal laws and regulations.
404.1633 Policies and operating instructions.

PERFORMANCE STANDARDS

404.1640
404.1641
404.1642

General.

Standards of performance.

Processing time standards.

404.1643 Performance accuracy standard.

404.1644 How and when we determine wheth-
er the processing time standards are met.

404.1645 How and when we determine wheth-
er the performance accuracy standard is
met.

404.1650 Action we will take if a State agen-
cy does not meet the standards.

PERFORMANCE MONITORING AND SUPPORT

404.1660 How we will monitor.

404.1661 When we will provide performance
support.

404.1662 What support we will provide.

SUBSTANTIAL FAILURE

404.1670 General.

404.1671 Good cause for not following the
Act, our regulations, or other written
guidelines.

404.1675 Finding of substantial failure.
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HEARINGS AND APPEALS

404.1680 Notice of right to hearing on pro-
posed finding of substantial failure.

404.1681 Disputes on matters other than sub-
stantial failure.

404.1682 Who conducts the hearings.

404.1683 Hearings and appeals process.

ASSUMPTION OF DISABILITY DETERMINATION
FUNCTION

404.1690 Assumption when we make a find-
ing of substantial failure.

404.1691 Assumption when State no longer
wishes to perform the disability deter-
mination function.

404.1692 Protection of State employees.

404.1693 Limitation on State expenditures
after notice.

404.1694 Final accounting by the State.

Subpart R—Representation of Parties

404.1700 Introduction.

404.1703 Definitions.

404.17056 Who may be your representative.

404.1706 Notification of options for obtain-
ing attorney representation.

404.1707 Appointing a representative.

404.1710 Awuthority of a representative.

404.1713 Mandatory use of electronic serv-
ices.

404.1715
tive.

404.1717 Direct payment of fees to eligible
non-attorney representatives.

404.1720 Fee for a representative’s services.

404.1725 Request for approval of a fee.

404.1728 Proceedings before a State or Fed-
eral court.

404.1730 Payment of fees.

404.1735 [Reserved]

404.1740 Rules of conduct and standards of
responsibility for representatives.

404.1745 Violations of our requirements,
rules, or standards.

Notice or request to a representa-

404.1750 Notice of charges against a rep-
resentative.

404.1755 Withdrawing charges against a rep-
resentative.

404.1765 Hearing on charges.

404.1770 Decision by hearing officer.

404.1775 Requesting review of the hearing
officer’s decision.

404.1776 Assignment of request for review of
the hearing officer’s decision.

404.1780 Appeals Council’s review of hearing
officer’s decision.

404.1785 Evidence permitted on review.

404.1790 Appeals Council’s decision.

404.1795 When the Appeals Council will dis-
miss a request for review.

404.1797 Reinstatement after suspension—
period of suspension expired.

404.1799 Reinstatement after suspension or
disqualification—period of suspension
not expired.
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Subpart S—Payment Procedures

404.1800 Introduction.

404.1805 Paying benefits.

404.1807 Monthly payment day.

404.1810 Expediting benefit payments.

404.1815 Withholding certification or pay-
ments.

404.1820 Transfer or assignment of pay-
ments.

404.1821 Garnishment of payments after dis-
bursement.

404.1825 Joint payments to a family.

Subpart T—Totalization Agreements

GENERAL PROVISIONS

404.1901 Introduction.
404.1902 Definitions.

404.1903 Negotiating totalization agree-
ments.

404.1904 Effective date of a totalization
agreement.

404.1906 Termination of agreements.

BENEFIT PROVISIONS

404.1908 Crediting foreign periods of cov-
erage.

404.1910 Person qualifies under more than
one totalization agreement.

404.1911 Effects of a totalization agreement
on entitlement to hospital insurance
benefits.

COVERAGE PROVISIONS

404.1913
404.1914
404.1915

Precluding dual coverage.
Certificate of coverage.
Payment of contributions.

COMPUTATION PROVISIONS

404.1918
404.1919
404.1920
the
fits
efit.
404.1921

How benefits are computed.

How benefits are recomputed.
Supplementing the U.S. benefit if
total amount of the combined bene-
is less than the U.S. minimum ben-

Benefits of less than $1 due.

OTHER PROVISIONS

404.1925
404.1926

Applications.

Evidence.

404.1927 Appeals.

404.1928 Effect of the alien non-payment
provision.

404.1929 Overpayments.

404.1930 Disclosure of information.

Subpart U—Representative Payment

404.2001 Introduction.

404.2010 When payment will be made to a
representative payee.

404.2011 What happens to your monthly ben-
efits while we are finding a suitable rep-
resentative payee for you?
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404.2015 Information considered in deter-
mining whether to make representative
payments.

404.2018 Advance designation of representa-
tive payees.

404.2020 Information considered in selecting
a representative payee.

404.2021 What is our order of preference in
selecting a representative payee for you?

404.2022 Who may not serve as a representa-
tive payee?

404.2024 How do we investigate a representa-
tive payee applicant?

404.2025 What information must a represent-
ative payee report to us?

404.2026 How do we investigate an appointed
representative payee?

404.2030 How will we notify you when we de-
cide you need a representative payee?
404.2035 What are the responsibilities of

your representative payee?

404.2040 TUse of benefit payments.

404.2040a Compensation for qualified organi-
zations serving as representative payees.

404.2041 Who is liable if your representative
payee misuses your benefits?

404.2045 Conservation and investment of
benefit payments.

404.2060 When will we select a new rep-
resentative payee for you?

404.2055 When representative payment will
be stopped.

404.2060 Transfer of accumulated Dbenefit
payments.

404.2066 How does your representative payee
account for the use of benefits?

Subpart V—Payments for Vocational
Rehabilitation Services

GENERAL PROVISIONS

404.2101
404.2102
404.2103
404.2104
404.2106

General.

Purpose and scope.

Definitions.

Participation by State VR agencies.
[Reserved]

PAYMENT PROVISIONS

404.2108 Requirements for payment.

404.2109 Responsibility for making payment
decisions.

404.2110 What we mean by ‘“SGA” and by ‘“‘a
continuous period of 9 months”’.

404.2111 Criteria for determining when VR
services will be considered to have con-
tributed to a continuous period of 9
months.

404.2112 Payment for VR services in a case
where an individual continues to receive
disability payments based on participa-
tion in an approved VR program.

404.2114 Services for which payment may be
made.

404.2115 When services must have been pro-
vided.
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404.2116 When claims for payment for VR
services must be made (filing deadlines).
404.2117 What costs will be paid.

ADMINISTRATIVE PROVISIONS

404.2118
404.2119
404.2120
404.2121 Validation reviews.

404.2122 Confidentiality of information and

records.

404.2123 Other Federal laws and regulations.
404.2127 Resolution of disputes.

[Reserved]
Method of payment.
Audits.

Subpart A—Introduction, General
Provisions and Definitions

AUTHORITY: Secs. 203, 205(a), 216(j), and
702(a)(5) of the Social Security Act (42 U.S.C.
403, 405(a), 416(j), and 902(a)(5)) and 48 U.S.C.
1801.

§404.1 Introduction.

The regulations in this part 404 (Reg-
ulations No. 4 of the Social Security
Administration) relate to the provi-
sions of title II of the Social Security
Act as amended on August 28, 1950, and
as further amended thereafter. The reg-
ulations in this part are divided into 22
subparts:

(a) Subpart A contains provisions re-
lating to general definitions and use of
terms.

(b) Subpart B relates to quarters of
coverage and insured status require-
ments.

(c) Subpart C relates to the computa-
tion and recomputation of the primary
insurance amount.

(d) Subpart D relates to the require-
ments for entitlement to monthly ben-
efits and to the lump-sum death pay-
ment duration of entitlement and ben-
efit rates.

(e) Subpart E contains provisions re-
lating to the reduction and increase of
insurance benefits and to deductions
from benefits and lump-sum death pay-
ments.

(f) Subpart F relates to overpay-
ments, underpayments, waiver of ad-
justment or recovery of overpayments
and liability of certifying officers.

(g) Subpart G relates to filing of ap-
plications and other forms.

(h) Subpart H relates to evidentiary
requirements for establishing an initial
and continuing right to monthly bene-
fits and for establishing a right to
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lump-sum death payment. (Evidentiary
requirements relating to disability are
contained in subpart P.)

(1) Subpart I relates to maintenance
and revision of records of wages and
self-employment income.

(j) Subpart J relates to initial deter-
minations, the administrative review
process, and reopening of determina-
tions and decisions.

(k) Subpart K relates to employment,
wages, self-employment and self-em-
ployment income.

(1) Subpart L is reserved.

(m) Subpart M relates to coverage of
employees of State and local Govern-
ments.

(n) Subpart N relates to benefits in
cases involving veterans.

(0) Subpart O relates to the inter-
relationship of the old-age, survivors
and disability insurance program with
the railroad retirement program.

(p) Subpart P relates to the deter-
mination of disability or blindness.

(q) Subpart Q relates to standards,
requirements and procedures for States
making determinations of disability
for the Commissioner. It also sets out
the Commissioner’s responsibilities in
carrying out the disability determina-
tion function.

(r) Subpart R relates to the provi-
sions applicable to attorneys and other
individuals who represent applicants in
connection with claims for benefits.

(s) Subpart S relates to the payment
of benefits to individuals who are enti-
tled to benefits.

(t) Subpart T relates to the negotia-
tion and administration of totalization
agreements between the United States
and foreign countries.

(u) Subpart U relates to the selection
of a representative payee to receive
benefits on behalf of a beneficiary and
to the duties and responsibilities of a
representative payee.

(v) Subpart V relates to payments to
State vocational rehabilitative agen-
cies for vocational rehabilitation serv-
ices.

[26 FR 7054, Aug. 5, 1961; 26 FR 7760, Aug. 19,
1961, as amended at 27 FR 4513, May 11, 1962;
28 FR 14492, Dec. 31, 1963; 51 FR 11718, Apr. 7,
1986; 62 FR 38450, July 18, 1997; 83 FR 62456,
Dec. 4, 2018]
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§404.2 General definitions and use of
terms.

(a) Terms relating to the Act and regu-
lations. (1) The Act means the Social Se-
curity Act, as amended (42 U.S.C. Chap-
ter 7).

(2) Section means a section of the reg-
ulations in part 404 of this chapter un-
less the context indicates otherwise.

(b) Commissioner; Appeals Council;, Ad-
ministrative Law Judge defined. (1) Com-
missioner means the Commissioner of
Social Security.

(2) Appeals Council means the Appeals
Council of the Office of Hearings and
Appeals in the Social Security Admin-
istration or such member or members
thereof as may be designated by the
Chairman.

(3) Administrative Law Judge means an
Administrative Law Judge in the Office
of Hearings and Appeals in the Social
Security Administration.

(c) Miscellaneous. (1) Certify, when
used in connection with the duty im-
posed on the Commissioner by section
205(i) of the act, means that action
taken by the Administration in the
form of a written statement addressed
to the Managing Trustee, setting forth
the name and address of the person to
whom payment of a benefit or lump
sum, or any part thereof, is to be made,
the amount to be paid, and the time at
which payment should be made.

(2) Benefit means an old-age insur-
ance benefit, disability insurance ben-
efit, wife’s insurance benefit, husband’s
insurance benefit, child’s insurance
benefit, widow’s insurance benefit, wid-
ower’s insurance benefit, mother’s in-
surance benefit, father’s insurance ben-
efit, or parent’s insurance benefit
under Title II of the Act. (Lump sums,
which are death payments under title
II of the Act, are excluded from the
term benefit as defined in this part to
permit greater clarity in the regula-
tions.)

(3) Lump sum means a lump-sum
death payment under title II of the act
or any person’s share of such a pay-
ment.

(4) Attainment of age. An individual
attains a given age on the first mo-
ment of the day preceding the anniver-
sary of his birth corresponding to such
age.
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(5) State, unless otherwise indicated,
includes:

(i) The District of Columbia,

(ii) The Virgin Islands,

(iii) The Commonwealth of Puerto
Rico effective January 1, 1951,

(iv) Guam and American Samoa, ef-
fective September 13, 1960, generally,
and for purposes of sections 210(a) and
211 of the Act effective after 1960 with
respect to service performed after 1960,
and effective for taxable years begin-
ning after 1960 with respect to cred-
iting net earnings from self-employ-
ment and self-employment income,

(v) The Territories of Alaska and Ha-
waii prior to January 3, 1959, and Au-
gust 21, 1959, respectively, when those
territories acquired statehood, and

(vi) The Commonwealth of the North-
ern Mariana Islands (CNMI) effective
January 1, 1987; Social Security cov-
erage for affected temporary employees
of the government of the CNMI is also
effective on January 1, 1987, under sec-
tion 210(a)(7)(E) of the Social Security
Act. In addition, Social Security cov-
erage for affected non-temporary em-
ployees of the government of the CNMI
is effective on October 1, 2012, under
section 210(a)(7)(C) of the Social Secu-
rity Act.

(6) United States, when used in a geo-
graphical sense, includes, unless other-
wise indicated:

(i) The States,

(ii) The Territories of Alaska and Ha-
waii prior to January 3, 1959, and Au-
gust 21, 1959, respectively, when they
acquired statehood,

(iii) The District of Columbia,

(iv) The Virgin Islands,

(v) The Commonwealth of Puerto
Rico effective January 1, 1951, (vi)
Guam and American Samoa, effective
September 13, 1960, generally, and for
purposes of sections 210(a) and 211 of
the Act, effective after 1960 with re-
spect to service performed after 1960,
and effective for taxable years begin-
ning after 1960 with respect to cred-
iting net earnings from self-employ-
ment and self-employment income, and

(vii) The Commonwealth of the
Northern Mariana Islands effective
January 1, 1987.

(7) Masculine gender includes the
feminine, unless otherwise indicated.
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(8) The terms defined in sections 209,
210, and 211 of the act shall have the
meanings therein assigned to them.

[26 FR 7055, Aug. 5, 1961; 26 FR 7760, Aug. 19,
1961, as amended at 28 FR 1037, Feb. 2, 1963;
28 FR 14492, Dec. 31, 1963; 29 FR 15509, Nov. 19,
1964; 41 FR 32886, Aug. 6, 1976; 51 FR 11718,
Apr. 7, 1986; 61 FR 41330, Aug. 8, 1996; 62 FR
38450, July 18, 1997; 69 FR 515565, Aug. 20, 2004;
79 FR 33684, June 12, 2014; 83 FR 21708, May
10, 2018]

§404.3 General provisions.

(a) Effect of cross references. The cross
references in the regulations in this
part 404 to other portions of the regula-
tions, when the word see is used, are
made only for convenience and shall be
given no legal effect.

(b) Periods of limitation ending on non-
work days. Pursuant to the provisions
of section 216(j) of the act, effective
September 13, 1960, where any provision
of title II, or any provision of another
law of the United States (other than
the Internal Revenue Code of 1954) re-
lating to or changing the effect of title
II, or any regulation of the Commis-
sioner issued under title II, provides for
a period within which an act is re-
quired to be done which affects eligi-
bility for or the amount of any benefit
or payment under this title or is nec-
essary to establish or protect any
rights under this title, and such period
ends on a Saturday, Sunday or Federal
legal holiday or on any other day all or
part of which is declared to be a non-
work day for Federal employees by
statute or Executive Order, then such
act shall be considered as done within
such period if it is done on the first day
thereafter which is not a Saturday,
Sunday, or legal holiday or any other
day all or part of which is declared to
be a nonwork day for Federal employ-
ees either by statute or Executive
Order. For purposes of this paragraph,
the day on which a period ends shall in-
clude the final day of any extended pe-
riod where such extension is authorized
by law or by the Commissioner pursu-
ant to law. Such extension of any pe-
riod of limitation does not apply to pe-
riods during which benefits may be
paid for months prior to the month an
application for such benefits is filed
pursuant to §404.621, or to periods dur-
ing which an application for benefits
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may be accepted as such pursuant to
§404.620.

[26 FR 7055, Aug. 5, 1961, as amended at 29 FR
156509, Nov. 19, 1964; 51 FR 11718, Apr. 7, 1986;
61 FR 41330, Aug. 8, 1996; 62 FR 38450, July 18,
1997]

Subpart B—Insured Status and
Quarters of Coverage

AUTHORITY: Secs. 205(a), 212, 213, 214, 216,
217, 223, and 702(a)(5) of the Social Security
Act (42 U.S.C. 405(a), 412, 413, 414, 416, 417, 423,
and 902(a)(5)).

SOURCE: 45 FR 25384, Apr. 15, 1980, unless
otherwise noted.

GENERAL

§404.101 Introduction.

(a) Insured status. This subpart ex-
plains what we mean when we say that
a person has insured status under the
social security program. It also de-
scribes how a person may become fully
insured, currently insured or insured
for disability benefits. Your insured
status is a basic factor in determining
if you are entitled to old-age or dis-
ability insurance benefits or to a pe-
riod of disability. It is also a basic fac-
tor in determining if dependents’ or
survivors’ insurance benefits or a
lump-sum death payment are payable
based on your earnings record. If you
are neither fully nor currently insured,
no benefits are payable based on your
earnings. (Subpart D of this part de-
scribes these benefits and the kind of
insured status required for each.) In
§§404.110 through 404.120 we tell how we
determine if you are fully or currently
insured. The rules for determining if
you are insured for purposes of estab-
lishing a period of disability or becom-
ing entitled to disability insurance
benefits are in §§404.130 through 404.133.
Whether you have the required insured
status depends on the number of quar-
ters of coverage (QCs) you have ac-
quired.

(b) @Cs. This subpart also sets out
our rules on crediting you with QCs.
QCs are used in determining insured
status. In general, you are credited
with QCs based on the wages you are
paid and the self-employment income
you derive during certain periods. (See
subpart K of this part for a definition
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of wages and self-employment income.)
Our rules on how and when you acquire
a QC are contained in §§404.140 through
404.146.

§404.102 Definitions.

For the purpose of this subpart—

Act means the Social Security Act, as
amended.

Age means how many years old you
are. You reach a particular age on the
day before your birthday. For example,
if your sixty-second birthday is on July
1, 1979, you became age 62 on June 30,
1979.

Quarter or calendar quarter means a
period of three calendar months ending
March 31, June 30, September 30, or De-
cember 31 of any year.

We, our, or us means the Social Secu-
rity Administration.

You or your means the worker whose
insured status is being considered.

FULLY INSURED STATUS

§404.110 How we determine fully in-
sured status.

(a) General. We describe how we de-
termine the number of quarters of cov-
erage (QCs) you need to be fully in-
sured in paragraphs (b), (c), and (d) of
this section. The table in §404.115 may
be used to determine the number of
QCs you need to be fully insured under
paragraph (b) of this section. We con-
sider certain World War II veterans to
have died fully insured (see §404.111).
We also consider certain employees of
private nonprofit organizations to be
fully insured if they meet special re-
quirements (see §404.112).

(b) How many QCs you need to be fully
insured. (1) You need at least 6 QCs but
not more than 40 QCs to be fully in-
sured. A person who died before 1951
with at least 6 QCs is fully insured.

(2) You are fully insured for old-age
insurance benefits if you have one QC
(whenever acquired) for each calendar
year elapsing after 1950 or, if later,
after the year in which you became age
21, and before the year you reach re-
tirement age, that is, before—

(i) The year you become age 62, if you
are a woman;

(ii) The year you become age 62, if
you are a man who becomes age 62
after 1974;
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(iii) The year 1975, if you are a man
who became age 62 in 1973 or 1974; or

(iv) The year you became age 65, if
you are a man who became age 62 be-
fore 1973.

(3) A person who is otherwise eligible
for survivor’s benefits and who files an
application will be entitled to benefits
based on your earnings if you die fully
insured. You will be fully insured if
you had one QC (whenever acquired) for
each calendar year elapsing after 1950
or, if later, after the year you became
age 21, and before the earlier of the fol-
lowing years:

(i) The year you die; or

(ii) The year you reach retirement
age as shown in paragraph (b)(2) of this
section.

(c) How a period of disability affects the
number of QCs you need. In determining
the number of elapsed years under
paragraph (b) of this section, we do not
count as an elapsed year any year
which is wholly or partly in a period of
disability we established for you. For
example, if we established a period of
disability for you from December 5,
1975 through January 31, 1977, the three
years, 1975, 1976 and 1977, would not be
counted as elapsed years.

(d) How we credit QCs for fully insured
status based on your total wages before
1951—(1) General. For purposes of para-
graph (b) of this section, we may use
the following rules in crediting QCs
based on your wages before 1951 instead
of the rule in §404.141(b)(1).

(i) We may consider you to have one
QC for each $400 of your total wages be-
fore 1951, as defined in paragraph (d)(2)
of this section, if you have at least 7
elapsed years as determined under
paragraph (b)(2) or (b)(3) of this sec-
tion; and the number of QCs deter-
mined under this paragraph plus the
number of QCs credited to you for peri-
ods after 1950 make you fully insured.

(ii) If you file an application in June
1992 or later and you are not entitled to
a benefit under section 227 of the Act in
the month the application is made, we
may consider you to have at least one
QC before 1951 if you have $400 or more
total wages before 1951, as defined in
paragraph (d)(2) of this section, pro-
vided that the number of QCs credited
to you under this paragraph plus the
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number of QCs credited to you for peri-
ods after 1950 make you fully insured.

(2) What are total wages before 1951.
For purposes of paragraph (d)(1) of this
section, your total wages before 1951
include—

(i) Remuneration credited to you be-
fore 1951 on the records of the Sec-
retary;

(ii) Wages considered paid to you be-
fore 1951 under section 217 of the Act
(relating to benefits in case of vet-
erans);

(iii) Compensation under the Rail-
road Retirement Act of 1937 before 1951
that can be credited to you under title
II of the Social Security Act; and

(iv) Wages considered paid to you be-
fore 1951 under section 231 of the Act
(relating to benefits in case of certain
persons interned in the United States
during World War II).

(e) When your fully insured status be-
gins. You are fully insured as of the
first day of the calendar quarter in
which you acquire the last needed QC
(see §404.145).

[45 FR 25384, Apr. 15, 1980, as amended at 50
FR 36573, Sept. 9, 1985; 57 FR 23156, June 2,
1992; 83 FR 21708, May 10, 2018]

§404.111 When we consider a person
fully insured based on World War II
active military or naval service.

We consider that a person, who was
not otherwise fully insured, died fully
insured if—

(a) The person was in the active mili-
tary or naval service of the United
States during World War II;

(b) The person died within three
years after separation from service and
before July 27, 1954; and

(¢c) The conditions in §404.1350 that
permit us to consider the person fully
insured are met.

(d) The provisions of this section do
not apply to persons filing applications
after May 31, 1992, unless a survivor is
entitled to benefits under section 202 of
the Act based on the primary insurance
amount of the fully insured person for
the month preceding the month in
which the application is made.

[45 FR 25384, Apr. 15, 1980, as amended at 57
FR 23157, June 2, 1992]
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§404.112 When we consider -certain
employees of private nonprofit or-
ganizations to be fully insured.

If you are age 55 or over on January
1, 1984, and are on that date an em-
ployee of an organization described in
§404.1025(a) which does not have in ef-
fect a waiver certificate under section
3121(k) of the Code on that date and
whose employees are mandatorily cov-
ered as a result of section 102 of Pub. L.
98-21, we consider you to be fully in-
sured if you meet the following re-
quirements:

§404.115

QC’s ac-
o quired after

Your age on January 1, 1984 is: Dec. 31,

1983

59 or over but less than age 60 .. 8
58 or over but less than age 59 .. 12
57 or over but less than age 58 .. 16
55 or over but less than age 57 .. 20

[50 FR 36573, Sept. 9, 1985]

§404.115 Table for determining the
quarters of coverage you need to be
fully insured.

(a) General. You may use the fol-

oo lowing table to determine the number
_ quired after O quarters of coverage (QCs) you need
Your age on January 1, 1984 is— :
Dec. 31, to be fully insured under §404.110. Para-
1983 graphs (b) and (c) of this section tell
60 or over ... 6 you how to use this table.
Worker who reaches retirement age as described in §404.110(b)(2) Worker who dies before reaching retirement
age as described in §404.110(b)(2)
Col. Il ol VoA
Col. I—Date of birth Col. Ill2— 0. vV —hge
Men Women Year of death Col. VS mgg;:qof
Jan. 1, 1893 or earlier ... 6 6 51957 6 628
Jan. 2, 1893 to Jan. 1, 1894 ... 7 6 1958 7 29
Jan. 2, 1894 to Jan. 1, 1895 8 6 1959 8 30
Jan. 2, 1895 to Jan. 1, 1896 9 6 1960 9 31
Jan. 2, 1896 to Jan. 1, 1897 10 7 1961 10 32
Jan. 2, 1897 to Jan. 1, 1898 11 8 1962 11 33
Jan. 2, 1898 to Jan. 1, 1899 12 9 1963 12 34
Jan. 2, 1899 to Jan. 1, 1900 13 10 1964 13 35
Jan. 2, 1900 to Jan. 1, 1901 14 11 1965 14 36
Jan. 2, 1901 to Jan. 1, 1902 15 12 1966 15 37
Jan. 2, 1902 to Jan. 1, 1903 16 13 1967 16 38
Jan. 2, 1903 to Jan. 1, 1904 17 14 1968 17 39
Jan. 2, 1904 to Jan. 1, 1905 18 15 1969 18 40
Jan. 2, 1905 to Jan. 1, 1906 ... 19 16 1970 19 41
Jan. 2, 1906 to Jan. 1, 1907 ... 20 17 1971 20 42
Jan. 2, 1907 to Jan. 1, 1908 21 18 1972 21 43
Jan. 2, 1908 to Jan. 1, 1909 22 19 1973 22 44
Jan. 2, 1909 to Jan. 1, 1910 ... 23 20 1974 23 45
Jan. 2, 1910 to Jan. 1, 1911 ... 24 21 1975 24 46
Jan. 2, 1911 to Jan. 1, 1912 24 22 1976 25 47
Jan. 2, 1912 to Jan. 1, 1913 24 23 1977 26 48
Jan. 2, 1913 to Jan. 1, 1914 ... 24 24 1978 27 49
Jan. 2, 1914 to Jan. 1, 1915 ... 25 25 1979 28 50
Jan. 2, 1915 to Jan. 1, 1916 26 26 1980 29 51
Jan. 2, 1916 to Jan. 1, 1917 27 27 1981 30 52
Jan. 2, 1917 to Jan. 1, 1918 ... 28 28 1982 31 53
Jan. 2, 1918 to Jan. 1, 1919 ... 29 29 1983 32 54
Jan. 2, 1919 to Jan. 1, 1920 30 30 1984 33 55
Jan. 2, 1920 to Jan. 1, 1921 31 31 1985 34 56
Jan. 2, 1921 to Jan. 1, 1922 ... 32 32 1986 35 57
Jan. 2, 1922 to Jan. 1, 1923 ... 33 33 1987 36 58
Jan. 2, 1923 to Jan. 1, 1924 34 34 1988 37 59
Jan. 2, 1924 to Jan. 1, 1925 35 35 1989 38 60
Jan. 2, 1925 to Jan. 1, 1926 ... 36 36 1990 39 61
Jan. 2, 1926 to Jan. 1, 1927 ... 37 37 71991 40 62
Jan. 2, 1927 to Jan. 1, 1928 38 38
Jan. 2, 1928 to Jan. 1, 1929 39 39
Jan. 2, 1929 or later 40

1 Number of QCs required for fully insured status; living worker or worker who dies after reaching retirement age.
2Worker born before Jan. 2, 1930 who dies before reaching retirement age.

3Number of QCs required for fully insured status.

4Worker born Jan. 2, 1930 or later, who dies before reaching retirement age.

50r earlier.
6QOr younger.
70r later.
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(b) Number of QCs you need. The QCs
you need for fully insured status are in
column II opposite your date of birth
in column I. If a worker dies before
reaching retirement age as described in
§404.110(b)(2), the QCs needed for fully
insured status are shown in column IV
opposite—

(1) The year of death in column III, if
the worker was born before January 2,
1930; or

(2) The age in the year of death in
column V, if the worker was born after
January 1, 1930.

(c) How a period of disability affects the
number of QCs you need. If you had a pe-
riod of disability established for you, it
affects the number of QCs you need to
be fully insured (see §404.110(c)). For
each year which is wholly or partly in
a period of disability, subtract one QC
from the number of QCs shown in the
appropriate line and column of the
table as explained in paragraph (b) of
this section.

CURRENTLY INSURED STATUS

§404.120 How we determine currently
insured status.

(a) What the period is for determining
currently insured status. You are cur-
rently insured if you have at least 6
quarters of coverage (QCs) during the
13-quarter period ending with the quar-
ter in which you—

(1) Die;

(2) Most recently became entitled to
disability insurance benefits; or

(3) Became entitled to old-age insur-
ance benefits.

(b) What quarters are mot counted as
part of the 13-quarter period. We do not
count as part of the 13-quarter period
any quarter all or part of which is in-
cluded in a period of disability estab-
lished for you, except that the first and
last quarters of the period of disability
may be counted if they are QCs (see
§404.146(d)).

DISABILITY INSURED STATUS

§404.130 How we determine disability
insured status.

(a) General. We have four different
rules for determining if you are insured
for purposes of establishing a period of
disability or becoming entitled to dis-
ability insurance benefits. To have dis-
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ability insured status, you must meet
one of these rules and you must be
fully insured (see §404.132 which tells
when the period ends for determining
the number of quarters of coverage
(QCs) you need to be fully insured).

(b) Rule I—You must meet the 20/40 re-
quirement. You are insured in a quarter
for purposes of establishing a period of
disability or becoming entitled to dis-
ability insurance benefits if in that
quarter—

(1) You are fully insured; and

(2) You have at least 20 QCs in the 40-
quarter period (see paragraph (f) of this
section) ending with that quarter.

(c) Rule II—You become disabled before
age 31. You are insured in a quarter for
purposes of establishing a period of dis-
ability or becoming entitled to dis-
ability insurance benefits if in that
quarter—

(1) You have not become (or would
not become) age 31;

(2) You are fully insured; and

(3) You have QCs in at least one-half
of the quarters during the period end-
ing with that quarter and beginning
with the quarter after the quarter you
became age 21; however—

(i) If the number of quarters during
this period is an odd number, we reduce
the number by one; and

(ii) If the period has less than 12
quarters, you must have at least 6 QCs
in the 12-quarter period ending with
that quarter.

(d) Rule III—You had a period of dis-
ability before age 31. You are insured in
a quarter for purposes of establishing a
period of disability or becoming enti-
tled to disability insurance benefits if
in that quarter—

(1) You are disabled again at age 31 or
later after having had a prior period of
disability established which began be-
fore age 31 and for which you were only
insured under paragraph (c) of this sec-
tion; and

(2) You are fully insured and have
QCs in at least one-half the calendar
quarters in the period beginning with
the quarter after the quarter you be-
came age 21 and through the quarter in
which the later period of disability be-
gins, up to a maximum of 20 QCs out of
40 calendar quarters; however—
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(i) If the number of quarters during
this period is an odd number, we reduce
the number by one;

(ii) If the period has less than 12
quarters, you must have at least 6 QCs
in the 12-quarter period ending with
that quarter; and

(iii) No monthly benefits may be paid
or increased under Rule III before May
1983.

(e) Rule IV—You are statutorily blind.
You are insured in a quarter for pur-
poses of establishing a period of dis-
ability or becoming entitled to dis-
ability insurance benefits if in that
quarter—

(1) You are disabled by blindness as
defined in §404.1581; and

(2) You are fully insured.

(f) How we determine the 40-quarter or
other period. In determining the 40-
quarter period or other period in para-
graph (b), (c), or (d) of this section, we
do not count any quarter all or part of
which is in a prior period of disability
established for you, unless the quarter
is the first or last quarter of this pe-
riod and the quarter is a QC. However,
we will count all the quarters in the
prior period of disability established
for you if by doing so you would be en-
titled to benefits or the amount of the
benefit would be larger.

[49 FR 28547, July 13, 1984, as amended at 55
FR 7313, Mar. 1, 1990]

§404.131 When you must have dis-
ability insured status.

(a) For a period of disability. To estab-
lish a period of disability, you must
have disability insured status in the
quarter in which you become disabled
or in a later quarter in which you are
disabled.

(b) For disability insurance benefits. (1)
To become entitled to disability insur-
ance benefits, you must have disability
insured status in the first full month
that you are disabled as described in
§404.1501(a), or if later—

(i) The 17th month (if you have to
serve a waiting period described in
§404.315(d)) before the month in which
you file an application for disability
insurance benefits; or

(ii) The 12th month (if you do not
have to serve a waiting period) before
the month in which you file an applica-
tion for disability insurance benefits.
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(2) If you do not have disability in-
sured status in a month specified in
paragraph (b)(1) of this section, you
will be insured for disability insurance
benefits beginning with the first month
after that month in which you do meet
the insured status requirement and you
also meet all other requirements for
disability insurance benefits described
in §404.315.

§404.132 How we determine fully in-
sured status for a period of dis-
ability or disability insurance bene-
fits.

In determining if you are fully in-
sured for purposes of paragraph (b), (c),
(d), or (e) of §404.130 on disability in-
sured status, we use the fully insured
status requirements in §404.110, but
apply the following rules in deter-
mining when the period of elapsed
years ends:

(a) If you are a woman, or a man born
after January 1, 1913, the period of
elapsed years in §404.110(b) used in de-
termining the number of quarters of
coverage (QCs) you need to be fully in-
sured ends as of the earlier of—

(1) The year you become age 62; or

(2) The year in which—

(i) Your period of disability begins;

(ii) Your waiting period begins (see
§404.315(d)); or

(iii) You become entitled to dis-
ability insurance benefits (if you do
not have to serve a waiting period).

(b) If you are a man born before Jan-
uary 2, 1913, the period of elapsed years
in §404.110(b) used in determining the
number of QCs you need to be fully in-
sured ends as of the earlier of—

(1) The year 1975; or

(2) The year specified in paragraph
(a)(2) of this section.

[45 FR 25384, Apr. 15, 1980, as amended at 49
FR 28547, July 13, 1984]

§404.133 When we give you quarters of
coverage based on military service
to establish a period of disability.

For purposes of establishing a period
of disability only, we give you quarters
of coverage (QCs) for your military
service before 1957 (see subpart N of
this part). We do this even though we
may not use that military service for
other purposes of title IT of the Act be-
cause a periodic benefit is payable from
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another Federal agency based in whole
or in part on the same period of mili-
tary service.

QUARTERS OF COVERAGE

§404.140 What is a quarter of cov-
erage.

(a) General. A quarter of coverage
(QC) is the basic unit of social security
coverage used in determining a work-
er’s insured status. We credit you with
QCs based on your earnings covered
under social security.

(b) How we credit QCs based on earn-
ings before 1978 (General). Before 1978,
wages were generally reported on a
quarterly basis and self-employment
income was reported on an annual
basis. For the most part, we credit QCs
for calendar years before 1978 based on
your quarterly earnings. For these
yvears, as explained in §404.141, we gen-
erally credit you with a QC for each
calendar quarter in which you were
paid at least $60 in wages or were cred-
ited with at least $100 of self-employ-
ment income. Section 404.142 tells how
self-employment income derived in a
taxable year beginning before 1978 is
credited to specific calendar quarters
for purposes of §404.141.

(c) How we credit QCs based on earn-
ings after 1977 (General). After 1977, both
wages and self-employment income are
generally reported on an annual basis.
For calendar years after 1977, as ex-
plained in §404.143, we generally credit
you with a QC for each part of your
total covered earnings in a calendar
year that equals the amount required
for a QC in that year. Section 404.143
also tells how the amount required for
a QC will be increased in the future as
average wages increase. Section 404.144
tells how self-employment income de-
rived in a taxable year beginning after
1977 is credited to specific calendar
yvears for purposes of §404.143.

(d) When a QC is acquired and when a
calendar quarter is not a QC (general).
Section 404.145 tells when a QC is ac-
quired and §404.146 tells when a cal-
endar quarter cannot be a QC. These
rules apply when we credit QCs under
§404.141 or §404.143.
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§404.141 How we credit quarters of
coverage for calendar years before
1978.

(a) General. The rules in this section
tell how we credit calendar quarters as
quarters of coverage (QCs) for calendar
years before 1978. We credit you with a
QC for a calendar quarter based on the
amount of wages you were paid and
self-employment income you derived
during certain periods. The rules in
paragraphs (b), (¢c), and (d) of this sec-
tion are subject to the limitations in
§404.146, which tells when a calendar
quarter cannot be a QC.

(b) How we credit QCs based on wages
paid in, or self-employment income cred-
ited to, a calendar quarter. We credit you
with a QC for a calendar quarter in
which—

(1) You were paid wages of $50 or
more (see paragraph (c) of this section
for an exception relating to wages paid
for agricultural labor); or

(2) You were credited (under §404.142)
with self-employment income of $100 or
more.

(c) How we credit @Cs based on wages
paid for agricultural labor in a calendar
year after 1954. (1) We credit QCs based
on wages for agricultural labor depend-
ing on the amount of wages paid during
a calendar year for that work. If you
were paid wages for agricultural labor
in a calendar year after 1954 and before
1978, we credit you with QCs for cal-
endar quarters in that year which are
not otherwise QCs according to the fol-
lowing table.

gatlgicﬁar%zzrp ?CL? ;%r)ilgttjltlunraﬁ We credit And assign:
labor were you with

$400 OF MOre .......cccceevererieucnns 4 QCs ......... All.

At least $300 but less than 3QCs ... Last 3.
$400.

At least $200 but less than 2QCs ......... Last 2.
$300.

At least $100 but less than 1QC ... Last.
$200.

Less than $100 ........ccccceeveiee No QCs.

10ne QC to each of the following calendar quarters in that
year.

(2) When we assign QCs to calendar
quarters in a year as shown in the table
in paragraph (c)(1) of this section, you
might not meet (or might not meet as
early in the year as otherwise possible)
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the requirements to be fully or cur-
rently insured, to be entitled to a com-
putation or recomputation of your pri-
mary insurance amount, or to establish
a period of disability. If this happens,
we assign the QCs to different quarters
in that year than those shown in the
table if this assignment permits you to
meet these requirements (or meet
them earlier in the year). We can only
reassign QCs for purposes of meeting
these requirements.

(d) How we credit QCs based on wages
paid or self-employment income derived in
a year. (1) If you were paid wages in a
calendar year after 1950 and before 1978
at least equal to the annual wage limi-
tation in effect for that year as de-
scribed in §§404.1047 and 404.1096, we
credit you with a QC for each quarter
in that calendar year. If you were paid
at least $3,000 wages in a calendar year
before 1951, we credit you with a QC for
each quarter in that calendar year.

(2) If you derived self-employment in-
come (or derived self-employment in-
come and also were paid wages) during
a taxable year beginning after 1950 and
before 1978 at least equal to the self-
employment income and wage limita-
tion in effect for that year as described
in §404.1068(b), we credit you with a QC
for each calendar quarter wholly or
partly in that taxable year.

[45 FR 25384, Apr. 15, 1980; 45 FR 41931, June
23, 1980, as amended at 70 FR 14977, Mar. 24,
2005]

§404.142 How we credit self-employ-
ment income to calendar quarters
for taxable years beginning before
1978.

In crediting quarters of coverage
under §404.141(b)(2), we credit any self-
employment income you derived dur-
ing a taxable year that began before
1978 to calendar quarters as follows:

(a) If your taxable year was a cal-
endar year, we credit your self-employ-
ment income equally to each quarter of
that calendar year.

(b) If your taxable year was not a cal-
endar year (that is, it began on a date
other than January 1, or was less than
a calendar year), we credit your self-
employment income equally—

(1) To the calendar quarter in which
your taxable year ended; and
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(2) To each of the next three or fewer
preceding quarters that were wholly or
partly in your taxable year.

§404.143 How we credit quarters of
coverage for calendar years after
1977.

(a) Crediting quarters of coverage
(®Cs). For calendar years after 1977, we
credit you with a QC for each part of
the total wages paid and self-employ-
ment income credited (under §404.144)
to you in a calendar year that equals
the amount required for a QC in that
year. For example, if the total of your
wages and self-employment income for
a calendar year is more than twice, but
less than 3 times, the amount required
for a QC in that year, we credit you
with only 2 QCs for the year. The rules
for crediting QCs in this section are
subject to the limitations in §404.146,
which tells when a calendar quarter
cannot be a QC. In addition, we cannot
credit you with more than four QCs for
any calendar year. The amount of
wages and self-employment income
that you must have for each QC is—

(1) $250 for calendar year 1978; and

(2) For each calendar year after 1978,
an amount determined by the Commis-
sioner for that year (on the basis of a
formula in section 213(d)(2) of the Act
which reflects national increases in av-
erage wages). The amount determined
by the Commissioner is published in
the FEDERAL REGISTER on or before No-
vember 1 of the preceding year and in-
cluded in the appendix to this subpart.

(b) Assigning QCs. We assign a QC
credited under paragraph (a) of this
section to a specific calendar quarter
in the calendar year only if the assign-
ment is necessary to—

(1) Give you fully or currently in-
sured status;

(2) Entitle you to a computation or
recomputation of your primary insur-
ance amount; or

(3) Permit you to establish a period
of disability.

[45 FR 25834, Apr. 15, 1980, as amended at 62
FR 38450, July 18, 1997]
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§404.144 How we credit self-employ-
ment income to calendar years for
taxable years beginning after 1977.

In crediting quarters of coverage
under §404.143(a), we credit self-em-
ployment income you derived during a
taxable year that begins after 1977 to
calendar years as follows:

(a) If your taxable year is a calendar
year or begins and ends within the
same calendar year, we credit your
self-employment income to that cal-
endar year.

(b) If your taxable year begins in one
calendar year and ends in the following
calendar year, we allocate proportion-
ately your self-employment income to
the two calendar years on the basis of
the number of months in each calendar
year which are included completely
within your taxable year. We consider
the calendar month in which your tax-
able year ends as included completely
within your taxable year.

Example: For the taxable year beginning
May 15, 1978, and ending May 14, 1979, your
self-employment income is $1200. We credit
742 ($700) of your self-employment income to
calendar year 1978 and %2 ($500) of your self-
employment income to calendar year 1979.

§404.145 When you acquire a quarter
of coverage.

If we credit you with a quarter of
coverage (QC) for a calendar quarter
under paragraph (b), (c), or (d) of
§404.141 for calendar years before 1978
or assign it to a specific calendar quar-
ter under paragraph (b) of §404.143 for
calendar years after 1977, you acquire
the QC as of the first day of the cal-
endar quarter.

§404.146 When a calendar quarter can-
not be a quarter of coverage.

This section applies when we credit
you with quarters of coverage (QCs)
under §404.141 for calendar years before
1978 and under §404.143 for calendar
years after 1977. We cannot credit you
with a QC for—

(a) A calendar quarter that has not
begun;

(b) A calendar quarter that begins
after the quarter of your death;

(c) A calendar quarter that has al-
ready been counted as a QC; or
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(d) A calendar quarter that is in-
cluded in a period of disability estab-
lished for you, unless—

(1) The quarter is the first or the last
quarter of this period; or

(2) The period of disability is not
taken into consideration (see
§404.320(a)).

APPENDIX TO SUBPART B OF PART 404—
QUARTER OF COVERAGE AMOUNTS
FOR CALENDAR YEARS AFTER 1978

This appendix shows the amount deter-
mined by the Commissioner that is needed
for a quarter of coverage for each year after
1978 as explained in §404.143. We publish the
amount as a Notice in the FEDERAL REGISTER
on or before November 1 of the preceding
year. The amounts determined by the Com-
missioner are as follows:

Amount

Calendar year needed

$260
290
310
340
370
390
410
440
460
470
500
520
540
570

[45 FR 25384, Apr. 15, 1980, as amended at 52
FR 8247, Mar. 17, 1987; 57 FR 44096, Sept. 24,
1992; 62 FR 38450, July 18, 1997]

Subpart C—Computing Primary
Insurance Amounts

AUTHORITY: Secs. 202(a), 205(a), 215, and
702(a)(b) of the Social Security Act (42 U.S.C.
402(a), 405(a), 415, and 902(a)(5)).

SOURCE: 47 FR 30734, July 15, 1982, unless
otherwise noted.

GENERAL

§404.201 What is included in this sub-
part?

In this subpart we describe how we
compute your ©primary insurance
amount (PIA), how and when we will
recalculate or recompute your PIA to
include credit for additional earnings,
and how we automatically adjust your
PIA to reflect changes in the cost of
living.
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(a) What is my primary insurance
amount? Your primary insurance
amount (PIA) is the basic figure we use
to determine the monthly benefit
amount payable to you and your fam-
ily. For example, if you retire in the
month you attain full retirement age
(as defined in §404.409) or if you become
disabled, you will be entitled to a
monthly benefit equal to your PIA. If
you retire prior to full retirement age
your monthly benefit will be reduced
as explained in §§404.410-404.413. Bene-
fits to other members of your family
are a specified percentage of your PIA
as explained in subpart D. Total bene-
fits to your family are subject to a
maximum as explained in §404.403.

(b) How is this subpart organized? (1) In
§§404.201 through 404.204, we explain
some introductory matters.

(2) In §§404.210 through 404.213, we de-
scribe the average-indexed-monthly-
earnings method we use to compute the
primary insurance amount (PIA) for
workers who attain age 62 (or become
disabled or die before age 62) after 1978.

(3) In §§404.220 through 404.222, we de-
scribe the average-monthly-wage
method we use to compute the PIA for
workers who attain age 62 (or become
disabled or die before age 62) before
1979.

(4) In §§404.230 through 404.233, we de-
scribe the guaranteed alternative
method we use to compute the PIA for
people who attain age 62 after 1978 but
before 1984.

(56) In §§404.240 through 404.243, we de-
scribe the old-start method we use to
compute the PIA for those who had all
or substantially all of their social secu-
rity covered earnings before 1951.

(6) In §§404.250 through 404.252, we de-
scribe special rules we use to compute
the PIA for a worker who previously
had a period of disability.

(7) In §§404.260 through 404.261, we de-
scribe how we compute the special
minimum PIA for long-term, low-paid
workers.

(8) In §§404.270 through 404.278, we de-
scribe how we automatically increase
your PIA because of increases in the
cost of living.

(9) In §§404.280 through 404.288, we de-
scribe how and when we will recompute
your PIA to include additional earn-
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ings which were not used in the origi-
nal computation.

(10) In §404.290 we describe how and
when we will recalculate your PIA.

(11) Appendices I-VII contain mate-
rial such as figures and formulas that
we use to compute PIAs.

[68 FR 4701, Jan. 30, 2003]

§404.202 Other regulations related to
this subpart.

This subpart is related to several
others. In subpart B of this part, we de-
scribe how you become insured for so-
cial security benefits as a result of
your work in covered employment. In
subpart D, we discuss the different
kinds of social security benefits avail-
able—old-age and disability benefits
for you and benefits for your depend-
ents and survivors—the amount of the
benefits, and the requirements you and
your family must meet to qualify for
them; your work status, your age, the
size of your family, and other factors
may affect the amount of the benefits
for you and your family. Rules relating
to deductions, reductions, and non-
payment of benefits we describe in sub-
part E. In subpart F of this part, we de-
scribe what we do when a recalculation
or recomputation of your primary in-
surance amount (as described in this
subpart) results in our finding that you
and your family have been overpaid or
underpaid. In subparts G and H of this
part, we tell how to apply for benefits
and what evidence is needed to estab-
lish entitlement to them. In subpart J
of this part, we describe how benefits
are paid. Then in subparts I, K, N, and
O of this part, we discuss your earnings
that are taxable and creditable for so-
cial security purposes (and how we
keep records of them), and deemed
military wage credits which may be
used in finding your primary insurance
amount.

§404.203 Definitions.

(a) General definitions. As used in this
subpart—

Ad hoc increase in primary insurance
amounts means an increase in primary
insurance amounts enacted by the Con-
gress and signed into law by the Presi-
dent.

Entitled means that a person has ap-
plied for benefits and has proven his or
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her right to them for a given period of
time.

We, us, or our means the Social Secu-
rity Administration.

You or your means the insured work-
er who has applied for benefits or a de-
ceased insured worker on whose social
security earnings record someone else
has applied.

(b) Other definitions. To make it easi-
er to find them, we have placed other
definitions in the sections of this sub-
part in which they are used.

[47 FR 30734, July 15, 1982, as amended at 62
FR 38450, July 18, 1997]

§404.204 Methods of computing pri-
mary insurance amounts—general.

(a) General. We compute most work-
ers’ primary insurance amounts under
one of two major methods. There are,
in addition, several special methods of
computing primary insurance amounts
which we apply to some workers. Your
primary insurance amount is the high-
est of all those computed under the
methods for which you are eligible.

(b) Major methods. (1) If after 1978 you
reach age 62, or become disabled or die
before age 62, we compute your pri-
mary insurance amount under what we
call the average-indered-monthly-earn-
ings method, which is described in
§§404.210 through 404.212. The earliest of
the three dates determines the com-
putation method we use.

(2) If before 1979 you reached age 62,
became disabled, or died, we compute
your primary insurance amount under
what we call the average-monthly-wage
method, described in §§404.220 through
404.222.

(c) Special methods. (1) Your primary
insurance amount, computed under any
of the special methods for which you
are eligible as described in this para-
graph, may be substituted for your pri-
mary insurance amount computed
under either major method described in
paragraph (b) of this section.

(2) If you reach age 62 during the pe-
riod 1979-1983, your primary insurance
amount is guaranteed to be the highest
of—

(i) The primary insurance amount we
compute for you under the average-in-
dexed-monthly-earnings method;

(ii) The primary insurance amount
we compute for you under the average-
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monthly-wage method, as modified by
the rules described in §§404.230 through
404.233; or

(iii) The primary insurance amount
computed under what we call the old-
start method; as described in §§404.240
through 404.242.

(3) If you had all or substantially all
of your social security earnings before
1951, we will also compute your pri-
mary insurance amount under what we
call the old-start method.

(4) We compute your primary insur-
ance amount under the rules in
§§404.250 through 404.252, if—

(i) You were disabled and received so-
cial security disability insurance bene-
fits sometime in your life;

(ii) Your disability insurance benefits
were terminated because of your recov-
ery or because you engaged in substan-
tial gainful activity; and

(iii) You are, after 1978, re-entitled to
disability insurance benefits, or enti-
tled to old-age insurance benefits, or
have died.

(5) In some situations, we use what
we call a special minimum computation,
described in §§404.260 through 404.261,
to find your primary insurance
amount. Computations under this
method reflect long-term, low-wage at-
tachment to covered work.

AVERAGE-INDEXED-MONTHLY-EARNINGS
METHOD OF COMPUTING PRIMARY IN-
SURANCE AMOUNTS

§404.210 Average-indexed-monthly-
earnings method.

(a) Who is eligible for this method. If
after 1978, you reach age 62, or become
disabled or die before age 62, we will
compute your ©primary insurance
amount under the average-indexed-
monthly-earnings method.

(b) Steps in computing your primary in-
surance amount under the average-in-
dexed-monthly-earnings method. We fol-
low these three major steps in com-

puting your primary insurance
amount:

(1) First, we find your average indexed
monthly earnings, as described in
§404.211;

(2) Second, we find the benefit formula
in effect for the year you reach age 62,
or become disabled or die before age 62,
as described in §404.212; and



Social Security Administration

(3) Then, we apply that benefit for-
mula to your average indexed monthly
earnings to find your primary insur-
ance amount, as described in §404.212.

(4) Next, we apply any automatic
cost-of-living or ad hoc increases in pri-
mary insurance amounts that became
effective in or after the year you
reached age 62, unless you are receiving
benefits based on the minimum pri-
mary insurance amount, in which case
not all the increases may be applied, as
described in §404.277.

§404.211 Computing your average in-
dexed monthly earnings.

(a) General. In this method, your so-
cial security earnings after 1950 are in-
dexed, as described in paragraph (d) of
this section, then averaged over the pe-
riod of time you can reasonably have
been expected to have worked in em-
ployment or self-employment covered
by social security. (Your earnings be-
fore 1951 are not used in finding your
average indexed monthly earnings.)

(b) Which earnings may be used in com-
puting your average indered monthly
earnings—(1) Earnings. In computing
your average indexed monthly earn-
ings, we use wages, compensation, self-
employment income, and deemed mili-
tary wage credits (see §§404.1340
through 404.1343) that are creditable to
you for social security purposes for
years after 1950.

(2) Computation base years. We use
your earnings in your computation base
years in finding your average indexed
monthly earnings. All years after 1950
up to (but not including) the year you
become entitled to old-age or disability
insurance benefits, and through the
year you die if you had not been enti-
tled to old-age or disability benefits,
are computation base years for you.
The year you become entitled to bene-
fits and following years may be used as
computation base years in a recompu-
tation if their use would result in a
higher primary insurance amount. (See
§§404.280 through 404.287.) However,
years after the year you die may not be
used as computation base years even if
you have earnings credited to you in
those years. Computation base years do
not include years wholly within a pe-
riod of disability unless your primary
insurance amount would be higher by
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using the disability years. In such situ-
ations, we count all the years during
the period of disability, even if you had
no earnings in some of them.

(c) Average of the total wages. Before
we compute your average indexed
monthly earnings, we must first know
the ‘“‘average of the total wages’ of all
workers for each year from 1951 until
the second year before you become eli-
gible. The average of the total wages
for years after 1950 are shown in appen-
dix I. Corresponding figures for more
recent years which have not yet been
incorporated into this appendix are
published in the FEDERAL REGISTER on
or before November 1 of the succeeding
year. ‘‘Average of the total wages’ (or
‘‘average wage’’) means:

(1) For the years 1951 through 1977,
four times the amount of average tax-
able wages that were reported to the
Social Security Administration for the
first calendar quarter of each year for
social security tax purposes. For years
prior to 1973, these average wages were
determined from a sampling of these
reports.

(2) For the years 1978 through 1990,
all remuneration reported as wages on
Form W-2 to the Internal Revenue
Service for all employees for income
tax purposes, divided by the number of
wage earners. We adjusted those aver-
ages to make them comparable to the
averages for 1951-1977. For years after
1977, the term includes remuneration
for services not covered by social secu-
rity and remuneration for covered em-
ployment in excess of that which is
subject to FICA contributions.

(3) For years after 1990, all remunera-
tion reported as wages on Form W-2 to
the Internal Revenue Service for all
employees for income tax purposes, in-
cluding remuneration described in
paragraph (c)(2) of this section, plus
contributions to certain deferred com-
pensation plans described in section
209(k) of the Social Security Act (also
reported on Form W-2), divided by the
number of wage earners. If both dis-
tributions from and contributions to
any such deferred compensation plan
are reported on Form W-2, we will in-
clude only the contributions in the cal-
culation of the average of the total
wages. We will adjust those averages to
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make them comparable to the averages
for 1951-1990.

(d) Indexing your earnings. (1) The
first step in indexing your social secu-
rity earnings is to find the relationship
(under paragraph (d)(2) of this section)
between—

(i) The average wage of all workers in
your computation base years; and

(ii) The average wage of all workers
in your indexing year. As a general rule,
your indexing year is the second year
before the earliest of the year you
reach age 62, or become disabled or die
before age 62. However, your indexing
year is determined under paragraph
(d)(4) of this section if you die before
age 62, your surviving spouse or sur-
viving divorced spouse is first eligible
for benefits after 1984, and the indexing
year explained in paragraph (d)(4) re-
sults in a higher widow(er)’s benefit
than results from determining the in-
dexing year under the general rule.

(2) To find the relationship, we divide
the average wages for your indexing
year, in turn, by the average wages for
each year beginning with 1951 and end-
ing with your indexing year. We use
the quotients found in these divisions
to index your earnings as described in
paragraph (d)(3) of this section.

(3) The second step in indexing your
social security earnings is to multiply
the actual year-by-year dollar amounts
of your earnings (up to the maximum
amounts creditable, as explained in
§§404.1047 and 404.1096 of this part) by
the quotients found in paragraph (d)(2)
of this section for each of those years.
We round the results to the nearer
penny. (The quotient for your indexing
year is 1.0; this means that your earn-
ings in that year are used in their ac-
tual dollar amount; any earnings after
your indexing year that may be used in
computing your average indexed
monthly earnings are also used in their
actual dollar amount.)

Example: Ms. A reaches age 62 in July 1979.
Her year-by-year social security earnings
since 1950 are as follows:

Year Earnings
1951 . $3,200
1952 . 3,400
1953 . 3,300
1954 . 3,600
1955 . 3,700
1956 ... 3,700
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Year Earnings
1957 ... 4,000
1958 4,200
1959 4,400
1960 4,500
1961 ... 2,800
1962 ... 2,200
1963 0
1964 0
1965 3,700
1966 4,500
1967 5,400
1968 .... 6,200
1969 .... 6,900
1970 7,300
1971 7,500
1972 7,800
1973 8,200
1974 9,000
1975 ... 9,900
1976 ... 11,100
1977 9,900
1978 ... 11,000

Step 1. The first step in indexing Ms. A’s
earnings is to find the relationship between
the general wage level in Ms. A’s indexing
yvear (1977) and the general wage level in each
of the years 1951-1976. We refer to appendix I
for average wage figures, and perform the
following computations:

: lIl. Column
1. Nation- P
1.1977 wide aver- blyd(':\gﬁj%jn
Year general age of the il equals
wage level total relation-
wages ship

$9,779.44 | $2,799.16 | 3.4937053
9,779.44 2,973.32 | 3.2890641
9,779.44 3,139.44 | 3.1150269
9,779.44 3,155.64 | 3.0990354
9,779.44 3,301.44 | 2.9621741
9,779.44 3,532.36 | 2.7685287
9,779.44 3,641.72 | 2.6853904
9,779.44 3,673.80 | 2.6619413
9,779.44 3,855.80 | 2.5362934
9,779.44 4,007.12 | 2.4405159
9,779.44 4,086.76 | 2.3929568
9,779.44 4,291.40 | 2.2788461
9,779.44 4,396.64 | 2.2242986
9,779.44 4,576.32 | 2.1369659
9,779.44 4,658.72 | 2.0991689
9,779.44 4,938.36 | 1.9803012
9,779.44 5,213.44 | 1.8758133
9,779.44 5,671.76 | 1.7551797
9,779.44 5,893.76 | 1.6592871
9,779.44 6,186.24 | 1.5808375
9,779.44 6,497.08 | 1.5052054
9,779.44 7,133.80 | 1.3708599
9,779.44 7,5680.16 | 1.2901364
9,779.44 8,030.76 | 1.2177478
9,779.44 8,630.92 | 1.1330704
9,779.44 9,226.48 | 1.0599318
9,779.44 9,779.44 | 1.0000000
Step 2. After we have found these indexing

quotients, we multiply Ms. A’s actual year-
by-year earnings by them to find her indexed
earnings, as shown below:
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lll. Column
| multiplied

Year I. Actual II. Indexing | by column
earnings quotient Il equals

indexed

earnings
$3,200 | 3.4937053 | $11,179.86
3,400 | 3.2890641 | 11,182.82
3,300 | 3.1150269 | 10,279.59
3,600 | 3.0990354 | 11,156.53
3,700 | 2.9621741 | 10,960.04
3,700 | 2.7685287 | 10,243.56
4,000 | 2.6853904 | 10,741.56
4,200 | 2.6619413 | 11,180.15
4,400 | 2.5362934 | 11,159.69
4,500 | 2.4405159 | 10,982.32
2,800 | 2.3929568 6,700.28
2,200 | 2.2788461 5,013.46
0| 2.2242986 0
0| 2.1369659 0
3,700 | 2.0991689 7,766.92
4,500 | 1.9803012 8,911.36
5,400 | 1.8758133 | 10,129.39
6,200 | 1.7551797 10,882.11
6,900 | 1.6592871 | 11,449.08
7,300 | 1.5808375 | 11,540.11
7,500 | 1.5052054 | 11,289.04
7,800 | 1.3708599 | 10,692.71
8,200 | 1.2901364 | 10,579.12
9,000 | 1.2177478 | 10,959.73
9,900 | 1.1330704 | 11,217.40
11,100 | 1.0599318 | 11,765.24
9,900 | 1.0000000 9,900.00
11,000 0| 11,000.00

(4) We calculate your indexing year
under this paragraph if you, the in-
sured worker, die before reaching age
62, your surviving spouse or surviving
divorced spouse is first eligible after
1984, and the indexing year calculated
under this paragraph results in a high-
er widow(er)’s benefit than results from
the indexing year calculated under the
general rule explained in paragraph
(d)(1)(di). For purposes of this para-
graph, the indexing year is never ear-
lier than the second year before the
year of your death. Except for this lim-
itation, the indexing year is the earlier
of—

(i) The year in which you, the insured
worker, attained age 60, or would have
attained age 60 if you had lived, and

(ii) The second year before the year
in which the surviving spouse or the
surviving divorced spouse becomes eli-
gible for widow(er)’s benefits, i.e., has
attained age 60, or is age 50-59 and dis-
abled.

(e) Number of years to be considered in
finding your average indexed monthly
earnings. To find the number of years
to be used in computing your average
indexed monthly earnings—

(1) We count the years beginning
with 1951, or (if later) the year you
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reach age 22, and ending with the ear-
liest of the year before you reach age
62, become disabled, or die. Years whol-
ly or partially within a period of dis-
ability (as defined in §404.1501(b) of sub-
part P of this part) are not counted un-
less your primary insurance amount
would be higher. In that case, we count
all the years during the period of dis-
ability, even though you had no earn-
ings in some of those years. These are
your elapsed years. From your elapsed
years, we then subtract up to 5 years,
the exact number depending on the
kind of benefits to which you are enti-
tled. You cannot, under this procedure,
have fewer than 2 benefit computation
years.

(2) For computing old-age insurance
benefits and survivors insurance bene-
fits, we subtract 5 from the number of
your elapsed years. See paragraphs (e)
(3) and (4) of this section for the drop-
out as applied to disability benefits.
This is the number of your benefit com-
putation years;, we use the same number
of your computation base years (see
paragraph (b)(2) of this section) in com-
puting your average indexed monthly
earnings. For benefit computation
years, we use the years with the high-
est amounts of earnings after indexing.
They may include earnings from years
that were not indexed, and must in-
clude years of no earnings if you do not
have sufficient years with earnings.
You cannot have fewer than 2 benefit
computation years.

(3) Where the worker is first entitled
to disability insurance benefits (DIB)
after June 1980, there is an exception to
the usual 5 year dropout provision ex-
plained in paragraph (e)(2) of this sec-
tion. (For entitlement before July 1980,
we use the usual dropout.) We call this
exception the disability dropout. We di-
vide the elapsed years by 5 and dis-
regard any fraction. The result, which
may not exceed 5, is the number of
dropout years. We subtract that num-
ber from the number of elapsed years
to get the number of benefit computa-
tion years, which may not be fewer
than 2. After the worker dies, the dis-
ability dropout no longer applies and
we use the basic 5 dropout years to
compute benefits for survivors. We con-
tinue to apply the disability dropout
when a person becomes entitled to old-
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age insurance benefits (OAIB), unless
his or her entitlement to DIB ended at
least 12 months before he or she be-
came eligible for OAIB. For first DIB
entitlement before July 1980, we use
the rule in paragraph (e)(2) of this sec-
tion.

(4) For benefits payable after June
1981, the disability dropout might be
increased by the child care dropout. If
the number of disability dropout years
is fewer than 3, we will drop out a ben-
efit computation year for each benefit
computation year that the worker
meets the child care requirement and
had no earnings, until the total of all
dropout years is 3. The child care re-
quirement for any year is that the
worker must have been living with his
or her child (or his or her spouse’s
child) substantially throughout any
part of any calendar year that the
child was alive and under age 3. In ac-
tual practice, no more than 2 child care
years may be dropped, because of the
combined effect of the number of
elapsed years, 1-for-5 dropout years (if
any), and the computation years re-
quired for the computation.

Example: Ms. M., born August 4, 1953, be-
came entitled to disability insurance bene-
fits (DIB) beginning in July 1980 based on a
disability which began January 15, 1980. In
computing the DIB, we determined that the
elapsed years are 1975 through 1979, the num-
ber of dropout years is 1 (b elapsed years di-
vided by 5), and the number of computation
years is 4. Since Ms. M. had no earnings in
1975 and 1976, we drop out 1975 and use her
earnings for the years 1977 through 1979.

Ms. M. lived with her child, who was born
in 1972, in all months of 1973 and 1974 and did
not have any earnings in those years. We,
therefore, recompute Ms. M.’s DIB beginning
with July 1981 to give her the advantage of
the child care dropout. To do this, we reduce
the 4 computation years by 1 child care year
to get 3 computation years. Because the
child care dropout cannot be applied to com-
putation years in which the worker had
earnings, we can drop only one of Ms. M.’s
computation years, i.e., 1976, in addition to
the year 1975 which we dropped in the initial
computation.

(i) Living with means that you and
the child ordinarily live in the same
home and you exercise, or have the
right to exercise, parental control. See
§404.366(c) for a further explanation.

(i1) Substantially throughout any part
of any calendar year means that any pe-
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riod you were not living with the child
during a calendar year did not exceed 3
months. If the child was either born or
attained age 3 during the calendar
year, the period of absence in the year
cannot have exceeded the smaller pe-
riod of 3 months, or one-half the time
after the child’s birth or before the
child attained age 3.

(iii) Earnings means wages for serv-
ices rendered and net earnings from
self-employment minus any net loss for
a taxable year. See §404.429 for a fur-
ther explanation.

(f) Your average indexed monthly earn-
ings. After we have indexed your earn-
ings and found your benefit computa-
tion years, we compute your average
indexed monthly earnings by—

(1) Totalling your indexed earnings in
your benefit computation years;

(2) Dividing the total by the number
of months in your benefit computation
years; and

(3) Rounding the quotient to the next
lower whole dollar. if not already a
multiple of $1.

Example: From the example in paragraph
(d) of this section, we see that Ms. A reaches
age 62 in 1979. Her elapsed years are 1951-1978
(28 years). We subtract 5 from her 28 elapsed
years to find that we must use 23 benefit
computation years. This means that we will
use her 23 highest computation base years to
find her average indexed monthly earnings.
We exclude the 5 years 1961-1965 and total her
indexed earnings for the remaining years,
i.e., the benefit computation years (including
her unindexed earnings in 1977 and 1978) and
get $249,381.41. We then divide that amount
by the 276 months in her 23 benefit computa-
tion years and find her average indexed
monthly earnings to be $903.56, which is
rounded down to $903.

[47 FR 30734, July 15, 1982; 47 FR 35479, Aug.
13, 1982, as amended at 48 FR 11695, Mar. 21,
1983; 51 FR 4482, Feb. 5, 1986; 57 FR 1381, Jan.
14, 1992]

§404.212 Computing your primary in-
surance amount from your average
indexed monthly earnings.

(a) General. We compute your pri-
mary insurance amount under the av-
erage-indexed-monthly-earnings meth-
od by applying a benefit formula to your
average indexed monthly earnings.

(b) Benefit formula. (1) We use the ap-
plicable benefit formula in appendix IT
for the year you reach age 62, become
disabled, or die whichever occurs first.
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If you die before age 62, and your sur-
viving spouse or surviving divorced
spouse is first eligible after 1984, we
may compute the primary insurance
amount, for the purpose of paying ben-
efits to your widow(er), as if you had
not died but reached age 62 in the sec-
ond year after the indexing year that
we computed under the provisions of
§404.211(d)(4). We will not use this pri-
mary insurance amount for computing
benefit amounts for your other sur-
vivors or for computing the maximum
family benefits payable on your earn-
ings record. Further, we will only use
this primary insurance amount if it re-
sults in a higher widow(er)’s benefit
than would result if we did not use this
special computation.

(2) The dollar amounts in the benefit
formula are automatically increased
each year for persons who attain age
62, or who become disabled or die be-
fore age 62 in that year, by the same
percentage as the increase in the aver-
age of the total wages (see appendix I).

(3) We will publish benefit formulas
for years after 1979 in the FEDERAL
REGISTER at the same time we publish
the average of the total wage figures.
We begin to use a new benefit formula
as soon as it is applicable, even before
we periodically update appendix II.

(4) We may use a modified formula,
as explained in §404.213, if you are enti-
tled to a pension based on your em-
ployment which was not covered by So-
cial Security.

(c) Computing your primary insurance
amount from the benefit formula. We
compute your ©primary insurance
amount by applying the benefit for-
mula to your average indexed monthly
earnings and adding the results for
each step of the formula. For computa-
tions using the benefit formulas in ef-
fect for 1979 through 1982, we round the
total amount to the next higher mul-
tiple of $0.10 if it is not a multiple of
$0.10 and for computations using the
benefit formulas effective for 1983 and
later years, we round to the next lower
multiple of $0.10. (See paragraph (e) of
this section for a discussion of the min-
imum primary insurance amount.)

(d) Adjustment of your primary insur-
ance amount when entitlement to benefits
occurs in a year after attainment of age
62, disability or death. If you (or your
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survivors) do not become entitled to
benefits in the same year you reach age
62, become disabled, or die before age
62, we compute your primary insurance

amount by—

(1) Computing your average indexed
monthly earnings as described in
§404.211;

(2) Applying to your average indexed
monthly earnings the benefit formula
for the year in which you reach age 62,
or become disabled or die before age 62;
and

(3) Applying to the primary insur-
ance amount all automatic cost-of-liv-
ing and ad hoc increases in primary in-
surance amounts that have gone into
effect in or after the year you reached
age 62, became disabled, or died before
age 62. (See §404.277 for special rules on
minimum benefits, and appendix VI for
a table of percentage increases in pri-
mary insurance amounts since Decem-
ber 1978. Increases in primary insur-
ance amounts are published in the FED-
ERAL REGISTER and we periodically up-
date appendix VI.)

(e) Minimum  primary insurance
amount. If you were eligible for bene-
fits, or died without having been eligi-
ble, before 1982, your primary insur-
ance amount computed under this
method cannot be less than $122. This
minimum benefit provision has been
repealed effective with January 1982 for
most workers and their families where
the worker initially becomes eligible
for benefits in that or a later month, or
dies in January 1982 or a later month
without having been eligible before
January 1982. For members of a reli-
gious order who are required to take a
vow of poverty, as explained in 20 CFR
404.1024, and which religious order
elected Social Security coverage before
December 29, 1981, the repeal is effec-
tive with January 1992 based on first
eligibility or death in that month or
later.

[47 FR 30734, July 15, 1982, as amended at 48
FR 46142, Oct. 11, 1983; 51 FR 4482, Feb. 5, 1986;
52 FR 47916, Dec. 17, 1987]

§404.213 Computation where you are
eligible for a pension based on your
noncovered employment.

(a) When applicable. Except as pro-
vided in paragraph (d) of this section,
we will modify the formula prescribed
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in §404.212 and in appendix II of this
subpart in the following situations:

(1) You become eligible for old-age
insurance benefits after 1985; or

(2) You become eligible for disability
insurance benefits after 1985; and

(3) For the same months after 1985
that you are entitled to old-age or dis-
ability benefits, you are also entitled
to a monthly pension(s) for which you
first became eligible after 1985 based in
whole or part on your earnings in em-
ployment which was not covered under
Social Security. We consider you to
first become eligible for a monthly
pension in the first month for which
you met all requirements for the pen-
sion except that you were working or
had not yet applied. In determining
whether you are eligible for a pension
before 1986, we consider all applicable
service used by the pension-paying
agency. (Noncovered employment in-
cludes employment outside the United
States which is not covered under the
United States Social Security system.
Pensions from noncovered employment
outside the United States include both
pensions from social insurance systems
that base benefits on earnings but not
on residence or citizenship, and those
from private employers. However, for
benefits payable for months prior to
January 1995, we will not modify the
computation of a totalization benefit
(see §§404.1908 and 404.1918) as a result
of your entitlement to another pension
based on employment covered by a to-
talization agreement. Beginning Janu-
ary 1995, we will not modify the com-
putation of a totalization benefit in
any case (see §404.213(e)(8)).

(b) Amount of your monthly pension
that we use. For purposes of computing
your primary insurance amount, we
consider the amount of your monthly
pension(s) (or the amount prorated on
a monthly basis) which is attributable
to your noncovered work after 1956
that you are entitled to for the first
month in which you are concurrently
entitled to Social Security benefits.
For applications filed before December
1988, we will use the month of earliest
concurrent eligibility. In determining
the amount of your monthly pension
we will use, we will consider the fol-
lowing:
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(1) If your pension is not paid on a
monthly basis or is paid in a lump-sum,
we will allocate it proportionately as if
it were paid monthly. We will allocate
this the same way we allocate lump-
sum payments for a spouse or surviving
spouse whose benefits are reduced be-
cause of entitlement to a Government
pension. (See §404.408a.)

(2) If your monthly pension is re-
duced to provide a survivor’s benefit,
we will use the unreduced amount.

(3) If the monthly pension amount
which we will use in computing your
primary insurance amount is not a
multiple of $0.10, we will round it to
the next lower multiple of $0.10.

(c) How we compute your primary in-
surance amount. When you become enti-
tled to old-age or disability insurance
benefits and to a monthly pension, we
will compute your primary insurance
amount under the average-indexed-
monthly-earnings method (§404.212) as
modified by paragraph (c) (1) and (2) of
this section. Where applicable, we will
also consider the 1977 simplified old-
start method (§404.241) as modified by
§404.243 and a special minimum pri-
mary insurance amount as explained in
§§404.260 and 404.261. We will use the
highest result from these three meth-
ods as your primary insurance amount.
We compute under the average-in-
dexed-monthly-earnings method, and
use the higher primary insurance
amount resulting from the application
of paragraphs (c) (1) and (2) of this sec-
tion, as follows:

(1) The formula in appendix II, except
that instead of the first percentage fig-
ure (i.e., 90 percent), we use—

(i) 80 percent if you initially become
eligible for old-age or disability insur-
ance benefits in 1986;

(ii) 70 percent for initial eligibility in
1987,

(iii) 60 percent for initial eligibility
in 1988;

(iv) 50 percent for initial eligibility
in 1989;

(v) 40 percent for initial eligibility in
1990 and later years, or

(2) The formula in appendix IT minus
one-half the portion of your monthly
pension which is due to noncovered
work after 1956 and for which you were
entitled in the first month you were
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entitled to both Social Security bene-
fits and the monthly pension. If the
monthly pension amount is not a mul-
tiple of $0.10, we will round to the next
lower multiple of $0.10. To determine
the portion of your pension which is
due to noncovered work after 1956, we
consider the total number of years of
work used to compute your pension
and the percentage of those years
which are after 1956, and in which your
employment was not covered. We take
that percentage of your total pension
as the amount which is due to your
noncovered work after 1956.

(d) Alternate computation. (1) If you
have more than 20 but less than 30
years of coverage as defined in the col-
umn headed ‘‘Alternate Computation
Under §404.213(d)” in appendix IV of
this subpart, we will compute your pri-
mary insurance amount using the ap-
plicable percentage given below instead
of the first percentage in appendix II of
this subpart if the applicable percent-
age below is larger than the percentage
specified in paragraph (c) of this sec-
tion:

(i) For benefits payable for months
before January 1989—

Years of coverage Percent

29
28
27
26

80
70
60
50

(ii) For benefits payable for months
after December 1988—

Years of coverage Percent

29
28
27
26
25
24
23
22
21

85
80
75
70
65
60
55
50
45

(2) If you later earn additional
yvear(s) of coverage, we will recompute
your primary insurance amount, effec-
tive with January of the following
year.

(e) Exceptions. The computations in
paragraph (c) of this section do not
apply in the following situations:

(1) Payments made under the Rail-
road Retirement Act are not consid-
ered to be a pension from noncovered
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employment for the purposes of this
section. See subpart O of this part for
a discussion of railroad retirement ben-
efits.

(2) You were entitled before 1986 to
disability insurance benefits in any of
the 12 months before you reach age 62
or again become disabled. (See §404.251
for the appropriate computation.)

(3) You were a Federal employee per-
forming service on January 1, 1984 to
which Social Security coverage was ex-
tended on that date solely by reason of
the amendments made by section 101 of
the Social Security Amendments of
1983.

(4) You were an employee of a non-
profit organization who was exempt
from Social Security coverage on De-
cember 31, 1983 unless you were pre-
viously covered under a waiver certifi-
cate which was terminated prior to
that date.

(6) You have 30 years of coverage as
defined in the column headed ‘‘Alter-
nate Computation Under §404.213(d)”’ in
appendix IV of this subpart.

(6) Your survivors are entitled to
benefits on your record of earnings.
(After your death, we will recompute
the primary insurance amount to nul-
lify the effect of any monthly pension,
based in whole or in part on non-
covered employment, to which you had
been entitled.)

(7) For benefits payable for months
after December 1994, payments by the
social security system of a foreign
country which are based on a total-
ization agreement between the United
States and that country are not consid-
ered to be a pension from noncovered
employment for purposes of this sec-
tion. See subpart T of this part for a
discussion of totalization agreements.

(8) For benefits payable for months
after December 1994, the computations
in paragraph (¢) do not apply in the
case of an individual whose entitle-
ment to U.S. social security benefits
results from a totalization agreement
between the United States and a for-
eign country.

(9) For benefits payable for months
after December 1994, you are eligible
after 1985 for monthly periodic benefits
based wholly on service as a member of
a uniformed service, including inactive
duty training.
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(f) Entitlement to a totalication benefit
and a pension based on mnoncovered em-
ployment. If, before January 1995, you
are entitled to a totalization benefit
and to a pension based on noncovered
employment that is not covered by a
totalization agreement, we count your
coverage from a foreign country with
which the United States (U.S.) has a
totalization agreement and your U.S.
coverage to determine if you meet the
requirements for the modified com-
putation in paragraph (d) of this sec-
tion or the exception in paragraph
(e)(b) of this section.

(1) Where the amount of your total-
ization benefit will be determined
using a computation method that does
not consider foreign earnings (see
§404.1918), we will find your total years
of coverage by adding your—

(i) Years of coverage from the agree-
ment country (quarters of coverage
credited under §404.1908 divided by
four) and

(i1) Years of U.S. coverage as defined
for the purpose of computing the spe-
cial minimum primary insurance
amount under §404.261.

(2) Where the amount of your total-
ization benefit will be determined
using a computation method that does
consider foreign earnings, we will cred-
it your foreign earnings to your U.S.
earnings record and then find your
total years of coverage using the meth-
od described in §404.261.

[52 FR 47916, Dec. 17, 1987, as amended at 55
FR 21382, May 24, 1990; 57 FR 22429, May 28,
1992; 60 FR 17444, Apr. 6, 1995; 60 FR 56513,
Nov. 9, 1995]

AVERAGE-MONTHLY-WAGE METHOD OF
COMPUTING PRIMARY INSURANCE
AMOUNTS

§404.220 Average-monthly-wage meth-
od

(a) Who is eligible for this method. You
must before 1979, reach age 62, become
disabled or die to be eligible for us to
compute your ©primary insurance
amount under the average-monthly-
wage method. Also, as explained in
§404.230, if you reach age 62 after 1978
but before 1984, you are eligible to have
your primary insurance amount com-
puted under a modified average-month-
ly-wage method if it is to your advan-
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tage. Being eligible for either the aver-
age-monthly-wage method or the modi-
fied average-monthly-wage method
does not preclude your eligibility under
the old-start method described in
§§404.240 through 404.242.

(b) Steps in computing your primary in-
surance amount wunder the average-
monthly-wage method. We follow these
three major steps in computing your
primary insurance amount under the
average-monthly-wage method:

(1) First, we find your average
monthly wage, as described in §404.221;

(2) Second, we look at the benefit
table in appendix III; and

(3) Then we find your primary insur-
ance amount in the benefit table, as de-
scribed in §404.222.

(4) Finally, we apply any automatic
cost-of-living or ad hoc increases that
became effective in or after the year
you reached age 62, or became disabled,
or died before age 62, as explained in
§§404.270 through 404.277.

§404.221 Computing your average
monthly wage.
(a) General. Under the average-

monthly-wage method, your social se-
curity earnings are averaged over the
length of time you can reasonably have
been expected to have worked under so-
cial security after 1950 (or after you
reached age 21, if later).

(b) Which of your earnings may be used
in computing your average monthly wage.
(1) In computing your average monthly
wage, we consider all the wages, com-
pensation, self-employment income,
and deemed military wage credits that
are creditable to you for social security
purposes. (The maximum amounts
creditable are explained in §§404.1047
and 404.1096 of this part.)

(2) We use your earnings in your com-
putation base years in computing your
average monthly wage. All years after
1950 up to (but not including) the year
you become entitled to old-age or dis-
ability insurance benefits, or through
the year you die if you had not been
entitled to old-age or disability bene-
fits, are computation base years for
you. Years after the year you die may
not be used as computation base years
even if you have earnings credited to
you in them. However, years beginning
with the year you become entitled to
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benefits may be used for benefits begin-
ning with the following year if using
them would give you a higher primary
insurance amount. Years wholly within
a period of disability are not computa-
tion base years unless your primary in-
surance amount would be higher if
they were. In such situations, we count
all the years during the period of dis-
ability, even if you had no earnings in
some of them.

(c) Number of years to be considered in
computing your average monthly wage.
To find the number of years to be used
in computing your average monthly
wage—

(1) We count the years beginning
with 1951 or (if later) the year you
reached age 22 and ending with the
year before you reached age 62, or be-
came disabled, or died before age 62.
Any part of a year—or years—in which
you were disabled, as defined in
§404.1505, is not counted unless doing so
would give you a higher average
monthly wage. In that case, we count
all the years during the period of dis-
ability, even if you had no earnings in
some of those years. These are your
elapsed years. (If you are a male and
you reached age 62 before 1975, see
paragraph (c)(2) of this section for the
rules on finding your elapsed years.)

(2) If you are a male and you reached
age 62 in—

(i) 1972 or earlier, we count the years
beginning with 1951 and ending with
the year before you reached age 65, or
became disabled or died before age 65
to find your elapsed years;

(ii) 1973, we count the years begin-
ning with 1951 and ending with the year
before you reached age 64, or became
disabled or died before age 64 to find
your elapsed years; or

(iii) 1974, we count the years begin-
ning with 1951 and ending with the year
before you reached age 63, became dis-
abled, or died before age 63 to find your
elapsed years.

(3) Then we subtract 5 from the num-
ber of your elapsed years. This is the
number of your benefit computation
years; we use the same number of your
computation base years in computing
your average monthly wage. For ben-
efit computation years, we use the
years with the highest amounts of
earnings, but they may include years
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of no earnings. You cannot have fewer
than 2 benefit computation years.

(d) Your average monthly wage. After
we find your benefit computation
years, Wwe compute your average
monthly wage by—

(1) Totalling your creditable earnings
in your benefit computation years;

(2) Dividing the total by the number
of months in your benefit computation
years; and

(3) Rounding the quotient to the next
lower whole dollar if not already a
multiple of $1.

Example: Mr. B reaches age 62 and becomes
entitled to old-age insurance benefits in Au-
gust 1978. He had no social security earnings
before 1951 and his year-by-year social secu-
rity earnings after 1950 are as follows:

Year Earnings

$2,700
2,700
3,400
3,100
4,000
4,100
4,000
4,200
4,800
4,800
4,800
4,800
4,800
1,500

0

0

0
3,100
5,200
7,100
7,800
8,600
8,900
9,700
10,100
10,800
11,900

We first find Mr. B’s elapsed years, which
are the 27 years 1951-1977. We subtract 5 from
his 27 elapsed years to find that we must use
22 benefit computation years in computing
his average monthly wage. His computation
base years are 1951-1977, which are the years
after 1950 and prior to the year he became
entitled. This means that we will use his 22
computation base years with the highest
earnings to compute his average monthly
wage. Thus, we exclude the years 1964-1967
and 1951.

We total his earnings in his benefit com-
putation years and get $132,700. We then di-
vide that amount by the 264 months in his 22
benefit computation years and find his aver-
age monthly wage to be $502.65, which is
rounded down to $502.
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(e) “Deemed’’ average monthly wage for
certain deceased veterans of World War
1I. Certain deceased veterans of World
War II are ‘‘deemed’” to have an aver-
age monthly wage of $160 (see §§404.1340
through 404.1343 of this part) unless
their actual average monthly wage, as
found in the method described in para-
graphs (a) through (d) of this section is
higher.

§404.222 Use of benefit table in find-
ing your primary insurance amount
from your average monthly wage.

(a) General. We find your primary in-
surance amount under the average-
monthly-wage method in the benefit
table in appendix III.

(b) Finding your primary insurance
amount from benefit table. We find your
average monthly wage in column III of
the table. Your primary insurance
amount appears on the same line in
column IV (column II if you are enti-
tled to benefits for any of the 12
months preceding the effective month
in column 1IV). As explained in
§404.212(e), there is a minimum pri-
mary insurance amount of $122 payable
for persons who became eligible or died
after 1978 and before January 1982.
There is also an alternative minimum
of $121.80 (before the application of
cost-of-living increases) for members of
this group whose benefits were com-
puted from the benefit table in effect
in December 1978 on the basis of either
the old-start computation method in
§§404.240 through 404.242 or the guaran-
teed alternative computation method
explained in §§404.230 through 404.233.
However, as can be seen from the ex-
tended table in appendix III, the lowest
primary insurance amount under this
method is now $1.70 for individuals for
whom the minimum benefit has been
repealed.

Example: In the example in §404.221(d), we
computed Mr. B’s average monthly wage to
be $502. We refer to the December 1978 benefit
table in appendix III. Then we find his aver-
age monthly wage in column III of the table.
Reading across, his primary insurance
amount is on the same line in column IV and
is $390.50. A 9.9 percent automatic cost-of-liv-
ing benefit increase was effective for June
1979, increasing Mr. B’s primary insurance
amount to $429.20, as explained in §§404.270
through 404.277. Then, we increase the $429.20
by the 14.3 percent June 1980 cost-of-living
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benefit increase and get $490.60, and by the
11.2 percent June 1981 increase to get $545.60.

[47 FR 30734, July 15, 1982, as amended at 48
FR 46142, Oct. 11, 1983]

GUARANTEED ALTERNATIVE FOR PEOPLE
REACHING AGE 62 AFTER 1978 BUT BE-
FORE 1984

§404.230 Guaranteed alternative.

(a) General. If you reach age 62 after
1978 but before 1984, we compute your
primary insurance amount under a
modified average-monthly-wage meth-
od as a guaranteed alternative to your
primary insurance amount computed
under the average-indexed-monthly-
earnings method. We also compute
your primary insurance amount under
the old-start method (§§404.240 through
404.242) and under the special rules for
a person who had a period of disability
(§§404.250 through 404.252), if you are el-
igible. In §§404.231 through 404.233, we
explain the average-monthly-wage
method as the alternative to the aver-
age-indexed-monthly-earnings method.

(b) Restrictions. (1) To qualify for this
guaranteed-alternative  computation,
you must have some creditable earn-
ings before 1979.

(2) You or your survivors do not qual-
ify for a guaranteed-alternative com-
putation if you were eligible (you at-
tained age 62, became disabled, or died
before age 62) for social security bene-
fits based on your own earnings at any
time before 1979 unless—

(i) Those benefits were disability in-
surance benefits which were termi-
nated because you recovered from your
disability or you engaged in substan-
tial gainful activity; and

(ii) You spent at least 12 months
without being eligible for disability
benefits again.

(3) This guaranteed alternative meth-
od applies only to old-age insurance
benefits and to survivor benefits where
the deceased worker reached the month
of his or her 62nd birthday after 1978
but before 1984 and died after reaching
age 62.
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§404.231 Steps in computing your pri-
mary insurance amount under the
guaranteed alternative—general.

If you reach age 62 after 1978 but be-
fore 1984, we follow three major steps
in finding your guaranteed alternative:

(a) First, we compute your average
monthly wage, as described in §404.232;

(b) Second, we find the primary in-
surance amount that corresponds to
your average monthly wage in the ben-
efit table in appendix III.

(c) Then we apply any automatic
cost-of-living or ad hoc increases in pri-
mary insurance amounts that have be-
come effective in or after the year you
reached age 62.

§404.232 Computing your average
monthly wage under the guaran-
teed alternative.

(a) General. With the exception de-
scribed in paragraph (b) of this section,
we follow the rules in §404.221 to com-
pute your average monthly wage.

(b) Exception. We do not use any year
after the year you reach age 61 as a
computation base year in computing
your average monthly wage for pur-
poses of the guaranteed alternative.

§404.233 Adjustment of your guaran-
teed alternative when you become
entitled after age 62.

(a) If you do not become entitled to
benefits at the time you reach age 62,
we adjust the guaranteed alternative
computed for you under §404.232 as de-
scribed in paragraph (b) of this section.

(b) To the primary insurance amount
computed under the guaranteed alter-
native, we apply any automatic cost-
of-living or ad hoc increases in primary
insurance amounts that go into effect
in the year you reach age 62 and in
years up through the year you become
entitled to benefits. (See appendix VI
for a list of the percentage increases in
primary insurance amounts since De-
cember 1978.)

Example: Mr. C reaches age 62 in January
1981 and becomes entitled to old-age insur-
ance benefits in April 1981. He had no social
security earnings before 1951 and his year-by-
year social security earnings after 1950 are as
follows:

Year Earnings

$3,600
3,600
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Year Earnings

3,600
3,600
4,200
4,200
4,200
4,200
4,800
4,800
4,800
4,800
4,800
4,800
4,800
6,600
6,600
7,800
7,800
7,800
7,800
9,000
10,800
13,200
14,100
15,300
16,500
17,700
22,900
25,900
29,700

Mr. C’s elapsed years are the 30 years 1951
through 1980. We subtract 5 from his 30
elapsed years to find that we must use 25
benefit computation years in computing his
average monthly wage. His computation base
years are 1951 through 1980 which are years
after 1950 up to the year he reached age 62.
We will use his 25 computation base years
with the highest earnings to compute his av-
erage monthly wage. Thus, we exclude the
years 1951-1955. The year 1981 is not a base
year for this computation.

We total his earnings in his benefit com-
putation years and get $236,000. We then di-
vide by the 300 months in his 25 benefit com-
putation years, and find his average monthly
wage to be $786.66 which is rounded down to
$786.

The primary insurance amount in the ben-
efit table in appendix III that corresponds to
Mr. C’s average monthly wage is $521.70. The
9.9 percent and 14.3 percent cost of living in-
crease for 1979 and 1980, respectively, are not
applicable because Mr. C reached age 62 in
1981.

The average indexed monthly earnings
method described in §§404.210 through 404.212
considers all of the earnings after 1950, in-
cluding 1981 earnings which, in Mr. C’s case
cannot be used in the guaranteed alternative
method. Mr. C’s primary insurance amount
under the average indexed earnings method
is $5648.40. Therefore, his benefit is based upon
the $5648.40 primary insurance amount. As in
the guaranteed alternative method, Mr. C is
not entitled to the cost of living increases
for years before the year he reaches age 62.
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OLD-START METHOD OF COMPUTING
PRIMARY INSURANCE AMOUNTS

§404.240 Old-start method—general.

If you had all or substantially all
your social security earnings before
1951, your primary insurance amount
computed under the ‘1977 simplified
old-start” method may be higher than
any other primary insurance amount
computed for you under any other
method for which you are eligible. As
explained in §404.242, if you reach age
62 after 1978, your primary insurance
amount computed under the old-start
method is used, for purposes of the
guaranteed alternative described in
§404.230, if the old-start primary insur-
ance amount is higher than the one
found under the average-monthly-wage
method. We may use a modified com-
putation, as explained in §404.243, if
you are entitled to a pension based on
your employment which was not cov-
ered by Social Security.

[47 FR 30734, July 15, 1982, as amended at 52
FR 47917, Dec. 17, 1987]

§404.241 1977 old-start

method.

(a) Who is qualified. To qualify for the
old-start computation, you must meet
the conditions in paragraphs (a) (1), (2),
or (3) of this section:

(1) You must—

(i) Have one ‘‘quarter of coverage’
(see §§404.101 and 404.110 of this part)
before 1951;

(ii) Have attained age 21 after 1936
and before 1950, or attained age 22 after
1950 and earned fewer than 6 quarters of
coverage after 1950;

(iii) Have not had a period of dis-
ability which began before 1951, unless
it can be disregarded, as explained in
§404.320 of this part; and,

(iv) Have attained age 62, become dis-
abled, or died, after 1977.

(2)(i) You or your survivor becomes
entitled to benefits for June 1992 or
later;

(ii) You do not meet the conditions in
paragraph (a)(1) of this section, and,

(iii) No person is entitled to benefits
on your earnings record in the month
before the month you or your survivor
becomes entitled to benefits.

simplified
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(3) A recomputation is first effective
for June 1992 or later based on your
earnings for 1992 or later.

(b) Steps in old-start computation. (1)
First, we allocate your earnings during
the period 1937-1950 as described in
paragraph (c) of this section.

(2) Next, we compute your average
monthly wage, as described in para-
graph (d) of this section.

(3) Next, we apply the old-start for-
mula to your average monthly wage, as
described in paragraph (e)(1) of this
section.

(4) Next, we apply certain increments
to the amount computed in step (3), as
described in paragraph (e)(2) of this
section.

(5) Next, we find your primary insur-
ance amount in the benefit table in ap-
pendix III, as described in paragraph
(f)(1) of this section.

(6) Then, we apply automatic cost-of-
living or ad hoc increases in primary
insurance amounts to the primary in-
surance amount found in step (b), as de-
scribed in paragraph (f)(2) of this sec-
tion.

(c) Finding your computation base
years under the old-start method. (1) In-
stead of using your actual year-by-year
earnings before 1951, we find your com-
putation base years for 1937-1950 (and
the amount of earnings for each of
them) by allocating your total 1937-
1950 earnings among the years before
1951 under the following procedure:

(i) If you reached age 21 before 1950
and your total 1937-1950 earnings are
not more than $3,000 times the number
of years after the year you reached age
20 and before 1951 (a maximum of 14
years), we allocate your earnings
equally among those years, and those
years are your computation base years
before 1951.

(ii) If you reached age 21 before 1950
and your total 1937-1950 earnings are
more than $3,000 times the number of
years after the year you reached age 20
and before 1951, we allocate your earn-
ings at the rate of $3,000 per year for
each year after you reached age 20 and
before 1951 up to a maximum of 14
years. We credit any remainder in re-
verse order to years before age 21 in
$3,000 increments and any amount left
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over of less than $3,000 to the year be-
fore the earliest year to which we cred-
ited $3,000. No more than $42,000 may be
credited in this way and to no more
than 14 years. Those years are your
computation base years before 1951.

(iii) If you reached age 21 in 1950 or
later and your total pre-1951 earnings
are $3,000 or less, we credit the total to
the year you reached age 20 and that
year is your pre-1951 computation base
year.

(iv) If you reached age 21 in 1950 or
later and your total pre-1951 earnings
are more than $3,000, we credit $3,000 to
the year you reached age 20 and credit
the remainder to earlier years (or year)
in blocks of $3,000 in reverse order. We
credit any remainder of less than $3,000
to the year before the earliest year to
which we had credited $3,000. No more
than $42,000 may be credited in this
way and to no more than 14 years.
Those years are your computation base
years before 1951.

(v) If you die before 1951, we allocate
your 1937-1950 earnings under para-
graphs (c)(1) (i) through (iv), except
that in determining the number of
years, we will use the year of death in-
stead of 1951. If you die before you at-
tain age 21, the number of years in the
period is equal to 1.

(vi) For purposes of paragraphs (c)(1)
(i) through (v), if you had a period of
disability which began before 1951, we
will exclude the years wholly within a
period of disability in determining the
number of years.

(2)(1) All years after 1950 up to (but
not including) the year you become en-
titled to old-age insurance or disability
insurance benefits (or through the year
you die if you had not become entitled
to old-age or disability benefits) are
also computation base years for you.

(ii) Years wholly within a period of
disability are not computation base
years unless your primary insurance
amount would be higher if they were.
In such situations, we count all the
years during the period of disability,
even if you had no earnings in some of
them.

Example: Ms. D reaches age 62 in June 1979.
Her total 1937-1950 social security earnings
are $40,000 and she had social security earn-
ings of $7,100 in 1976 and $6,300 in 1977. Since
she reaches age 62 after 1978, we first com-
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pute her primary insurance amount under
the average-indexed-monthly-earnings meth-
od (§§404.210 through 404.212). As of June 1981,
it is $170.50, which is the minimum primary
insurance amount applicable, because her
average indexed monthly earnings of $50
would yield only $56.50 under the benefit for-
mula. Ms. D reached age 62 after 1978 but be-
fore 1984 and her guaranteed alternative
under the average-monthly-wage method as
of June 1981 is $170.30, which is the minimum
primary insurance amount based on average
monthly wages of $48. (These amounts in-
clude the 9.9, the 14.3, and the 11.2 percent
cost-of-living increases effective June 1979,
June 1980, and June 1981 respectively.)

Ms. D is also eligible for the old-start
method. We first allocate $3,000 of her 1937—
1950 earnings to each of her 13 computation
base years starting with the year she
reached age 21 (1938) and ending with 1950.
The remaining $1,000 is credited to the year
she reached age 20. Ms. D, then, has 42 com-
putation base years (14 before 1951 and 28
after 1950).

(d) Computing your average monthly
wage under the old-start method. (1)
First, we count your elapsed years,
which are the years beginning with 1937
(or the year you reach 22, if later) and
ending with the year before you reach
age 62, or become disabled or die before
age 62. (See §404.211(e)(1) for the rule on
how we treat years wholly or partially
within a period of disability.)

(2) Next, we subtract 5 from the num-
ber of your elapsed years, and this is
the number of computation years we
must use. We then choose this number
of your computation base years in
which you had the highest earnings.
These years are your benefit computa-
tion years. You must have at least 2
benefit computation years.

(3) Then we compute your average
monthly wage by dividing your total
creditable earnings in your benefit
computation years by the number of
months in these years and rounding
the quotient to the next lower dollar if
not already a multiple of $1.

(e) Old-start computation formula. We
use the following formula to compute
your primary insurance benefit, which
we will convert to your primary insur-
ance amount:

(1) We take 40 percent of the first $50
of your average monthly wage, plus 10
percent of the next $200 of your average
monthly wage up to a total average
monthly wage of $250. (We do not use
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more than $250 of your average month-
ly wage.)

(2) We increase the amount found in
paragraph (e)(1) of this section by 1
percent for each $1,660 in your pre-1951
earnings, disregarding any remainder
less than $1,6560. We always increase the
amount by at least 4 of these 1 percent
increments but may not increase it by
more than 14 of them.

(f) Finding your primary insurance
amount under the old-start method. (1) In
column I of the benefit table in appen-
dix III we locate the amount (the pri-
mary insurance benefit) computed in
paragraph (e) of this section and find
the corresponding primary insurance
amount on the same line in column IV
of the table.

(2) We increase that amount by any
automatic cost-of-living or ad hoc in-
creases in primary insurance amounts
effective since the beginning of the
yvear in which you reached age 62, or
became disabled or died before age 62.
(See §§404.270 through 404.277.)

Example: From the example in paragraph
(c)(2) of this section, we see that Ms. D’s
elapsed years total 40 (number of years at
ages 22 to 61, both inclusive). Her benefit
computation years, therefore, must total 35.
Since she has only 16 years of actual earn-
ings, we must include 19 years of zero earn-
ings in this old-start computation to reach
the required 35 benefit computation years.

We next divide her total social security
earnings ($53,400) by the 420 months in her
benefit computation years and find her aver-
age monthly wage to be $127.

We apply the old-start computation for-
mula to Ms. D’s average monthly wage as
follows: 40 percent of the first $50 of her aver-
age monthly wage ($20.00), plus 10 percent of
the remaining $77 of her average monthly
wage ($7.70), for a total of $27.70.

We then apply 14 l-percent increments to
that amount, increasing it by $3.88 to $31.58.
We find $31.58 in column I of the December
1978 benefit table in appendix III and find her
primary insurance amount of $195.90 on the
same line in column IV. We apply the 9.9 per-
cent automatic cost-of-living increase effec-
tive for June 1979 to $195.90 and get an old-
start primary insurance amount of $215.30
which we then increase to $246.10 to reflect
the 14.3 percent cost-of-living increase effec-
tive for June 1980, and to $273.70 to reflect
the June 1981 increase. Since that primary
insurance amount is higher than the $153.10
primary insurance amount computed under
the average-monthly-wage method and the
$153.30 primary insurance amount computed
under the average-indexed-monthly-earnings

88

20 CFR Ch. lll (4-1-20 Edition)

method, we base Ms. D’s benefits (and those
of her family) on $215.30 (plus later cost-of-
living increases), which is the highest pri-
mary insurance amount.

[47 FR 30734, July 15, 1982, as amended at 55
FR 21382, May 24, 1990; 57 FR 23157, June 2,
1992]

§404.242 Use of old-start primary in-
surance amount as guaranteed al-
ternative.

If your primary insurance amount as
computed under the old-start method
is higher than your primary insurance
amount computed under the average-
monthly-wage method, your old-start
primary insurance amount will serve
as the guaranteed alternative to your
primary insurance amount computed
under the average-indexed-monthly-
earnings method, as described in
§404.230. However, earnings that you
have in or after the year you reach age
62, or become disabled or die before age
62 are not used in an old-start com-
putation in this situation.

§404.243 Computation where you are
eligible for a pension based on non-
covered employment.

The provisions of §404.213 are applica-
ble to computations under the old-start
method, except for paragraphs (c) (1)
and (2) and (d) of that section. Your
primary insurance amount will be
whichever of the following two
amounts is larger:

(a) One-half the primary insurance
amount computed according to §404.241
(before application of the cost of living
amount); or

(b) The primary insurance amount
computed according to §404.241 (before
application of the cost of living
amount), minus one-half the portion of
your monthly pension which is due to
noncovered work after 1956 and for
which you were eligible in the first
month you became eligible for Social
Security benefits. If the result is not a
multiple of $0.10, we will round to the
next lower multiple of $0.10. (See
§404.213 (b)(3) if you are not eligible for
a monthly pension in the first month
you are entitled to Social Security
benefits.) To determine the portion of
your pension which is due to non-
covered work after 1956, we consider
the total number of years of work used
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to compute your pension and the per-
centage of those years which are after
1956 and in which your employment
was not covered. We take that percent-
age of your total pension as the
amount which is due to your non-
covered work after 1956.

[62 FR 47918, Dec. 17, 1987]

SPECIAL COMPUTATION RULES FOR PEO-
PLE WHO HAD A PERIOD OF DISs-
ABILITY

§404.250 Special computation rules for
people who had a period of dis-
ability.

If you were disabled at some time in
your life, received disability insurance
benefits, and those benefits were termi-
nated because you recovered from your
disability or because you engaged in
substantial gainful activity, special
rules apply in computing your primary
insurance amount when you become el-
igible after 1978 for old-age insurance
benefits or if you become re-entitled to
disability insurance benefits or die.
(For purposes of §§404.250 through
404.252, we use the term second entitle-
ment to refer to this situation.) There
are two sets of rules:

(a) Second entitlement within 12
months. If 12 months or fewer pass be-
tween the last month for which you re-
ceived a disability insurance benefit
and your second entitlement, see the
rules in §404.251; and

(b) Second entitlement after more than
12 months. If more than 12 months pass
between the last month for which you
received a disability insurance benefit
and your second entitlement, see the
rules in §404.252.

§404.251 Subsequent entitlement to
benefits less than 12 months after
entitlement to disability benefits
ended.

(a) Disability before 1979; second entitle-
ment after 1978. In this situation, we
compute your second-entitlement pri-
mary insurance amount by selecting
the highest of the following:

(1) The primary insurance amount to
which you were entitled when you last
received a benefit, increased by any
automatic cost-of-living or ad hoc in-
creases in primary insurance amounts
that took effect since then;
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(2) The primary insurance amount re-
sulting from a recomputation of your
primary insurance amount, if one is
possible; or

(3) The primary insurance amount
computed for you as of the time of
your second entitlement under any
method for which you are qualified at
that time, including the average-in-
dexed-monthly-earnings method if the
previous period of disability is dis-
regarded.

(b) Disability and second entitlement
after 1978. In this situation, we compute
your second-entitlement primary in-
surance amount by selecting the high-
est of the following:

(1) The primary insurance amount to
which you were entitled when you last
received a benefit, increased by any
automatic cost-of-living or ad hoc in-
creases in primary insurance amount
that took effect since then;

(2) The primary insurance amount re-
sulting from a recomputation of your
primary insurance amount, if one is
possible (this recomputation may be
under the average-indexed-monthly-
earnings method only); or

(3) The primary insurance amount
computed for you as of the time of
your second entitlement under any
method (including an old-start method)
for which you are qualifed at that
time.

(c) Disability before 1986, second entitle-
ment after 1985. When applying the rule
in paragraph (b)(3) of this section, we
must consider your receipt of a month-
ly pension based on noncovered em-
ployment. (See §404.213). However, we
will disregard your monthly pension if
you were previously entitled to dis-
ability benefits before 1986 and in any
of the 12 months before your second en-
titlement.

[47 FR 30734, July 15, 1982, as amended at 52
FR 47918, Dec. 17, 1987]

§404.252 Subsequent entitlement to
benefits 12 months or more after
entitlement to disability benefits
ended.

In this situation, we compute your
second-entitlement primary insurance
amount by selecting the higher of the
following:

(a) New primary insurance amount. The
primary insurance amount computed
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as of the time of your second entitle-
ment under any of the computation
methods for which you qualify at the
time of your second entitlement; or

(b) Previous primary insurance amount.
The primary insurance amount to
which you were entitled in the last
month for which you were entitled to a
disability insurance benefit.

SPECIAL MINIMUM PRIMARY INSURANCE
AMOUNTS

§404.260 Special minimum primary in-
surance amounts.

Regardless of the method we use to
compute your ©primary insurance
amount, if the special minimum pri-
mary insurance amount described in
§404.261 is higher, then your benefits
(and those of your dependents or sur-
vivors) will be based on the special
minimum primary insurance amount.
Special minimum primary insurance
amounts are not based on a worker’s
average earnings, as are primary insur-
ance amounts computed under other
methods. Rather, the special minimum
primary insurance amount is designed
to provide higher benefits to people
who worked for long periods in low-
paid jobs covered by social security.

§404.261 Computing your special min-
imum primary insurance amount.

(a) Years of coverage. (1) The first step
in computing your special minimum
primary insurance amount is to find
the number of your years of coverage,
which is the sum of—

(i) The quotient found by dividing
your total creditable social security
earnings during the period 1937-1950 by
$900, disregarding any fractional re-
mainder; plus

(ii) The number of your computation
base years after 1950 in which your so-
cial security earnings were at least the
amounts shown in appendix IV.
(Computation base years mean the same
here as in other computation methods
discussed in this subpart.)

(2) You must have at least 11 years of
coverage to qualify for a special min-
imum primary insurance amount com-
putation. However, special minimum
primary insurance amounts based on
little more than 10 years of coverage
are usually lower than the regular min-
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imum benefit that was in effect before
1982 (see §§404.212(e) and 404.222(b) of
this part). In any situation where your
primary insurance amount computed
under another method is higher, we use
that higher amount.

(b) Computing your special minimum
primary insurance amount. (1) First, we
subtract 10 from your years of coverage
and multiply the remainder (at least 1
and no more than 20) by $11.50;

(2) Then we increase the amount
found in paragraph (b)(1) of this section
by any automatic cost-of-living or ad
hoc increases that have become effec-
tive since December 1978 to find your
special minimum primary insurance
amount. See appendix V for the appli-
cable table, which includes the 9.9 per-
cent cost-of-living increase that be-
came effective June 1979, the 14.3 per-
cent increase that became effective
June 1980, and the 11.2 percent increase
that became effective June 1981.

Example: Ms. F, who attained age 62 in Jan-
uary 1979, had $10,000 in total social security
earnings before 1951 and her post-1950 earn-
ings are as follows:

Year Earnings
1951 $1,100
1952 950
1953 0
1954 1,000
1955 1,100
1956 1,200
1957 0
1958 1,300
1959 0
1960 1,300
1961 0
1962 1,400
1963 1,300
1964 0
1965 500
1966 700
1967 650
1968 900
1969 1,950
1970 2,100
1971 2,000
1972 1,500
1973 2,700
1974 2,100
1975 2,600
1976 3,850
1977 4,150
1978 .......... 0

Her primary insurance amount under the
average-indexed-monthly-earnings method
as of June 1981 is $240.40 (based on average in-
dexed monthly earnings of $229). Her guaran-
teed-alternative primary insurance amount
under the average-monthly-wage method as
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of June 1981 is $255.80 (based on average
monthly wages of $131).

However, Ms. F has enough earnings before
1951 to allow her 11 years of coverage before
1951 ($10,000 + $900 = 11, plus a remainder,
which we drop). She has sufficient earnings
in 1951-52, 1954-56, 1958, 1960, 1962-63, 1969-71,
1973, and 1976-77 to have a year of coverage
for each of those years. She thus has 15 years
of coverage after 1950 and a total of 26 years
of coverage. We subtract 10 from her years of
coverage, multiply the remainder (16) by
$11.50 and get $184.00. We then apply the June
1979, June 1980, and June 1981 automatic
cost-of-living increases (9.9 percent, 14.3 per-
cent, and 11.2 percent, respectively) to that
amount to find her special minimum pri-
mary insurance amount of $202.30 effective
June 1979, $231.30 effective June 1980, and
$257.30 effective June 1981. (See appendices V
and VI.) Since her special minimum primary
insurance amount is higher than the primary
insurance amounts computed for her under
the other methods described in this subpart
for which she is eligible, her benefits (and
those of her family) are based on the special
minimum primary insurance amount.

[47 FR 30734, July 15, 1982, as amended at 48
FR 46143, Oct. 11, 1983]

COST-OF-LIVING INCREASES

§404.270 Cost-of-living increases.

Your primary insurance amount may
be automatically increased each De-
cember so it keeps up with rises in the
cost of living. These automatic in-
creases also apply to other benefit
amounts, as described in §404.271.

[47 FR 30734, July 15, 1982, as amended at 51
FR 12603, Apr. 14, 1986]

§404.271 When automatic cost-of-living
increases apply.

Besides increases in the primary in-
surance amounts of current bene-
ficiaries, automatic cost-of-living in-
creases also apply to—

(a) The special minimum primary in-
surance amounts (described in §§404.260
through 404.261) of current and future
beneficiaries;

(b) The primary insurance amounts
of people who after 1978 become eligible
for benefits or die before becoming eli-
gible (beginning with December of the
year they become eligible or die), al-
though certain limitations are placed
on the automatic adjustment of the
frozen minimum primary insurance
amount (as described in §404.277); and
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(c) The maximum family benefit
amounts in column V of the benefit
table in appendix III.

[47 FR 30734, July 15, 1982, as amended at 51
FR 12603, Apr. 14, 1986; 83 FR 21708, May 10,
2018]

§404.272 Indexes we use to measure
the rise in the cost-of-living.

(a) The bases. To measure increases in
the cost-of-living for annual automatic
increase purposes, we use either:

(1) The revised Consumer Price Index
(CPI) for urban wage earners and cler-
ical workers as published by the De-
partment of Labor, or

(2) The average wage index (AWI),
which is the average of the annual
total wages that we use to index (i.e.,
update) a worker’s past earnings when
we compute his or her primary insur-
ance amount (§404.211(c)).

(b) Effect of the OASDI fund ratio.
Which of these indexes we use to meas-
ure increases in the cost-of-living de-
pends on the Old-Age, Survivors, and
Disability Insurance (OASDI) fund
ratio.

(¢c) OASDI fund ratio for years after
1984. For purposes of cost-of-living in-
creases, the OASDI fund ratio is the
ratio of the combined assets in the
Federal Old-Age and Survivors Insur-
ance Trust Fund and the Federal Dis-
ability Insurance Trust Fund (see sec-
tion 201 of the Social Security Act) on
January 1 of a given year, to the esti-
mated expenditures from the Funds in
the same year. The January 1 balance
consists of the assets (i.e., government
bonds and cash) in the Federal Old-Age
and Survivors Insurance Trust Fund
and the Federal Disability Insurance
Trust Fund, plus Federal Insurance
Contributions Act (FICA) and Self-Em-
ployment Contributions Act (SECA)
taxes transferred to these trust funds
on January 1 of the given year, minus
the outstanding amounts (principal
and interest) owed to the Federal Hos-
pital Insurance Trust Fund as a result
of interfund loans. Estimated expendi-
tures are amounts we expect to pay
from the Old-Age and Survivors Insur-
ance and the Disability Insurance
Trust Funds during the year, including
the net amount that we pay into the
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Railroad Retirement Account, but ex-
cluding principal repayments and in-
terest payments to the Hospital Insur-
ance Trust Fund and transfer pay-
ments between the Old-Age and Sur-
vivors Insurance and the Disability In-
surance Trust Funds. The ratio as cal-
culated under this rule is rounded to
the nearest 0.1 percent.

(d) Which index we use. We use the
CPI if the OASDI fund ratio is 15.0 per-
cent or more for any year from 1984
through 1988, and if the ratio is 20.0
percent or more for any year after 1988.
We use either the CPI or the AWI, de-
pending on which has the lower per-
centage increase in the applicable
measuring period (see §404.274), if the
OASDI fund ratio is less than 15.0 per-
cent for any year from 1984 through
1988, and if the ratio is less than 20.0
percent for any year after 1988. For ex-
ample, if the OASDI fund ratio for a
yvear is 17.0 percent, the cost-of-living
increase effective December of that
year will be based on the CPI.

[61 FR 12603, Apr. 14, 1986]

§404.273 When are automatic cost-of-
living increases effective?

We make automatic cost-of-living in-
creases if the applicable index, either
the CPI or the AWI, rises over a speci-
fied measuring period (see the rules on
measuring periods in §404.274). If the
cost-of-living increase is to be based on
an increase in the CPI, the increase is
effective in December of the year in
which the measuring period ends. If the
increase is to be based on an increase
in the AWI, the increase is effective in
December of the year after the year in
which the measuring period ends.

[69 FR 19925, Apr. 15, 2004]

§404.274 What are the measuring peri-
ods we use to calculate cost-of-liv-
ing increases?

(a) General. Depending on the OASDI
fund ratio, we measure the rise in one
index or in both indexes during the ap-
plicable measuring period (described in
paragraphs (b) and (c¢) of this section)
to determine whether there will be an
automatic cost-of-living increase and if
s0, its amount.

(b) Measuring period based on the
CPI—(1) When the period begins. The
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measuring period we use for finding the
amount of the CPI increase begins with
the later of—

(i) Any calendar quarter in which an
ad hoc benefit increase is effective; or

(ii) The third calendar quarter of any
year in which the last automatic in-
crease became effective.

(2) When the period ends. The meas-
uring period ends with the third cal-
endar quarter of the following year. If
this measuring period ends in a year
after the year in which an ad hoc in-
crease was enacted or took effect, there
can be no cost-of-living increase at
that time. We will extend the meas-
uring period to the third calendar quar-
ter of the next year.

(¢c) Measuring period based on the
AWI—Q1) When the period begins. The
measuring period we use for finding the
amount of the AWI increase begins
with the later of—

(i) The calendar year before the year
in which an ad hoc benefit increase is
effective; or

(ii) The calendar year before the year
in which the last automatic increase
became effective.

(2) When the period ends. The meas-
uring period ends with the following
year. If this measuring period ends in a
year in which an ad hoc increase was
enacted or took effect, there can be no
cost-of-living increase at that time. We
will extend the measuring period to the
next calendar year.

[69 FR 19925, Apr. 15, 2004]

§404.275 How is an automatic cost-of-
living increase calculated?

(a) Increase based on the CPI. We com-
pute the average of the CPI for the
quarters that begin and end the meas-
uring period by adding the three
monthly CPI figures, dividing the total
by three, and rounding the result to
the same number of decimal places as
the published CPI figures. If the num-
ber of decimal places in the published
CPI values differs between those used
for the beginning and ending quarters,
we use the number for the ending quar-
ter. If the average for the ending quar-
ter is higher than the average for the
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beginning quarter, we divide the aver-
age for the ending quarter by the aver-
age of the beginning quarter to deter-
mine the percentage increase in the
CPI over the measuring period.

(b) Increase based on the AWI. If the
AWI for the year that ends the meas-
uring period is higher than the AWI for
the year which begins the measuring
period and all the other conditions for
an AWI-based increase are met, we di-
vide the higher AWI by the lower AWI
to determine the percentage increase
in the AWI.

(¢) Rounding rules. We round the in-
crease from the applicable paragraph
(a) or (b) of this section to the nearest
0.1 percent by rounding 0.05 percent and
above to the next higher 0.1 percent
and otherwise rounding to the next
lower 0.1 percent. For example, if the
applicable index is the CPI and the in-
crease in the CPI is 3.15 percent, we
round the increase to 3.2 percent. We
then apply this percentage increase to
the amounts described in §404.271 and
round the resulting dollar amounts to
the next lower multiple of $0.10 (if not
already a multiple of $0.10).

(d) Additional increase. See §404.278 for
the additional increase that is possible.

[69 FR 19925, Apr. 15, 2004, as amended at 72
FR 2186, Jan. 18, 2007]

§404.276 Publication of notice of in-
crease.

When we determine that an auto-
matic cost-of-living increase is due, we
publish in the FEDERAL REGISTER with-
in 45 days of the end of the measuring
period used in finding the amount of
the increase—

(a) The fact that an increase is due;

(b) The amount of the increase;

(c) The increased special minimum
primary insurance amounts; and

(d) The range of increased maximum
family benefits that corresponds to the
range of increased special minimum
primary insurance amounts.

§404.277 When does the frozen min-
imum primary insurance amount
increase because of cost-of-living
adjustments?

(a) What is the frozen minimum primary
insurance amount (PIA)? The frozen
minimum is a minimum PIA for cer-
tain workers whose benefits are com-
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puted under the average-indexed-
monthly-earnings method. Section
404.210(a) with §404.212(e) explains when
the frozen minimum applies.

(b) When does the frozen minimum pri-
mary insurance amount (PIA) increase
automatically? The frozen minimum
PIA increases automatically in every
year in which you or your dependents
or survivors are entitled to benefits
and a cost-of-living increase applies.

(c) When are automatic increases effec-
tive for old-age or disability benefits based
on a frozen minimum primary insurance
amount (PIA)? Automatic cost-of-living
increases apply to your frozen min-
imum PIA beginning with the earliest
of:

(1) December of the year you become
entitled to benefits and receive at least
a partial benefit;

(2) December of the year you reach
full retirement age (as defined in
§404.409) if you are entitled to benefits
in or before the month you attain full
retirement age, regardless of whether
you receive at least a partial benefit;
or

(3) December of the year you become
entitled to benefits if that is after you
attain full retirement age.

(d) When are automatic increases effec-
tive for survivor benefits based on a frozen
minimum  primary insurance amount
(PIA)? (1) Automatic cost-of-living in-
creases apply to the frozen minimum
PIA used to determine survivor bene-
fits in December of any year in which
your child(ren), your surviving spouse
caring for your child(ren), or your par-
ent(s), are entitled to survivor benefits
for at least one month.

(2) Automatic cost-of-living increases
apply beginning with December of the
earlier of:

(i) The year in which your surviving
spouse or surviving divorced spouse (as
defined in §§404.335 and 404.336) has at-
tained full retirement age (as defined
in §404.409) and receives at least a par-
tial benefit, or

(ii) The year in which your surviving
spouse or surviving disabled spouse be-
comes entitled to benefits and receives
at least a partial benefit.

(3) Automatic cost-of-living increases
are not applied to the frozen minimum
PIA in any year in which no survivor of
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yours is entitled to benefits on your so-
cial security record.

[68 FR 4702, Jan. 30, 2003]

§404.278 Additional cost-of-living
crease.

(a) General. In addition to the cost-of-
living increase explained in §404.275 for
a given year, we will further increase
the amounts in §404.271 if—

(1) The OASDI fund ratio is more
than 32.0 percent in the given year in
which a cost-of-living increase is due;
and

(2) In any prior year, the cost-of-liv-
ing increase was based on the AWI as
the lower of the CPI and AWI.

(b) Measuring period for the additional
increase—(1) To compute the additional
increase for all individuals and for
maximum benefits payable to a family,
we begin with the year in which the in-
sured individual became eligible for
old-age or disability benefits to which
he or she is currently entitled, or died
before becoming eligible.

(2) Ending. The end of the measuring
period is the year before the first year
in which a cost-of-living increase is due
based on the CPI and in which the
OASDI fund ratio is more than 32.0 per-
cent.

(c) Compounded percentage benefit in-
crease. To compute the additional cost-
of-living increase, we must first com-
pute the compounded percentage ben-
efit increase (CPBI) for both the cost-
of-living increases that were actually
paid during the measuring period and
for the increases that would have been
paid if the CPI had been the basis for
all the increases.

(d) Computing the CPBI. The computa-
tion of the CPBI is as follows—

(1) Obtain the sum of (i) 1.000 and (ii)
the actual cost-of-living increase per-
centage (expressed as a decimal) for
each year in the measuring period;

(2) Multiply the resulting amount for
the first year by that for the second
yvear, then multiply that product by
the amount for the third year, and con-
tinue until the last amount has been
multiplied by the product of the pre-
ceding amounts;

(3) Subtract 1 from the last product;

(4) Multiply the remaining product
by 100. The result is what we call the
actual CPBI.

in-
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(5) Substitute the cost-of-living in-
crease percentage(s) that would have
been used if the increase(s) had been
based on the CPI (for some years, this
will be the percentage that was used),
and do the same computations as in
paragraphs (d) (1) through (4) of this
section. The result is what we call the
assumed CPBI.

(e) Computing the additional cost-of-liv-
ing increase. To compute the precentage
increase, we—

(1) Subtract the actual CPBI from
the assumed CPBI;

(2) Add 100 to the actual CPBI;

(3) Divide the answer from paragraph
(e)(1) of this section by the answer
from paragraph (e)(2) of this section,
multiply the quotient by 100, and round
to the nearest 0.1. The result is the ad-
ditional increase percentage, which we
apply to the appropriate amount de-
scribed in §404.271 after that amount
has been increased under §404.275 for a
given year. If that increased amount is
not a multiple of $0.10, we will decrease
it to the next lower multiple of $0.10.

(f) Restrictions on paying an additional
cost-of-living increase. We will pay the
additional increase to the extent nec-
essary to bring the benefits up to the
level they would have been if they had
been increased based on the CPI. How-
ever, we will pay the additional in-
crease only to the extent payment will
not cause the OASDI fund ratio to drop
below 32.0 percent for the year after
the year in which the increase is effec-
tive.

[61 FR 12604, Apr. 21, 1986, as amended at 69
FR 19925, Apr. 15, 2004; 83 FR 21708, May 10,
2018]

RECOMPUTING YOUR PRIMARY
INSURANCE AMOUNT

§404.280 Recomputations.

At times after you or your survivors
become entitled to benefits, we will re-
compute your ©primary insurance
amount. Usually we will recompute
only if doing so will increase your pri-
mary insurance amount. However, we
will also recompute your primary in-
surance amount if you first became eli-
gible for old-age or disability insurance
benefits after 1985, and later become
entitled to a pension based on your
noncovered employment, as explained
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in §404.213. There is no limit on the
number of times your primary insur-
ance amount may be recomputed, and
we do most recomputations automati-
cally. In the following sections, we ex-
plain:

(a) Why a recomputation is made
(§404.281),

(b) When a recomputation takes ef-
fect (§404.282),

(c) Methods of recomputing (§§404.283
and 404.284),

(@) Automatic recomputations
(§404.285),

(e) Requesting a recomputation
(§404.286),

(f) Waiving a recomputation

(§404.287), and

(g) Recomputing when you are enti-
tled to a pension based on noncovered
employment (§404.288).

[562 FR 47918, Dec. 17, 1987]

§404.281 Why your primary insurance
amount may be recomputed.

(a) Earnings not included in earlier
computation or recomputation. The most
common reason for recomputing your
primary insurance amount is to in-
clude earnings of yours that were not
used in the first computation or in an
earlier recomputation, as described in
paragraphs (c¢) through (e) of this sec-
tion. These earnings will result in a re-
vised average monthly wage or revised
average indexed monthly earnings.

(b) New computation method enacted. If
a new method of computing or recom-
puting primary insurance amounts is
enacted into law and you are eligible to
have your primary insurance amount
recomputed under the new method, we
will recompute it under the new meth-
od if doing so would increase your pri-
mary insurance amount.

(c) Earnings in the year you reach age
62 or become disabled. In the initial com-
putation of your primary insurance
amount, we do not use your earnings in
the year you become entitled to old-
age insurance benefits or become dis-
abled. However, we can use those earn-
ings (called lag earnings) in a recompu-
tation of your primary insurance
amount. We recompute and begin pay-
ing you the higher benefits in the year
after the year you become entitled to
old-age benefits or become disabled.
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(d) Earnings not reported to us in time
to use them in the computation of your
primary insurance amount. Because of
the way reports of earnings are re-
quired to be submitted to us for years
after 1977, the earnings you have in the
year before you become entitled to old-
age insurance benefits, or become dis-
abled or in the year you die might not
be reported to us in time to use them
in computing your primary insurance
amount. We recompute your primary
insurance amount based on the new
earnings information and begin paying
you (or your survivors) the higher ben-
efits based on the additional earnings,
beginning with the month you became
entitled or died.

(e) Earnings after entitlement that are
used in a recomputation. Earnings that
you have after you become entitled to
benefits will be used in a recomputa-
tion of your primary insurance
amount.

(f) Entitlement to a monthly pension.
We will recompute your primary insur-
ance amount if in a month after you
became entitled to old-age or disability
insurance benefits, you become enti-
tled to a pension based on noncovered
employment, as explained in §404.213.
Further, we will recompute your pri-
mary insurance amount after your
death to disregard a monthly pension
based on noncovered employment
which affected your primary insurance
amount.

[47 FR 30734, July 15, 1982, as amended at 52
FR 47918, Dec. 17, 1987]

§404.282
tions.

Most recomputations are effective
beginning with January of the calendar
year after the year in which the addi-
tional earnings used in the recomputa-
tion were paid. However, a recomputa-
tion to include earnings in the year of
death (whether or not paid before
death) is effective for the month of
death. Additionally if you first became
eligible for old-age or disability insur-
ance benefits after 1985 and you later
also become entitled to a monthly pen-
sion based on noncovered employment,
we will recompute your primary insur-
ance amount under the rules in
§404.213; this recomputed Social Secu-
rity benefit amount is effective for the

Effective date of recomputa-
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first month you are entitled to the pen-
sion. Finally, if your primary insur-
ance amount was affected by your enti-
tlement to a pension, we will recom-
pute the amount to disregard the pen-
sion, effective with the month of your
death.

[47 FR 30734, July 15, 1982, as amended at 52
FR 47918, Dec. 17, 1987]

§404.283 Recomputation under meth-
od other than that used to find your
primary insurance amount.

In some cases, we may recompute
your primary insurance amount under
a computation method different from
the method used in the computation
(or earlier recomputation) of your pri-
mary insurance amount, if you are eli-
gible for a computation or recomputa-
tion under the different method.

§404.284 Recomputations for people
who reach age 62, or become dis-
abled, or die before age 62 after
1978.

(a) General. Years of your earnings
after 1978 not used in the computation
of your primary insurance amount (or
in earlier recomputations) under the
average-indexed-monthly-earnings
method may be substituted for earlier
years of your indexed earnings in a re-
computation, but only under the aver-
age-indexed-monthly-earnings method.
See §404.288 for the rules on recom-
puting when you are entitled to a
monthly pension based on noncovered
employment.

(b) Substituting actual dollar amounts
in earnings for earlier years of indered
earnings. When we recompute your pri-
mary insurance amount under the av-
erage-indexed-monthly earnings meth-
od, we use actual dollar amounts, i.e.,
no indexing, for earnings not included
in the initial computation or earlier
recomputation. These later earnings
are substituted for earlier years of in-
dexed or actual earnings that are
lower.

(c) Benefit formula used in recomputa-
tion. The formula that was used in the
first computation of your primary in-
surance amount is also used in re-
computations of your primary insur-
ance amount.

(d) Your recomputed primary insurance
amount. We recompute your primary
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insurance amount by applying the ben-
efit formula to your average indexed
monthly earnings as revised to include
additional earnings. See §404.281. We
then increase the recomputed PIA by
the amounts of any automatic cost-of-
living or ad hoc increases in primary
insurance amounts that have become
effective since you reached age 62, or
became disabled or died before age 62.

(e) Minimum increase in primary insur-
ance amounts. Your primary insurance
amount may not be recomputed unless
doing so would increase it by at least
$1.

Example 1. Ms. A, whose primary insurance
amount we computed to be $432.40 in June
1979 in §§404.210 through 404.212 (based on av-
erage indexed monthly earnings of $903), had
earnings of $11,000 in 1979 which were not
used in the initial computation of her pri-
mary insurance amount. We may recompute
her primary insurance amount effective for
January 1980. In this recomputation, her 1979
earnings may be substituted in their actual
dollar amount for the lowest year of her in-
dexed earnings that was used in the initial
computation. In Ms. A’s case, we substitute
the $11,000 for her 1966 indexed earnings of
$8,911.36. Her total indexed earnings are now
$251,470.06 and her new average indexed
monthly earnings are $911. We apply to Ms.
A’s new average indexed monthly earnings
the same benefit formula we used in the ini-
tial computation. Doing so produces an
amount of $396.00. An automatic cost-of-liv-
ing increase of 9.9 percent was effective in
June 1979. We increase the $396.00 amount by
9.9 percent to find Ms. A’s recomputed pri-
mary insurance amount of $435.30. Later we
increased the primary insurance amount to
$497.60 to reflect the 14.3 percent cost-of-liv-
ing increase beginning June 1980 and to
$5563.40 to reflect the 11.2 percent cost-of-liv-
ing increase beginning June 1981.

Example 2. Mr. B, whose primary insurance
amount we computed to be $429.20 (based on
average monthly wages of $502) in June 1978
in §§404.220 through 404.222, had earnings of
$12,000 in 1978 which were not used in the ini-
tial computation of his primary insurance
amount. We may recompute his primary in-
surance amount effective for January 1979.
In this recomputation, his 1978 earnings are
substituted for the lowest year of earnings
used in the initial computation ($2,700 in
1952). Mr. B’s total earnings are now $142,000
and his new average monthly wage is $537.

We next find Mr. B’s new average monthly
wage in column III of the December 1978 ben-
efit table in appendix III. Reading across, we
find his recomputed primary insurance
amount on the same line in column IV,
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which is $407.70. We then apply the 9.9 per-
cent, the 14.3 percent and the 11.2 percent
automatic cost-of-living increases for June
1979, June 1980, and June 1981, respectively,
to compute Mr. B’s primary insurance
amount of $569.60.

(f) Guaranteed alternatives. We may
recompute your primary insurance
amount by any of the following meth-
ods for which you qualify, if doing so
would result in a higher amount than
the one computed under the average-
indexed-monthly-earnings method.
Earnings in or after the year you reach
age 62 cannot be used.

(1) If you reached age 62 after 1978
and before 1984, we may recompute to
include earnings for years before the
year you reached age 62 by using the
guaranteed alternative (§404.231). We
will increase the result by any cost-of-
living or ad hoc increases in the pri-
mary insurance amounts that have be-
come effective in and after the year
you reached age 62.

(2) We will also recompute under the
old-start guarantee (§404.242) and the
prior-disability guarantee (§404.252) if
you meet the requirements of either or
both these methods.

[47 FR 30734, July 15, 1982, as amended at 52
FR 47918, Dec. 17, 1987]

§404.285 Recomputations
automatically.

performed

Each year, we examine the earnings
record of every retired, disabled, and
deceased worker to see if the worker’s
primary insurance amount may be re-
computed under any of the methods we
have described. When a recomputation
is called for, we perform it automati-
cally and begin paying the higher bene-
fits based on your recomputed primary
insurance amount for the earliest pos-
sible month that the recomputation
can be effective. You do not have to re-
quest this service, although you may
request a recomputation at an earlier
date than one would otherwise be per-
formed (see §404.286). Doing so, how-
ever, does not allow your increased pri-
mary insurance amount to be effective
any sooner than it would be under an
automatic recomputation. You may
also waive a recomputation if one
would disadvantage you or your family
(see §404.287).
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§404.286 How to request an immediate
recomputation.

You may request that your primary
insurance amount be recomputed soon-
er than it would be recomputed auto-
matically. To do so, you must make
the request in writing to us and pro-
vide acceptable evidence of your earn-
ings not included in the first computa-
tion or earlier recomputation of your
primary insurance amount. If doing so
will increase your primary insurance
amount, we will recompute it. How-
ever, we cannot begin paying higher
benefits on the recomputed primary in-
surance amount any sooner than we
could under an automatic recomputa-
tion, i.e., for January of the year fol-
lowing the year in which the earnings
were paid or derived.

§404.287 Waiver of recomputation.

If you or your family would be dis-
advantaged in some way by a recompu-
tation of your primary insurance
amount, or you and every member of
your family do not want your primary
insurance amount to be recomputed for
any other reason, you may waive (that
is, give up your right to) a recomputa-
tion, but you must do so in writing.
That you waive one recomputation,
however, does not mean that you also
waive future recomputations for which
you might be eligible.

§404.288 Recomputing when you are
entitled to a monthly pension based
on noncovered employment.

(a) After entitlement to old-age or dis-
ability insurance benefits. If you first be-
come eligible for old-age or disability
insurance benefits after 1985 and you
later become entitled to a monthly
pension based on noncovered employ-
ment, we may recompute your primary
insurance amount under the rules in
§404.213. When recomputing, we will
use the amount of the pension to which
you are entitled or deemed entitled in
the first month that you are concur-
rently eligible for both the pension and
old-age or disability insurance bene-
fits. We will disregard the rule in
§404.284(e) that the recomputation
must increase your primary insurance
amount by at least $1.

(b) Already entitled to benefits and to a
pension based on noncovered employment.



§404.290

If we have already computed or recom-
puted your primary insurance amount
to take into account your monthly
pension, we may later recompute for
one of the reasons explained in §404.281.
We will recompute your primary insur-
ance amount under the rules in
§§404.213 and 404.284. Any increase re-
sulting from the recomputation under
the rules of §404.284 will be added to
the most recent primary insurance
amount which we had computed to
take into account your monthly pen-
sion.

(c) After your death. If one or more
survivors are entitled to benefits after
your death, we will recompute the pri-
mary insurance amount as though it
had never been affected by your enti-
tlement to a monthly pension based in
whole or in part on noncovered employ-
ment.

[62 FR 47918, Dec. 17, 1987]

RECALCULATIONS OF PRIMARY
INSURANCE AMOUNTS

§404.290 Recalculations.

(a) Your primary insurance amount
may be ‘‘recalculated’ in certain in-
stances. When we recalculate your pri-
mary amount, we refigure it under the
same method we used in the first com-
putation by taking into account—

(1) Earnings (including compensation
for railroad service) incorrectly in-
cluded or excluded in the first com-
putation;

(2) Special deemed earnings credits
including credits for military service
(see subpart N of this part) and for in-
dividuals interned during World War II
(see subpart K of this part), not avail-
able at the time of the first computa-
tion;

(3) Correction of clerical or mathe-
matical errors; or

(4) Other miscellaneous changes in
status.

(b) TUnlike recomputations, which
may only serve to increase your pri-
mary insurance amount, recalculations
may serve to either increase or reduce
it.

APPENDIXES TO SUBPART C OF PART

404—NOTE

The following appendices contain data that
are needed in computing primary insurance
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amounts. Appendix I contains average of the
total wages figures, which we use to indexr a
worker’s earnings for purposes of computing
his or her average indexed monthly earnings.
Appendix II contains benefit formulas which
we apply to a worker’s average indexed
monthly earnings to find his or her primary
insurance amount. Appendix IIT contains the
benefit table we use to find a worker’s pri-
mary insurance amount from his or her aver-
age monthly wage. We use the figures in ap-
pendix IV to find your years of coverage for
years after 1950 for purposes of your special
minimum primary insurance amount. Appen-
dix V contains the table for computing the
special minimum primary insurance amount.
Appendix VI is a table of the percentage in-
creases in primary insurance amounts since
1978. Appendix VII is a table of the old-law
contribution and benefit base that would
have been effective under the Social Secu-
rity Act without enactment of the 1977
amendments.

The figures in the appendices are by law
automatically adjusted each year. We are re-
quired to announce the changes through
timely publication in the FEDERAL REGISTER.
The only exception to the requirement of
publication in the FEDERAL REGISTER is the
update of benefit amounts shown in appendix
III. We update the benefit amounts for pay-
ment purposes but are not required by law to
publish this extensive table in the FEDERAL
REGISTER. We have not updated the table in
appendix III, but the introductory para-
graphs at appendix III explain how you can
compute the current benefit amount.

When we publish the figures in the FED-
ERAL REGISTER, we do not change every one
of these figures. Instead, we provide new
ones for each year that passes. We continue
to use the old ones for various computation
purposes, as the regulations show. Most of
the new figures for these appendices are re-
quired by law to be published by November 1
of each year. Notice of automatic cost-of-liv-
ing increases in primary insurance amounts
is required to be published within 45 days of
the end of the applicable measuring period
for the increase (see §§404.274 and 404.276). In
effect, publication is required within 45 days
of the end of the third calendar quarter of
any year in which there is to be an auto-
matic cost-of-living increase.

We begin to use the new data in computing
primary insurance amounts as soon as re-
quired by law, even before we periodically
update these appendices. If the data you need
to find your primary insurance amount have
not yet been included in the appendices, you
may find the figures in the FEDERAL REG-
ISTER on or about November 1.

[62 FR 8247, Mar. 17, 1987]
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APPENDIX I TO SUBPART C OF PART 404—
AVERAGE OF THE TOTAL WAGES FOR
YEARS AFTER 1950

Ezxplanation: We use these figures to index
your social security earnings (as described in
§404.211) for purposes of computing your av-
erage indexed monthly earnings.

Average of
the total
wages

Calendar year

$2,799.16
2,973.32
3,139.44
3,155.64
3,301.44
3,532.36
3,641.72
3,673.80
3,855.80
4,007.12
4,086.76
4,291.40
4,396.64
4,576.32
4,658.72
4,938.36
5,213.44
5,571.76
5,893.76
6,186.24
6,497.08
7,133.80
7,580.16
8,030.76
8,630.92
9,226.48
9,779.44
10,556.03
11,479.46
12,513.46
13,773.10
14,531.34
15,239.24
16,135.07
16,822.51
17,321.82
18,426.51
19,334.04
20,099.55
21,027.98

[47 FR 30734, July 15, 1982, as amended at 52
FR 8247, Mar. 17, 1987; 57 FR 44096, Sept. 24,
1992]

APPENDIX II TO SUBPART C OF PART
404—BENEFIT FORMULAS USED WITH
AVERAGE INDEXED MONTHLY EARN-
INGS

As explained in §404.212, we use one of the
formulas below to compute your primary in-
surance amount from your average indexed
monthly earnings (AIME). To select the ap-
propriate formula, we find in the left-hand
column the year after 1978 in which you
reach age 62, or become disabled, or die be-
fore age 62. The benefit formula to be used in
computing your primary insurance amount
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is on the same line in the right-hand col-
umns. For example, if you reach age 62 or be-
come disabled or die before age 62 in 1979,
then we compute 90 percent of the first $180
of AIME, 32 percent of the next $905 of AIME,
and 15 percent of AIME over $1,085. After we
figure your amount for each step in the for-
mula, we add the amounts. If the total is not
already a multiple of $0.10, we round the
total as follows:

(1) For computations using the benefit for-
mulas in effect for 1979 through 1982, we
round the total upward to the nearest $0.10,
and

(2) For computations using the benefit for-
mulas in effect for 1983 and later, we round
the total downward to the nearest $0.10.

BENEFIT FORMULAS

90 perf— plus 32 ; plus 15 ;
cent of ercent of ercent of
Year you reach age 621 the P the P AIME
first— next— over—
$180 $905 $1,085
194 977 1,171
211 1,063 1,274
230 1,158 1,388
254 1,274 1,528
267 1,345 1,612
280 1,411 1,691
297 1,493 1,790
310 1,556 1,866
319 1,603 1,922
339 1,705 2,044
356 1,789 2,145
370 1,860 2,230
387 1,946 2,333

10r become disabled or die before age 62.

[67 FR 44096, Sept. 24, 1992; 57 FR 45878, Oct.
5, 1992]

APPENDIX IIT TO SUBPART C OF PART
404—BENEFIT TABLE

This benefit table shows primary insurance
amounts and maximum family benefits in ef-
fect in December 1978 based on cost-of-living
increases which became effective for June
1978. (See §404.403 for information on max-
imum family benefits.) You will also be able
to find primary insurance amounts for an in-
dividual whose entitlement began in the pe-
riod June 1977 through May 1978.

The benefit table in effect in December
1978 had a minimum primary insurance
amount of $121.80. As explained in §404.222(b),
certain workers eligible, or who died without
having been eligible, before 1982 had their
benefit computed from this table. However,
the minimum benefit provision was repealed
for other workers by the 1981 amendments to
the Act (the Omnibus Budget Reconciliation
Act of 1981, Pub. L. 97-35 as modified by Pub.
L. 97-123). As a result, this benefit table in-
cludes a downward extension from the
former minimum of $121.80 to the lowest pri-
mary insurance amount now possible. The
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extension is calculated as follows. For each
single dollar of average monthly wage in the
benefit table, the primary insurance amount
shown for December 1978 is $121.80 multiplied
by the ratio of that average monthly wage to
$76. The upper limit of each primary insur-
ance benefit range in column I of the table is
$16.20 multiplied by the ratio of the average
monthly wage in column III of the table to
$76. The maximum family benefit is 150 per-
cent of the corresponding primary insurance
amount.

The repeal of the minimum benefit provi-
sion is effective with January 1982 for most
workers and their families where the worker
initially becomes eligible for benefits after
1981 or dies after 1981 without having been el-
igible before January 1982. For members of a
religious order who are required to take a
vow of poverty, as explained in 20 CFR
404.1024, and which religious order elected

20 CFR Ch. lll (4-1-20 Edition)

Social Security coverage before December 29,
1981, the repeal is effective with January 1992
based on first eligibility or death in that
month or later.

To use this table, you must first compute
the primary insurance benefit (column I) or
the average monthly wage (column III), then
move across the same line to either column
IT or column IV as appropriate. To determine
increases in primary insurance amounts
since December 1978 you should see appendix
VI. Appendix VI tells you, by year, the per-
centage of the increases. In applying each
cost-of-living increase to primary insurance
amounts, we round the increased primary in-
surance amount to the next lower multiple
of $0.10 if not already a multiple of $0.10. (For
cost-of-living increases which are effective
before June 1982, we round to the next higher
multiple of $0.10.)

EXTENDED DECEMBER 1978 TABLE OF BENEFITS EFFECTIVE JANUARY 1982

[In dollars]
I.dPri(rjnarly insurance benefit: Ifban hIII. A\r/1erage monthly wﬁlge: Or fV. 1\/Iat;<imufm

individual’s primary insurance ben- B : is or her average monthly wage " : amily benefits:

efit (aspdeter%ined under II. Primary |ntsufr- (as determined gnder §40y4.22%) V. Primary |n-t Andythe max-
§404.241(e)) is— anf%itaiavrgzuur:]ee B is— 5#5533 jg:ﬂ;n imum amount of
1977: Or his or 1982: Then his’ | benefits payable

her p‘rimary in- or her primary h‘?n th% basis of

At least— But“r:ot more surance amount At least— But not more insurance alr?dosrelﬁgrvrzg%?f

an— is— than— amount is— ment income

is—

1 1.70 2.60
0.42 2 2 3.30 5.00
0.43 .63 3 3 4.90 7.40
.64 .85 4 4 6.50 9.80
.86 1.06 5 5 8.10 12.20
1.07 1.27 6 6 9.70 14.60
1.28 1.49 7 7 11.30 17.00
1.50 1.70 8 8 12.90 19.40
1.71 1.91 9 9 14.50 21.80
1.92 2.13 10 10 16.10 24.20
2.14 2.34 11 11 17.70 26.60
2.35 2.55 12 12 19.30 29.00
2.56 2.77 13 13 20.90 31.40
2.78 2.98 14 14 22.50 33.80
2.99 3.19 15 15 24.10 36.20
3.20 3.41 16 16 25.70 38.60
3.42 3.62 17 17 27.30 41.00
3.63 3.83 18 18 28.90 43.40
3.84 4.05 19 19 30.50 45.80
4.06 4.26 20 20 32.10 48.20
4.27 4.47 21 21 33.70 50.60
4.48 4.68 22 22 35.30 53.00
4.69 4.90 23 23 36.90 55.40
4.91 5.11 24 24 38.50 57.80
5.12 5.32 25 25 40.10 60.20
5.33 5.54 26 26 41.70 62.60
5.55 5.75 27 27 43.30 65.00
5.76 5.96 28 28 44.90 67.40
5.97 6.18 29 29 46.50 69.80
6.19 6.39 30 30 48.10 72.20
6.40 6.60 31 31 49.70 74.60
6.61 6.82 32 32 51.30 77.00
6.83 7.03 33 33 52.90 79.40
7.04 7.24 34 34 54.50 81.80
7.25 7.46 35 35 56.10 84.20
7.47 7.67 36 36 57.70 86.60
7.68 7.88 37 37 59.30 89.00
7.89 8.10 38 38 60.90 91.40
8.11 8.31 39 39 62.60 93.90
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EXTENDED DECEMBER 1978 TABLE OF BENEFITS EFFECTIVE JANUARY 1982—Continued

[In dollars]
.I.dl?(i(;r1aliy insurance benefit: Ifban hIII. A\(]erage monthly Wﬁ?e: Or fV. ?Aaﬁ(imufm
individual’s primary insurance ben- " : is or her average monthly wage ; . amily benefits:
efit (aspdeter%inegj under ghsé'rgr?]rgu'gtsgfr: (as determined ?mder §4(¥4.22§1’) Slm'aségn:r;yo'&;t ) Andythe max-
§404.241(e)) is— fective June Is— effective January imum amount of
1977: Or his or 1982: Then his | Penefits payable
her p.rimary in- or'hér primary h?Qgp?\ebra\?J:g(gs
At least— Butﬂr:grgzore surantig_amount At least— Butﬂ?:rtlzore a:’rT-!ISO‘[lJﬁni(;e— and self-employ-
ment income
is—
8.32 8.52 40 40 64.20 96.30
8.53 8.73 4 4 65.80 98.70
8.74 8.95 42 42 67.40 101.10
8.96 9.16 43 43 69.00 103.50
9.17 9.37 44 44 70.60 105.90
9.38 9.59 45 45 72.20 108.30
9.60 9.80 46 46 73.80 110.70
9.81 10.01 47 47 75.40 113.10
10.02 10.23 48 48 77.00 115.50
10.24 10.44 49 49 78.60 117.90
10.45 10.65 50 50 80.20 120.30
10.66 10.87 51 51 81.80 122.70
10.88 11.08 52 52 83.40 125.10
11.09 11.29 53 53 85.00 127.50
11.30 11.51 54 54 86.60 129.90
11.52 11.72 55 55 88.20 132.30
11.73 11.93 56 56 89.80 134.70
11.94 12.15 57 57 91.40 137.10
12.16 12.36 58 58 93.00 139.50
12.37 12.57 59 59 94.60 141.90
12.58 12.78 60 60 96.20 144.30
12.79 13.00 61 61 97.80 146.70
13.01 13.21 62 62 99.40 149.10
13.22 13.42 63 63 101.00 151.50
13.43 13.64 64 64 102.60 153.90
13.65 13.85 65 65 104.20 156.30
13.86 14.06 66 66 105.80 158.70
14.07 14.28 67 67 107.40 161.10
14.29 14.49 68 68 109.00 163.50
14.50 14.70 69 69 110.60 165.90
14.71 14.92 70 70 112.20 168.30
14.93 15.13 71 71 113.80 170.70
15.14 15.34 72 72 115.40 173.10
15.35 15.56 73 73 117.00 175.50
15.57 15.77 74 74 118.60 177.90
15.78 15.98 75 75 120.20 180.30
15.99 16.20 76 76 121.80 182.70
TABLE OF BENEFITS IN EFFECT IN DECEMBER 1978
[In dollars]
I.dPriénarly insurance benefit: ILan hIII. A\}qerage monthly Wﬁlgei Or fV. :\/Iabximufm
individual's primary insurance ben- : : is or her average monthly wage . : amily benefits:
efit (aspdeter%inegi under ghserlrgrilgulrr:ts g; (as determined gnder §4g4.22%) sll}/részl;?:rrg O'Sr']t ) Andythe max-
§404.241(e)) is— fective June is— effective June imum amount of
1977: Or his or 1978: Then his | Benefits payable
her p.rimary in- or her primary on the basis of
But not more surance amount But not more insurance his or her wages
At least— than— i At least— than— amount is— and self-employ-
ment income
is—
16.20 114.30 76 121.80 182.70
16.21 16.84 116.10 77 78 123.70 185.60
16.85 17.60 118.80 79 80 126.60 189.90
17.61 18.40 121.00 81 81 128.90 193.50
18.41 19.24 123.00 82 83 131.20 196.80
19.25 20.00 125.80 84 85 134.00 201.00
20.01 20.64 128.10 86 87 136.50 204.80
20.65 21.28 130.10 88 89 138.60 207.90
21.29 21.88 132.70 90 90 141.40 212.10
21.89 22.28 135.00 91 92 143.80 215.70
22.29 22.68 137.20 93 94 146.20 219.20
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TABLE OF BENEFITS IN EFFECT IN DECEMBER 1978—Continued

[In dollars]

|. Primary insurance benefit: If an
individual’s primary insurance ben-
efit (as determined under
§404.241(e)) is—

Il. Primary insur-
ance amount ef-
fective June

Ill. Average monthly wage: Or

his or her average

monthly wage

(as determined under §404.221)

Is—

IV. Primary in-
surance amount
effective June

V. Maximum
family benefits:

And the max-
imum amount of
benefits payable

1977: Or his or 1978: Then his 9
her primary in- or her primary h?:gp?\ebra\zlzg(gs
At least— Butﬂr:grgzore surantig_amount At least— Butﬂ?:rtlzore a'r';zﬂﬁni(;i and self-employ-
ment income
is—
22.59 23.08 139.40 95 96 148.50 222.80
23.09 23.44 142.00 97 97 151.30 227.00
23.45 23.76 144.30 98 99 153.70 230.60
23.77 24.20 147.10 100 101 156.70 235.10
24.21 24.60 149.20 102 102 158.90 238.50
24.61 25.00 151.70 103 104 161.60 242.40
25.01 25.48 154.50 105 106 164.60 246.90
25.49 25.92 157.00 107 107 167.30 251.00
25.93 26.40 159.40 108 109 169.80 254.80
26.41 26.94 161.90 110 113 172.50 258.80
26.95 27.46 164.20 114 118 174.90 262.40
27.47 28.00 166.70 119 122 177.60 266.50
28.01 28.68 169.30 123 127 180.40 270.60
28.69 29.25 171.80 128 132 183.00 274.60
29.26 29.68 174.10 133 136 185.50 278.30
29.69 30.36 176.50 137 141 188.00 282.10
30.37 30.92 179.10 142 146 190.80 286.20
30.93 31.36 181.70 147 150 193.60 290.40
31.37 32.00 183.90 151 155 195.90 293.90
32.01 32.60 186.50 156 160 198.70 298.10
32.61 33.20 189.00 161 164 201.30 302.00
33.21 33.88 191.40 165 169 203.90 305.90
33.89 34.50 194.00 170 174 206.70 310.10
34.51 35.00 196.30 175 178 209.10 313.70
35.01 35.80 198.90 179 183 211.90 318.00
35.81 36.40 201.30 184 188 214.40 321.70
36.41 37.08 203.90 189 193 217.20 326.00
37.09 37.60 206.40 194 197 219.90 329.90
37.61 38.20 208.80 198 202 222.40 333.60
38.21 39.12 211.50 203 207 225.30 338.00
39.13 39.68 214.00 208 211 228.00 342.00
39.69 40.33 216.00 212 216 230.10 345.20
40.34 41.12 218.70 217 221 233.00 349.50
41.13 41.76 221.20 222 225 235.60 353.40
41.77 42.44 223.90 226 230 238.50 357.80
42.45 43.20 226.30 231 235 241.10 361.70
43.21 43.76 229.10 236 239 244.00 366.10
43.77 44.44 231.20 240 244 246.30 371.10
44.45 44.88 233.50 245 249 248.70 378.80
44.89 45.60 236.40 250 253 251.80 384.90
238.70 254 258 254.30 392.50
240.80 259 263 256.50 400.00
243.70 264 267 259.60 206.00
246.10 268 272 262.10 413.70
248.70 273 277 264.90 421.20
251.00 278 281 267.40 427.20
253.50 282 286 270.00 434.90
256.20 287 291 272.90 442.60
258.30 292 295 275.10 448.50
261.10 296 300 278.10 456.10
263.50 301 305 280.70 463.80
265.80 306 309 283.10 469.80
268.50 310 314 286.00 477.40
270.70 315 319 288.30 485.10
273.20 320 323 291.00 491.10
275.80 324 328 293.80 498.70
278.10 329 333 296.20 506.20
281.00 334 337 299.30 512.50
283.00 338 342 301.40 519.90
285.60 343 347 304.20 527.50
288.30 348 351 307.10 533.60
290.50 352 356 309.40 541.20
293.30 357 361 312.40 548.80
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TABLE OF BENEFITS IN EFFECT IN DECEMBER 1978—Continued

[In dollars]

|. Primary insurance benefit: If an
individual’s primary insurance ben-
efit (as determined under
§404.241(e)) is—

Il. Primary insur-
ance amount ef-
fective June

Ill. Average monthly wage: Or

his or her average

monthly wage

(as determined under §404.221)

Is—

IV. Primary in-
surance amount
effective June

V. Maximum
family benefits:

And the max-
imum amount of
benefits payable

1977: Or his or 1978: Then his 9
her primary in- or her primary h?:gpigf;':g(gs
At least— Butﬂr:grgzore surantig_amount At least— Butﬂ?:rtlzore alrrriﬂ?tni(;i and self-employ-
ment income
is—

295.60 362 365 314.90 554.90
297.90 366 370 317.30 562.50
300.60 371 375 320.20 569.90
303.10 376 379 322.90 576.30
305.70 380 384 325.60 583.90
307.90 385 389 328.00 591.30
310.30 390 393 330.50 597.40
313.00 394 398 333.40 605.10
315.40 399 403 336.00 612.70
318.20 404 407 338.90 618.60
320.20 408 412 341.10 626.30
322.50 413 417 343.50 633.80
324.80 418 421 346.00 639.90
327.40 422 426 348.70 647.50
329.60 427 431 351.10 655.10
331.60 432 436 353.20 662.70
334.40 437 440 356.20 665.70
336.50 441 445 358.40 669.70
338.70 446 450 360.80 673.40
341.30 451 454 363.50 676.30
343.50 455 459 365.90 680.10
345.80 460 464 368.30 683.80
347.90 465 468 370.60 687.10
350.70 469 473 373.50 690.80
352.60 474 478 375.60 694.60
354.90 479 482 378.00 697.70
357.40 483 487 380.70 701.60
359.70 488 492 383.10 705.40
361.90 493 496 385.50 708.40
364.50 497 501 388.20 712.10
366.60 502 506 390.50 715.80
368.90 507 510 392.90 719.00
371.10 511 515 395.30 722.80
373.70 516 520 398.00 726.70
375.80 521 524 400.30 729.50
378.10 525 529 402.70 733.40
380.80 530 534 405.60 737.10
382.80 535 538 407.70 740.20
385.10 539 543 410.20 74410
387.60 544 548 412.80 747.80
389.90 549 553 415.30 751.60
392.10 554 556 417.60 753.90
393.90 557 560 419.60 756.90
396.10 561 563 421.90 759.30
398.20 564 567 42410 762.30
400.40 568 570 426.50 764.50
402.30 571 574 428.50 767.50
404.40 575 577 430.70 769.90
406.20 578 581 432.70 772.80
408.40 582 584 435.00 775.20
410.20 585 588 436.90 778.20
412.60 589 591 439.50 780.50
414.60 592 595 441.60 783.50
416.70 596 598 443.80 785.60
418.70 599 602 446.00 788.90
420.70 603 605 448.10 791.10
422.80 606 609 450.30 794.00
424.90 610 612 452.60 796.50
426.90 613 616 454.70 799.50
428.90 617 620 456.80 802.50
431.00 621 623 459.10 804.80
433.00 624 627 461.20 807.90
435.10 628 630 463.40 810.70
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TABLE OF BENEFITS IN EFFECT IN DECEMBER 1978—Continued

[In dollars]

|. Primary insurance benefit: If an
individual’s primary insurance ben-
efit (as determined under
§404.241(e)) is—

Il. Primary insur-
ance amount ef-
fective June

Ill. Average monthly wage: Or

his or her average

monthly wage

(as determined under §404.221)

Is—

IV. Primary in-
surance amount
effective June

V. Maximum
family benefits:

And the max-
imum amount of
benefits payable

1977: Or his or 1978: Then his 9
her primary in- or her primary h?:gp?\ebra\zlzg(gs
At least— Butﬂr:grgzore surantig_amount At least— Butﬂ?:rtlzore a'r';zﬂﬁni(;i and self-employ-
ment income
is—

437.10 631 634 465.60 814.70
439.20 635 637 467.80 818.50
441.40 638 641 470.10 822.40
443.20 642 644 472.10 826.10
445.40 645 648 474.40 830.10
447.40 649 652 476.50 833.70
448.60 653 656 477.80 836.10
449.90 657 660 479.20 838.40
451.50 661 665 480.90 841.50
453.10 666 670 482.60 844.50
454.80 671 675 484.40 847.40
456.40 676 680 486.10 850.50
458.00 681 685 487.80 853.50
459.80 686 690 489.70 856.40
461.20 691 695 491.20 859.60
462.80 696 700 492.90 862.60
464.50 701 705 494.70 865.60
466.10 706 710 496.40 868.60
467.70 71 715 498.20 871.50
469.40 716 720 500.00 874.60
471.00 721 725 501.70 877.60
472.60 726 730 503.40 880.70
474.20 731 735 505.10 883.80
475.90 736 740 506.90 886.70
477.40 741 745 508.50 889.90
478.90 746 750 510.10 892.70
480.40 751 755 511.70 896.40
481.80 756 760 513.20 897.80
483.20 761 765 514.70 900.40
484.50 766 770 516.00 903.00
485.80 771 775 517.40 905.40
487.20 776 780 518.90 907.90
488.60 781 785 520.40 910.40
489.80 786 790 521.70 912.90
491.10 791 795 523.10 915.40
492.50 796 800 524.60 918.00
494.00 801 805 526.20 920.50
495.30 806 810 527.50 923.00
496.70 811 815 529.00 925.60
498.00 816 820 530.40 928.00
499.40 821 825 531.90 930.60
500.70 826 830 533.30 933.10
502.00 831 835 534.70 935.70
503.30 836 840 536.10 938.10
504.70 841 845 537.60 940.80
506.00 846 850 538.90 943.00
507.50 851 855 540.50 945.70
508.80 856 860 541.90 948.10
510.20 861 865 543.40 950.70
511.50 866 870 544.80 953.20
512.90 871 875 546.30 955.70
514.10 876 880 547.60 958.20
515.50 881 885 549.10 960.80
516.80 886 890 550.40 963.20
518.20 891 895 551.90 966.00
519.60 896 900 553.40 968.30
521.00 901 905 554.90 970.90
522.30 906 910 556.30 973.50
523.70 911 915 557.80 976.00
525.10 916 920 559.30 978.30
526.30 921 925 560.60 961.00
527.60 926 930 561.90 983.40
529.00 931 935 563.40 985.90
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TABLE OF BENEFITS IN EFFECT IN DECEMBER 1978—Continued

[In dollars]

|. Primary insurance benefit: If an
individual’s primary insurance ben-
efit (as determined under
§404.241(e)) is—

Il. Primary insur-
ance amount ef-
fective June

Ill. Average monthly wage: Or

his or her average

monthly wage

(as determined under §404.221)

Is—

IV. Primary in-
surance amount
effective June

V. Maximum
family benefits:

And the max-
imum amount of
benefits payable

1977: Or his or 1978: Then his 9
her primary in- or her primary h?:gp?\ebra\zlzg(gs
At least— Butﬂr:grgzore surantig_amount At least— Butﬂ?:rtlzore a'r';zﬂﬁni(;i and self-employ-
ment income
is—

530.40 936 940 564.90 988.50
531.70 941 945 566.30 991.00
533.00 946 950 567.70 993.50
534.50 951 955 569.30 996.10
535.90 956 960 570.80 998.60
537.30 961 965 572.30 1,001.00
538.40 966 970 573.40 1,003.60
539.80 971 975 574.90 1,006.20
541.20 976 980 576.40 1,008.50
542.60 981 985 577.90 1,011.10
543.80 986 990 579.20 1,013.60
545.20 991 995 580.70 1,016.20
546.60 996 1,000 582.20 1,018.60
547.80 1,001 1,005 583.50 1,020.70
548.90 1,006 1,010 584.60 1,023.20
550.20 1,011 1,015 586.00 1,025.30
551.50 1,016 1,020 587.40 1,027.80
552.60 1,021 1,025 588.60 1,029.90
553.80 1,026 1,030 589.80 1,032.20
555.10 1,031 1,035 591.20 1,034.50
556.20 1,036 1,040 592.40 1,036.70
557.50 1,041 1,045 593.80 1,039.10
558.80 1,046 1,050 595.20 1,041.30
559.80 1,051 1,055 596.20 1,043.40
561.10 1,056 1,060 597.60 1,045.90
562.40 1,061 1,065 599.00 1,048.00
563.60 1,066 1,070 600.30 1,050.50
564.80 1,071 1,075 601.60 1,052.60
566.00 1,076 1,080 602.80 1,054.90
567.30 1,081 1,085 604.20 1,057.10
568.40 1,086 1,090 605.40 1,059.40
569.70 1,091 1,095 606.80 1,061.70
571.00 1,096 1,100 608.20 1,064.00
572.00 1,101 1,105 609.20 1,066.10
573.30 1,106 1,110 610.60 1.068.50
574.60 1,111 1,115 612.00 1,070.70
575.70 1,116 1,120 613.20 1,073.10
577.00 1,121 1,125 614.60 1,075.30
578.20 1,126 1,130 615.80 1,077.60
579.40 1,131 1,135 617.10 1,079.70
580.60 1,136 1,140 618.40 1,082.20
581.90 1,141 1,145 619.80 1,084.40
583.10 1,146 1,150 621.10 1,086.70
584.20 1,151 1,555 622.20 1,088.80
585.50 1,156 1,160 623.60 1,091.10
586.70 1,161 1,165 624.90 1,093.40
587.90 1,166 1,170 626.20 1,095.80
589.20 1,171 1,175 627.50 1,098.00
590.30 1,176 1,180 628.70 1,100.20
591.40 1,181 1,185 629.90 1,102.20
592.60 1,186 1,190 631.20 1,104.30
593.70 1,191 1,195 632.30 1,106.50
594.80 1,196 1,200 633.50 1,108.60
595.90 1,201 1,205 634.70 1,110.60
597.10 1,206 1,210 636.00 1,112.90
598.20 1,211 1,215 637.10 1,114.90
599.30 1,216 1,220 638.30 1,117.00
600.40 1,221 1,225 639.50 1,119.00
601.60 1,226 1,230 640.80 1,121.20
602.70 1,231 1,235 641.90 1,123.30
603.80 1,236 1,240 643.10 1,125.40
605.00 1,241 1,245 644.40 1,127.50
606.10 1,246 1,250 645.50 1,129.60
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TABLE OF BENEFITS IN EFFECT IN DECEMBER 1978—Continued

[In dollars]

|. Primary insurance benefit: If an
individual’s primary insurance ben-
efit (as determined under
§404.241(e)) is—

II. Primary insur-
ance amount ef-
fective June

1ll. Average monthly wage: Or

his or her average

monthly wage

(as determined under §404.221)

is—

IV. Primary in-
surance amount
effective June

V. Maximum
family benefits:

And the max-
imum amount of
benefits payable

1977: Or his or 1978: Then his 4
her primary in- or her primary h?:;}:%:ffv': %fs
At least— But not more surance amount At least— But not more insurance and self—emplgoy-
than— is— than— amount is— ment income
is—

607.20 1,251 1,255 646.70 1,131.60
608.30 1,256 1,260 647.90 1,133.80
609.50 1,261 1,265 649.20 1,135.90
610.60 1,266 1,270 650.30 1,138.00
611.70 1,271 1,275 651.50 1,140.00
612.80 1,276 1,280 652.70 1,142.20
613.80 1,281 1,285 653.70 1,144.10
614.80 1,286 1,290 654.90 1,146.10
616.00 1,291 1,295 656.10 1,148.00
617.00 1,296 1,300 657.20 1,150.00
618.10 1,301 1,305 658.30 1,152.00
619.10 1,306 1,310 659.40 1,154.00
620.20 1,311 1,315 660.60 1,155.90
621.30 1,316 1,320 661.70 1,157.90
622.30 1,321 1,325 662.80 1,159.80
623.40 1,326 1,330 664.00 1,161.90
624.40 1,331 1,335 665.00 1,163.80
625.50 1,336 1,340 666.20 1,165.80
626.60 1,341 1,345 667.40 1,167.70
627.60 1,346 1,350 668.40 1,169.70
628.70 1,351 1,355 669.60 1,171.70
629.70 1,356 1,360 670.70 1,173.70
630.80 1,361 1,365 671.90 1,175.60
631.80 1,366 1,370 672.90 1,177.70
632.90 1,371 1,375 674.10 1,179.60
633.90 1,376 1,380 675.20 1,181.60
634.90 1,381 1,385 676.20 1,183.40
635.90 1,386 1,390 677.30 1,185.30
636.90 1,391 1,395 678.30 1,187.10
637.90 1,396 1,400 679.40 1,189.00
638.90 1,401 1,405 680.50 1,190.80
639.90 1,406 1,410 681.50 1,192.70
640.90 1,411 1,415 682.60 1,194.60
641.90 1,416 1,420 683.70 1,196.50
642.90 1,421 1,425 685.70 1,198.30
643.90 1,426 1,430 684.80 1,200.20
644.90 1,431 1,435 686.90 1,202.00
645.90 1,436 1,440 687.90 1,203.90
646.90 1,441 1,445 689.00 1,205.70
647.90 1,446 1,450 690.10 1,207.70
648.90 1,451 1,455 691.10 1,209.50
649.90 1,456 1,460 692.20 1,211.40
650.90 1,461 1,465 693.30 1,213.20
651.90 1,466 1,470 694.30 1,215.10
652.90 1,471 1,475 695.40 1,216.90

[47 FR 30734, July 15, 1982; 47 FR 35479, Aug. 16, 1982, as amended at 48 FR 46143, Oct. 11, 1983;
48 FR 50076, Oct. 31, 1983]
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APPENDIX IV TO SUBPART C OF PART JUNE 1979
404—EARNINGS NEEDED FOR A YEAR P i
. Primary . Max-
OF COVERAGE AFTER 1950 I. Years of coverage insurance | imum fam-
amount ily benefit
MINIMUM SOCIAL SECURITY EARNINGS TO QUAL- 1 $12.70 $19.10
IFY FOR A YEAR OF COVERAGE AFTER 1950 , " 25.30 38.00
FOR PURPOSES OF THE— 13 . 38.00 57.00
14 . 50.60 75.90
Special min- |  Benefit com- 15 . 63.20 94.90
imum pri- putations de- 16 . 75.90 113.90
Year mary insur- | scribed in sec- 17 . 88.50 132.80
ance tion
amount | 404213@)2 g fag0| 17070
20 . 126.40 189.60
$900 $900 5y 139.10 208.70
1,050 1,050 20 . 151.70 227.60
1959-1965 . 1,200 1,200 23 . 164.40 246.60
1966-1967 1,650 1,650 24 . 177.00 265.50
1968-1971 . 1,950 1,950 25. 189.60 284.50
2250 2050 26 202.30 303.50
2700 2700 27- 214.90 322.40
3.300 3.300 28 . 227.50 341.30
! ’ 29 . 240.20 360.30
3,525 3525 g0 .. 252.80 379.20
3,825 3,825
4,125 4,125
4,425 4,425 JUNE 1980
4,725 4,725
5.100 5.100 IIl. Primary IIl. Max-
’ ’ I. Years of coverage insurance | imum fam-
5,550 5,550 amount ily benefit
6,075 6,075
6,675 6,675 $14.60 $21.90
7,050 7,050 29.00 43.50
7,425 7,425 43.50 65.30
7,875 7,875 57.90 86.90
8175 8175 s60| 13020
8,400 8,400 101.20 151.80
8,925 8,925 115.70 173.60
9,525 9,525 130.10 195.20
5,940 9,900 144.50 216.80
6,210 10,350 159.00 238.60

2 Applies only to certain individuals with pensions from non- gggg ggggg

covered employment. . g
202.40 303.60

NoOTE: For 1951-78, the amounts shown are 216.80 325.20
25 percent of the contribution and benefit 231.30 347.00
base (the contribution and benefit base is the gggzg ggg'gg
same as the annual wage limitation as shown 274:60 411:90
in §404.1047) in effect. For years after 1978, 289.00 433.50
however, the amounts are 25 percent of what
the contribution and benefit base would have
been if the 1977 Social Security Amendments JUNE 1981
had not been enacted, except, for special -

i . N . Il. Primary 1ll. Max-
minimum benefit purposes, the applicable I. Years of coverage insurance | imum fam-
percentage is 15 percent for years after 1990. amount ily benefits
[67 FR 44096, Sept. 24, 1992] 11 $16.30 $24.50

12 .. 32.30 48.50

APPENDIX V TO SUBPART C OF PART 13 . 42-:0 72.70
404—COMPUTING THE SPECIAL MIN- 15 20:48 133;8
IMUM PRIMARY INSURANCE AMOUNT 16 ... 96.60 144.90
AND RELATED MAXIMUM FAMILY 17 .. 112.60 168.90

18 . 128.70 193.10

BENEFITS 19. 14470 | 217.10
These tables are based on section g? : 130'70 241.10

. . . . 6.90 265.40
215(a)(1)(C)(i) of the Social Security Act, as 55 192.90 289.40
amended. They include the percent cost-of- o3 . 209.10 313.70
living increase shown in appendix VI for each 24 . 22510 337.70
effective date. 25 ... 241.10 361.70
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JUNE 1981—Continued
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DECEMBER 1984—Continued

II. Primary IIl. Max- Il. Primary IIl. Max-
I. Years of coverage insurance | imum fam- I. Years of coverage insurance | imum fam-
amount ily benefits amount ily benefit
257.30 386.00 74.00 111.10
273.30 410.00 92.40 138.70
289.30 434.00 111.00 166.60
305.40 458.10 129.40 194.10
321.40 482.10 148.00 222.00
166.40 249.60
184.70 277.20
JUNE 1982 203.30 305.20
221.80 332.80
IIl. Primary | lll. Max- 240.40 360.80
I. Years of coverage insurance | imum fam- 258.80 388.30
amount ily benefit 277.20 415.90
$1750|  $26.30 Fopped B
34.60 52.00 : :
332.70 499.20
51.90 78.00
69.10 103.80 351.10 526.90
86-30 129‘60 369.50 554.50
103.70 155.60
120.90 181.30
138.20 20730 DECEMBER 1985
155.40 233.10 :
Il. Primary IIl. Max-
172.50 258.90 |. Years of coverage insurance | imum fam-
189.90 285.00 amount ily benefit
207.10 310.80
224.50 336.90 $19.20 $28.90
241.70 362.60 38.10 57.30
258.90 388.40 57.20 86.00
276.30 414.50 76.20 114.50
293.50 440.30 95.20 142.90
310.70 466.10 114.40 171.70
237-?8 45131 -98 133.40 200.10
5. 517.7 152.50 228.80
171.50 257.30
190.40 285.70
X 228.60 343.10
I. Years of coverage lilrisirlj;ig in%mngr;w 247.80 871.90
. . - 266.80 400.30
amount ily benefit 285.70 42870
$18.10 $27.20 305.00 457.70
35.80 53.80 324.00 486.20
53.70 80.70 343.00 514.60
71.50 107.40 361.90 543.20
89.30 134.10 380.90 571.60
107.30 161.00
125.10 187.60
143.00 214.50 DECEMBER 1986
160.80 241.20 -
17850 267.90 I. Years of coverage lilr'lsF:Jrrler;acg irvlllhmeilaxrh
196.50 294.90 . 4 -
21430 32160 amount ily benefit
23230\ 34860 44 $19.40 |  $20.20
250.10 375.20
12 .. 38.50 58.00
267.90 401.90 13 57.90 87.10
285.90 429.00 : '
14 77.10 115.90
303.70 455.70
15 96.40 144.70
321.50 482.40
16 115.80 173.90
339.30 509.10
357.10 535.80 17 135.10 202.70
. ) 18 154.40 231.70
19 .. 173.70 260.60
DECEMBER 1984 20 ... 192.80 289.40
98 21 212.30 318.60
; 22 231.50 347.50
Il. Primary . Max-
I. Years of coverage insurance | imum fam- 23 .. 251.00 376.70
amount ily benefit 24 .. 270.20 405.50
25 289.40 434.20
11 $18.70 $28.10 26 308.90 463.60
37.00 55.60 27 328.20 492.50
55.50 83.50 28 ... 347.40 521.20
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DECEMBER 1989—Continued

II. Primary IIl. Max- II. Primary Ill. Max-
I. Years of coverage insurance | imum fam- I. Years of coverage insurance imum family
amount ily benefit amount benefit
29 s 366.60 550.20 153.10 229.90
B0 385.80 579.00 175.00 262.70
196.90 295.50
218.60 328.20
DECEMBER 1987 240.80 361.30
II. Primary 11l. Max- 262.50 394.00
I. Years of coverage insurance | imum family 284.60 427.30
amount benefit 306.40 460.00
328.20 492.50
$20.20 $30.40 350.30 525.90
40.10 60.40 372.20 558.60
60.30 90.70 393.90 591.20
80.30 120.70 415.70 624.20
100.40 150.70 437.60 656.80
120.60 181.20
140.70 211.20
160.80 241.40 DECEMBER 1990
180.90 271.50
200.80 301.50 I1. Primary IIl. Max-
221.20 331.90 I. Years of coverage insurance | imum family
241.20 362.00 amount benefit
261.50 392.50
281.50 42250 $23.00 $34.70
301.50 452.40 45.90 69.20
321.80 483.00 69.10 104.00
341.90 513.10 92.10 138.30
361.90 543.00 115.20 172.80
381.90 573.30 138.20 207.80
402.00 603.30 161.30 242.30
184.40 276.80
207.50 311.40
DECEMBER 1988 230.40 345.90
II. Primary 11l. Max: 253.80 38080
I. Years of coverage insurance imum family 276.60 415.20
amount benefit 299.90 450.30
322.90 484.80
$21.00 $31.60 345.90 519.00
41.70 62.80 369.20 554.20
62.70 94.30 392.20 588.70
83.50 125.50 415.10 623.10
104.40 156.70 438.10 657.90
125.40 188.40 461.20 692.20
146.30 219.60
167.20 251.00
188.10 282.30 DECEMBER 1991
208.80 313.50
230.00 345.10 1. Primary 11l. Max-
250.80 376.40 I. Years of coverage insurance imum family
271.90 408.20 amount benefit
292.70 439.40
313.50 470.40 $23.80 $35.90
334.60 502.30 47.50 71.70
355.50 533.60 71.60 107.80
376.30 564.70 95.50 143.40
397.10 596.20 119.40 179.10
418.00 627.40 143.30 215.40
167.20 251.20
191.20 287.00
, 238.90 358.60
1. Years of coverage lilr:nsFL’Jrrlgrw?:g imllljlr'n’\?::;ily 263.10 894.80
amount benefit 286.80 430.50
310.90 466.90
L SOOI $21.90 $33.00 334.80 502.70
43.60 65.70 358.60 538.20
65.60 98.70 382.80 574.70
87.40 131.30 406.70 610.40
109.30 164.00 430.40 646.10
131.20 197.20 454.30 682.20
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DECEMBER 1991—Continued

II. Primary IIl. Max-

|. Years of coverage insurance imum family
amount benefit

B0 i 478.20 717.80

NOTE: The amounts shown in the above table for years of
coverage less than 19 are not payable for June 1981 through
December 1981 because the corresponding values shown in
column Il are less than the $135.70 minimum primary insur-
ance amount payable for that period. For months after De-
cember 1981, a special minimum primary insurance amount
of $128.70 will be payable.

[47 FR 30734, July 15, 1982, as amended at 52
FR 8248, Mar. 17, 1987; 57 FR 44097, Sept. 24,
1992; 57 FR 45878, Oct. 5, 1992]

APPENDIX VI TO SUBPART C OF PART
404—PERCENTAGE OF AUTOMATIC IN-

CREASES IN PRIMARY INSURANCE
AMOUNTS SINCE 1978
Effective date Pgrcentage
Increase
06/79 ... 9.9
06/80 14.3
06/81 1.2
06/82 7.4
12/83 35
12/84 3.5
12/85 3.1
12/86 1.3
12/87 42
12/88 4.0
12/89 47
12/90 5.4
12/91 ... 3.7

[57 FR 44097, Sept. 24, 1992]

APPENDIX VII TO SUBPART C OF PART
404—‘OLD-LAW”’ CONTRIBUTION AND
BENEFIT BASE

Explanation: We use these figures to deter-
mine the earnings needed for a year of cov-
erage for years after 1978 (see §404.261 and ap-
pendix IV). This is the contribution and ben-
efit base that would have been effective
under the Social Security Act without the
enactment of the 1977 amendments.

Year Amount

$18,900
20,400
22,200
24,300
26,700
28,200
29,700
31,500
32,700
33,600
35,700
38,100
39,600
41,400

20 CFR Ch. lll (4-1-20 Edition)

[62 FR 8248, Mar. 17, 1987, as amended at 57
FR 44097, Sept. 24, 1992; 57 FR 45878, Oct. 5,
1992]

Subpart D—OId-Age, Disability,
Dependents’ and Survivors’
Insurance Benefits; Period of
Disability

AUTHORITY: Secs. 202, 203(a) and (b), 205(a),
216, 223, 225, and 702(a)(5) of the Social Secu-
rity Act (42 U.S.C. 402, 403(a) and (b), 405(a),
416, 423, 425, and 902(a)(5)).

SOURCE: 44 FR 34481, June 15, 1979, unless
otherwise noted.

GENERAL

§404.301 Introduction.

This subpart sets out what require-
ments you must meet to qualify for so-
cial security benefits, how your benefit
amounts are figured, when your right
to benefits begins and ends, and how
family relationships are determined.
These benefits are provided by title II
of the Social Security Act. They in-
clude—

(a) For workers, old-age and disability
benefits and benefit protection during
periods of disability;

(b) For a worker’s dependents, benefits
for a worker’s wife, divorced wife, hus-
band, divorced husband, and child; and

(c) For a worker’s survivors, benefits
for a worker’s widow, widower, di-
vorced wife, child, and parent, and a
lump-sum death payment.

[44 FR 34481, June 15, 1979, as amended at 83
FR 21708, May 10, 2018]

§404.302 Other regulations related to
this subpart.

This subpart is related to several
others. Subpart H sets out what evi-
dence you need to prove you qualify for
benefits. Subpart P describes what is
needed to prove you are disabled. Sub-
part E describes when your benefits
may be reduced or stopped for a time.
Subpart G describes the need for and
the effect of an application for bene-
fits. Part 410 describes when you may
qualify for black lung benefits. Part 416
describes when you may qualify for
supplemental security income. Also 42
CFR part 405 describes when you may
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qualify for hospital and medical insur-
ance if you are aged, disabled, or have
chronic kidney disease.

§404.303 Definitions.

As used in this subpart:

Apply means to sign a form or state-
ment that the Social Security Admin-
istration accepts as an application for
benefits under the rules set out in sub-
part G.

Eligible means that a person would
meet all the requirements for entitle-
ment to benefits for a period of time
but has not yet applied.

Entitled means that a person has ap-
plied and has proven his or her right to
benefits for a period of time.

Insured person or the insured means
someone who has enough earnings
under social security to permit pay-
ment of benefits on his or her earnings
record. The requirements for becoming
insured are described in subpart B.

Permanent home means the true and
fixed home (legal domicile) of a person.
It is the place to which a person in-
tends to return whenever he or she is
absent.

Primary insurance amount means an
amount that is determined from the
average monthly earnings creditable to
the insured person. This term and the
manner in which it is computed are ex-
plained in subpart C.

We or Us means the Social Security
Administration.

You means the person who has ap-
plied for benefits or the person for
whom someone else has applied.

§404.304 What are the general rules on
benefit amounts?

This subpart describes how we deter-
mine the highest monthly benefit
amount you ordinarily could qualify
for under each type of benefit. How-
ever, the highest monthly benefit
amount you could qualify for may not
be the amount you will be paid. In a
particular month, your benefit amount
may be reduced or not paid at all.
Under some circumstances, your ben-
efit amount may be increased. The
most common reasons for a change in
your benefit amount are listed below.

(a) Age. Sections 404.410 through
404.413 explain how your old-age, wife’s
or husband’s, or widow’s or widower’s

§404.305

benefits may be reduced if you choose
to receive them before you attain full
retirement age (as defined in §404.409).

(b) Earnings. Sections 404.415 through
404.418 explain how deductions will be
made from your benefits if your earn-
ings or the insured person’s earnings go
over certain limits.

(c) Overpayments and underpayments.
Your benefits may be increased or de-
creased to make up for any previous
overpayment or underpayment made
on the insured person’s record. For
more information about this, see sub-
part F of this part.

(d) Family maximum. Sections 404.403
through 404.406 explain that there is a
maximum amount payable on each in-
sured person’s earnings record. If you
are entitled to benefits as the insured’s
dependent or survivor, your benefits
may be reduced to keep total benefits
payable to the insured’s family within
these limits.

(e) Government pension offset. If you
are entitled to wife’s, husband’s, wid-
ow’s, widower’s, mother’s, or father’s
benefits and receive a Government pen-
sion for work that was not covered
under Social Security, your monthly
benefits may be reduced because of
that pension. For more information
about this, see §404.408a, which covers
reductions for Government pensions.

(f) Rounding. After all other deduc-
tions or reductions, we reduce any
monthly benefit that is not a multiple
of $1 to the next lower multiple of $1.

[68 FR 4702, Jan. 30, 2003, as amended at 83
FR 21708, May 10, 2018]

§404.305 When you may not be enti-
tled to benefits.

In addition to the situations de-
scribed in §404.304 when you may not
receive a benefit payment, there are
special circumstances when you may
not be entitled to benefits. These cir-
cumstances are—

(a) Waiver of benefits. If you have
waived benefits and been granted a tax
exemption on religious grounds as de-
scribed in §§404.1039 and 404.1075, no one
may become entitled to any benefits or
payments on your earnings record and
you may not be entitled to benefits on
anyone else’s earnings record; and
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(b) Person’s death caused by an inten-
tional act. You may not become enti-
tled to or continue to receive any sur-
vivor’s benefits or payments on the
earnings record of any person, or re-
ceive any underpayment due a person,
if you were convicted of a felony or an
act in the nature of a felony of inten-
tionally causing that person’s death. If
you were subject to the juvenile justice
system, you may not become entitled
to or continue to receive survivor’s
benefits or payments on the earnings
record of any person, or receive any un-
derpayment due a person, if you were
found by a court of competent jurisdic-
tion to have intentionally caused that
person’s death by committing an act
which, if committed by an adult, would
have been considered a felony or an act
in the nature of a felony.

[44 FR 34481, June 15, 1979, as amended at 47
FR 42098, Sept. 24, 1982; 52 FR 19136, May 21,
1987, 52 FR 21410, June 5, 1987; 58 FR 64888,
Dec. 10, 1993]

OLD-AGE AND DISABILITY BENEFITS

§404.310 When am I entitled to old-age
benefits?

We will find you entitled to old-age
benefits if you meet the following
three conditions:

(a) You are at least 62 years old;

(b) You have enough social security
earnings to be fully insured as defined
in §§404.110 through 404.115; and

(c) You apply; or you are entitled to
disability benefits up to the month you
attain full retirement age (as defined
in §404.409). When you attain full re-
tirement age, your disability benefits
automatically become old-age benefits.

[68 FR 4702, Jan. 30, 2003]

§404.311 When does my entitlement to
old-age benefits begin and end?

(a) We will find you entitled to old-
age benefits beginning with:

(1) If you have attained full retire-
ment age (as defined in §404.409), the
first month covered by your applica-
tion in which you meet all require-
ments for entitlement; or

(2) If you have attained age 62, but
have not attained full retirement age
(as defined in §404.409), the first month
covered by your application throughout
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which you meet all requirements for
entitlement.

(b) We will find your entitlement to
old-age benefits ends with the month
before the month you die.

[68 FR 4702, Jan. 30, 2003]

§404.312 How is my old-age benefit
amount calculated?

(a) If your old-age benefits begin in
the month you attain full retirement
age (as defined in §404.409), your
monthly benefit is equal to the pri-
mary insurance amount (as explained
in subpart C of this part).

(b) If your old-age benefits begin
after the month you attain full retire-
ment age, your monthly benefit is your
primary insurance amount plus an in-
crease for retiring after full retirement
age. See §404.313 for a description of
these increases.

(c) If your old-age benefits begin be-
fore the month you attain full retire-
ment age, your monthly benefit
amount is the primary insurance
amount minus a reduction for each
month you are entitled before you at-
tain full retirement age. These reduc-
tions are described in §§404.410 through
404.413.

[68 FR 4702, Jan. 30, 2003]

§404.313 What are delayed retirement
credits and how do they increase
my old-age benefit amount?

(a) What are delayed retirement credits
and how do I earn them? Delayed retire-
ment credits (DRCs) are credits we use
to increase the amount of your old-age
benefit amount. You may earn a credit
for each month during the period be-
ginning with the month you attain full
retirement age (as defined in §404.409)
and ending with the month you attain
age 70 (72 before 1984). You earn a cred-
it for each month for which you are
fully insured and eligible but do not re-
ceive an old-age benefit either because
you do not apply for benefits or be-
cause you elect to voluntarily suspend
your benefits to earn DRCs. Even if
you were entitled to old-age benefits
before full retirement age you may
still earn DRCs for months during the
period from full retirement age to age
70, if you voluntarily elect to suspend
those benefits. If we have determined
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that you are entitled to benefits, you
may voluntarily suspend benefits for
any month beginning with the month
after the month in which you volun-
tarily request that we suspend your
benefits. If you apply for benefits, and
we have not made a determination that
you are entitled to benefits, you may
voluntarily have your benefits sus-
pended for any month for which you
have not received a payment.

(b) How is the amount of the increase
because of delayed retirement credits com-
puted?—(1) Computation of the increase
amount. The amount of the increase de-
pends on your date of birth and the
number of credits you earn. We total
the number of credits (which need not
be consecutive) and multiply that num-
ber by the applicable percentage from
paragraph (b)(2) of this section. We
then multiply the result by your ben-
efit amount and round the answer to
the next lower multiple of 10 cents (if
the answer is not already a multiple of
10 cents). We add the result to your
benefit amount. If a supplementary
medical insurance premium is involved
it is then deducted. The result is
rounded to the next lower multiple of
$1 (if the answer is not already a mul-
tiple of $1).

(2) Credit percentages. The applicable
credit amount for each month of de-
layed retirement can be found in the
table below.

The credit for each month
If your date of birth is: you delay
retirement is:
Before 1/2/1917 Y12 of 1%
1/21917—1/1/1925 . Va of 1%
1/2/1925—1/1/1927 . 724 Of 1%
1/211927—1/1/1929 . s 0f 1%
1/2/1929—1/1/1931 . s of 1%
1/2/1931—1/1/1933 . %12 of 1%
1/2/1933—1/1/1935 . 24 of 1%
1/2/1935—1/1/1937 . 2 of 1%
1/2/1937—1/1/1939 . 1354 of 1%
1/2/1939—1/1/1941 . 72 of 1%
1/2/1941—1/1/1943 . % of 1%
After 1/1/1943 %3 0f 1%

Example: Alan was qualified for old-age
benefits when he reached age 65 on January
15, 1998. He decided not to apply for old-age
benefits immediately because he was still
working. When he became age 66 in January
1999, he stopped working and applied for ben-
efits beginning with that month. Based on
his earnings, his primary insurance amount
was $782.60. However, because he did not re-
ceive benefits immediately upon attainment
of full retirement age (65), he is due an in-

§404.313

crease based on his delayed retirement cred-
its. He earned 12 credits, one for each month
from January 1998 through December 1998.
Based on his date of birth of 1/15/1933 he is en-
titled to a credit of 1% of one percent for
each month of delayed retirement. 12 credits
multiplied by %4 of one percent equals a
credit of 5.5 percent. 5.5% of the primary in-
surance amount of $782.60 is $43.04 which is
rounded to $43.00, the next lower multiple of
10 cents. $43.00 is added to the primary insur-
ance amount, $782.60. The result, $825.60 is
the monthly benefit amount. If a supple-
mentary medical insurance premium is in-
volved it is then deducted. The result is
rounded to the next lower multiple of $1 (if
the answer is not already a multiple of $1).

(c) When is the increase because of de-
layed retirement credits effective?—(1)
Credits earned after entitlement and be-
fore the year of attainment of age 70. If
you are entitled to benefits, we exam-
ine our records after the end of each
calendar year to determine whether
you have earned delayed retirement
credits during the previous year for
months when you were at or over full
retirement age and you were fully in-
sured and eligible for benefits but did
not receive them. Any increase in your
benefit amount is effective beginning
with January of the year after the year
the credits were earned.

(2) Credits earned after entitlement in
the year of attainment of age 70. If you
are entitled to benefits in the month
you attain age 70, we examine our
records to determine if you earned any
additional delayed retirement credits
during the calendar year in which you
attained age 70. Any increase in your
benefit amount is effective beginning
with the month you attained age 70.

(3) Credits earned prior to entitlement.
If you are full retirement age or older
and eligible for old-age benefits but do
not apply for benefits, your delayed re-
tirement credits for months from the
month of attainment of full retirement
age through the end of the year prior
to the year of filing will be included in
the computation of your initial benefit
amount. Credits earned in the year you
attain age 70 will be added in the
month you attain age 70.

(d) How do delayed retirement credits
affect the special minimum primary insur-
ance amount? We do not add delayed re-
tirement credits to your old-age ben-
efit if your benefit is based on the spe-
cial minimum primary insurance
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amount described in §404.260. We add
the delayed retirement credits only to
your old-age benefit based on your reg-
ular primary insurance amount, i.e. as
computed under one of the other provi-
sions of subpart C of this part. If your
benefit based on the regular primary
insurance amount plus your delayed re-
tirement credits is higher than the
benefit based on your special minimum
primary insurance amount, we will pay
the higher amount to you. However, if
the special minimum primary insur-
ance amount is higher than the regular
primary insurance amount without the
delayed retirement credits, we will use
the special minimum primary insur-
ance amount to determine the family
maximum and the benefits of others
entitled on your earnings record.

(e) What is the effect of my delayed re-
tirement credits on the benefit amount of
others entitled on my earnings record?—
(1) Surviving spouse or surviving divorced
spouse. If you earn delayed retirement
credits during your lifetime, we will
compute benefits for your surviving
spouse or surviving divorced spouse
based on your regular primary insur-
ance amount plus the amount of those
delayed retirement credits. All delayed
retirement credits, including any
earned during the year of death, can be
used in computing the benefit amount
for your surviving spouse or surviving
divorced spouse beginning with the
month of your death. We compute de-
layed retirement credits up to but not
including the month of death.

(2) Other family member. We do not use
your delayed retirement credits to in-
crease the benefits of other family
members entitled on your earnings
record.

(3) Family maximum. We add delayed
retirement credits to your benefit after
we compute the family maximum.
However, we add delayed retirement
credits to your surviving spouse’s or
surviving divorced spouse’s benefit be-
fore we reduce for the family max-
imum.

[68 FR 4703, Jan. 30, 2003, as amended at 75

FR 76259, Dec. 8, 2010]

§404.315 Who is entitled to disability
benefits?

(a) General. You are entitled to dis-
ability benefits while disabled before
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attaining full retirement age as defined
in §404.409 if—

(1) You have enough social security
earnings to be insured for disability, as
described in §404.130;

(2) You apply;

(3) You have a disability, as defined
in §404.1505, or you are not disabled,
but you had a disability that ended
within the 12-month period before the
month you applied; and

(4) You have been disabled for 5 full
consecutive months. This 5-month
waiting period begins with a month in
which you were both insured for dis-
ability and disabled. Your waiting pe-
riod can begin no earlier than the 17th
month before the month you apply—no
matter how long you were disabled be-
fore then. No waiting period is required
if you were previously entitled to dis-
ability benefits or to a period of dis-
ability under §404.320 any time within 5
years of the month you again became
disabled.

(b) Prohibition against reentitlement to
disability benefits if drug addiction or al-
coholism is a contributing factor material
to the determination of disability. You
cannot be entitled to a period of dis-
ability payments if drug addiction or
alcoholism is a contributing factor ma-
terial to the determination of dis-
ability and your earlier entitlement to
disability benefits on the same basis
terminated after you received benefits
for 36 months during which treatment
was available.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21930, May 16, 1983; 51 FR 10616, Mar. 28,
1986; 51 FR 16166, May 1, 1986; 53 FR 43681,
Oct. 28, 1988; 57 FR 30119, July 8, 1992; 60 FR
8145, Feb. 10, 1995; 68 FR 4704, Jan. 30, 2003]

§404.316 When entitlement to dis-
ability benefits begins and ends.

(a) You are entitled to disability ben-
efits beginning with the first month
covered by your application in which
you meet all the other requirements
for entitlement. If a waiting period is
required, your benefits cannot begin
earlier than the first month following
that period.

(b) Your entitlement to disability
benefits ends with the earliest of these
months:

(1) The month before the month of
your death;
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(2) The month before the month you
attain full retirement age as defined in
§404.409 (at full retirement age your
disability benefits will be automati-
cally changed to old-age benefits);

(3) The second month after the
month in which your disability ends as
provided in §404.1594(b)(1), unless con-
tinued subject to paragraph (c); or (4)
subject to the provisions of paragraph
(d) of this section, the month before
your termination month (§404.325).

(c)(1) Your benefits, and those of your
dependents, may be continued after
your impairment is no longer disabling
if—

(i) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services,
or other support services, as described
in §404.327(a) and (b);

(ii) You began participating in the
program before the date your disability
ended; and

(iii) We have determined under
§404.328 that your completion of the
program, or your continuation in the
program for a specified period of time,
will increase the likelihood that you
will not have to return to the dis-
ability benefit rolls.

(2) We generally will stop your bene-
fits with the earliest of these months—

(i) The month in which you complete
the program; or

(ii) The month in which you stop par-
ticipating in the program for any rea-
son (see §404.327(b) for what we mean
by ‘“‘participating’ in the program); or

(iii) The month in which we deter-
mine under §404.328 that your con-
tinuing participation in the program
will no longer increase the likelihood
that you will not have to return to the
disability benefit rolls.

Exception to paragraph (c): In no case
will we stop your benefits with a
month earlier than the second month
after the month your disability ends,
provided that you meet all other re-
quirements for entitlement to and pay-
ment of benefits through such month.

(d) If, after November 1980, you have
a disabling impairment (§404.1511), you
will be paid benefits for all months in
which you do not do substantial gain-
ful activity during the reentitlement
period (§404.1592a) following the end of
your trial work period (§404.1592). If

§404.316

you are unable to do substantial gain-
ful activity in the first month fol-
lowing the reentitlement period, we
will pay you benefits until you are able
to do substantial gainful activity.
(Earnings during your trial work pe-
riod do not affect the payment of your
benefit.) You will also be paid benefits
for the first month after the trial work
period in which you do substantial
gainful activity and the two succeeding
months, whether or not you do sub-
stantial gainful activity during those
succeeding months. After those three
months, you cannot be paid benefits for
any months in which you do substan-
tial gainful activity.

(e) If drug addiction or alcoholism is
a contributing factor material to the
determination of disability as de-
scribed in §404.1535, you may receive
disability benefits on that basis for no
more than 36 months regardless of the
number of entitlement periods you
may have. Not included in these 36
months are months in which treatment
for your drug addiction or alcoholism
is not available, months before March
1995, and months for which your benefit
payments were suspended for any rea-
son. Benefits to your dependents may
continue after the 36 months of bene-
fits if, but for the operation of this
paragraph, you would otherwise be en-
titled to benefits based on disability.
The 36-month limit is no longer effec-
tive for benefits for months beginning
after September 2004.

(f) If drug addiction or alcoholism is
a contributing factor material to the
determination of disability as de-
scribed in §404.1535 and your disability
benefits are suspended for 12 consecu-
tive months because of your failure to
comply with treatment requirements,
your disability benefits will be termi-
nated effective the first month after
such 12-month period. Benefits to your
dependents may continue after the 12-
month period if, but for the operation
of this paragraph, you would otherwise
be entitled to benefits based on dis-
ability.

[44 FR 34481, June 15, 1979, as amended at 47
FR 31542, July 21, 1982; 47 FR 52693, Nov. 23,
1982; 49 FR 22270, May 29, 1984; 51 FR 17617,
May 14, 1986; 60 FR 8145, Feb. 10, 1995; 68 FR
4704, Jan. 30, 2003; 70 FR 36505, June 24, 2005]

115



§404.317

§404.317 How is the amount of my dis-
ability benefit calculated?

Your monthly benefit is equal to the
primary insurance amount (PIA). This
amount is computed under the rules in
subpart C of this part as if it was an
old-age benefit, and as if you were 62
yvears of age at the beginning of the 5-
month waiting period mentioned in
§404.315(a). If the 5-month waiting pe-
riod is not required because of your
previous entitlement, your PIA is fig-
ured as if you were 62 years old when
you become entitled to benefits this
time. Your monthly benefit amount
may be reduced if you receive workers’
compensation or public disability pay-
ments before you attain full retirement
age (as defined in §404.409) (see
§404.408). Your benefits may also be re-
duced if you were entitled to other re-
tirement-age benefits before you at-
tained full retirement age (as defined
in §404.409).

[68 FR 4704, Jan. 30, 2003, as amended at 81
FR 10033, Apr. 4, 2016]

§404.320 Who is entitled to a period of
disability.

(a) General. A period of disability is a
continuous period of time during which
you are disabled. If you become dis-
abled, you may apply to have our
records show how long your disability
lasts. You may do this even if you do
not qualify for disability benefits. If we
establish a period of disability for you,
the months in that period of time will
not be counted in figuring your average
earnings. If benefits payable on your
earnings record would be denied or re-
duced because of a period of disability,
the period of disability will not be
taken into consideration.

(b) Who is entitled. You are entitled to
a period of disability if you meet all
the following conditions:

(1) You have or had a disability as de-
fined in §404.1505.

(2) You are insured for disability, as
defined in §404.130 in the calendar quar-
ter in which you became disabled, or in
a later calendar quarter in which you
were disabled.

(3) You file an application while dis-
abled, or no later than 12 months after
the month in which your period of dis-
ability ended. If you were unable to
apply within the 12-month period after
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your period of disability ended because
of a physical or mental condition as de-
scribed in §404.322, you may apply not
more than 36 months after the month
your disability ended.

(4) At least b consecutive months go
by from the month in which your pe-
riod of disability begins and before the
month in which it would end.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21930, May 16, 1983; 51 FR 10616, Mar. 28,
1986]

§404.321 When a period of disability
begins and ends.

(a) When a period of disability begins.
Your period of disability begins on the
day your disability begins if you are in-
sured for disability on that day. If you
are not insured for disability on that
day, your period of disability will begin
on the first day of the first calendar
quarter after your disability began in
which you become insured for dis-
ability. Your period of disability may
not begin after you have attained full
retirement age as defined in § 404.4009.

(b) When disability ended before Decem-
ber 1, 1980. Your period of disability
ends on the last day of the month be-
fore the month in which you become 65
years old or, if earlier, the last day of
the second month following the month
in which your disability ended.

(c) When disability ends after November
1980. Your period of disability ends
with the close of whichever of the fol-
lowing is the earliest—

(1) The month before the month in
which you attain full retirement age as
defined in §404.409.

(2) The month immediately preceding
your termination month (§404.325); or

(3) If you perform substantial gainful
activity during the reentitlement pe-
riod described in §404.1592a, the last
month for which you received benefits.

(d) When drug addiction or alcoholism
is a contributing factor material to the de-
termination of disability. (1) Your enti-
tlement to receive disability benefit
payments ends the month following the
month in which, regardless of the num-
ber of entitlement periods you may
have had based on disability where
drug addiction or alcoholism is a con-
tributing factor material to the deter-
mination of disability (as described in
§404.1535)—
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(i) You have received a total of 36
months of disability benefits. Not in-
cluded in these 36 months are months
in which treatment for your drug ad-
diction or alcoholism is not available,
months before March 1995, and months
for which your benefits were suspended
for any reason; or

(ii) Your benefits have been sus-
pended for 12 consecutive months be-
cause of your failure to comply with
treatment requirements.

(2) For purposes other than payment
of your disability benefits, your period
of disability continues until the termi-
nation month as explained in §404.325.

[49 FR 22271, May 29, 1984, as amended at 60
FR 8145, Feb. 10, 1995; 656 FR 42782, July 11,
2000; 68 FR 4704, Jan. 30, 2003]

§404.322 When you may apply for a pe-
riod of disability after a delay due
to a physical or mental condition.

If because of a physical or mental
condition you did not apply for a pe-
riod of disability within 12 months
after your period of disability ended,
you may apply not more than 36
months after the month in which your
disability ended. Your failure to apply
within the 12-month time period will be
considered due to a physical or mental
condition if during this time—

(a) Your physical condition limited
your activities to such an extent that
you could not complete and sign an ap-
plication; or

(b) You were mentally incompetent.

§404.325 The termination month.

If you do not have a disabling impair-
ment, your termination month is the
third month following the month in
which your impairment is not disabling
even if it occurs during the trial work
period or the reentitlement period. If
you continue to have a disabling im-
pairment and complete 9 months of
trial work, your termination month
will be the third month following the
earliest month you perform substantial
gainful activity or are determined able
to perform substantial gainful activity;
however, in no event will the termi-
nation month under these cir-
cumstances be earlier than the first
month after the end of the reentitle-
ment period described in §404.1592a.

§404.327

Example 1: You complete your trial work
period in December 1999. You then work at
the substantial gainful activity level and
continue to do so throughout the 36 months
following completion of your trial work pe-
riod and thereafter. Your termination month
will be January 2003, which is the first
month in which you performed substantial
gainful activity after the end of your 36-
month reentitlement period. This is because,
for individuals who have disabling impair-
ments (see §404.1511) and who work, the ter-
mination month cannot occur before the
first month after the end of the 36-month re-
entitlement period.

Example 2: You complete your trial work
period in December 1999, but you do not do
work showing your ability to do substantial
gainful activity during your trial work pe-
riod or throughout your 36-month reentitle-
ment period. In April 2003, 4 months after
your reentitlement period ends, you become
employed at work that we determine is sub-
stantial gainful activity, considering all of
our rules in §§404.1574 and 404.1574a. Your ter-
mination month will be July 2003; that is,
the third month after the earliest month you
performed substantial gainful activity.

[656 FR 42782, July 11, 2000]

RULES RELATING TO CONTINUATION OF
BENEFITS AFTER YOUR IMPAIRMENT IS
NoO LONGER DISABLING

SOURCE: 70 FR 36505, June 24, 2005, unless
otherwise noted.

§404.327 When you are participating
in an appropriate program of voca-
tional rehabilitation services, em-
ployment services, or other support
services.

(a) What is an appropriate program of
vocational rehabilitation services, employ-
ment services, or other support services?
An appropriate program of vocational
rehabilitation services, employment
services, or other support services
means—

(1) A program that is carried out
under an individual work plan with an
employment network under the Ticket
to Work and Self-Sufficiency Program
under part 411 of this chapter;

(2) A program that is carried out
under an individualized plan for em-
ployment with—

(i) A State vocational rehabilitation
agency (i.e., a State agency admin-
istering or supervising the administra-
tion of a State plan approved under
title I of the Rehabilitation Act of 1973,
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as amended (29 U.S.C. 720-751) under 34
CFR part 361; or

(ii) An organization administering a
Vocational Rehabilitation Services
Project for American Indians with Dis-
abilities authorized under section 121 of
part C of title I of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 741);

(3) A program of vocational rehabili-
tation services, employment services,
or other support services that is car-
ried out under a similar, individualized
written employment plan with—

(i) An agency of the Federal Govern-
ment (for example, the Department of
Veterans Affairs);

(ii) A one-stop delivery system or
specialized one-stop center described in
section 134(c) of the Workforce Invest-
ment Act of 1998 (29 U.S.C. 2864(c)); or

(iii) Another provider of services ap-
proved by us; providers we may ap-
prove include, but are not limited to—

(A) A public or private organization
with expertise in the delivery or co-
ordination of vocational rehabilitation
services, employment services, or other
support services; or

(B) A public, private or parochial
school that provides or coordinates a
program of vocational rehabilitation
services, employment services, or other
support services carried out under an
individualized program or plan;

(4) An individualized education pro-
gram developed under policies and pro-
cedures approved by the Secretary of
Education for assistance to States for
the education of individuals with dis-
abilities under the Individuals with
Disabilities Education Act, as amended
(20 U.S.C. 1400 et seq.); you must be age
18 through age 21 for this provision to
apply.

(b) When are you participating in the
program? (1) You are participating in a
program described in paragraph (a)(l),
(a)(2), or (a)(3) of this section when you
are taking part in the activities and
services outlined in your individual
work plan, your individualized plan for
employment, or your similar individ-
ualized written employment plan, as
appropriate.

(2) If you are a student age 18
through 21 receiving services under an
individualized education program de-
scribed in paragraph (a)(4) of this sec-
tion, you are participating in your pro-
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gram when you are taking part in the
activities and services outlined in your
program or plan.

(3) You are participating in your pro-
gram under paragraph (b)(1) or (2) of
this section during temporary inter-
ruptions in your program. For an inter-
ruption to be considered temporary,
you must resume taking part in the ac-
tivities and services outlined in your
plan or program, as appropriate, no
more than three months after the
month the interruption occurred.

§404.328 When your completion of the
program, or your continuation in
the program for a specified period
of time, will increase the likelihood
that you will not have to return to
the disability benefit rolls.

(a) We will determine that your com-
pletion of the program, or your con-
tinuation in the program for a specified
period of time, will increase the likeli-
hood that you will not have to return
to the disability benefit rolls if your
completion of or your continuation in
the program will provide you with—

(1) Work experience (see §404.1565) so
that you would more likely be able to
do past relevant work (see §404.1560(b)),
despite a possible future reduction in
your residual functional capacity (see
§404.1545); or

(2) Education (see §404.1564) and/or
skilled or semi-skilled work experience
(see §404.1568) so that you would more
likely be able to adjust to other work
that exists in the national economy
(see §404.1560(c)), despite a possible fu-
ture reduction in your residual func-
tional capacity (see §404.1545).

(b) If you are a student age 18
through age 21 participating in an indi-
vidualized education program described
in §404.327(a)(4), we will find that your
completion of or continuation in the
program will increase the likelihood
that you will not have to return to the
disability benefit rolls.

(c) If you are receiving transition
services after having completed an in-
dividualized education program as de-
scribed in paragraph (b) of this section,
we will determine that the transition
services will increase the likelihood
that you will not have to return to the
disability benefit rolls if they meet the
requirements in §404.328(a).
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BENEFITS FOR SPOUSES AND DIVORCED
SPOUSES

§404.330 Who is entitled to wife’s or
husband’s benefits.

You are entitled to benefits as the
wife or husband of an insured person
who is entitled to old-age or disability
benefits if—

(a) You are the insured’s wife or hus-
band based upon a relationship de-
scribed in §§404.345 through 404.346 and
one of the following conditions is met:

(1) Your relationship to the insured
as a wife or husband has lasted at least
1 year. (You will be considered to meet
the 1-year duration requirement
throughout the month in which the
first anniversary of the marriage oc-
curs.)

(2) You and the insured are the nat-
ural parents of a child; or

(3) In the month before you married
the insured you were entitled to, or if
you had applied and been old enough
you could have been entitled to, any of
these benefits or payments: Wife’s, hus-
band’s, widow’s, widower’s, or parent’s
benefits; disabled child’s benefits; or
annuity payments under the Railroad
Retirement Act for widows, widowers,
parents, or children 18 years old or
older;

(b) You apply;

(c) You are age 62 or older through-
out a month and you meet all other
conditions of entitlement, or you are
the insured’s wife or husband and have
in your care (as defined in §§404.348
through 404.349), throughout a month
in which all other conditions of entitle-
ment are met, a child who is entitled
to child’s benefits on the insured’s
earnings record and the child is either
under age 16 or disabled; and

(d) You are not entitled to an old-age
or disability benefit based upon a pri-
mary insurance amount that is equal
to or larger than the full wife’s or hus-
band’s benefit.

[44 FR 34481, June 15, 1979; 44 FR 56691, Oct.
2, 1979, as amended at 45 FR 68932, Oct. 17,
1980; 48 FR 21926, May 16, 1983]

§404.331 Who is entitled to wife’s or
husband’s benefits as a divorced
spouse.

You are entitled to wife’s or hus-
band’s benefits as the divorced wife or

§404.332

divorced husband of an insured person
who is entitled to old-age or disability
benefits if you meet the requirements
of paragraphs (a) through (e). You are
entitled to these benefits even though
the insured person is not yet entitled
to benefits, if the insured person is at
least age 62 and if you meet the re-
quirements of paragraphs (a) through
(f). The requirements are that—

(a) You are the insured’s divorced
wife or divorced husband and—

(1) You were validly married to the
insured under State law as described in
§404.345 or you were deemed to be val-
idly married as described in §404.346;
and

(2) You were married to the insured
for at least 10 years immediately be-
fore your divorce became final;

(b) You apply;

(¢) You are not married. (For pur-
poses of meeting this requirement, you
will be considered not to be married
throughout the month in which the di-
vorce occurred);

(d) You are age 62 or older through-
out a month in which all other condi-
tions of entitlement are met; and

(e) You are not entitled to an old-age
or disability benefit based upon a pri-
mary insurance amount that is equal
to or larger than the full wife’s or hus-
band’s benefit.

(f) You have been divorced from the
insured person for at least 2 years.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21926, May 16, 1983; 51 FR 11911, Apr. 8,
1986; 58 FR 64891, Dec. 10, 1993]

§404.332 When wife’s and husband’s
benefits begin and end.

(a) You are entitled to wife’s or hus-
band’s benefits beginning with the first
month covered by your application in
which you meet all the other require-
ments for entitlement under §404.330 or
§404.331. However, if you are entitled as
a divorced spouse before the insured
person becomes entitled, your benefits
cannot begin before January 1985 based
on an application filed no earlier than
that month.

(b) Your entitlement to benefits ends
with the month before the month in
which one of the following events first
occurs:
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(1) You become entitled to an old-age
or disability benefit based upon a pri-
mary insurance amount that is equal
to or larger than the full wife’s or hus-
band’s benefit.

(2) You are the wife or husband and
are divorced from the insured person
unless you meet the requirements for
benefits as a divorced wife or divorced
husband as described in §404.331.

(3) You are the divorced wife or di-
vorced husband and you marry some-
one, other than the insured who is enti-
tled to old-age benefits, unless that
other person is someone entitled to
benefits as a wife, husband, widow, wid-
ower, father, mother, parent or dis-
abled child. Your benefits will end if
you remarry the insured who is not yet
entitled to old-age benefits.

(4) If you are under age 62, there is no
longer a child of the insured who is
under age 16 or disabled and entitled to
child’s benefits on the insured’s earn-
ings record. (See paragraph (c) of this
section if you were entitled to wife’s or
husband’s benefits for August 1981 on
the basis of having a child in care.) (If
you no longer have in your care a child
who is under age 16 or disabled and en-
titled to child’s benefits on the in-
sured’s earnings record, your benefits
may be subject to deductions as pro-
vided in §404.421.)

(5) The insured person dies or is no
longer entitled to old age or disability
benefits. Exception: Your benefits will
continue if the insured person was enti-
tled to disability benefits based on a
finding that drug addiction or alco-
holism was a contributing factor mate-
rial to the determination of his or her
disability (as described in §404.1535),
the insured person’s benefits ended
after 36 months of benefits (see
§404.316(e)) or 12 consecutive months of
suspension for noncompliance with
treatment (see §404.316(f)), and but for
the operation of these provisions, the
insured person would remain entitled
to benefits based on disability.

(6) If your benefits are based upon a
deemed valid marriage and you have
not divorced the insured, you marry
someone other than the insured.

(7) You die.

(8) You became entitled as the di-
vorced wife or the divorced husband be-
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fore the insured person became enti-
tled, but he or she is no longer insured.

(c) If you were entitled to wife’s or
husband’s benefits for August 1981 on
the basis of having a child in care, your
entitlement will continue until Sep-
tember 1983, until the child reaches 18
(unless disabled) or is otherwise no
longer entitled to child’s benefits, or
until one of the events described in
paragraph (b) (1), (2), (3), (5), (6) or (7) of
this section occurs, whichever is ear-
liest.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21926, May 16, 1983; 49 FR 24115, June 12,
1984; 51 FR 11911, Apr. 8, 1986; 58 FR 64891,
Dec. 10, 1993; 60 FR 8145, Feb. 10, 1995; 64 FR
14608, Mar. 26, 1999]

§404.333 Wife’s and husband’s benefit
amounts.

Your wife’s or husband’s monthly
benefit is equal to one-half the insured
person’s primary insurance amount. If
you are entitled as a divorced wife or
as a divorced husband before the in-
sured person becomes entitled, we will
compute the primary insurance
amount as if he or she became entitled
to old-age benefits in the first month
you are entitled as a divorced wife or
as a divorced husband. The amount of
your monthly benefit may change as
explained in §404.304.

[61 FR 11912, Apr. 8, 1986]

§404.335 How do I become entitled to
widow’s or widower’s benefits?

We will find you entitled to benefits
as the widow or widower of a person
who died fully insured if you meet the
requirements in paragraphs (a) through
(e) of this section:

(a) You are the insured’s widow or
widower based upon a relationship de-
scribed in §§404.345 through 404.346, and
you meet one of the conditions in para-
graphs (a)(1) through (4) of this section:

(1) Your relationship to the insured
as a wife or husband lasted for at least
9 months immediately before the in-
sured died.

(2) Your relationship to the insured
as a wife or husband did not last 9
months before the insured died, but
you meet one of the conditions in para-
graphs (a)(2)(i) through (iv) of this sec-
tion.
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(i) At the time of your marriage the
insured was reasonably expected to live
for 9 months, and the death of the in-
sured was accidental. The death is acci-
dental if it was caused by an event that
the insured did not expect, if it was the
result of bodily injuries received from
violent and external causes, and if, as a
direct result of these injuries, death oc-
curred not later than 3 months after
the day on which the bodily injuries
were received. An intentional and vol-
untary suicide will not be considered
an accidental death.

(ii) At the time of your marriage the
insured was reasonably expected to live
for 9 months, and the death of the in-
sured occurred in the line of duty while
he or she was serving on active duty as
a member of the uniformed services as
defined in §404.1019.

(iii) At the time of your marriage the
insured was reasonably expected to live
for 9 months, and you had been pre-
viously married to the insured for at
least 9 months.

(iv) The insured had been married
prior to his or her marriage to you and
the prior spouse was institutionalized
during the marriage to the insured due
to mental incompetence or similar in-
capacity. During the period of the prior
spouse’s institutionalization, the in-
sured, as determined based on evidence
satisfactory to the Agency, would have
divorced the prior spouse and married
you, but the insured did not do so be-
cause the divorce would have been un-
lawful, by reason of the institutional-
ization, under the laws of the State in
which the insured was domiciled at the
time. Additionally, the prior spouse
must have remained institutionalized
up to the time of his or her death and
the insured must have married you
within 60 days after the prior spouse’s
death.

(3) You and the insured were the nat-
ural parents of a child; or you were
married to the insured when either of
you adopted the other’s child or when
both of you adopted a child who was
then under 18 years old.

(4) In the month before you married
the insured, you were entitled to or, if
you had applied and had been old
enough, could have been entitled to
any of these benefits or payments: wid-
ow’s, widower’s, father’s (based on the

§404.335

record of a fully insured individual),
mother’s (based on the record of a fully
insured individual), wife’s, husband’s,
parent’s, or disabled child’s benefits; or
annuity payments under the Railroad
Retirement Act for widows, widowers,
parents, or children age 18 or older.

(b) You apply, except that you need
not apply again if you meet one of the
conditions in paragraphs (b)(1) through
(4) of this section:

(1) You are entitled to wife’s or hus-
band’s benefits for the month before
the month in which the insured dies
and you have attained full retirement
age (as defined in §404.409) or you are
not entitled to either old-age or dis-
ability benefits.

(2) You are entitled to mother’s or fa-
ther’s benefits for the month before the
month in which you attained full re-
tirement age (as defined in §404.409).

(3) You are entitled to wife’s or hus-
band’s benefits and to either old-age or
disability benefits in the month before
the month of the insured’s death, you
are under full retirement age (as de-
fined in §404.409) in the month of death,
and you have filed a Certificate of
Election in which you elect to receive
reduced widow’s or widower’s benefits.

(4) You applied in 1990 for widow’s or
widower’s benefits based on disability
and you meet both of the conditions in
paragraphs (b)(4)(i) and (ii) of this sec-
tion:

(i) You were entitled to disability in-
surance benefits for December 1990, or
eligible for supplemental security in-
come or federally administered State
supplementary payments, as specified
in subparts B and T of part 416 of this
chapter, respectively, for January 1991.

(ii) You were found not disabled for
any month based on the definition of
disability in §§404.1577 and 404.1578, as
in effect prior to January 1991, but
would have been entitled if the stand-
ard in §404.1505(a) had applied. (This ex-
ception to the requirement for filing an
application is effective only with re-
spect to benefits payable for months
after December 1990.)

(c) You are at least 60 years old; or
you are at least 50 years old and have
a disability as defined in §404.1505 and
you meet all of the conditions in para-
graphs (c)(1) through (4) of this section:
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(1) Your disability started not later
than 7 years after the insured died or 7
years after you were last entitled to
mother’s or father’s benefits or to wid-
ow’s or widower’s benefits based upon a
disability, whichever occurred last.

(2) Your disability continued during a
waiting period of 5 full consecutive
months, unless months beginning with
the first month of eligibility for sup-
plemental security income or federally
administered State supplementary
payments are counted, as explained in
the Exception in paragraph (c)(3) of
this section. The waiting period may
begin no earlier than the 17th month
before you applied; the fifth month be-
fore the insured died; or if you were
previously entitled to mother’s, fa-
ther’s, widow’s, or widower’s benefits,
the 5th month before your entitlement
to benefits ended. If you were pre-
viously entitled to widow’s or wid-
ower’s benefits based upon a disability,
no waiting period is required.

(3) Exception: For monthly benefits
payable for months after December
1990, if you were or have been eligible
for supplemental security income or
federally administered State supple-
mentary payments, as specified in sub-
parts B and T of part 416 of this chap-
ter, respectively, your disability need
not have continued through a separate,
full 5-month waiting period before you
may begin receiving benefits. We will
include as months of the 5-month wait-
ing period the months in a period be-
ginning with the first month you re-
ceived supplemental security income
or a federally administered State sup-
plementary payment and continuing
through all succeeding months, regard-
less of whether the months in the pe-
riod coincide with the months in which
your waiting period would have oc-
curred, or whether you continued to be
eligible for supplemental security in-
come or a federally administered State
supplementary payment after the pe-
riod began, or whether you met the
nondisability requirements for entitle-
ment to widow’s or widower’s benefits.
However, we will not pay you benefits
under this provision for any month
prior to January 1991.

(4) You have not previously received
36 months of payments based on dis-
ability when drug addiction or alco-
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holism was a contributing factor mate-
rial to the determination of disability
(as described in §404.15635), regardless of
the number of entitlement periods you
may have had, or your current applica-
tion for widow’s or widower’s benefits
is not based on a disability where drug
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability.

(d) You are not entitled to an old-age
benefit that is equal to or larger than
the insured person’s primary insurance
amount.

(e) You are unmarried, unless for
benefits for months after 1983 you meet
one of the conditions in paragraphs
(e)(1) through (3) of this section:

(1) You remarried after you became
60 years old.

(2) You are now age 60 or older and
you meet both of the conditions in
paragraphs (e)(2)(i) and (ii) of this sec-
tion:

(i) You remarried after attaining age
50 but before attaining age 60.

(ii) At the time of the remarriage,
you were entitled to widow’s or wid-
ower’s benefits as a disabled widow or
widower.

(3) You are now at least age 50, but
not yet age 60 and you meet both of the
conditions in paragraphs (e)(3)(i) and
(ii) of this section:

(i) You remarried after attaining age
50.

(ii) You met the disability require-
ments in paragraph (c¢) of this section
at the time of your remarriage (i.e.,
your disability began within the speci-
fied time and before your remarriage).

[68 FR 4704, Jan. 30, 2003, as amended at 70
FR 61365, Oct. 24, 2005]

§404.336 How do I become entitled to
widow’s or widower’s benefits as a
surviving divorced spouse?

We will find you entitled to widow’s
or widower’s benefits as the surviving
divorced wife or the surviving divorced
husband of a person who died fully in-
sured if you meet the requirements in
paragraphs (a) through (e) of this sec-
tion:

(a) You are the insured’s surviving
divorced wife or surviving divorced
husband and you meet both of the con-
ditions in paragraphs (a)(1) and (2) of
this section:
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(1) You were validly married to the
insured under State law as described in
§404.345 or are deemed to have been val-
idly married as described in §404.346.

(2) You were married to the insured
for at least 10 years immediately be-
fore your divorce became final.

(b) You apply, except that you need
not apply again if you meet one of the
conditions in paragraphs (b)(1) through
(4) of this section:

(1) You are entitled to wife’s or hus-
band’s benefits for the month before
the month in which the insured dies
and you have attained full retirement
age (as defined in §404.409) or you are
not entitled to old-age or disability
benefits.

(2) You are entitled to mother’s or fa-
ther’s benefits for the month before the
month in which you attain full retire-
ment age (as defined in §404.409).

(3) You are entitled to wife’s or hus-
band’s benefits and to either old-age or
disability benefits in the month before
the month of the insured’s death, you
have not attained full retirement age
(as defined in §404.409) in the month of
death, and you have filed a Certificate
of Election in which you elect to re-
ceive reduced widow’s or widower’s
benefits.

(4) You applied in 1990 for widow’s or
widower’s benefits based on disability,
and you meet the requirements in both
paragraphs (b)(4)(i) and (ii) of this sec-
tion:

(i) You were entitled to disability in-
surance benefits for December 1990 or
eligible for supplemental security in-
come or federally administered State
supplementary payments, as specified
in subparts B and T of part 416 of this
chapter, respectively, for January 1991.

(ii) You were found not disabled for
any month based on the definition of
disability in §§404.1577 and 404.1578, as
in effect prior to January 1991, but
would have been entitled if the stand-
ard in §404.1505(a) had applied. (This ex-
ception to the requirement for filing an
application is effective only with re-
spect to benefits payable for months
after December 1990.)

(c) You are at least 60 years old; or
you are at least 50 years old and have
a disability as defined in §404.1505 and
you meet all of the conditions in para-
graphs (c)(1) through (4) of this section:

§404.336

(1) Your disability started not later
than 7 years after the insured died or 7
years after you were last entitled to
mother’s or father’s benefits or to wid-
ow’s or widower’s benefits based upon a
disability, whichever occurred last.

(2) Your disability continued during a
waiting period of 5 full consecutive
months, unless months beginning with
the first month of eligibility for sup-
plemental security income or federally
administered State supplementary
payments are counted, as explained in
the Exception in paragraph (c)(3) of
this section. This waiting period may
begin no earlier than the 17th month
before you applied; the fifth month be-
fore the insured died; or if you were
previously entitled to mother’s, fa-
ther’s, widow’s, or widower’s benefits,
the 5th month before your previous en-
titlement to benefits ended. If you were
previously entitled to widow’s or wid-
ower’s benefits based upon a disability,
no waiting period is required.

(3) Exception: For monthly benefits
payable for months after December
1990, if you were or have been eligible
for supplemental security income or
federally administered State supple-
mentary payments, as specified in sub-
parts B and T of part 416 of this chap-
ter, respectively, your disability does
not have to have continued through a
separate, full 5-month waiting period
before you may begin receiving bene-
fits. We will include as months of the 5-
month waiting period the months in a
period beginning with the first month
you received supplemental security in-
come or a federally administered State
supplementary payment and con-
tinuing through all succeeding months,
regardless of whether the months in
the period coincide with the months in
which your waiting period would have
occurred, or whether you continued to
be eligible for supplemental security
income or a federally administered
State supplementary payment after
the period began, or whether you met
the nondisability requirements for en-
titlement to widow’s or widower’s ben-
efits. However, we will not pay you
benefits under this provision for any
month prior to January 1991.
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(4) You have not previously received
36 months of payments based on dis-
ability when drug addiction or alco-
holism was a contributing factor mate-
rial to the determination of disability
(as described in §404.1535), regardless of
the number of entitlement periods you
may have had, or your current applica-
tion for widow’s or widower’s benefits
is not based on a disability where drug
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability.

(d) You are not entitled to an old-age
benefit that is equal to or larger than
the insured person’s primary insurance
amount.

(e) You are unmarried, unless for
benefits for months after 1983 you meet
one of the conditions in paragraphs
(e)(1) through (3) of this section:

(1) You remarried after you became
60 years old.

(2) You are now age 60 or older and
you meet both of the conditions in
paragraphs (e)(2)(i) and (ii) of this sec-
tion:

(i) You remarried after attaining age
50 but before attaining age 60.

(ii) At the time of the remarriage,
you were entitled to widow’s or wid-
ower’s benefits as a disabled widow or
widower.

(3) You are now at least age 50 but
not yet age 60 and you meet both of the
conditions in paragraphs (e)(3)(i) and
(ii) of this section:

(i) You remarried after attaining age
50.

(ii) You met the disability require-
ments in paragraph (c) of this section
at the time of your remarriage (i.e.,
your disability began within the speci-
fied time and before your remarriage).

[68 FR 4705, Jan. 30, 2003, as amended at 71
FR 24814, Apr. 27, 2006]

§404.337 When does my entitlement to
widow’s and widower’s benefits
start and end?

(a) We will find you entitled to wid-
ow’s or widower’s Dbenefits under
§404.335 or §404.336 beginning with the
first month covered by your applica-
tion in which you meet all other re-
quirements for entitlement.

(b) We will end your entitlement to
widow’s or widower’s benefits at the
earliest of the following times:
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(1) The month before the month in
which you become entitled to an old-
age benefit that is equal to or larger
than the insured’s primary insurance
amount.

(2) The second month after the
month your disability ends or, where
disability ends on or after December 1,
1980, the month before your termi-
nation month (§404.325). However your
payments are subject to the provisions
of paragraphs (c¢) and (d) of this sec-
tion.

NOTE: You may remain eligible for pay-
ment of benefits if you attained full retire-
ment age (as defined in §404.409) before your
termination month and you meet the other
requirements for widow’s or widower’s bene-
fits.

(3) If drug addiction or alcoholism is
a contributing factor material to the
determination of disability as de-
scribed in §404.1535, the month after
the 12th consecutive month of suspen-
sion for noncompliance with treatment
or after 36 months of benefits on that
basis when treatment is available re-
gardless of the number of entitlement
periods you may have had, unless you
are otherwise disabled without regard
to drug addiction or alcoholism.

(4) The month before the month in
which you die.

(¢)(1) Your benefits may be continued
after your impairment is no longer dis-
abling if—

(i) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services,
or other support services, as described
in §404.327(a) and (b);

(ii) You began participating in the
program before the date your disability
ended; and

(iii) We have determined under
§404.328 that your completion of the
program, or your continuation in the
program for a specified period of time,
will increase the likelihood that you
will not have to return to the dis-
ability benefit rolls.

(2) We generally will stop your bene-
fits with the earliest of these months—

(i) The month in which you complete
the program; or

(ii) The month in which you stop par-
ticipating in the program for any rea-
son (see §404.327(b) for what we mean
by ‘“‘participating’ in the program); or
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(iii) The month in which we deter-
mine under §404.328 that your con-
tinuing participation in the program
will no longer increase the likelihood
that you will not have to return to the
disability benefit rolls.

Exception to paragraph (c): In no case
will we stop your benefits with a
month earlier than the second month
after the month your disability ends,
provided that you meet all other re-
quirements for entitlement to and pay-
ment of benefits through such month.

(d) If, after November 1980, you have
a disabling impairment (§404.1511), we
will pay you benefits for all months in
which you do not do substantial gain-
ful activity during the reentitlement
period (§404.1592a) following the end of
your trial work period (§404.1592). If
you are unable to do substantial gain-
ful activity in the first month fol-
lowing the reentitlement period, we
will pay you benefits until you are able
to do substantial gainful activity.
(Earnings during your trial work pe-
riod do not affect the payment of your
benefits.) We will also pay you benefits
for the first month after the trial work
period in which you do substantial
gainful activity and the two succeeding
months, whether or not you do sub-
stantial gainful activity during those
succeeding months. After those three
months, we cannot pay you benefits for
any months in which you do substan-
tial gainful activity.

[68 FR 4706, Jan. 30, 2003, as amended at 70
FR 36506, June 24, 2005]

§404.338 Widow’s and widower’s bene-
fits amounts.

(a) Your monthly benefit is equal to
the insured person’s primary insurance
amount. If the insured person dies be-
fore reaching age 62 and you are first
eligible after 1984, we may compute a
special primary insurance amount to
determine the amount of the monthly
benefit (see §404.212(b)).

(b) We may increase your monthly
benefit amount if the insured person
delays filing for benefits or requests
voluntary suspension of benefits, and
thereby earns delayed retirement cred-
it (see §404.313), and/or works before
the year 2000 after reaching full retire-
ment age (as defined in §404.409(a)). The

§404.340

amount of your monthly benefit may
change as explained in §404.304.

(¢) Your monthly benefit will be re-
duced if the insured person chooses to
receive old-age benefits before reaching
full retirement age. If so, your benefit
will be reduced to the amount the in-
sured person would be receiving if
alive, or 82% percent of his or her pri-
mary insurance amount, whichever is
larger.

[70 FR 28811, May 19, 2005]

§404.339 How do I become entitled to
mother’s or father’s benefits as a
surviving spouse?

You may be entitled as the widow or
widower to mother’s or father’s bene-
fits on the earnings record of someone
who was fully or currently insured
when he or she died. You are entitled
to these benefits if—

(a) You are the widow or widower of
the insured and meet the conditions de-
scribed in §404.335(a);

(b) You apply for these benefits; or
you were entitled to wife’s benefits for
the month before the insured died;

(c) You are unmarried;

(d) You are not entitled to widow’s or
widower’s benefits, or to an old-age
benefit that is equal to or larger than
the full mother’s or father’s benefit;
and

(e) You have in your care the in-
sured’s child who is entitled to child’s
benefits and he or she is under 16 years
old or is disabled. Sections 404.348 and
404.349 describe when a child is in your
care.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21927, May 16, 1983; 73 FR 40967, July 17,
2008]

§404.340 How do I become entitled to
mother’s or father’s benefits as a
surviving divorced spouse?

You may be entitled to mother’s or
father’s benefits as the surviving di-
vorced wife or the surviving divorced
husband on the earnings record of
someone who was fully or currently in-
sured when she or he died. You are en-
titled to these benefits if—
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(a) You were validly married to the
insured under State law as described in
§404.345 or you were deemed to be val-
idly married as described in §404.346
but the marriage ended in a final di-
vorce and—

(1) You are the mother or father of
the insured’s child; or

(2) You were married to the insured
when either of you adopted the other’s
child or when both of you adopted a
child and the child was then under 18
years old;

(b) You apply for these benefits; or
you were entitled to wife’s or hus-
band’s benefits for the month before
the insured died;

(c) You are unmarried;

(d) You are not entitled to widow’s or
widower’s benefits, or to an old-age
benefit that is equal to or larger than
the full mother’s or father’s benefit;
and

(e) You have in your care the in-
sured’s child who is under age 16 or dis-
abled, is your natural or adopted child,
and is entitled to child’s benefits on
the insured person’s record. Sections
404.348 and 404.349 describe when a child
is in your care.

[44 FR 34481, June 15, 1979, as amended at 45
FR 68932, Oct. 17, 1980; 48 FR 21927, May 16,
1983; 58 FR 64891, Dec. 10, 1993; 73 FR 40967,
July 17, 2008]

§404.341 When mother’s and father’s
benefits begin and end.

(a) You are entitled to mother’s or
father’s benefits beginning with the
first month covered by your applica-
tion in which you meet all the other
requirements for entitlement.

(b) Your entitlement to benefits ends
with the month before the month in
which one of the following events first
occurs:

(1) You become entitled to a widow’s
or widower’s benefit or to an old-age
benefit that is equal to or larger than
the full mother’s or father’s benefit.

(2) There is no longer a child of the
insured who is under age 16 or disabled
and entitled to a child’s benefit on the
insured’s earnings record. (See para-
graph (c) of this section if you were en-
titled to mother’s or father’s benefits
for August 1981.) (If you no longer have
in your care a child who is under age 16
or disabled and entitled to child’s bene-
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fits on the insured’s earnings record,
your benefits may be subject to deduc-
tions as provided in §404.421.)

(3) You remarry. Your benefits will
not end, however, if you marry some-
one entitled to old-age, disability,
wife’s, husband’s, widow’s, widower’s,
father’s, mother’s, parent’s or disabled
child’s benefits.

(4) You die.

(c) If you were entitled to spouse’s
benefits on the basis of having a child
in care, or to mother’s or father’s bene-
fits for August 1981, your entitlement
will continue until September 1983,
until the child reaches 18 (unless dis-
abled) or is otherwise no longer enti-
tled to child’s benefits, or until one of
the events described in paragraph (b)
1), (3), or (4) of this section occurs,
whichever is earliest.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21927, May 16, 1983; 49 FR 24115, June 12,
1984; 58 FR 64891, Dec. 10, 1993; 64 FR 14608,
Mar. 26, 1999]

§404.342 Mother’s and father’s benefit
amounts.

Your mother’s or father’s monthly
benefit is equal to 75 percent of the in-
sured ©person’s primary insurance
amount. The amount of your monthly
benefit may change as explained in
§404.304.

§404.344 Your relationship by mar-
riage to the insured.

You may be eligible for benefits if
you are related to the insured person
as a wife, husband, widow, or widower.
To decide your relationship to the in-
sured, we look first to State laws. The
State laws that we use are discussed in
§404.345. If your relationship cannot be
established under State law, you may
still be eligible for benefits if your re-
lationship as the insured’s wife, hus-
band, widow, or widower is based upon
a deemed valid marriage as described in
§404.346.

§404.345 Your relationship as wife,
husband, widow, or widower under
State law.

To decide your relationship as the in-
sured’s wife or husband, we look to the
laws of the State where the insured had
a permanent home when you applied
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for wife’s or husband’s benefits. To de-
cide your relationship as the insured’s
widow or widower, we look to the laws
of the State where the insured had a
permanent home when he or she died.
If the insured’s permanent home is not
or was not in one of the 50 States, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, or American
Samoa, we look to the laws of the Dis-
trict of Columbia. For a definition of
permanent home, see §404.303. If you
and the insured were validly married
under State law at the time you apply
for wife’s or husband’s benefits or at
the time the insured died if you apply
for widow’s, widower’s, mother’s, or fa-
ther’s benefits, the relationship re-
quirement will be met. The relation-
ship requirement will also be met if
under State law you would be able to
inherit a wife’s, husband’s, widow’s, or
widower’s share of the insured’s per-
sonal property if he or she were to die
without leaving a will.

§404.346 Your relationship as wife,
husband, widow, or widower based
upon a deemed valid marriage.

(a) General. If your relationship as
the insured’s wife, husband, widow, or
widower cannot be established under
State law as explained in §404.345, you
may be eligible for benefits based upon
a deemed valid marriage. You will be
deemed to be the wife, husband, widow,
or widower of the insured if, in good
faith, you went through a marriage
ceremony with the insured that would
have resulted in a valid marriage ex-
cept for a legal impediment. A legal
impediment includes only an impedi-
ment which results because a previous
marriage had not ended at the time of
the ceremony or because there was a
defect in the procedure followed in con-
nection with the intended marriage.
For example, a defect in the procedure
may be found where a marriage was
performed through a religious cere-
mony in a country that requires a civil
ceremony for a valid marriage. Good
faith means that at the time of the
ceremony you did not know that a
legal impediment existed, or if you did
know, you thought that it would not
prevent a valid marriage.

(b) Entitlement based upon a deemed
valid marriage. To be entitled to bene-

§404.348

fits as a wife, husband, widow or wid-
ower as the result of a deemed valid
marriage, you and the insured must
have been living in the same household
(see §404.347) at the time the insured
died or, if the insured is living, at the
time you apply for benefits. However, a
marriage that had been deemed valid,
shall continue to be deemed valid if the
insured individual and the person enti-
tled to benefits as the wife or husband
of the insured individual are no longer
living in the same household at the
time of death of the insured individual.

[44 FR 34481, June 15, 1979, as amended at 45
FR 65540, Oct. 3, 1980; 48 FR 21927, May 16,
1983; 58 FR 64892, Dec. 10, 1993]

§404.347 “Living in the same house-
hold” defined.

Living in the same household means
that you and the insured customarily
lived together as husband and wife in
the same residence. You may be consid-
ered to be living in the same household
although one of you is temporarily ab-
sent from the residence. An absence
will be considered temporary if:

(a) It was due to service in the U.S.
Armed Forces;

(b) It was 6 months or less and nei-
ther you nor the insured were outside
of the United States during this time
and the absence was due to business,
employment, or confinement in a hos-
pital, nursing home, other medical in-
stitution, or a penal institution;

(c) It was for an extended separation,
regardless of the duration, due to the
confinement of either you or the in-
sured in a hospital, nursing home, or
other medical institution, if the evi-
dence indicates that you were sepa-
rated solely for medical reasons and
you otherwise would have resided to-
gether; or

(d) It was based on other cir-
cumstances, and it is shown that you
and the insured reasonably could have
expected to live together in the near
future.

[61 FR 41330, Aug. 8, 1996]
§404.348 When is a child living with
me in my care?

A child who has been living with you
for at least 30 days is in your care un-
less—
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(a) The child is in active military
service;

(b) The child is 16 years old or older
and not disabled;

(c) The child is 16 years old or older
with a mental disability, but you do
not actively supervise his or her activi-
ties and you do not make important
decisions about his or her needs, either
alone or with help from your spouse; or

(d) The child is 16 years old or older
with a physical disability, but it is not
necessary for you to perform personal
services for him or her. Personal serv-
ices are services such as dressing, feed-
ing, and managing money that the
child cannot do alone because of a dis-
ability.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21927, May 16, 1983; 73 FR 40967, July 17,
2008]

§404.349 When is a child living apart
from me in my care?

(a) In your care. A child living apart
from you is in your care if—

(1) The child lived apart from you for
not more than 6 months, or the child’s
current absence from you is not ex-
pected to last over 6 months;

(2) The child is under 16 years old,
you supervise his or her activities and
make important decisions about his or
her needs, and one of the following cir-
cumstances exist:

(i) The child is living apart because
of school but spends at least 30 days va-
cation with you each year unless some
event makes having the vacation un-
reasonable; and if you and the child’s
other parent are separated, the school
looks to you for decisions about the
child’s welfare;

(ii) The child is living apart because
of your employment but you make reg-
ular and substantial contributions to
his or her support; see §404.366(a) for a
definition of contributions for support;

(iii) The child is living apart because
of a physical disability that the child
has or that you have; or

(3) The child is 16 years old or older,
is mentally disabled, and you supervise
his or her activities, make important
decisions about his or her needs, and
help in his or her upbringing and devel-
opment.

(b) Not in your care. A child living
apart from you is not in your care if—
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(1) The child is in active military
service;

(2) The child is living with his or her
other parent;

(3) The child is removed from your
custody and control by a court order;

(4) The child is 16 years old or older,
is mentally competent, and either has
been living apart from you for 6
months or more or begins living apart
from you and is expected to be away
for more than 6 months;

(5) You gave your right to have cus-
tody and control of the child to some-
one else; or

(6) You are mentally disabled.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21927, May 16, 1983]

CHILD’S BENEFITS

§404.350 Who is entitled to child’s ben-
efits?

(a) General. You are entitled to
child’s benefits on the earnings record
of an insured person who is entitled to
old-age or disability benefits or who
has died if—

(1) You are the insured person’s child,
based upon a relationship described in
§§404.355 through 404.359;

(2) You are dependent on the insured,
as defined in §§404.360 through 404.365;

(3) You apply;

(4) You are unmarried; and

(5) You are under age 18; you are 18
years old or older and have a disability
that began before you became 22 years
old; or you are 18 years or older and
qualify for benefits as a full-time stu-
dent as described in §404.367.

(b) Entitlement preclusion for certain
disabled children. If you are a disabled
child as referred to in paragraph (a)(5)
of this section, and your disability was
based on a finding that drug addiction
or alcoholism was a contributing factor
material to the determination of dis-
ability (as described in §404.1535) and
your benefits ended after your receipt
of 36 months of benefits, you will not
be entitled to benefits based on dis-
ability for any month following such 36
months regardless of the number of en-
titlement periods you have had if, in
such following months, drug addiction
or alcoholism is a contributing factor
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material to the later determination of
disability (as described in §404.1535).

[44 FR 34481, June 15, 1979, as amended at 48
FR 21927, May 16, 1983; 60 FR 8146, Feb. 10,
1995; 61 FR 38363, July 24, 1996]

§404.351 Who may be reentitled to
child’s benefits?

If your entitlement to child’s bene-
fits has ended, you may be reentitled
on the same earnings record if you
have not married and if you apply for
reentitlement. Your reentitlement
may begin with—

(a) The first month in which you
qualify as a full-time student. (See
§404.367.)

(b) The first month in which you are
disabled, if your disability began before
you became 22 years old.

(c) The first month you are under a
disability that began before the end of
the 84th month following the month in
which your benefits had ended because
an earlier disability had ended; or

(d) With respect to benefits payable
for months beginning October 2004, you
can be reentitled to childhood dis-
ability benefits at anytime if your
prior entitlement terminated because
you ceased to be under a disability due
to the performance of substantial gain-
ful activity and you meet the other re-
quirements for reentitlement. The 84-
month time limit in paragraph (c) in
this section continues to apply if your
previous entitlement to childhood dis-
ability benefits terminated because of
medical improvement.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21927, May 16, 1983; 61 FR 38363, July 24,
1996; 71 FR 66865, Nov. 17, 2006]

§404.352 When does my entitlement to
child’s benefits begin and end?

(a) We will find your entitlement to
child’s benefits begins at the following
times:

(1) If the insured is deceased, with
the first month covered by your appli-
cation in which you meet all other re-
quirements for entitlement.

(2) If the insured is living and your
first month of entitlement is Sep-
tember 1981 or later, with the first
month covered by your application
throughout which you meet all other
requirements for entitlement.

§404.352

(3) If the insured is living and your
first month of entitlement is before
September 1981, with the first month
covered by your application in which
you meet all other requirements for en-
titlement.

(b) We will find your entitlement to
child’s benefits ends at the earliest of
the following times:

(1) With the month before the month
in which you become 18 years old, if
you are not disabled or a full-time stu-
dent.

(2) With the second month following
the month in which your disability
ends, if you become 18 years old and
you are disabled. If your disability ends
on or after December 1, 1980, your enti-
tlement to child’s benefits continues,
subject to the provisions of paragraphs
(¢) and (d) of this section, until the
month before your termination month
(§404.325).

(3) With the last month you are a
full-time student or, if earlier, with the
month before the month you become
age 19, if you become 18 years old and
you qualify as a full-time student who
is not disabled. If you become age 19 in
a month in which you have not com-
pleted the requirements for, or re-
ceived, a diploma or equivalent certifi-
cate from an elementary or secondary
school and you are required to enroll
for each quarter or semester, we will
find your entitlement ended with the
month in which the quarter or semes-
ter in which you are enrolled ends. If
the school you are attending does not
have a quarter or semester system
which requires reenrollment, we will
find your entitlement to benefits ended
with the month you complete the
course or, if earlier, the first day of the
third month following the month in
which you become 19 years old.

(4) With the month before the month
you marry. We will not find your bene-
fits ended, however, if you are age 18 or
older, disabled, and you marry a person
entitled to child’s benefits based on
disability or person entitled to old-age,
divorced wife’s, divorced husband’s,
widow’s, widower’s, mother’s, father’s,
parent’s, or disability benefits.

(5) With the month before the month
the insured’s entitlement to old-age or
disability benefits ends for a reason
other than death or the attainment of
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full retirement age (as defined in
§404.409). Exception: We will continue
your benefits if the insured person was
entitled to disability benefits based on
a finding that drug addiction or alco-
holism was a contributing factor mate-
rial to the determination of his or her
disability (as described in §404.1535),
the insured person’s benefits ended
after 36 months of payment (see
§404.316(e)) or 12 consecutive months of
suspension for noncompliance with
treatment (see §404.316(f)), and the in-
sured person remains disabled.

(6) With the month before the month
you die.

(7) With the month in which the di-
vorce between your parent (including
an adoptive parent) and the insured
stepparent becomes final if you are en-
titled to benefits as a stepchild and the
marriage between your parent (includ-
ing an adoptive parent) and the insured
stepparent ends in divorce.

(c) If you are entitled to benefits as a
disabled child age 18 or over and your
disability is based on a finding that
drug addiction or alcoholism was a
contributing factor material to the de-
termination of disability (as described
in §404.1535), we will find your entitle-
ment to benefits ended under the fol-
lowing conditions:

(1) If your benefits have been sus-
pended for a period of 12 consecutive
months for failure to comply with
treatment, with the month following
the 12 months unless you are otherwise
disabled without regard to drug addic-
tion or alcoholism (see §404.470(c)).

(2) If you have received 36 months of
benefits on that basis when treatment
is available, regardless of the number
of entitlement periods you may have
had, with the month following such 36-
month payment period unless you are
otherwise disabled without regard to
drug addiction or alcoholism.

(d)(1) Your benefits may be continued
after your impairment is no longer dis-
abling if—

(i) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services,
or other support services, as described
in §404.327(a) and (b);

(ii) You began participating in the
program before the date your disability
ended; and
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(iii) We have determined under
§404.328 that your completion of the
program, or your continuation in the
program for a specified period of time,
will increase the likelihood that you
will not have to return to the dis-
ability benefit rolls.

(2) We generally will stop your bene-
fits with the earliest of these months—

(i) The month in which you complete
the program; or

(ii) The month in which you stop par-
ticipating in the program for any rea-
son (see §404.327(b) for what we mean
by ‘“‘participating’ in the program); or

(iii) The month in which we deter-
mine under §404.328 that your con-
tinuing participation in the program
will no longer increase the likelihood
that you will not have to return to the
disability benefit rolls.

Ezxception to paragraph (d): In no case
will we stop your benefits with a
month earlier than the second month
after the month your disability ends,
provided that you meet all other re-
quirements for entitlement to and pay-
ment of benefits through such month.

(e) If, after November 1980, you have
a disabling impairment (§404.1511), we
will pay you benefits for all months in
which you do not do substantial gain-
ful activity during the reentitlement
period (§404.1592a) following the end of
your trial work period (§404.1592). If
you are unable to do substantial gain-
ful activity in the first month fol-
lowing the reentitlement period, we
will pay you benefits until you are able
to do substantial gainful activity.
(Earnings during your trial work pe-
riod do not affect the payment of your
benefits during that period.) We will
also pay you benefits for the first
month after the trial work period in
which you do substantial gainful activ-
ity and the two succeeding months,
whether or not you do substantial
gainful activity during those suc-
ceeding months. After those three
months, we cannot pay you benefits for
any months in which you do substan-
tial gainful activity.

[68 FR 4707, Jan. 30, 2003, as amended at 70
FR 36506, June 24, 2005; 75 FR 52621, Aug. 27,
2010]
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§404.353 Child’s benefit amounts.

(a) General. Your child’s monthly
benefit is equal to one-half of the in-
sured person’s primary insurance
amount if he or she is alive and three-
fourths of the primary insurance
amount if he or she has died. The
amount of your monthly benefit may
change as explained in §404.304.

(b) Entitlement to more than one ben-
efit. If you are entitled to a child’s ben-
efit on more than one person’s earnings
record, you will ordinarily receive only
the benefit payable on the record with
the highest primary insurance amount.
If your benefit before any reduction
would be larger on an earnings record
with a lower primary insurance
amount and no other person entitled to
benefits on any earnings record would
receive a smaller benefit as a result of
your receiving benefits on the record
with the Ilower primary insurance
amount, you will receive benefits on
that record. See §404.407(d) for a fur-
ther explanation. If you are entitled to
a child’s benefit and to other depend-
ent’s or survivor’s benefits, you can re-
ceive only the highest of the benefits.

[44 FR 34481, June 15, 1979; 44 FR 56691, Oct.
2, 1979, as amended at 48 FR 21928, May 16,
1983; 51 FR 12606, Apr. 14, 1986; 61 FR 38363,
July 24, 1996]

§404.354 Your relationship to the in-
sured.

You may be related to the insured
person in one of several ways and be
entitled to benefits as his or her child,
i.e., as a natural child, legally adopted
child, stepchild, grandchild,
stepgrandchild, or equitably adopted
child. For details on how we determine
your relationship to the insured per-
son, see §§404.355 through 404.359.

[63 FR 57593, Oct. 28, 1998]

§404.355 Who is the insured’s natural
child?

(a) Eligibility as a natural child. You
may be eligible for benefits as the in-
sured’s natural child if any of the fol-
lowing conditions is met:

(1) You could inherit the insured’s
personal property as his or her natural
child under State inheritance laws, as
described in paragraph (b) of this sec-
tion.

§404.355

(2) You are the insured’s natural
child and the insured and your mother
or father went through a ceremony
which would have resulted in a valid
marriage between them except for a
“‘legal impediment’” as described in
§404.346(a).

(3) You are the insured’s natural
child and your mother or father has
not married the insured, but the in-
sured has either acknowledged in writ-
ing that you are his or her child, been
decreed by a court to be your father or
mother, or been ordered by a court to
contribute to your support because you
are his or her child. If the insured is de-
ceased, the acknowledgment, court de-
cree, or court order must have been
made or issued before his or her death.
To determine whether the conditions of
entitlement are met throughout the
first month as stated in §404.352(a), the
written acknowledgment, court decree,
or court order will be considered to
have occurred on the first day of the
month in which it actually occurred.

(4) Your mother or father has not
married the insured but you have evi-
dence other than the evidence de-
scribed in paragraph (a)(3) of this sec-
tion to show that the insured is your
natural father or mother. Additionally,
you must have evidence to show that
the insured was either living with you
or contributing to your support at the
time you applied for benefits. If the in-
sured is not alive at the time of your
application, you must have evidence to
show that the insured was either living
with you or contributing to your sup-
port when he or she died. See §404.366
for an explanation of the terms ‘‘living
with”’ and ‘‘contributions for support.”

(b) Use of State Laws—(1) General. To
decide whether you have inheritance
rights as the natural child of the in-
sured, we use the law on inheritance
rights that the State courts would use
to decide whether you could inherit a
child’s share of the insured’s personal
property if the insured were to die
without leaving a will. If the insured is
living, we look to the laws of the State
where the insured has his or her perma-
nent home when you apply for benefits.
If the insured is deceased, we look to
the laws of the State where the insured
had his or her permanent home when

131



§404.356

he or she died. If the insured’s perma-
nent home is not or was not in one of
the 50 States, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam,
American Samoa, or the Northern Mar-
iana Islands, we will look to the laws of
the District of Columbia. For a defini-
tion of permanent home, see §404.303.
For a further discussion of the State
laws we use to determine whether you
qualify as the insured’s natural child,
see paragraphs (b)(3) and (b)(4) of this
section. If these laws would permit you
to inherit the insured’s personal prop-
erty as his or her child, we will con-
sider you the child of the insured.

(2) Standards. We will not apply any
State inheritance law requirement that
an action to establish paternity must
be taken within a specified period of
time measured from the worker’s death
or the child’s birth, or that an action
to establish paternity must have been
started or completed before the work-
er’s death. If applicable State inherit-
ance law requires a court determina-
tion of paternity, we will not require
that you obtain such a determination
but will decide your paternity by using
the standard of proof that the State
court would use as the basis for a de-
termination of paternity.

(3) Insured is living. If the insured is
living, we apply the law of the State
where the insured has his or her perma-
nent home when you file your applica-
tion for benefits. We apply the version
of State law in effect when we make
our final decision on your application
for benefits. If you do not qualify as a
child of the insured under that version
of State law, we look at all versions of
State law that were in effect from the
first month for which you could be en-
titled to benefits up until the time of
our final decision and apply the version
of State law that is most beneficial to
you.

(4) Insured is deceased. If the insured
is deceased, we apply the law of the
State where the insured had his or her
permanent home when he or she died.
We apply the version of State law in ef-
fect when we make our final decision
on your application for benefits. If you
do not qualify as a child of the insured
under that version of State law, we will
apply the version of State law that was
in effect at the time the insured died,
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or any version of State law in effect
from the first month for which you
could be entitled to benefits up until
our final decision on your application.
We will apply whichever version is
most beneficial to you. We use the fol-
lowing rules to determine the law in ef-
fect as of the date of death:

(i) If a State inheritance law enacted
after the insured’s death indicates that
the law would be retroactive to the
time of death, we will apply that law;
or

(ii) If the inheritance law in effect at
the time of the insured’s death was
later declared unconstitutional, we will
apply the State law which superseded
the unconstitutional law.

[63 FR 57593, Oct. 28, 1998]

§404.356 Who is the insured’s legally
adopted child?

You may be eligible for benefits as
the insured’s child if you were legally
adopted by the insured. If you were le-
gally adopted after the insured’s death
by his or her surviving spouse you may
also be considered the insured’s legally
adopted child. We apply the adoption
laws of the State or foreign country
where the adoption took place, not the
State inheritance laws described in
§404.355, to determine whether you are
the insured’s legally adopted child.

[44 FR 34481, June 15, 1979, as amended at 63
FR 57594, Oct. 28, 1998]

§404.357 Who
child?

You may be eligible for benefits as
the insured’s stepchild if, after your
birth, your natural or adopting parent
married the insured. You also may be
eligible as a stepchild if you were con-
ceived prior to the marriage of your
natural parent to the insured but were
born after the marriage and the in-
sured is not your natural parent. The
marriage between the insured and your
parent must be a valid marriage under
State law or a marriage which would
be valid except for a legal impediment
described in §404.346(a). If the insured
is alive when you apply, you must have
been his or her stepchild for at least 1
yvear immediately preceding the day
you apply. For purposes of determining
whether the conditions of entitlement

is the insured’s step-
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are met throughout the first month as
stated in §404.352(a)(2)(i), you will be
considered to meet the one year dura-
tion requirement throughout the
month in which the anniversary of the
marriage occurs. If the insured is not
alive when you apply, you must have
been his or her stepchild for at least 9
months immediately preceding the day
the insured died. This 9-month require-
ment will not have to be met if the
marriage between the insured and your
parent lasted less than 9 months under
one of the conditions described in
§404.335(a)(2)(1)—(iii).

[48 FR 21928, May 16, 1983, as amended at 64
FR 14608, Mar. 26, 1999; 70 FR 61365, Oct. 24,
2005]

§404.358 Who is the insured’s grand-
child or stepgrandchild?

(a) Grandchild and stepgrandchild de-
fined. You may be eligible for benefits
as the insured’s grandchild or
stepgrandchild if you are the natural
child, adopted child, or stepchild of a
person who is the insured’s child as de-
fined in §§404.355 through 404.357, or
§404.359. Additionally, for you to be eli-
gible as a grandchild or stepgrandchild,
your natural or adoptive parents must
have been either deceased or under a
disability, as defined in §404.1501(a), at
the time your grandparent or
stepgrandparent became entitled to
old-age or disability benefits or died; or
if your grandparent or stepgrandparent
had a period of disability that contin-
ued until he or she became entitled to
benefits or died, at the time the period
of disability began. If your parent is
deceased, for purposes of determining
whether the conditions of entitlement
are met throughout the first month as
stated in §404.352(a)(2)(i), your parent
will be considered to be deceased as of
the first day of the month of death.

(b) Legally adopted grandchild or
stepgrandchild. If you are the insured’s
grandchild or stepgrandchild and you
are legally adopted by the insured or
by the insured’s surviving spouse after
his or her death, you are considered an
adopted child and the dependency re-
quirements of §404.362 must be met.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21928, May 16, 1983]

§404.361

§404.359 Who is the insured’s equi-
tably adopted child?

You may be eligible for benefits as an
equitably adopted child if the insured
had agreed to adopt you as his or her
child but the adoption did not occur.
The agreement to adopt you must be
one that would be recognized under
State law so that you would be able to
inherit a child’s share of the insured’s
personal property if he or she were to
die without leaving a will. The agree-
ment must be in whatever form, and
you must meet whatever requirements
for performance under the agreement,
that State law directs. If you apply for
child’s benefits after the insured’s
death, the law of the State where the
insured had his or her permanent home
at the time of his or her death will be
followed. If you apply for child’s bene-
fits during the insured’s life, the law of
the State where the insured has his or
her permanent home at the time or
your application will be followed.

§404.360 When a child is dependent
upon the insured person.

One of the requirements for entitle-
ment to child’s benefits is that you be
dependent upon the insured. The evi-
dence you need to prove your depend-
ency is determined by how you are re-
lated to the insured. To prove your de-
pendency you may be asked to show
that at a specific time you lived with
the insured, that you received con-
tributions for your support from the
insured, or that the insured provided at
least one-half of your support. These
dependency requirements, and the time
at which they must be met, are ex-
plained in §§404.361 through 404.365. The
terms living with, contributions for sup-
port, and one-half support are defined in
§404.366.

§404.361 When a natural child is de-
pendent.

(a) Dependency of natural child. If you
are the insured’s natural child, as de-
fined in §404.355, you are considered de-
pendent upon him or her, except as
stated in paragraph (b) of this section.

(b) Dependency of natural child legally
adopted by someone other than the in-
sured. (1) Except as indicated in para-
graph (b)(2) of this section, if you are
legally adopted by someone other than
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the insured (your natural parent) dur-
ing the insured’s lifetime, you are con-
sidered dependent upon the insured
only if the insured was either living
with you or contributing to your sup-
port at one of the following times:

(i) When you applied;

(ii) When the insured died; or

(iii) If the insured had a period of dis-
ability that lasted until he or she be-
came entitled to disability or old-age
benefits or died, at the beginning of the
period of disability or at the time he or
she became entitled to disability or
old-age benefits.

(2) You are considered dependent
upon the insured (your natural parent)
if:

(1) You were adopted by someone
other than the insured after you ap-
plied for child’s benefits; or

(ii) The insured had a period of dis-
ability that lasted until he or she be-
came entitled to old-age or disability
benefits or died, and you are adopted
by someone other than the insured
after the beginning of that period of
disability.

[64 FR 14608, Mar. 26, 1999]

§404.362 When a legally adopted child
is dependent.

(a) General. If you were legally adopt-
ed by the insured before he or she be-
came entitled to old-age or disability
benefits, you are considered dependent
upon him or her. If you were legally
adopted by the insured after he or she
became entitled to old-age or disability
benefits and you apply for child’s bene-
fits during the life of the insured, you
must meet the dependency require-
ments stated in paragraph (b) of this
section. If you were legally adopted by
the insured after he or she became en-
titled to old-age or disability benefits
and you apply for child’s benefits after
the death of the insured, you are con-
sidered dependent upon him or her. If
you were adopted after the insured’s
death by his or her surviving spouse,
you may be considered dependent upon
the insured only under the conditions
described in paragraph (c) of this sec-
tion.

(b) Adoption by the insured after he or
she became entitled to benefits—(1) Gen-
eral. If you are legally adopted by the
insured after he or she became entitled
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to benefits and you are not the in-
sured’s natural child or stepchild, you
are considered dependent on the in-
sured during his or her lifetime only
if—

(1) You had not attained age 18 when
adoption proceedings were started, and
your adoption was issued by a court of
competent jurisdiction within the
United States; or

(ii) You had attained age 18 before
adoption proceedings were started;
your adoption was issued by a court of
competent jurisdiction within the
United States; and you were living
with or receiving at least one-half of
your support from the insured for the
year immediately preceding the month
in which your adoption was issued.

(2) Natural child and stepchild. If you
were legally adopted by the insured
after he or she became entitled to ben-
efits and you are the insured’s natural
child or stepchild, you are considered
dependent upon the insured.

(c) Adoption by the insured’s surviving
spouse—(1) General. If you are legally
adopted by the insured’s surviving
spouse after the insured’s death, you
are considered dependent upon the in-
sured as of the date of his or her death
if—

(i) You were either living with or re-
ceiving at least one-half of your sup-
port from the insured at the time of his
or her death; and,

(ii) The insured had started adoption
proceedings before he or she died; or if
the insured had not started the adop-
tion proceedings before he or she died,
his or her surviving spouse began and
completed the adoption within 2 years
of the insured’s death.

(2) Grandchild or stepgrandchild adopt-
ed by the insured’s surviving spouse. If
you are the grandchild or
stepgrandchild of the insured and any
time after the death of the insured you
are legally adopted by the insured’s
surviving spouse, you are considered
the dependent child of the insured as of
the date of his or her death if—

(i) Your adoption took place in the
United States;

(ii) At the time of the insured’s
death, your natural, adopting or step-
parent was not living in the insured’s
household and making regular con-
tributions toward your support; and
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(iii) You meet the dependency re-
quirements stated in § 404.364.

[44 FR 34481, June 15, 1979; 44 FR 56691, Oct.
2, 1979, as amended at 56 FR 24000, May 28,
1991; 57 FR 3938, Feb. 3, 1992]

§404.363 When is a stepchild depend-
ent?

If you are the insured’s stepchild, as
defined in §404.357, we consider you de-
pendent on him or her if you were re-
ceiving at least one-half of your sup-
port from him or her at one of these
times—

(a) When you applied;

(b) When the insured died; or

(c) If the insured had a period of dis-
ability that lasted until his or her
death or entitlement to disability or
old-age benefits, at the beginning of
the period of disability or at the time
the insured became entitled to bene-
fits.

[44 FR 34481, June 15, 1979, as amended at 75
FR 52621, Aug. 27, 2010]

§404.364 When is a grandchild or
stepgrandchild dependent?

If you are the insured’s grandchild or
stepgrandchild, as defined in
§404.358(a), you are considered depend-
ent upon the insured if—

(a) You began living with the insured
before you became 18 years old; and

(b) You were living with the insured
in the United States and receiving at
least one-half of your support from him
or her for the year before he or she be-
came entitled to old-age or disability
benefits or died; or if the insured had a
period of disability that lasted until he
or she became entitled to benefits or
died, for the year immediately before
the month in which the period of dis-
ability began. If you were born during
the 1l-year period, the insured must
have lived with you and provided at
least one-half of your support for sub-
stantially all of the period that begins
on the date of your birth. Paragraph (c)
of this section explains when the sub-
stantially all requirement is met.

(c) The ‘‘substantially all”’ require-
ment will be met if, at one of the times
described in paragraph (b) of this sec-
tion, the insured was living with you
and providing at least one-half of your
support, and any period during which
he or she was not living with you and

§404.366

providing one-half of your support did
not exceed the lesser of 3 months or
one-half of the period beginning with
the month of your birth.

[44 FR 34481, June 15, 1979, as amended at 73
FR 40967, July 17, 2008]

§404.365 When an equitably adopted
child is dependent.

If you are the insured’s equitably
adopted child, as defined in §404.359,
you are considered dependent upon him
or her if you were either living with or
receiving contributions for your sup-
port from the insured at the time of his
or her death. If your equitable adoption
is found to have occurred after the in-
sured became entitled to old-age or dis-
ability benefits, your dependency can-
not be established during the insured’s
life. If your equitable adoption is found
to have occurred before the insured be-
came entitled to old-age or disability
benefits, you are considered dependent
upon him or her if you were either liv-
ing with or receiving contributions for
your support from the insured at one of
these times—

(a) When you applied; or

(b) If the insured had a period of dis-
ability that lasted until he or she be-
came entitled to old-age or disability
benefits, at the beginning of the period
of disability or at the time the insured
became entitled to benefits.

§404.366 “Contributions for support,”
“one-half support,” and “living
with” the insured defined—deter-
mining first month of entitlement.

To be eligible for child’s or parent’s
benefits, and in certain Government
pension offset cases, you must be de-
pendent upon the insured person at a
particular time or be assumed depend-
ent upon him or her. What it means to
be a dependent child is explained in
§§404.360 through 404.365; what it means
to be a dependent parent is explained
in §404.370(f); and the Government pen-
sion offset is explained in §404.408a.
Your dependency upon the insured per-
son may be based upon whether at a
specified time you were receiving con-
tributions for your support or one-half of
your support from the insured person,
or whether you were living with him or
her. These terms are defined in para-
graphs (a) through (c) of this section.
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(a) Contributions for support. The in-
sured makes a contribution for your
support if the following conditions are
met:

(1) The insured gives some of his or
her own cash or goods to help support
you. Support includes food, shelter,
routine medical care, and other ordi-
nary and customary items needed for
your maintenance. The value of any
goods the insured contributes is the
same as the cost of the goods when he
or she gave them for your support. If
the insured provides services for you
that would otherwise have to be paid
for, the cash value of his or her serv-
ices may be considered a contribution
for your support. An example of this
would be work the insured does to re-
pair your home. The insured person is
making a contribution for your support
if you receive an allotment, allowance,
or benefit based upon his or her mili-
tary pay, veterans’ pension or com-
pensation, or social security earnings.

(2) Contributions must be made regu-
larly and must be large enough to meet
an important part of your ordinary liv-
ing costs. Ordinary living costs are the
costs for your food, shelter, routine
medical care, and similar necessities. If
the insured person only provides gifts
or donations once in a while for special
purposes, they will not be considered
contributions for your support. Al-
though the insured’s contributions
must be made on a regular basis, tem-
porary interruptions caused by cir-
cumstances beyond the insured per-
son’s control, such as illness or unem-
ployment, will be disregarded unless
during this interruption someone else
takes over responsibility for sup-
porting you on a permanent basis.

(b) One-half support. The insured per-
son provides one-half of your support if
he or she makes regular contributions
for your ordinary living costs; the
amount of these contributions equals
or exceeds one-half of your ordinary
living costs; and any income (from
sources other than the insured person)
you have available for support purposes
is one-half or less of your ordinary liv-
ing costs. We will consider any income
which is available to you for your sup-
port whether or not that income is ac-
tually used for your ordinary living
costs. Ordinary living costs are the
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costs for your food, shelter, routine
medical care, and similar necessities. A
contribution may be in cash, goods, or
services. The insured is not providing
at least one-half of your support unless
he or she has done so for a reasonable
period of time. Ordinarily we consider
a reasonable period to be the 12-month
period immediately preceding the time
when the one-half support requirement
must be met under the rules in
§§404.362(c)(1) and 404.363 (for child’s
benefits), in §404.370(f) (for parent’s
benefits) and in §404.408a(c) (for bene-
fits where the Government pension off-
set may be applied). A shorter period
will be considered reasonable under the
following circumstances:

(1) At some point within the 12-
month period, the insured either begins
or stops providing at least one-half of
your support on a permanent basis and
this is a change in the way you had
been supported up to then. In these cir-
cumstances, the time from the change
up to the end of the 12-month period
will be considered a reasonable period,
unless paragraph (b)(2) of this section
applies. The change in your source of
support must be permanent and not
temporary. Changes caused by seasonal
employment or customary visits to the
insured’s home are considered tem-
porary.

(2) The insured provided one-half or
more of your support for at least 3
months of the 12-month period, but was
forced to stop or reduce contributions
because of circumstances beyond his or
her control, such as illness or unem-
ployment, and no one else took over
the responsibility for providing at least
one-half of your support on a perma-
nent basis. Any support you received
from a public assistance program is not
considered as a taking over of responsi-
bility for your support by someone
else. Under these circumstances, a rea-
sonable period is that part of the 12-
month period before the insured was
forced to reduce or stop providing at
least one-half of your support.

(c) ““Living with’’ the insured. You are
living with the insured if you ordi-
narily live in the same home with the
insured and he or she is exercising, or
has the right to exercise, parental con-
trol and authority over your activities.
You are living with the insured during
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temporary separations if you and the
insured expect to live together in the
same place after the separation. Tem-
porary separations may include the in-
sured’s absence because of active mili-
tary service or imprisonment if he or
she still exercises parental control and
authority. However, you are not con-
sidered to be living with the insured if
you are in active military service or in
prison. If living with is used to establish
dependency for your eligibility to
child’s benefits and the date your ap-
plication is filed is used for estab-
lishing the point for determining de-
pendency, you must have been living
with the insured throughout the month
your application is filed in order to be
entitled to benefits for that month.

(d) Determining first month of entitle-
ment. In evaluating whether depend-
ency is established under paragraph
(a), (b), or (c¢) of this section, for pur-
poses of determining whether the con-
ditions of entitlement are met through-
out the first month as stated in
§404.352(a)(2)(i), we will not use the
temporary separation or temporary
interruption rules.

[44 FR 34481, June 15, 1979, as amended at 45
FR 65540, Oct. 3, 1980; 48 FR 21928, May 16,
1983; 52 FR 26955, July 17, 1987, 64 FR 14608,
Mar. 26, 1999]

§404.367 When you are a “full-time ele-
mentary or secondary school stu-
dent”.

You may be eligible for child’s bene-
fits if you are a full-time elementary
or secondary school student. For the
purposes of determining whether the
conditions of entitlement are met
throughout the first month as stated in
§404.352(a)(2)(i), if you are entitled as a
student on the basis of attendance at
an elementary or secondary school,
you will be considered to be in full-
time attendance for a month during
any part of which you are in full-time
attendance. You are a full-time ele-
mentary or secondary school student if
you meet all the following conditions:

(a) You attend a school which pro-
vides elementary or secondary edu-
cation as determined under the law of
the State or other jurisdiction in which
it is located. Participation in the fol-
lowing programs also meets the re-
quirements of this paragraph:

§404.367

(1) You are instructed in elementary
or secondary education at home in ac-
cordance with a home school law of the
State or other jurisdiction in which
you reside; or

(2) You are in an independent study
elementary or secondary education
program in accordance with the law of
the State or other jurisdiction in which
you reside which is administered by
the local school or school district/juris-
diction.

(b) You are in full-time attendance in
a day or evening noncorrespondence
course of at least 13 weeks duration
and you are carrying a subject load
which is considered full-time for day
students under the institution’s stand-
ards and practices. If you are in a home
schooling program as described in para-
graph (a)(1) of this section, you must
be carrying a subject load which is con-
sidered full-time for day students
under standards and practices set by
the State or other jurisdiction in which
you reside;

(c) To be considered in full-time at-
tendance, your scheduled attendance
must be at the rate of at least 20 hours
per week unless one of the exceptions
in paragraphs (c) (1) and (2) of this sec-
tion applies. If you are in an inde-
pendent study program as described in
paragraph (a)(2) of this section, your
number of hours spent in school at-
tendance are determined by combining
the number of hours of attendance at a
school facility with the agreed upon
number of hours spent in independent
study. You may still be considered in
full-time attendance if your scheduled
rate of attendance is below 20 hours per
week if we find that:

(1) The school attended does not
schedule at least 20 hours per week and
going to that particular school is your
only reasonable alternative; or

(2) Your medical condition prevents
you from having scheduled attendance
of at least 20 hours per week. To prove
that your medical condition prevents
you from scheduling 20 hours per week,
we may request that you provide ap-
propriate medical evidence or a state-
ment from the school.

(d) You are not being paid while at-
tending the school by an employer who
has requested or required that you at-
tend the school;
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(e) You are in grade 12 or below; and

(f) You are not subject to the provi-
sions in §404.468 for nonpayment of
benefits to certain prisoners and cer-
tain other inmates of publicly funded
institutions.

[48 FR 21928, May 16, 1983, as amended at 48
FR 55452, Dec. 13, 1983; 56 FR 35999, July 30,
1991; 61 FR 38363, July 24, 1996]

§404.368 When you are considered a
full-time student during a period of
nonattendance.

If you are a full-time student, your
eligibility may continue during a pe-
riod of nonattendance (including part-
time attendance) if all the following
conditions are met:

(a) The period of nonattendance is 4
consecutive months or less;

(b) You show us that you intend to
resume your studies as a full-time stu-
dent at the end of the period or at the
end of the period you are a full-time
student; and

(c) The period of nonattendance is
not due to your expulsion or suspen-
sion from the school.

[48 FR 21929, May 16, 1983]
PARENT’S BENEFITS

§404.370 Who is entitled to parent’s
benefits?

You may be entitled to parent’s bene-
fits on the earnings record of someone
who has died and was fully insured.
You are entitled to these benefits if all
the following conditions are met:

(a) You are related to the insured
person as his or her parent in one of
the ways described in §404.374.

(b) You are at least 62 years old.

(¢c) You have not married since the
insured person died.

(d) You apply.

(e) You are not entitled to an old-age
benefit equal to or larger than the par-
ent’s benefit amount.

(f) You were receiving at least one-
half of your support from the insured
at the time he or she died, or at the be-
ginning of any period of disability he
or she had that continued up to death.
See §404.366(b) for a definition of one-
half support. If you were receiving one-
half of your support from the insured
at the time of the insured’s death, you
must give us proof of this support with-
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in 2 years of the insured’s death. If you
were receiving one-half of your support
from the insured at the time his or her
period of disability began, you must
give us proof of this support within 2
years of the month in which the in-
sured filed his or her application for
the period of disability. You must file
the evidence of support even though
you may not be eligible for parent’s
benefits until a later time. There are
two exceptions to the 2-year filing re-
quirement:

(1) If there is a good cause for failure
to provide proof of support within the
2-year period, we will consider the
proof you give us as though it were
provided within the 2-year period. Good
cause does not exist if you were in-
formed of the need to provide the proof
within the 2-year period and you ne-
glected to do so or did not intend to do
s0. Good cause will be found to exist if
you did not provide the proof within
the time limit due to—

(i) Circumstances beyond your con-
trol, such as extended illness, mental
or physical incapacity, or a language
barrier;

(ii) Incorrect or incomplete informa-
tion we furnished you;

(iii) Your efforts to get proof of the
support without realizing that you
could submit the proof after you gave
us some other evidence of that support;
or

(iv) Unusual or unavoidable cir-
cumstances that show you could not
reasonably be expected to know of the
2-year time limit.

(2) The Soldiers’ and Sailors’ Civil
Relief Act of 1940 provides for extend-
ing the filing time.

§404.371 When parent’s benefits begin
and end.

(a) You are entitled to parent’s bene-
fits beginning with the first month
covered by your application in which
you meet all the other requirements
for entitlement.

(b) Your entitlement to benefits ends
with the month before the month in
which one of the following events first
occurs:

(1) You become entitled to an old-age
benefit equal to or larger than the par-
ent’s benefit.
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(2) You marry, unless your marriage
is to someone entitled to wife’s, hus-
band’s, widow’s, widower’s, mother’s,
father’s, parent’s or disabled child’s
benefits. If you marry a person entitled
to these benefits, the marriage does
not affect your benefits.

(3) You die.

[44 FR 34481, June 15, 1979, as amended at 49
FR 24116, June 12, 1984]

§404.373 Parent’s benefit amounts.

Your parent’s monthly benefit before
any reduction that may be made as ex-
plained in §404.304, is figured in one of
the following ways:

(a) One parent entitled. Your parent’s
monthly benefit is equal to 82 percent
of the insured person’s primary insur-
ance amount if you are the only parent
entitled to benefits on his or her earn-
ings record.

(b) More than one parent entitled. Your
parent’s monthly benefit is equal to 75
percent of the insured person’s primary
insurance amount if there is another
parent entitled to benefits on his or her
earnings record.

§404.374 Parent’s relationship to the
insured.

You may be eligible for benefits as
the insured person’s parent if—

(a) You are the mother or father of
the insured and would be considered his
or her parent under the laws of the
State where the insured had a perma-
nent home when he or she died;

(b) You are the adoptive parent of the
insured and legally adopted him or her
before the insured person became 16
years old; or

(c) You are the stepparent of the in-
sured and you married the insured’s
parent or adoptive parent before the in-
sured became 16 years old. The mar-
riage must be valid under the laws of
the State where the insured had his or
her permanent home when he or she
died. See §404.303 for a definition of per-
manent home.

§§404.380—404.384 [Reserved]
LUMP-SUM DEATH PAYMENT

§404.390 General.

If a person is fully or currently in-
sured when he or she dies, a lump-sum

§404.392

death payment of $2556 may be paid to
the widow or widower of the deceased if
he or she was living in the same house-
hold with the deceased at the time of
his or her death. If the insured is not
survived by a widow(er) who meets this
requirement, all or part of the $255 pay-
ment may be made to someone else as
described in §404.392.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21929, May 16, 1983; 61 FR 41330, Aug. 8,
1996]

§404.391 Who is entitled to the lump-
sum death payment as a widow or
widower who was living in the
same household?

You are entitled to the lump-sum
death payment as a widow or widower
who was living in the same household
if—

(a) You are the widow or widower of
the deceased insured individual based
upon a relationship described in
§404.345 or §404.346;

(b) You apply for this payment with-
in two years after the date of the in-
sured’s death. You need not apply
again if, in the month prior to the
death of the insured, you were entitled
to wife’s or husband’s benefits on his or
her earnings record; and

(c) You were living in the same
household with the insured at the time
of his or her death. The term living in
the same household is defined in
§404.347.

[44 FR 34481, June 15, 1979, as amended at 48
FR 21929, May 16, 1983]

§404.392 Who is entitled to the lump-
sum death payment when there is
no widow(er) who was living in the
same household?

(a) General. If the insured individual
is not survived by a widow(er) who
meets the requirements of §404.391, the
lump-sum death payment shall be paid
as follows:

(1) To a person who is entitled (or
would have been entitled had a timely
application been filed) to widow’s or
widower’s benefits (as described in
§404.335) or mother’s or father’s bene-
fits (as described in §404.339) on the
work record of the deceased worker for
the month of that worker’s death; or

(2) If no person described in (1) sur-
vives, in equal shares to each person
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who is entitled (or would have been en-
titled had a timely application been
filed) to child’s benefits (as described
in §404.350) on the work record of the
deceased worker for the month of that
worker’s death.

(b) Application requirement. A person
who meets the requirements of para-
graph (a)(1) of this section need not
apply to receive the lump-sum death
payment if, for the month prior to the
death of the insured, that person was
entitled to wife’s or husband’s benefits
on the insured’s earnings record. Oth-
erwise, an application must be filed
within 2 years of the insured’s death.

[48 FR 21929, May 16, 1983; 61 FR 41330, Aug.
8, 1996]

Subpart E—Deductions; Reduc-
tions; and Nonpayments of
Benefits

AUTHORITY: Secs. 202, 203, 204(a) and (e),
205(a) and (c), 216(1), 222(c), 223(e), 224, 225,
702(a)(5), and 1129A of the Social Security
Act (42 U.S.C. 402, 403, 404(a) and (e), 405(a)
and (c), 416(1), 422(c), 423(e), 424a, 425,
902(a)(5), and 1320a-8a); 48 U.S.C. 1801.

SOURCE: 32 FR 19159, Dec. 20, 1967, unless
otherwise noted.

§404.401 Deduction, reduction, and
nonpayment of monthly benefits or
lump-sum death payments.

Under certain conditions, the amount
of a monthly insurance benefit or the
lump-sum death payment as calculated
under the pertinent provisions of sec-
tions 202 and 203 of the Act (including
reduction for age under section 202(q)
of a monthly benefit) must be in-
creased or decreased to determine the
amount to be actually paid to a bene-
ficiary. Increases in the amount of a
monthly benefit or lump-sum death
payment are based upon recomputation
and recalculations of the primary in-
surance amount (see subpart C of this
part). A decrease in the amount of a
monthly benefit or lump-sum death
payment is required in the following
instances:

(a) Reductions. A reduction of a per-
son’s monthly benefit is required
where:

(1) The total amount of the monthly
benefits payable on an earnings record
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exceeds the maximum that may be paid
(see §404.403);

(2) An application for monthly bene-
fits is effective for a month during a
retroactive period, and the maximum
has already been paid for that month
or would be exceeded if such benefit
were paid for that month (see §404.406);

(3) An individual is entitled to old-
age or disability insurance benefits in
addition to any other monthly benefit
(see §404.407);

(4) An individual under full retire-
ment age (see §404.409) is concurrently
entitled to disability insurance bene-
fits and to certain public disability
benefits (see §404.408);

(5) An individual is entitled in a
month to a widow’s or widower’s insur-
ance benefit that is reduced under sec-
tion 202 (e)(4) or (£f)(5) of the Act and to
any other monthly insurance benefit
other than an old-age insurance benefit
(see §404.407(b)); or

(6) An individual is entitled in a
month to old-age, disability, wife’s,
husband’s, widow’s, or widower’s insur-
ance benefit and reduction is required
under section 202(q) of the Act (see
§404.410).

(b) Deductions. A deduction from a
monthly benefit or a lump-sum death
payment may be required because of:

(1) An individual’s earnings or work
(see §§404.415 and 404.417);

(2) Failure of certain beneficiaries re-
ceiving wife’s or mother’s insurance
benefits to have a child in her care (see
§404.421);

(3) The earnings or work of an old-
age insurance beneficiary where a wife,
husband, or child is also entitled to
benefits (see §§404.415 and 404.417);

(4) Failure to report within the pre-
scribed period either certain work out-
side the United States or not having
the care of a child (see §404.451);

(5) Failure to report within the pre-
scribed period earnings from work in
employment or self-employment (see
§404.453); or

(6) Certain taxes which were neither
deducted from the wages of maritime
employees nor paid to the Federal Gov-
ernment (see §404.457).

(c) Adjustments. We may adjust your
benefits to correct errors in payments
under title II of the Act. We may also
adjust your benefits if you received
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more than the correct amount due
under titles VIII or XVI of the Act. For
the title II rules on adjustment to your
benefits, see subpart F of this part. For
the rules on adjusting your benefits to
recover title VIII overpayments, see
§408.930 of this chapter. For the rules
on adjusting your benefits to recover
title XVI overpayments, see §416.572 of
this chapter.

(d) Nonpayments. Nonpayment of
monthly benefits may be required be-
cause:

(1) The individual is an alien who has
been outside the United States for
more than 6 months (see §404.460);

(2) The individual on whose earnings
record entitlement is based has been
deported (see §404.464);

(3) The individual is engaged in sub-
stantial gainful activity while entitled
to disability insurance benefits based
on ‘‘statutory blindness’’ (see §404.467);
or

(4) The individual has not provided
satisfactory proof that he or she has a
Social Security number or has not
properly applied for a Social Security
number (see §404.469).

(e) Recalculation. A reduction by re-
calculation of a benefit amount may be
prescribed because an individual has
been convicted of certain offenses (see
§404.465) or because the primary insur-
ance amount is recalculated (see sub-
part C of this part).

(f) Suspensions. Suspension of month-
ly benefits may be required pursuant to
section 203(h)(3) of the Act (the Social
Security Administration has informa-
tion indicating that work deductions
may reasonably be expected for the
year), or pursuant to section 225 of the
Act (the Social Security Administra-
tion has information indicating a bene-
ficiary is no longer disabled).

[40 FR 30813, July 23, 1975, as amended at 48
FR 37016, Aug. 16, 1983; 56 FR 41789, Aug. 23,
1991; 65 FR 16813, Mar. 30, 2000; 66 FR 38906,
July 26, 2001; 68 FR 40122, July 7, 2003; 69 FR
25955, May 10, 2004; 81 FR 19033, Apr. 4, 2016;
83 FR 21708, May 10, 2018]

§404.401a When we do not pay bene-
fits because of a disability bene-
ficiary’s work activity.

If you are receiving benefits because
you are disabled or blind as defined in
title II of the Social Security Act, we

§404.402

will stop your monthly benefits even
though you have a disabling impair-
ment (§404.1511), if you engage in sub-
stantial gainful activity during the re-
entitlement period (§404.1592a) fol-
lowing completion of the trial work pe-
riod (§404.1592). You will, however, be
paid benefits for the first month after
the trial work period in which you do
substantial gainful activity and the
two succeeding months, whether or not
you do substantial gainful activity in
those two months. If anyone else is re-
ceiving monthly benefits based on your
earnings record, that individual will
not be paid benefits for any month for
which you cannot be paid benefits dur-
ing the reentitlement period. Except as
provided in §404.471, earnings from
work activity during a trial work pe-
riod will not stop your benefits.

[49 FR 22271, May 29, 1984, as amended at 58
FR 64883, Dec. 10, 1993; 71 FR 66865, Nov. 17,
2006]

§404.402 Interrelationship of deduc-
tions, reductions, adjustments, and
nonpayment of benefits.

(a) Deductions, reductions, adjustment.
Deductions because of earnings or work
(see §§404.415 and 404.417); failure to
have a child ““in his or her care’ (see
§404.421); as a penalty for failure to
timely report noncovered work outside
the United States, failure to report
that he or she no longer has a child “‘in
his or her care,” or failure to timely
report earnings (see §§404.451 and
404.453); because of unpaid maritime
taxes (see §404.457); or nonpayments be-
cause of drug addiction and alcoholism
to individuals other than an insured in-
dividual who are entitled to benefits on
the insured individual’s earnings
record are made:

(1) Before making any reductions be-
cause of the marimum (see §404.403),

(2) Before applying the benefit round-
ing provisions (see §404.304(f)), and,

(3) Except for deductions imposed as
a penalty (see §§404.451 and 404.453), be-
fore making any adjustment necessary
because an error has been made in the
payment of benefits (see subpart F).
However, for purposes of charging ex-
cess earnings for taxable years begin-
ning after December 1960 or ending
after June 1961, see paragraph (b) of
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this section and §404.437 for reductions
that apply before such charging.

(b) Reductions, nonpayments. (1) Re-
duction because of the maximum (see
§404.403) is made:

(i) Before reduction because of simul-
taneous entitlement to old-age or dis-
ability insurance benefits and to other
benefits (see §404.407);

(ii) Before reduction in benefits for
age (see §§404.410 through 404.413);

(iii) Before adjustment necessary be-
cause an error has been made in the
payment of benefits (see subpart F of
this part);

(iv) Before reduction because of enti-
tlement to certain public disability
benefits provided under Federal, State,
or local laws or plans (see §404.408);

(v) Before nonpayment of an individ-
ual’s benefits because he is an alien liv-
ing outside the United States for 6
months (see §404.460), or because of de-
portation (see §404.464);

(vi) Before the redetermination of
the amount of benefit payable to an in-
dividual who has been convicted of cer-
tain offenses (see §404.465); and

(vii) Before suspension of benefits
due to earnings (see §404.456), for bene-
fits payable or paid for months after
December 1995 to a non-working auxil-
iary or survivor who resides in a dif-
ferent household than the working aux-
iliary or survivor whose benefits are
suspended.

(2) Reduction of benefits because of
entitlement to certain public disability
benefits (see §404.408) is made before de-
duction under section 203 of the Act re-
lating to work (see §§404.415, 404.417,
404.451, and 404.453) and failure to have
care of a child (see §§404.421 and
404.451).

(3) Reduction of the benefit of a
spouse who is receiving a Government
pension (see §404.408(a)) is made after
the withholding of payments as listed
in paragraph (d)(1) of this section and
after reduction because of receipt of
certain public disability benefits (para-
graph (b)(2) of this section).

(c) Alien outside the United States; de-
portation monpayment—deduction. If an
individual is subject to nonpayment of
a benefit for a month under §404.460 or
§404.464, no deduction is made from his
benefit for that month under §404.415,
§404.417, or §404.421, and no deduction is
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made because of that individual’s work
from the benefit of any person entitled
or deemed entitled to benefits under
§404.420, on his earnings record, for
that month.

(d) Order of priority—deductions and
other withholding provisions. Deductions
and other withholding provisions are
applied in accordance with the fol-
lowing order of priority:

(1) Current nonpayments under
§§404.460, 404.464, 404.465, 404.467, and
404.469;

(2) Current reductions under §404.408;

3) Current reductions under
§404.408a;

(4) Current deductions under §§404.417
and 404.421;

(5) Current withholding of benefits
under §404.456;

(6) Unpaid maritime tax deductions
(§404.457);

(7) Withholdings to recover overpay-
ments (see subpart F of this part);

(8) Penalty deductions under §§404.451
and 404.453.

[40 FR 30813, July 23, 1975, as amended at 44
FR 29047, May 18, 1979; 48 FR 37016, Aug. 16,
1983; 48 FR 46148, Oct. 11, 1983; 56 FR 41789,
Aug. 23, 1991; 60 FR 8146, Feb. 10, 1995; 68 FR
15659, Apr. 1, 2003; 68 FR 40122, July 7, 2003]

§404.403 Reduction where total
monthly benefits exceed maximum
family benefits payable.

(a) General. (1) The Social Security
Act limits the amount of monthly ben-
efits that can be paid for any month
based on the earnings of an insured in-
dividual. If the total benefits to which
all persons are entitled on one earnings
record exceed a maximum amount pre-
scribed by law, then those benefits
must be reduced so that they do not ex-
ceed that maximum.

(2) The method of determining the
total benefits payable (the family max-
imum) depends on when the insured in-
dividual died or became eligible, which-
ever is earlier. For purposes of this sec-
tion, the year in which the insured in-
dividual becomes eligible refers gen-
erally to the year in which the indi-
vidual attains age 62 or becomes dis-
abled. However, where eligibility or
death is in 1979 or later, the year of
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death, attainment of age 62, or begin-
ning of current disability does not con-
trol if the insured individual was enti-
tled to a disability benefit within the
12 month period preceding current eli-
gibility or death. Instead the year in
which the individual became eligible
for the former disability insurance ben-
efit is the year of eligibility.

(3) The benefits of an individual enti-
tled as a divorced spouse or surviving
divorced spouse will not be reduced
pursuant to this section. The benefits
of all other individuals entitled on the
same record will be determined under
this section as if no such divorced
spouse or surviving divorced spouse
were entitled to benefits.

(4) In any case where more than one
individual is entitled to benefits as the
spouse or surviving spouse of a worker
for the same month, and at least one of
those individuals is entitled based on a
marriage not valid under State law (see
§§404.345 and 404.346), the benefits of the
individual whose entitlement is based
on a valid marriage under State law
will not be reduced pursuant to this
section. The benefits of all other indi-
viduals entitled on the same record
(unless excluded by paragraph (a)(3) of
this section) will be determined under
this section as if such validly married
individual were not entitled to bene-
fits.

(5) When a person entitled on a work-
er’s earnings record is also entitled to
benefits on another earnings record, we
consider only the amount of benefits
actually due or payable on the work-
er’s record to the dually-entitled per-
son when determining how much to re-
duce total monthly benefits payable on
the worker’s earnings record because of
the maximum. We do not include, in
total benefits payable, any amount not
paid because of that person’s entitle-
ment on another earnings record (see
§404.407). The effect of this provision is
to permit payment of up to the full
maximum benefits to other bene-
ficiaries who are not subject to a de-
duction or reduction. (See §404.402 for
other situations where we apply deduc-
tions or reductions before reducing
total benefits for the maximum.)

Example 1: A wage earner, his wife and
child are entitled to benefits. The wage earn-
er’s primary insurance amount is $600.00. His
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maximum is $900.00. Due to the maximum
limit, the monthly benefits for the wife and
child must be reduced to $150.00 each. Their
original benefit rates are $300.00 each.

Maximum—g§900.00

Subtract primary insurance amount—3$600.00

Amount available for wife and child—=$300.00

Divide by 2—8$150.00 each for wife and child
The wife is also entitled to benefits on her

own record of $120.00 monthly. This reduces

her wife’s benefit to $30.00. The following

table illustrates this calculation.

Wife’s benefit, reduced for maximum—§150.00

Subtract reduction due to dual entitlement—
$120.00

Wife’s benefit—$30.00

In computing the total benefits payable on
the record, we disregard the $120.00 we can-
not pay the wife. This allows us to increase
the amount payable to the child to $270.00.
The table below shows the steps in our cal-
culation.

Amount available under maximum—$300.00

Subtract amount due wife after reduction
due to entitlement to her own benefit—
$30.00

Child’s benefit—$270.00

Example 2: A wage earner, his wife and 2
children are entitled to benefits. The wage
earner’s primary insurance amount is
$1,250.00. His maximum is $2,180.00. Due to
the maximum limit, the monthly benefits
for the wife and children must be reduced to
$310.00 each. Their original rates (50 percent
of the worker’s benefit) are $625.00 each. The
following shows the calculation.

Maximum—3$2,180.00

Subtract primary insurance amount—
$1,250.00

Amount available for wife and children—
$930.00

Divide by 3—$310 each for wife and children

The children are also entitled to benefits
on their own records. Child one is entitled to
$390.00 monthly and child two is entitled to
$280.00 monthly. This causes a reduction in
the benefit to child one to 0.00 and the ben-
efit to child two to $30.00. Again, the fol-
lowing illustrates the calculation.

Benefit payable to child 1 reduced for max-
imum—$310.00

Subtract reduction due to dual entitlement—
$390.00

Benefit payable to child 1—$0.00

Benefit payable to child 2, reduced for max-
imum—3$310.00

Subtract reduction for dual entitlement—
$280.00

Benefit payable to child 2—$30.00
In computing the total benefits payable on

the record, we consider only the benefits ac-

tually paid to the children, or $30. This al-

lows payment of an additional amount to the

wife, increasing her benefit to $625.00. This is

how the calculation works.
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Amount available under maximum for wife
and children—$930.00
Subtract amount due children after reduc-
tion due to entitlement to their own bene-
fits—$30.00
Amount available for wife—$900.00
Amount payable to wife (original benefit)—
$625.00
Example 3: A wage earner, his wife and 4
children are entitled to benefits. The wage
earner’s primary insurance amount is
$1,250.00. His maximum is $2,180.00. Due to
the maximum limit, the monthly benefits
for the wife and children must be reduced to
$186.00 each. Their original rates are $625.00
each. This is how the calculation works.

Maximum—$2,180.00

Subtract primary insurance amount—
$1,250.00

Amount available for wife and children—
$930.00

Divide by 5—8$186.00 each for wife and four
children
Two children are also entitled to benefits

on their own records. Child one is entitled to

$390.00 monthly and child two is entitled to

$280.00 monthly. This causes a reduction in

the benefit to child one to $0.00 and the ben-

efit to child two to $0.00. This calculation is

as follows.

Benefit to child 1, reduced for maximum—
$186.00

Subtract reduction due to dual entitlement—
$390.00

Benefit payable to child 1—$0.00

Benefit to child 2, reduced for maximum—
$186.00

Subtract reduction for dual entitlement—
$280.00

Benefit payable to child two—3$0.00
In computing the total benefits payable on

the record, we disregard the $372.00 we can-

not pay the children. This allows payment of

an additional amount to the wife, and the

two remaining children as follows:

Amount available under maximum for wife
and children—$930.00

Subtract amount due child one and child two
after reduction due to entitlement to their
own benefits—3$0.00

Amount available for wife and the other two
children—$930.00

Amount payable to the wife and each of the
remaining two children—$310.00

(b) Eligibility or death before 1979.
Where more than one individual is en-
titled to monthly benefits for the same
month on the same earnings record, a
reduction in the total benefits payable
for that month may be required (except
in cases involving a saving clause—see
§404.405) if the maximum family ben-
efit is exceeded. The maximum is ex-
ceeded if the total of the monthly bene-
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fits exceeds the amount appearing in
column V of the applicable table in sec-
tion 215(a) of the Act on the line on
which appears in column IV the pri-
mary insurance amount of the insured
individual whose earnings record is the
basis for the benefits payable. Where
the maximum is exceeded, the total
benefits for each month after 1964 are
reduced to the amount appearing in
column V. However, when any of the
persons entitled to benefits on the in-
sured individual’s earnings would, ex-
cept for the limitation described in
§404.353(b), be entitled to child’s insur-
ance benefits on the basis of the earn-
ings record of one or more other in-
sured individuals, the total benefits
payable may not be reduced to less
than the smaller of—

(1) The sum of the maximum
amounts of benefits payable on the
basis of the earnings records of all such
insured individuals, or

(2) The last figure in column V of the
applicable table in (or deemed to be in)
section 215(a) of the Act. The applicable
table refers to the table which is effec-
tive for the month the benefit is pay-
able.

(c) Eligible for old-age insurance bene-
fits or dies in 1979. If an insured indi-
vidual becomes eligible for old-age in-
surance benefits or dies in 1979, the
monthly maximum is as follows—

(1) 150 percent of the first $230 of the
individual’s primary insurance
amount, plus

(2) 272 percent of the primary insur-
ance amount over $230 but not over
$332, plus

(3) 134 percent of the primary insur-
ance amount over $332 but not over
$433, plus

(4) 175 percent of the primary insur-
ance amount over $433.

If the total of this computation is not
a multiple of $0.10, it will be rounded to
the next lower multiple of $0.10.

(d) Eligible for old-age insurance bene-
fits or dies after 1979. (1) If an insured in-
dividual becomes eligible for old-age
insurance benefits or dies after 1979,
the monthly maximum is computed as
in paragraph (c) of this section. How-
ever, the dollar amounts shown there
will be updated each year as average
earnings rise. This updating is done by
first dividing the average of the total
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wages (see §404.203(m)) for the second
year before the individual dies or be-
comes eligible, by the average of the
total wages for 1977. The result of that
computation is then multiplied by each
dollar amount in the formula in para-
graph (c) of this section. Each updated
dollar amount will be rounded to the
nearer dollar; if the amount is an exact
multiple of $0.50 (but not of $1), it will
be rounded to the next higher $1.

(2) Before November 2 of each cal-
endar year after 1978, the Commis-
sioner will publish in the FEDERAL
REGISTER the formula and updated dol-
lar amounts to be used for determining
the monthly maximum for the fol-
lowing year.

(d-1) Entitled to disability insurance
benefits after June 1980. If you first be-
come eligible for old-age or disability
insurance benefits after 1978 and first
entitled to disability insurance bene-
fits after June 1980, we compute the
monthly family maximum under a for-
mula which is different from that in
paragraphs (¢) and (d) of this section.
The computation under the new for-
mula is as follows:

(1) We take 85 percent of your aver-
age indexed monthly earnings and com-
pare that figure with your primary in-
surance amount (see §404.212 of this
part). We work with the larger of these
two amounts.

(2) We take 150 percent of your pri-
mary insurance amount.

(3) We compare the results of para-
graphs (d-1) (1) and (2) of this section.
The smaller amount is the monthly
family maximum. As a result of this
rule, the entitled spouse and children
of some workers will not be paid any
benefits because the family maximum
does not exceed the primary insurance
amount.

(e) Person entitled on more than one
record during years after 1978 and before
1984. (1) If any of the persons entitled
to monthly benefits on the earnings
record of an insured individual would,
except for the limitation described in
§404.353(b), be entitled to child’s insur-
ance benefits on the earnings record of
one or more other insured individuals,
the total benefits payable may not be
reduced to less than the smaller of—(i)
the sum of the maximum amounts of
benefits payable on the earnings
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records of all the insured individuals,
or (ii) 1.75 times the highest primary
insurance amount possible for that
month based on the average indexed
monthly earnings equal to one-twelfth
of the contribution and benefit base de-
termined for that year.

(2) If benefits are payable on the
earnings of more than one individual
and the primary insurance amount of
one of the insured individuals was com-
puted under the provisions in effect be-
fore 1979 and the primary insurance
amount of the others was computed
under the provisions in effect after
1978, the maximum monthly benefits
cannot be more than the amount com-
puted under paragraph (e)(1) of this
section.

(f) Person entitled on more than one
record for years after 1983. (1) If any per-
son for whom paragraphs (c) and (d)
would apply is entitled to monthly ben-
efits on the earnings record of an in-
sured individual would, except for the
limitation described in §404.353(b), be
entitled to child’s insurance benefits
on the earnings record of one or more
other insured individuals, the total
benefits payable to all persons on the
earnings record of any of those insured
individuals may not be reduced to less
than the smaller of:

(i) The sum of the maximum amounts
of benefits payable on the earnings
records of all the insured individuals,
or

(ii) 1.75 times the highest primary in-
surance amount possible for January
1983, or if later, January of the year
that the person becomes entitled or re-
entitled on more than one record.

This highest primary insurance
amount possible for that year will be
based on the average indexed monthly
earnings equal to one-twelfth of the
contribution and benefit base deter-
mined for that year. Thereafter, the
total monthly benefits payable to per-
sons on the earnings record of those in-
sured individuals will then be increased
only when monthly benefits are in-
creased because of cost-of-living ad-
justments (see §404.270ff).

(2) If benefits are payable on the
earnings of more than one individual
and the primary insurance amount of
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one of the insured individuals was com-
puted under the provisions in effect be-
fore 1979 and the primary insurance
amount of the other was computed
under the provisions in effect after
1978, the maximum monthly benefits
cannot be more than the amount com-
puted under paragraph (f)(1) of this sec-
tion.

(g) Person previously entitled to dis-
ability insurance benefits. If an insured
individual who was previously entitled
to disability insurance benefits be-
comes entitled to a ‘‘second entitle-
ment’”’ as defined in §404.250, or dies,
after 1995, and the insured individual’s
primary insurance amount is deter-
mined under §§404.251(a)(1),
404.251(b)(1), or 404.252(b), the monthly
maximum during the second entitle-
ment is determined under the following
rules:

(1) If the primary insurance amount
is determined under §§404.251(a)(1) or
404.251(b)(1), the monthly maximum
equals the maximum in the last month
of the insured individual’s earlier enti-
tlement to disability benefits, in-
creased by any cost-of-living or ad hoc
increases since then.

(2) If the primary insurance amount
is determined under §404.252(b), the
monthly maximum equals the max-
imum in the last month of the insured
individual’s earlier entitlement to dis-
ability benefits.

(3) Notwithstanding paragraphs (g)(1)
and (g)(2) of this section, if the second
entitlement is due to the insured indi-
vidual’s retirement or death, and the
monthly maximum in the last month
of the insured individual’s earlier enti-
tlement to disability benefits was com-
puted under paragraph (d-1) of this sec-
tion, the monthly maximum is equal to
the maximum that would have been de-
termined for the last month of such
earlier entitlement if computed with-
out regard for paragraph (d-1) of this
section.

[45 FR 1611, Jan. 8, 1980, as amended at 46 FR
25601, May 8, 1981; 48 FR 46148, Oct. 11, 1983;
51 FR 12606, Apr. 14, 1986; 58 FR 64892, Dec. 10,
1993; 62 FR 38450, July 18, 1997; 64 FR 17101,
Apr. 8, 1999; 64 FR 57775, Oct. 27, 1999; 65 FR
16813, Mar. 30, 2000]

20 CFR Ch. lll (4-1-20 Edition)

§404.404 How reduction for maximum
affects insured individual and other
persons entitled on his earnings
record.

If a reduction of monthly benefits is
required under the provisions of
§404.403, the monthly benefit amount of
each of the persons entitled to a
monthly benefits on the same earnings
record (with the exception of the indi-
vidual entitled to old-age or disability
insurance benefits) is proportionately
reduced so that the total benefits that
can be paid in 1 month (including an
amount equal to the primary insurance
amount of the old-age or disability in-
surance beneficiary, when applicable)
does not exceed the maximum family
benefit (except as provided in §404.405
where various savings clause provisions
are described).

§404.405 Situations where total bene-
fits can exceed maximum because
of “savings clause.”

The following provisions are savings
clauses and describe exceptions to the
rules concerning the maximum amount
payable on an individual’s earnings
record in a month as described in
§404.403. The effect of a savings clause is
to avoid lowering benefit amounts or
to guarantee minimum increases to
certain persons entitled on the earn-
ings record of the insured individual
when a statutory change has been
made that would otherwise disadvan-
tage them. The reduction described in
§404.403 does not apply in the following
instances:

(a)-(m) [Reserved]

(n) Months after August 1972. The re-
duction described in §404.403(a) shall
not apply to benefits for months after
August 1972 where two or more persons
were entitled to benefits for August
1972 based upon the filing of an applica-
tion in August 1972 or earlier and the
total of such benefits was subject to re-
duction for the maximum under
§404.403 (or would have been subject to
such reduction except for this para-
graph) for January 1971. In such a case,
maximum family benefits on the in-
sured individual’s earnings record for
any month after August 1972 may not
be less than the larger of:
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(1) The maximum family benefits for
such month determined under the ap-
plicable table in section 215(a) of the
Act (the applicable table in section
215(a) is that table which is effective
for the month the benefit is payable or
in the case of a lump-sum payment, the
month the individual died); or

(2) The total obtained by multiplying
each benefit for August 1972 after re-
duction for the maximum but before
deduction or reduction for age, by 120
percent and raising each such increased
amount, if it is not a multiple of 10
cents, to the next higher multiple of 10
cents.

(0) Months after December 1972. The re-
duction described in §404.403 shall not
apply to benefits for months after De-
cember 1972 in the following cases:

(1) In the case of a redetermination of
widow’s or widower’s benefits, the re-
duction described in §404.403 shall not
apply if:

(i) Two or more persons were entitled
to benefits for December 1972 on the
earnings records of a deceased indi-
vidual and at least one such person is
entitled to benefits as the deceased in-
dividual’s widow or widower for Decem-
ber 1972 and for January 1973; and

(ii) The total of benefits to which all
persons are entitled for January 1973 is
reduced (or would be reduced if deduc-
tions were not applicable) for the max-
imum under §404.403.

In such case, the benefit of each person
referred to in paragraph (0)(1)(i) of this
section for months after December 1972
shall be no less than the amount it
would have been if the widow’s or wid-
ower’s benefit had not been redeter-
mined under the Social Security
Amendments of 1972.

(2) In the case of entitlement to
child’s benefits based upon disability
which began between ages 18 and 22 the
reduction described in §404.403 shall
not apply if:

(i) One or more persons were entitled
to benefits on the insured individual’s
earnings record for December 1972
based upon an application filed in that
month or earlier; and

(ii) One or more persons not included
in paragraph (0)(2)(i) of this section are
entitled to child’s benefits on that
earnings record for January 1973 based
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upon disability which began in the pe-
riod from ages 18 to 22; and

(iii) The total benefits to which all
persons are entitled on that record for
January 1973 is reduced (or would be re-
duced if deductions were not applica-
ble) for the maximum under §404.403.

In such case, the benefit of each person
referred to in paragraph (0)(2)(i) of this
section for months after December 1972
shall be no less than the amount it
would have been if the person entitled
to child’s benefits based upon disability
in the period from ages 18 to 22 were
not so entitled.

(3) In the case of entitlement of cer-
tain surviving divorced mothers, the
reduction described in §404.403 shall
not apply if:

(i) One or more persons were entitled
to benefits on the insured individual’s
earnings record for December 1972
based upon an application filed in De-
cember 1972 or earlier; and

(ii) One or more persons not included
in paragraph (0)(3)(i) of this section are
entitled to benefits on that earnings
record as a surviving divorced mother
for a month after December 1972; and

(iii) The total of benefits to which all
persons are entitled on that record for
any month after December 1972 is re-
duced (or would be reduced if deduc-
tions were not applicable) for the max-
imum under §404.403.

In such case, the benefit of each such
person referred to in paragraph (0)(3)(i)
of this section for months after Decem-
ber 1972 in which any person referred to
in paragraph (0)(3)(ii) of this section is
entitled shall be no less than it would
have been if the person(s) referred to in
paragraph (0)(3)(ii) of this section had
not become entitled to benefits.

(p) Months after December 1973. The re-
duction described in §404.403 shall not
apply to benefits for months after De-
cember 1973 where two or more persons
were entitled to monthly benefits for
January 1971 or earlier based upon ap-
plications filed in January 1971 or ear-
lier, and the total of such benefits was
subject to reduction for the maximum
under §404.403 for January 1971 or ear-
lier. In such a case, maximum family
benefits payable on the insured individ-
ual’s earnings record for any month
after January 1971 may not be less than
the larger of:
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(1) The maximum family benefit for
such month shown in the applicable
table in section 215(a) of the Act (the
applicable table in section 215(a) of the
Act is that table which is effective for
the month the benefit is payable or in
the case of a lump-sum payment, the
month the individual died); or

(2) The largest amount which has
been determined payable for any
month for persons entitled to benefits
on the insured individual’s earnings
records; or

(3) In the case of persons entitled to
benefits on the insured individual’s
earnings record for the month imme-
diately preceding the month of a gen-
eral benefit or cost-of-living increase
after September 1972, an amount equal
to the sum of the benefit amount for
each person (excluding any part of an
old-age insurance benefit increased be-
cause of delayed retirement under the
provisions of §404.305(a) for the month
immediately before the month of in-
crease in the primary insurance
amount (after reduction for the family
maximum but before deductions or re-
ductions for age) multiplied by the per-
centage of increase. Any such increased
amount, if it is not a multiple of $0.10,
will be raised to the next higher mul-
tiple of $0.10 for months before June
1982 and reduced to the next lower mul-
tiple of $0.10 for months after May 1982.

(a) Months after May 1978. The family
mazximum for months after May 1978 is
figured for all beneficiaries just as it
would have been if none of them had
gotten a benefit increase because of the
retirement credit if:

(1) One or more persons were entitled
(without the reduction required by
§404.406) to monthly benefits for May
1978 on the wages and self-employment
income of a deceased wage earner;

(2) The benefit for June 1978 of at
least one of those persons is increased
by reason of a delayed retirement cred-
it (see §404.330(b)(4) or §404.333(b)(4));
and

(3) The total amount of monthly ben-
efits to which all those persons are en-
titled is reduced because of the max-
imum or would be so reduced except for
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certain restrictions (see §404.403 and
§404.402(a)).

[32 FR 19159, Dec. 20, 1967, as amended at 40
FR 30814, July 23, 1975; 43 FR 8132, Feb. 28,
1978; 43 FR 29277, July 7, 1978; 48 FR 46148,
Oct. 11, 1983]

§404.406 Reduction for maximum be-
cause of retroactive effect of appli-
cation for monthly benefits.

Under the provisions described in
§404.403, beginning with the month in
which a person files an application and
becomes entitled to benefits on an in-
sured individual’s earnings record, the
benefit rate of other persons entitled
on the same earnings record (aside
from the individual on whose earnings
record entitlement is based) are ad-
justed downward, if necessary, so that
the maximum benefits payable on one
earnings record will not be exceeded.
An application may also be effective
(retroactively) for benefits for months
before the month of filing (see §404.603).
For any month before the month of fil-
ing, however, benefits that have been
previously certified by the Administra-
tion for payment to other persons (on
the same earnings record) are not
changed. Rather, the benefit payment
of the person filing the application in
the later month is reduced for each
month of the retroactive period to the
extent that may be necessary, so that
no earlier payment to some other per-
son is made erroneous. This means that
for each month of the retroactive pe-
riod the amount payable to the person
filing the later application is the dif-
ference, if any, between (a) the total
amount of benefits actually certified
for payment to other persons for that
month, and (b) the maximum amount
of benefits payable for that month to
all persons, including the person filing
later.

[32 FR 19159, Dec. 20, 1967, as amended at 64
FR 14608, Mar. 26, 1999]

§404.407 Reduction because of entitle-
ment to other benefits.

(a) Entitlement to old-age or disability
insurance benefit and other monthly ben-
efit. If an individual is entitled to an
old-age insurance benefit or disability
insurance benefit for any month after
August 1958 and to any other monthly
benefit payable under the provisions of
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title II of the Act (see subpart D of this
part) for the same month, such other
benefit for the month, after any reduc-
tion under section 202(q) of the Act be-
cause of entitlement to such benefit for
months before retirement age and any
reduction under section 203(a) of the
Act, is reduced (but not below zero) by
an amount equal to such old-age insur-
ance benefit (after reduction under sec-
tion 202(q) of the Act) or such dis-
ability insurance benefit, as the case
may be.

(b) Entitlement to widow’s or widower’s
benefit and other monthly benefit. If an
individual is entitled for any month
after August 1965 to a widow’s or wid-
ower’s insurance benefit under the pro-
visions of section 202 (e)(4) or (£f)(5) of
the Act and to any other monthly ben-
efit payable under the provisions of
title II of the Act (see subpart D) for
the same month, except an old-age in-
surance benefit, such other insurance
benefit for that month, after any re-
duction under paragraph (a) of this sec-
tion, any reduction for age under sec-
tion 202(q) of the Act, and any reduc-
tion under the provisions described in
section 203(a) of the Act, shall be re-
duced, but not below =zero, by an
amount equal to such widow’s or wid-
ower’s insurance benefit after any re-
duction or reductions under paragraph
(a) of this section or section 203(a) of
the Act.

(c) Entitlement to old-age insurance
benefit and disability insurance benefit.
Any individual who is entitled for any
month after August 1965 to both an old-
age insurance benefit and a disability
insurance benefit shall be entitled to
only the larger of such benefits for
such month, except that where the in-
dividual so elects, he or she shall in-
stead be entitled to only the smaller of
such benefits for such month. Only a
person defined in §404.612 (a), (c), or (d)
may make the above described elec-
tion.

(d) Child’s insurance benefits. A child
may, for any month, be simultaneously
entitled to a child’s insurance benefit
on more than one individual’s earnings
if all the conditions for entitlement de-
scribed in §404.350 are met with respect
to each claim. Where a child is simul-
taneously entitled to child’s insurance
benefits on more than one earnings
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record, the general rule is that the
child will be paid an amount which is
based on the record having the highest
primary insurance amount. However,
the child will be paid a higher amount
which is based on the earnings record
having a lower primary insurance
amount if no other beneficiary entitled
on any record would receive a lower
benefit because the child is paid on the
record with the lower primary insur-
ance amount. (See §404.353(b).)

(e) Entitlement to more than one benefit
where not all benefits are child’s insur-
ance benefits and no benefit is an old-age
or disability insurance benefit. If an indi-
vidual (other than an individual to
whom section 202 (e)(4) or (f)(5) of the
Act applies) is entitled for any month
to more than one monthly benefit pay-
able under the provisions of this sub-
part, none of which is an old-age or dis-
ability insurance benefit and all of
which are not child’s insurance bene-
fits, only the greater of the monthly
benefits to which he would (but for the
provisions of this paragraph) otherwise
be entitled is payable for such month.
For months after August 1965, an indi-
vidual who is entitled for any month to
more than one widow’s or widower’s in-
surance benefit to which section 202
(e)(4) or (f)(b) of the Act applies is enti-
tled to only one such benefit for such
month, such benefit to be the largest of
such benefits.

[32 FR 19159, Dec. 20, 1967, as amended at 51
FR 12606, Apr. 14, 1986; 54 FR 5603, Feb. 6,
1989]

§404.408 Reduction of benefits based
on disability on account of receipt
of certain other disability benefits
provided under Federal, State, or
local laws or plans.

(a) When reduction required. Under
section 224 of the Act, a disability in-
surance benefit to which an individual
is entitled under section 223 of the Act
for a month (and any monthly benefit
for the same month payable to others
under section 202 on the basis of the
same earnings record) is reduced (ex-
cept as provided in paragraph (b) of
this section) by an amount determined
under paragraph (c) of this section if:

(1) The individual first became enti-
tled to disability insurance benefits
after 19656 but before September 1981
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based on a period of disability that
began after June 1, 1965, and before
March 1981, and

(i) The individual entitled to the dis-
ability insurance benefit is also enti-
tled to periodic benefits under a work-
ers’ compensation law or plan of the
United States or a State for that
month for a total or partial disability
(whether or not permanent), and

(ii) The Commissioner has, in a
month before that month, received a
notice of the entitlement, and

(iii) The individual has not attained
age 62, or

(2) The individual first became enti-
tled to disability insurance benefits
after August 1981 based on a disability
that began after February 1981, and

(i) The individual entitled to the dis-
ability insurance benefit is also, for
that month, concurrently entitled to a
periodic benefit (including workers’
compensation or any other payments
based on a work relationship) on ac-
count of a total or partial disability
(whether or not permanent) under a
law or plan of the United States, a
State, a political subdivision, or an in-
strumentality of two or more of these
entities, and

(ii) The individual has not attained
full retirement age as defined in
§404.409.

(b) When reduction not made. (1) The
reduction of a benefit otherwise re-
quired by paragraph (a)(l) of this sec-
tion is not made if the workers’ com-
pensation law or plan under which the
periodic benefit is payable provides for
the reduction of such periodic benefit
when anyone is entitled to a benefit
under title IT of the Act on the basis of
the earnings record of an individual en-
titled to a disability insurance benefit
under section 223 of the Act.

(2) The reduction of a benefit other-
wise required by paragraph (a)(2) of
this section is not to be made if:

(i) The law or plan under which the
periodic public disability benefit is
payable provides for the reduction of
that benefit when anyone is entitled to
a benefit under title II of the Act on
the basis of the earnings record of an
individual entitled to a disability in-
surance benefit under section 223 of the
Act and that law or plan so provided on
February 18, 1981. (The reduction re-
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quired by paragraph (a)(2) of this sec-
tion will not be affected by public dis-
ability reduction provisions not actu-
ally in effect on this date or by changes
made after February 18, 1981, to provi-
sions that were in effect on this date
providing for the reduction of benefits
previously not subject to a reduction);
or

(ii) The benefit is a Veterans Admin-
istration benefit, a public disability
benefit (except workers’ compensation)
payable to a public employee based on
employment covered under Social Se-
curity, a public benefit based on need,
or a wholly private pension or private
insurance benefit.

(c) Amount of reduction—(1) General.
The total of benefits payable for a
month under sections 223 and 202 of the
Act to which paragraph (a) of this sec-
tion applies is reduced monthly (but
not below zero) by the amount by
which the sum of the monthly dis-
ability insurance benefits payable on
the disabled individual’s earnings
record and the other public disability
benefits payable for that month ex-
ceeds the higher of:

(i) Bighty percent of his average cur-
rent earnings, as defined in paragraph
(c)(3) of this section, or

(ii) The total of such individual’s dis-
ability insurance benefit for such
month and all other benefits payable
for such month based on such individ-
ual’s earnings record, prior to reduc-
tion under this section.

(2) Limitation on reduction. In no case
may the total of monthly benefits pay-
able for a month to the disabled worker
and to the persons entitled to benefits
for such month on his earnings record
be less than:

(i) The total of the benefits payable
(after reduction under paragraph (a) of
this section) to such beneficiaries for
the first month for which reduction
under this section is made, and

(ii) Any increase in such benefits
which is made effective for months
after the first month for which reduc-
tion under this section is made.

(3) Average current earnings defined. (1)
Beginning January 1, 1979, for purposes
of this section, an individual’s average
current earnings is the largest of either
paragraph (¢)(3)(1) (a), (b) or (c) of this
section (after reducing the amount to
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the next lower multiple of $1 when the
amount is not a multiple of $1):

(A) The average monthly wage (de-
termined under section 215(b) of the
Act as in effect prior to January 1979)
used for purposes of computing the in-
dividual’s disability insurance benefit
under section 223 of the Act;

(B) One-sixtieth of the total of the in-
dividual’s wages and earnings from
self-employment, without the limita-
tions under sections 209(a) and 211(b)(1)
of the Act (see paragraph (c)(3)(ii) of
this section), for the 5 consecutive cal-
endar years after 1950 for which the
wages and earnings from self-employ-
ment were highest; or

(C) One-twelfth of the total of the in-
dividual’s wages and earnings from
self-employment, without the limita-
tions under sections 209(a) and 211(b)(1)
of the Act (see paragraph (c¢)(3)(ii) of
this section), for the calendar year in
which the individual had the highest
wages and earnings from self-employ-
ment during the period consisting of
the calendar year in which the indi-
vidual became disabled and the 5 years
immediately preceding that year. Any
amount so computed which is not a
multiple of $1 is reduced to the next
lower multiple of $1.

(ii) Method of determining calendar
year earnings in excess of the limitations
under sections 209(a) and 211(b)(1) of the
Act. For the purposes of paragraph
(¢)(3)(i) of this section, the extent by
which the wages or earnings from self-
employment of an individual exceed
the maximum amount of earnings cred-
itable under sections 209(a) and
211(b)(1) of the Act in any calendar
year after 1950 and before 1978 will ordi-
narily be estimated on the basis of the
earnings information available in the
records of Administration. (See subpart
I of this part.) If an individual provides
satisfactory evidence of his actual
earnings in any year, the extent, if
any, by which his earnings exceed the
limitations under sections 209(a) and
211(b)(1) of the Act shall be determined
by the use of such evidence instead of
by the use of estimates.

(4) Reentitlement to disability insurance
benefits. If an individual’s entitlement
to disability insurance benefits termi-
nates and such individual again be-
comes entitled to disability insurance
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benefits, the amount of the reduction
is again computed based on the figures
specified in this paragraph (c) applica-
ble to the subsequent entitlement.

(5) Computing disability insurance ben-
efits. When reduction is required, the
total monthly Social Security dis-
ability insurance benefits payable after
reduction can be more easily computed
by subtracting the monthly amount of
the other public disability benefit from
the higher of paragraph (c)(1) (i) or (ii).
This is the method employed in the ex-
amples used in this section.

(d) Items mnot counted for reduction.
Amounts paid or incurred, or to be in-
curred, by the individual for medical,
legal, or related expenses in connection
with the claim for public disability
payments (see §404.408 (a) and (b)) or
the injury or occupational disease on
which the public disability award or
settlement agreement is based, are ex-
cluded in computing the reduction
under paragraph (a) of this section to
the extent they are consonant with the
applicable Federal, State, or local law
or plan and reflect either the actual
amount of expenses already incurred or
a reasonable estimate, given the cir-
cumstances in the individual’s case, of
future expenses. Any expenses not es-
tablished by evidence required by the
Administration or not reflecting a rea-
sonable estimate of the individual’s ac-
tual future expenses will not be ex-
cluded. These medical, legal, or related
expenses may be evidenced by the pub-
lic disability award, compromise agree-
ment, a court order, or by other evi-
dence as the Administration may re-
quire. This other evidence may consist
of:

(1) A detailed statement by the indi-
vidual’s attorney, physician, or the em-
ployer’s insurance carrier; or

(2) Bills, receipts, or canceled checks;
or

(3) Other clear and convincing evi-
dence indicating the amount of ex-
penses; or

(4) Any combination of the foregoing
evidence from which the amount of ex-
penses may be determinable.

(e) Certification by individual con-
cerning eligibility for public disability
benefits. Where it appears that an indi-
vidual may be eligible for a public dis-
ability benefit which would give rise to
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a reduction under paragraph (a) of this
section, the individual may be re-
quired, as a condition of certification
for payment of any benefit under sec-
tion 223 of the Act to any individual for
any month, and of any benefit under
section 202 of the Act for any month
based on such individual’s earnings
record, to furnish evidence as requested
by the Administration and to certify as
to:

(1) Whether he or she has filed or in-
tends to file any claim for a public dis-
ability benefit, and

(2) If he or she has so filed, whether
there has been a decision on the claim.
The Commissioner may rely, in the ab-
sence of evidence to the contrary, upon
a certification that he or she has not
filed and does not intend to file such a
claim, or that he or she has filed and
no decision has been made, in certi-
fying any benefit for payment pursuant
to section 205(i) of the Act.

(f) Verification of eligibility or entitle-
ment to a public disability benefit under
paragraph (a). Section 224 of the Act re-
quires the head of any Federal agency
to furnish the Commissioner informa-
tion from the Federal agency’s records
which is needed to determine the re-
duction amount, if any, or verify other
information to carry out the provisions
of this section. The Commissioner is
authorized to enter into agreements
with States, political subdivisions, and
other organizations that administer a
law or plan of public disability benefits
in order to obtain information that
may be required to carry out the provi-
sions of this section.

(g) Public disability benefit payable on
other than a monthly basis. Where public
disability benefits are paid periodically
but not monthly, or in a lump sum as
a commutation of or a substitute for
periodic benefits, such as a compromise
and release settlement, the reduction
under this section is made at the time
or times and in the amounts that the
Administration determines will ap-
proximate as nearly as practicable the
reduction required under paragraph (a)
of this section.

(h) Priorities. (1) For an explanation
of when a reduction is made under this
section where other reductions, deduc-
tions, etc., are involved, see §404.402.
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(2) Whenever a reduction in the total
of benefits for any month based on an
individual’s earnings record is made
under paragraph (a) of this section,
each benefit, except the disability in-
surance benefit, is first proportionately
decreased. Any excess reduction over
the sum of all the benefits, other than
the disability insurance benefit, is then
applied to the disability insurance ben-
efit.

Example 1: Effective September 1981, Harold
is entitled to a monthly disability primary
insurance amount of $507.90 and a monthly
public disability benefit of $410.00 from the
State. Eighty percent of Harold’s average
current earnings is $800.00. Because this
amount ($800.00) is higher than Harold’s dis-
ability insurance benefit ($507.90), we sub-
tract Harold’s monthly public disability ben-
efit ($410.00) from eighty percent of his aver-
age current earnings ($800.00). This leaves
Harold a reduced monthly disability benefit
of $390.00.

Example 2: In September 1981, Tom is enti-
tled to a monthly disability primary insur-
ance amount of $559.30. His wife and two chil-
dren are also entitled to monthly benefits of
$93.20 each. The total family benefit is
$838.90. Tom is also receiving a monthly
workers’ compensation benefit of $500.00
from the State. Eighty percent of Tom’s av-
erage current earnings is $820.10. Because the
total family benefit ($838.90) is higher than 80
percent of the average current earnings
($820.10), we subtract the monthly workers’
compensation benefit ($500.00) from the total
family benefit ($838.90), leaving $338.90 pay-
able. This means the monthly benefits to
Tom’s wife and children are reduced to zero,
and Tom’s monthly disability benefit is re-
duced to $338.90.

(1) Effect of changes in family composi-
tion. The addition or subtraction in the
number of beneficiaries in a family
may cause the family benefit to be-
come, or cease to be, the applicable
limit for reduction purposes under this
section. When the family composition
changes, the amount of the reduction
is recalculated as though the new num-
ber of beneficiaries were entitled for
the first month the reduction was im-
posed. If the applicable limit both be-
fore and after the change is 80 percent
of the average current earnings and the
limitation on maximum family bene-
fits is in effect both before and after
the change, the amount payable re-
mains the same and is simply redistrib-
uted among the beneficiaries entitled
on the same earnings record.

152



Social Security Administration

Example 1: Frank is receiving $500.00 a
month under the provisions of a State work-
ers’ compensation law. He had a prior period
of disability which terminated in June 1978.
In September 1981, Frank applies for a sec-
ond period of disability and is awarded
monthly disability insurance benefits with a
primary insurance amount of $370.20. His
child, Doug, qualifies for benefits of $135.10 a
month on Frank’s earnings record. The total
family benefits is $505.30 monthly.

Frank’s average monthly wage (as used to
compute the primary insurance amount) is
$400.00; eighty percent of his average current
earnings (computed by using the 5 consecu-
tive years in which his earnings were high-
est) is $428.80 (80% of $536.00); eighty percent
of Frank’s average current earnings (com-
puted by using the 1 calendar year in which
his earnings were highest) is $509.60 (80% of
$637.00). The highest value for 80 percent of
average current earnings is therefore $509.60
(80%). Since this is higher than the total
family benefit ($505.30), the $509.60 is the ap-
plicable limit in determining the amount of
the reduction (or offset). The amount pay-
able after the reduction is—

80% of Frank’s average current earnings ... $509.60
Frank’s monthly workers’ compensation

benefit .....ccoooeiiiiiiiiii —500.00

Monthly benefit payable to Frank ....... 9.60

No monthly benefits are payable to Doug
because the reduction is applied to Doug’s
benefit first. In December 1981, another
child, Mike, becomes entitled on Frank’s
earnings record. The monthly benefit to each
child before reduction is now $109.10, the
amount payable when there are two bene-
ficiaries in addition to the wage earner.
Thus, the total family benefit becomes
$588.40. Because this is now higher than
$509.60 (80% of Frank’s average current earn-
ings), $588.40 becomes the applicable limit in
determining the amount of reduction. The
amount payable after the increase in the
total family benefit is—

The new total family benefit ..................... $588.40
Frank’s monthly workers’ compensation

TAbE toiiiiiiii —500.00

Monthly benefit payable to Frank ....... 88.40

No monthly benefits are payable to either
child because the reduction (or offset) is ap-
plied to the family benefits first.

Example 2: Jack became entitled to dis-
ability insurance benefits in December 1973
(12/73), with a primary insurance amount
(PIA) of $220.40. He was also receiving a
workers’ compensation benefit. An offset was
imposed against the disability insurance
benefit. By June 1977 (6/77), Jack’s PIA had
increased to $298.00 because of several statu-
tory benefit increases. In December 1977 (12/
T7), his wife, Helen, attained age 65 and filed
for unreduced wife’s benefits. (She was not
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entitled to a benefit on her own earnings
record.) This benefit was terminated in May
1978 (5/78), at her death. Helen’s benefit was
computed back to 12/73 as though she were
entitled in the first month that offset was
imposed against Jack. Since there were no
other beneficiaries entitled and Helen’s en-
tire monthly benefit amount is subject to
offset, the benefit payable to her for 12/77
through April 1978 (4/78), would be $38.80. This
gives Helen the protected statutory benefit
increases since 12/73. The table below shows
how Helen’s benefit was computed beginning
with the first month offset was imposed.

Helen’s ,
Month of entitlement/ Jack’s benefit sT;ftgfy
statutory increase PIA prlorsgi off- increase
December 1973 .. $220.40 $110.20 | .ocecinene
March 1974 . 236.00 118.00 $7.80
June 1974 ... 244.80 122.40 +4.40
June 1975 ... 264.40 132.20 +9.80
June 1976 281.40 140.70 +8.50
June 1977 ... 298.00 149.00 +8.30
December 1977 through
April 19781 s | e | e 38.80

1 Monthly benefit payable to Helen.

(j) Effect of social security disability in-
surance benefit increases. Any increase
in benefits due to a recomputation or a
statutory increase in benefit rates is
not subject to the reduction for public
disability benefits under paragraph (a)
and does not change the amount to be
deducted from the family benefit. The
increase is simply added to what
amount, if any, is payable. If a new
beneficiary becomes entitled to month-
ly benefits on the same earnings record
after the increase, the amount of the
reduction is redistributed among the
new beneficiaries entitled under sec-
tion 202 of the Act and deducted from
their current benefit rate.

Example: In March 1981, Chuck became en-
titled to disability insurance benefits with a
primary insurance amount of $362.40 a
month. He has a wife and two children who
are each entitled to a monthly benefit of
$60.40. Chuck is receiving monthly disability
compensation from a worker’s compensation
plan of $410.00. Eighty percent of his average
current earnings is $800.00. Because this is
higher than the total family benefit ($543.60),
$800.00 is the applicable limit in computing
the amount of reduction. The amount of
monthly benefits payable after the reduction
is—

Applicable 1imit ....cooveiiiiiiiiiiiiiiins
Chuck’s monthly disability compensation

$800.00
—410.00
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Total amount payable to Chuck and the

family after reduction .............ccoeeevunennnn.. $390.00
Amount payable to Chuck ........ccoeevvuvennnennns —362.40
Total amount payable to the family .......... $27.60
$9.20 payable to each family member
CUUALS tovniiiniiiieeiieeie e aans $27.60
.............................................................. 3

In June 1981, the disability benefit rates
were raised to reflect an increase in the cost-
of-living. Chuck is now entitled to $403.00 a
month and each family member is entitled
to $67.20 a month (an increase of $6.80 to each
family member). The monthly amounts pay-
able after the cost-of-living increase are now
$403.00 to Chuck and $16.00 to each family
member ($9.20 plus the $6.80 increase).

In September 1981, another child becomes
entitled to benefits based on Chuck’s earn-
ings record. The monthly amount payable to
the family (excluding Chuck) must now be
divided by 4:
$6.90 payable to each family member

CQUALS touiiiii

The June 1981 cost-of-living increase is
added to determine the amount payable.
Chuck continues to receive $403.00 monthly.
Each family member receives a cost-of-living
increase of $5.10. Thus, the amount payable
to each is $12.00 in September 1981 ($6.90 plus
the $5.10 increase). (See Example 2 under (i).)

(K) Effect of changes in the amount of
the public disability benefit. Any change
in the amount of the public disability
benefit received will result in a recal-
culation of the reduction under para-
graph (a) and, potentially, an adjust-
ment in the amount of such reduction.
If the reduction is made under para-
graph (a)(1) of this section, any in-
creased reduction will be imposed ef-
fective with the month after the month
the Commissioner received notice of
the increase in the public disability
benefit (it should be noted that only
workers’ compensation can cause this
reduction). Adjustments due to a de-
crease in the amount of the public dis-
ability benefit will be effective with
the actual date the decreased amount
was effective. If the reduction is made
under paragraph (a)(2) of this section,
any increase or decrease in the reduc-
tion will be imposed effective with the
actual date of entitlement to the new
amount of the public disability benefit.

Example: In September 1981, based on a dis-
ability which began March 12, 1981, Theresa
became entitled to Social Security disability
insurance benefits with a primary insurance
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amount of $445.70 a month. She had pre-
viously been entitled to Social Security dis-
ability insurance benefits from March 1967
through July 1969. She is receiving a tem-
porary total workers’ compensation payment
of $227.50 a month. Eighty percent of her av-
erage current earnings is $610.50. The amount
of monthly disability insurance benefit pay-
able after reduction is—

80 percent of Theresa’s average current

ATNINGS ...vviiiiiiiiiii $610.50
Theresa’s monthly workers’ compensation

PAYMENT ..o —221.50
Total amount payable to Theresa after

reduction ..........cccceeiiiiiiii 383.00

On November 15, 1981, the Commissioner
was notified that Theresa’s workers’ com-
pensation rate was increased to $303.30 a
month effective October 1, 1981. This increase
reflected a cost-of-living adjustment granted
to all workers’ compensation recipients in
her State. The reduction to her monthly dis-
ability insurance benefit is recomputed to
take this increase into account—

80 percent of Theresa’s average current

arnings .........ccceiiiiiiiiiiii $610.50
Theresa’s monthly workers’ compensation

payment beginning October 1, 1981 .......... —303.30
Total new amount payable to Theresa
beginning October 1981 after recal-

culation of the reduction .................. $307.20

Effective January, 1, 1982, Theresa’s work-
ers’ compensation payment is decreased to
$280.10 a month when she begins to receive a
permanent partial payment. The reduction
to her monthly disability insurance benefit
is again recalculated to reflect her decreased
workers’ compensation amount—

80 percent of Theresa’s average current

€arnings ..........ccciiiiiiiiiiii $610.50
Theresa’s monthly workers’ compensation

payment beginning January 1, 1982 ......... —280.10
Total new amount payable to Theresa
beginning January 1982 after recal-

culation of the reduction .................. $330.40

If, in the above example, Theresa had be-
come entitled to disability insurance bene-
fits in August 1981, the increased reduction
to her benefit, due to the October 1, 1981 in-
crease in her workers’ compensation pay-
ment, would have been imposed beginning
with December 1981, the month after the
month she notified the Social Security Ad-
ministration of the increase. The later de-
crease in her workers’ compensation pay-
ment would still affect her disability insur-
ance benefit beginning with January 1982.

(1) Redetermination of benefits—(1)
General. In the second calendar year
after the year in which reduction under
this section in the total of an individ-
ual’s benefits under section 223 of the
Act and any benefits under section 202
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of the Act based on his or her wages
and self-employment income is first re-
quired (in a continuous period of
months), and in each third year there-
after, the amount of those benefits
which are still subject to reduction
under this section are redetermined,
provided this redetermination does not
result in any decrease in the total
amount of benefits payable under title
IT of the Act on the basis of the work-
ers’ wages and self-employment in-
come. The redetermined benefit is ef-
fective with the January following the
year in which the redetermination is
made.

(2) Average current earnings. In mak-
ing the redetermination required by
paragraph (1)(1) of this section, the in-
dividual’s average current earnings (as
defined in paragraph (c)(3) of this sec-
tion) is deemed to be the product of his
average current earnings as initially
determined under paragraph (c)(3) of
this section and:

(i) The ratio of the average of the
total wages (as defined in §404.1049) of
all persons for whom wages were re-
ported to the Secretary of the Treasury
or his delegate for the calendar year
before the year in which the redeter-
mination is made, to the average of the
total wages of all person reported to
the Secretary of the Treasury or his
delegate for calendar year 1977 or, if
later, the calendar year before the year
in which the reduction was first com-
puted (but not counting any reduction
made in benefits for a previous period
of disability); and

(ii) In any case in which the reduc-
tion was first computed before 1978, the
ratio of the average of the taxable
wages reported to the Commissioner of
Social Security for the first calendar
quarter of 1977 to the average of the
taxable wages reported to the Commis-
sioner of Social Security for the first
calendar quarter of the calendar year
before the year in which the reduction
was first computed (but not counting
any reduction made in benefits for a
previous period of disability). Any
amount determined under the pre-
ceding two sentences which is not a
multiple of $1 is reduced to the next
lower multiple of $1.

(3) Effect of redetermination. Where the
applicable limit on total benefits pre-
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viously used was 80 percent of the aver-
age current earnings, a redetermina-
tion under this paragraph may cause
an increase in the amount of benefits
payable. Also, where the limit pre-
viously used was the total family ben-
efit, the redetermination may cause
the average current earnings to exceed
the total family benefit and thus be-
come the new applicable limit. If for
some other reason (such as a statutory
increase or recomputation) the benefit
has already been increased to a level
which equals or exceeds the benefit re-
sulting from a redetermination under
this paragraph, no additional increase
is made. A redetermination is designed
to bring benefits into line with current
wage levels when no other change in
payments has done so.

Example: In October 1978, Alice became en-
titled to disability insurance benefits with a
primary insurance amount of $505.10. Her two
children were also entitled to monthly bene-
fits of $189.40 each. Alice was also entitled to
monthly disability compensation benefits of
$667.30 from the State. Eighty percent of Al-
ice’s average current earnings is $1340.80, and
that amount is the applicable limit. The
amount of monthly benefits payable after
the reduction is—

Applicable 1imit .....ccooeviiiiiiiiiiiiiiiiienns $1,340.80
Alice’s State disability compensation

benefit ... —667.30
Total benefits payable to Alice and both

children after reduction ....................... $673.50
Alice’s disability insurance benefit . —505.10
Payable to the children ......... $168.40
$84.20 payable to each child a

tion equals .........ccoviiiiiiiiii

$168.40
2

In June 1979 and June 1980, cost-of-living
increases in Social Security benefits raise
Alice’s benefit by $50.10 (to $555.20) and $79.40
(to $634.60) respectively. The children’s bene-
fits (before reduction) are each raised by
$18.80 (to $208.20) and $29.80 (to $238.00). These
increases in Social Security benefits are not
subject to the reduction (i.e., offset).

In 1980, Alice’s average current earnings
are redetermined as required by law. The off-
set is recalculated, and if the amount pay-
able to the family is higher than the current
amount payable to the family, that higher
amount becomes payable the following Janu-
ary (i.e., January 1981). The current amount
payable to the family after the reduction is
recalculated—

Alice’s 1978 benefit after reduction ............ $505.10
Alice’s cost-of-living increase in June 1979 + 50.10
Alice’s cost-of-living increase in June 1980 + 79.40
Onme child’s 1978 benefit after reduction ...... + 84.20
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That child’s cost-of-living increase in June

1979 e +18.70
That child’s cost-of-living increase in June

1980 .oveiiiiiiiiiiii +29.70
The other child’s 1978 benefit after reduc-

BIOM weviiiii +84.20
The other child’s cost-of-living increase in

June 1979 ... +18.70
The other child’s cost-of-living increase in

June 1980 ........oooiiiiiiiiiiiiiie e + 29.70
Total amount payable to the family after

reduction in January 1981 ....................... 899.80

The amount payable to the family after re-
duction is then recalculated using the rede-
termined average current earnings—

Average current earnings before redeter-

mination ... $1,676.00
Redetermination ratio effective for Jan-

uary 1981 ... x1.174
Redetermined average current earnings $1,967.00
................................................................. x 80%
80% of the redetermined average current

CATNINGS eevviiiiiieeie e e e e eaanas $1,5673.60
Alice’s State disability compensation

benefit ... —667.30
Total benefits payable to the family

after offset .........ccocoeeeeiiii $906.30

We then compare the total amount cur-
rently being paid to the family ($899.80) to
the total amount payable after the redeter-
mination ($906.30). In this example, the rede-
termination yields a higher amount and,
therefore, becomes payable the following
January (i.e., January 1981). Additional com-
putations are required to determine the
amount that will be paid to each family
member—

Total benefits payable to the family using
the redetermined average current earn-

$906.30

—96.80
Balance payable ............occciiiiiiiiiiiiniinnn, 809.50
Alice’s current benefit amount before re-

Auction ... —634.60
Payable to the children .............ccoceeeiiiiii. 174.90
Total cost-of-living increases to both chil-

(61 o Y + 96.80
Total payable to children after reduction .. 271.70
$135.90 (rounded from $135.85) payable to

each child equals ......ccocevveevvneeineerineeinnennns $271.70

2

[32 FR 19159, Dec. 20, 1967; 33 FR 3060, Feb. 16,
1968, as amended at 37 FR 3425, Feb. 16, 1972;
48 FR 37017, Aug. 16, 1983; 48 FR 38814, Aug.
26, 1983; 62 FR 38450, July 18, 1997; 81 FR 19033,
Apr. 4, 2016]

§404.408a Reduction where spouse is
receiving a Government pension.

(a) General—(1) Terms used in this sec-
tion. (i) Government pension means any
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monthly periodic benefit (or equiva-
lent) you receive that is based on your

Federal, State, or local government
employment.

(ii) Noncovered employment means
Federal, State, or local government

employment that Social Security did
not cover and for which you did not
pay Social Security taxes. For the pur-
poses of this section, we consider your
Federal, State, or local government
employment to be noncovered employ-
ment if you pay only Medicare taxes.

(iii) Spouse’s benefits are Social Secu-
rity benefits you receive as a wife, hus-
band, widow(er), mother, father, di-
vorced spouse, or surviving divorced
spouse.

(2) When reduction is required. We will
reduce your spouse’s benefit for each
month that you receive a government
pension based on noncovered employ-
ment, unless one of the exceptions in
paragraph (b) of this section applies.
When we consider whether you receive
a government pension based on non-
covered employment, we consider the
entire month to be a month covered by
Social Security if you worked for a
Federal, State, or local government
employer in a position covered by So-
cial Security for at least 1 day in that
month and there was no noncovered
employment that month under the
same pension plan.

(b) Exceptions. The reduction does not
apply:

(1) If you are receiving a Government
pension based on employment for an
interstate instrumentality.

(2) If you received or are eligible to
receive a Government pension for one
or more months in the period Decem-
ber 1977 through November 1982 and
you meet the requirements for Social
Security benefits that were applied in
January 1977, even though you don’t
claim benefits, and you don’t actually
meet the requirements for receiving
benefits until a later month. The Janu-
ary 1977 requirements are, for a man, a
one-half support test (see paragraph (c)
of this section), and, for a woman
claiming benefits as a divorced spouse,
marriage for at least 20 years to the in-
sured worker. You are considered eligi-
ble for a Government pension for any
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month in which you meet all the re-
quirements for payment except that
you are working or have not applied.

(3) If you were receiving or were eli-
gible (as defined in paragraph (b)(2) of
this section) to receive a Government
pension for one or more months before
July 1983, and you meet the depend-
ency test of one-half support that was
applied to claimants for husband’s and
widower’s benefits in 1977, even though
you don’t claim benefits, and you don’t
actually meet the requirements for re-
ceiving benefits until a later month. If
you meet the exception in this para-
graph but you do not meet the excep-
tion in paragraph (b)(2), December 1982
is the earliest month for which the re-
duction will not affect your benefits.

(4) If you would have been eligible for
a pension in a given month except for
a requirement which delayed eligibility
for such pension until the month fol-
lowing the month in which all other re-
quirements were met, we will consider
you to be eligible in that given month
for the purpose of meeting one of the
exceptions in paragraphs (b) (2) and (3)
of this section. If you meet an excep-
tion solely because of this provision,
your benefits will be unreduced for
months after November 1984 only.

(5) If, with respect to monthly bene-
fits payable for months after December
1994, you are receiving a Government
pension based wholly upon service as a
member of a uniformed service, regard-
less of whether on active or inactive
duty and whether covered by social se-
curity. However, if the earnings on the
last day of employment as a military
reservist were not covered, January
1995 is the earliest month for which the
reduction will not affect your benefits.

(6) If you are receiving a government
pension and the last 60 months of your
government employment were covered
by both Social Security and the pen-
sion plan that provides your govern-
ment pension.

(i) If the last day of your government
employment was after June 30, 2004 and
on or before March 2, 2009, we will
apply a transitional rule to reduce the
last 60-month requirement under the
following conditions:

(A) You worked 60 months in Federal,
State, or local government employ-
ment covered by Social Security before
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March 2, 2004, and you worked at least
1 month of covered government em-
ployment after March 2, 2004, or

(B) You worked fewer than 60 months
in government employment covered by
Social Security on or before March 2,
2004 and you worked the remaining
number of months needed to total 60
months after March 2, 2004. The months
that you worked before or after March
2, 2004 do not have to be consecutive.

(ii) We will always reduce your
monthly spouse’s benefit if you receive
a government pension based on non-
covered employment and you later go
back to work for a Federal, State, or
local government, unless:

(A) Your final 60 months of Federal,
State, or local government employ-
ment were covered by Social Security;
and

(B) Both your earlier and later Fed-
eral, State, or local government em-
ployment were under the same pension
plan.

(7) If you are a former Federal em-
ployee and you receive a government
pension based on work that included at
least 60 months in employment covered
by Social Security in the period begin-
ning January 1, 1988 and ending with
the first month you became entitled to
spouse’s benefits, whether or not the 60
months are consecutive), and:

(i) You worked in the Civil Service
Retirement System (CSRS), but
switched after 1987 to either the Fed-
eral Employees Retirement System
(FERS) or the Foreign Service Pension
System; or

(ii) You worked in the legislative
branch and left CSRS after 1987 or re-
ceived a lump sum payment from CSRS
or another retirement system after
19817.

(8) You were a State or local govern-
ment employee, or a Federal employee
who worked in the CSRS but switched
to the FERS before 1988, your last day
of service was in covered employment,
and

(i) You filed for spouse’s benefits be-
fore April 1, 2004 and became entitled
to benefits based on that filing, or

(ii) Your last day of service was be-
fore July 1, 2004,

(c) The one-half support test. For a
man to meet the January 1977 require-
ment as provided in the exception in
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paragraph (b)(2) and for a man or a
woman to meet the exception in para-
graph (b)(3) of this section, he or she
must meet a one-half support test.
One-half support is defined in §404.366
of this part. One-half support must be
met at one of the following times:

(1) If the insured person had a period
of disability which did not end before
he or she became entitled to old-age or
disability insurance benefits, or died,
you must have been receiving at least
one-half support from the insured ei-
ther—

(i) At the beginning of his or her pe-
riod of disability;

(ii) At the time he or she became en-
titled to old-age or disability insurance
benefits; or

(iii) If deceased, at the time of his or
her death.

(2) If the insured did not have a pe-
riod of disability at the time of his or
her entitlement or death, you must
have been receiving at least one-half
support from the insured either—

(i) At the time he or she became enti-
tled to old-age insurance benefits; or

(ii) If deceased, at the time of his or
her death.

(d) Amount and priority of reduction—
(1) Post-June 1983 government pensions.
(i) If you became eligible for a govern-
ment pension after June 1983, and you
do not meet one of the exceptions in
paragraph (b) of this section, we will
reduce (to =zero, if necessary) your
monthly Social Security spouse’s bene-
fits by two-thirds of the amount of
your government pension.

(ii) If you earned part of your pension
based on employment other than Fed-
eral, State, or local government em-
ployment, we will only use the part of
your pension earned in government em-
ployment to compute the GPO.

(iii) If the reduction is not a multiple
of 10 cents, we will round it to the next
higher multiple of 10 cents.

(2) Pre-July 1983 government pensions.
(i) If you became eligible for a govern-
ment pension before July 1983, and do
not meet one of the exceptions in para-
graph (b) of this section, we will reduce
(to zero, if necessary) your monthly
Social Security spouse’s benefits as fol-
lows:
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(A) By the full amount of your pen-
sion for months before December 1984;
and

(B) By two-thirds the amount of your
monthly pension for months after No-
vember 1984.

(ii) If the reduction is not a multiple
of 10 cents, we will round it to the next
higher multiple of 10 cents.

(3) Reductions for age and simultaneous
entitlement. We will reduce your
spouse’s benefit, if necessary, for age
and for simultaneous entitlement to
other Social Security benefits before
we reduce it because you are receiving
a government pension. In addition, this
reduction follows the order of priority
stated in §404.402(b).

(4) Reduction not a multiple of $1.00. If
the monthly benefit payable to you
after the required reduction(s) is not a
multiple of $1.00, we will reduce it to
the next lower multiple of $1.00 as re-
quired by §404.304(f).

(5) Lump sum payments. If the govern-
ment pension is not paid monthly or is
paid in a lump sum, we will allocate
the pension on a basis equivalent to a
monthly benefit and then reduce the
monthly Social Security benefit ac-
cordingly.

(i) We will generally obtain informa-
tion about the number of years covered
by a lump-sum payment from the pen-
sion plan.

(ii) If one of the alternatives to a
lump-sum payment is a life annuity,
and we can determine the amount of
the monthly annuity, we will base the
reduction on that monthly amount.

(iii) If the period or the equivalent
monthly pension benefit is not clear,
we may determine the reduction period
and the equivalent monthly benefit on
an individual basis.

(e) When effective. This reduction was
put into the Social Security Act by the
Social Security Amendments of 1977. It
only applies to applications for bene-
fits filed in or after December 1977 and
only to benefits for December 1977 and
later.

[49 FR 41245, Oct. 22, 1984; 50 FR 20902, May
21, 1985, as amended at 51 FR 23052, June 25,
1986; 60 FR 56513, Nov. 9, 1995; 80 FR 34050,
June 15, 2015]
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§404.408b Reduction of retroactive
monthly social security benefits
where supplemental security in-
come (SSI) payments were received
for the same period.

(a) When reduction is required. We will
reduce your retroactive social security
benefits if—

(1) You are entitled to monthly social
security benefits for a month or
months before the first month in which
those benefits are paid; and

(2) SSI payments (including federally
administered State supplementary
payments) which were made to you for
the same month or months would have
been reduced or not made if your social
security benefits had been paid when
regularly due instead of retroactively.

(b) Amount of reduction. Your retro-
active monthly social security benefits
will be reduced by the amount of the
SSI payments (including federally ad-
ministered State supplementary pay-
ments) that would not have been paid
to you, if you had received your
monthly social security benefits when
they were regularly due instead of
retroactively.

(c) Benefits subject to reduction. The
reduction described in this section ap-
plies only to monthly social security
benefits. Social security benefits which
we pay to you for any month after you
have begun receiving recurring month-
ly social security benefits, and for
which you did not have to file a new
application, are not subject to reduc-
tion. The lump-sum death payment,
which is not a monthly benefit, is not
subject to reduction.

(d) Refiguring the amount of the reduc-
tion. We will refigure the amount of the
reduction if there are subsequent
changes affecting your claim which re-
late to the reduction period described
in paragraph (a) of this section. Refig-
uring is generally required where there
is a change in your month of entitle-
ment or the amount of your social se-
curity benefits or SSI payments (in-
cluding federally administered State
supplementary payments) for the re-
duction period.

(e) Reimbursement of reduced retro-
active monthly social security benefits.
The amount of the reduction will be—

(1) First used to reimburse the States
for the amount of any federally admin-
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istered State supplementary payments
that would not have been made to you
if the monthly social security benefits
had been paid when regularly due in-
stead of retroactively; and

(2) The remainder, if any, shall be
covered into the general fund of the
U.S. Treasury for the amount of SSI
benefits that would not have been paid
to you if the monthly social security
benefits had been paid to you when reg-
ularly due instead of retroactively.

[47 FR 4988, Feb. 3, 1982]

§404.409 What is full retirement age?

Full retirement age is the age at
which you may receive unreduced old-
age, wife’s, husband’s, widow’s, or wid-
ower’s benefits. Full retirement age
has been 65 but is being gradually
raised to age 67 beginning with people
born after January 1, 1938. See §404.102
regarding determination of age.

(a) What is my full retirement age for
old-age benefits or wife’s or husband’s
benefits? You may receive unreduced
old-age, wife’s, or husband’s benefits
beginning with the month you attain
the age shown.

If your birth date is: Full retirement age is:

Before 1/2/1938 .......ccccccceueeeee
1/2/1938—1/1/1939 .
1/2/1939—1/1/1940 .
1/2/1940—1/1/1941 .
1/211941—1/1/1942 .
1/2/1942—1/1/1943 .
1/2/1943—1/1/1955 .
1/2/1955—1/1/1956 .
1/2/1956—1/1/1957 .
1/2/1957—1/1/1958 .
1/2/1958—1/1/1959 .
1/2/1959—1/1/1960 .
1/2/1960 and later

65 years.

65 years and 2 months.
65 years and 4 months.
65 years and 6 months.
65 years and 8 months.
65 years and 10 months.
66 years.

66 years and 2 months.
66 years and 4 months.
66 years and 6 months.
66 years and 8 months.
66 years and 10 months.
67 years.

(b) What is my full retirement age for
widow’s or widower’s benefits? You may
receive unreduced widow’s or widower’s
benefits beginning with the month you
attain the age shown.

If your birth date is: Full retirement age is:

62 years.

65 years.

65 years and 2 months.
65 years and 4 months.
65 years and 6 months.
65 years and 8 months.
65 years and 10 months.
66 years.

66 years and 2 months.
66 years and 4 months.
66 years and 6 months.
66 years and 8 months.

Before 1/2/1912 .....cccceees
1/2/1912—1/1/1940 . .
1/211940—1/1/1941 .
1/211941—1/1/1942 .
1/2/1942—1/1/1943 .
1/2/1943—1/1/1944 .
1/2/1944—1/1/1945 .
1/2/1945—1/1/1957 .
1/2/1957—1/1/1958 .
1/2/1958—1/1/1959 .
1/2/1959—1/1/1960 .
1/2/1960—1/1/1961
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If your birth date is: Full retirement age is:

1/2/1961—1/1/1962 ...............
1/2/1962 and later ................

66 years and 10 months.
67 years.

(c) Can I still retire before full retire-
ment age? You may still elect early re-
tirement. You may receive old-age,
wife’s or husband’s benefits at age 62.
You may receive widow’s or widower’s
benefits at age 60. Those benefits will
be reduced as explained in §404.410.

[68 FR 4707, Jan. 30, 2003]

§404.410 How does SSA reduce my
benefits when my entitlement be-
gins before full retirement age?

Generally your old-age, wife’s, hus-
band’s, widow’s, or widower’s benefits
are reduced if entitlement begins be-
fore the month you attain full retire-
ment age (as defined in §404.409). How-
ever, your benefits as a wife or husband
are not reduced for any month in which
you have in your care a child of the
worker on whose earnings record you
are entitled. The child must be entitled
to child’s benefits. Your benefits as a
widow or widower are not reduced
below the benefit amount you would
receive as a mother or father for any
month in which you have in your care
a child of the worker on whose record
you are entitled. The child must be en-
titled to child’s benefits. Subject to
§§404.411 through 404.413, reductions in
benefits are made in the amounts de-
scribed.

(a) How does SSA reduce my old-age
benefits? The reduction in your primary
insurance amount is based on the num-
ber of months of entitlement prior to
the month you attain full retirement
age. The reduction is % of 1 percent for
each of the first 36 months and %2 of 1
percent for each month in excess of 36.

Example: Alex’s full retirement age for un-
reduced benefits is 656 years and 8 months.
She elects to begin receiving benefits at age
62. Her primary insurance amount of $980.50
must be reduced because of her entitlement
to benefits 44 months prior to full retirement
age. The reduction is 36 months at % of 1 per-
cent and 8 months at %2 of 1 percent.

980.50 x 36 x % x .01 = $196.10
980.50 x 8 x %12 x .01 = § 32.68
The two added together equal a total reduc-
tion of $228.78. This amount is rounded to
$228.80 (the next higher multiple of 10 cents)
and deducted from the primary insurance
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amount. The resulting $751.70 is the monthly
benefit payable.

(b) How does SSA reduce my wife’s or
husband’s benefits? Your wife’s or hus-
band’s benefits before any reduction
(see §§404.304 and 404.333) are reduced
first (if necessary) for the family max-
imum under §404.403. They are then re-
duced based on the number of months
of entitlement prior to the month you
attain full retirement age. This does
not include any month in which you
have a child of the worker on whose
earnings record you are entitled in
your care. The child must be entitled
to child benefits. The reduction is 256
of 1 percent for each of the first 36
months and %2 of 1 percent for each
month in excess of 36.

Example: Sam is entitled to old-age bene-
fits. His spouse Ashley elects to begin receiv-
ing wife’s benefits at age 63. Her full retire-
ment age for unreduced benefits is 65 and 4
months. Her benefit will be reduced for 28
months of entitlement prior to full retire-
ment age. If her unreduced benefit is $412.40
the reduction will be $412.40 x 28 x 25456 x .01.
The resulting $80.18 is rounded to $80.20 (the
next higher multiple of 10 cents) and sub-
tracted from $412.40 to determine the month-
ly benefit amount of $332.20.

(c) How does SSA reduce my widow’s or
widower’s benefits? Your entitlement to
widow’s or widower’s benefits may
begin at age 60 based on age or at age
50 based on disability. Refer to §404.335
for more information on the require-
ments for entitlement. Both types are
reduced if entitlement begins prior to
attainment of full retirement age (as
defined in §404.409).

(1) Widow’s or widower’s benefits based
on age. Your widow’s or widower’s un-
reduced benefit amount (the worker’s
primary insurance amount after any
reduction for the family maximum
under §404.403), is reduced or further
reduced based on the number of months
of entitlement prior to the month you
attain full retirement age. This does
not include any month in which you
have in your care a child of the worker
on whose earnings record you are enti-
tled. The child must be entitled to
child’s benefits. The number of months
of entitlement prior to full retirement
age is multiplied by .285 and then di-
vided by the number of months in the
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period beginning with the month of at-
tainment of age 60 and ending with the
month immediately before the month
of attainment of full retirement age.

Example: Ms. Bogle is entitled to an unre-
duced widow benefit of $785.70 beginning at
age 64. Her full retirement age for unreduced
old-age benefits is 656 years and 4 months.
She will receive benefits for 16 months prior
to attainment of full retirement age. The
number of months in the period from age 60
through full retirement age of 65 and 4
months is 64. The reduction in her benefit is
$785.70 x 16 x .285 divided by 64 or $55.98. $55.98
is rounded to the next higher multiple of 10
cents ($56.00) and subtracted from $785.70.
The result is a monthly benefit of $729.70.

(2) Widow’s or widower’s benefits based
on disability. (i) For months after De-
cember 1983, your widow’s or widower’s
benefits are not reduced for months of
entitlement prior to age 60. You are
deemed to be age 60 in your month of
entitlement to disabled widow’s or wid-
ower’s benefits and your benefits are
reduced only under paragraph (c)(1) of
this section.

(ii) For months from January 1973
through December 1983, benefits as a
disabled widow or widower were re-
duced under paragraph (c)(1) of this
section. The benefits were then subject
to an additional reduction of %3440 of
one percent for each month of entitle-
ment prior to age 60 based on dis-
ability.

(3) Widow’s or widower’s benefits prior
to 1973. For months prior to January
1973 benefits as a widow or widower
were reduced only for months of enti-
tlement prior to age 62. The reduction
was % of one percent for each month of
entitlement from the month of attain-
ment of age 60 through the month prior
to the month of attainment of age 62.
There was an additional reduction of
43408 of one percent for each month of
entitlement prior to age 60 based on
disability.

(d) If my benefits are reduced under this
section does SSA ever change the reduc-
tion? The reduction computed under
paragraphs (a), (b) or (c) of this section
may later be adjusted to eliminate re-
duction for certain months of entitle-
ment prior to full retirement age as
provided in §404.412. For special provi-
sions on reducing benefits for months
prior to full retirement age involving

§404.411

entitlement to two or more benefits,
see §404.411.

(e) Are my widow’s or widower’s bene-
fits affected if the deceased worker was
entitled to old-age benefits? If the de-
ceased individual was entitled to old-
age benefits, see §404.338 for special
rules that may affect your reduced wid-
ow’s or widower’s benefits.

[68 FR 4708, Jan. 30, 2003]

§404.411 How are benefits reduced for
age when a person is entitled to
two or more benefits?

(a) What is the general rule? Except as
specifically provided in this section,
benefits of an individual entitled to
more than one benefit will be reduced
for months of entitlement before full
retirement age (as defined in §404.409)
according to the provisions of §404.410.
Such age reductions are made before
any reduction under the provisions of
§404.407.

(b) How is my disability benefit reduced
after entitlement to an old-age benefit or
widow’s or widower’s benefit? A person’s
disability benefit is reduced following
entitlement to an old-age or widow’s or
widower’s benefit (or following the
month in which all conditions for enti-
tlement to the widow’s or widower’s
benefit are met except that the indi-
vidual is entitled to an old-age benefit
which equals or exceeds the primary
insurance amount on which the wid-
ow’s or widower’s benefit is based) in
accordance with the following provi-
sions:

(1) Individuals born January 2, 1928, or
later whose disability began January 1,
1990, or later. When an individual is en-
titled to a disability benefit for a
month after the month in which she or
he becomes entitled to an old-age ben-
efit which is reduced for age under
§404.410, the disability benefit is re-
duced by the amount by which the old-
age benefit would be reduced under
§404.410 if she or he attained full retire-
ment age in the first month of the
most recent period of entitlement to
the disability benefit.

(2) Individuals born January 2, 1928, or
later whose disability began before Janu-
ary 1, 1990, and, all individuals born be-
fore January 2, 1928, regardless of when
their disability began—(i) First entitled to
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disability in or after the month of attain-
ment of age 62. When an individual is
first entitled to a disability benefit in
or after the month in which she or he
attains age 62 and for which she or he
is first entitled to a widow’s or wid-
ower’s benefit (or would be so entitled
except for entitlement to an equal or
higher old-age benefit) before full re-
tirement age, the disability benefit is
reduced by the larger of:

(A) The amount the disability benefit
would have been reduced under para-
graph (b)(1) of this section; or

(B) The amount equal to the sum of
the amount the widow’s or widower’s
benefit would have been reduced under
the provisions of §404.410 if full retire-
ment age for unreduced benefits were
age 62 plus the amount by which the
disability benefit would have been re-
duced under paragraph (b)(1) of this
section if the benefit were equal to the
excess of such benefit over the amount
of the widow’s or widower’s benefit
(without consideration of this para-
graph).

(i1) First entitled to disability before age
62. When a person is first entitled to a
disability benefit for a month before
the month in which she or he attains
age 62 and she or he is also entitled to
a widow’s or widower’s benefit (or
would be so entitled except for entitle-
ment to an equal or higher old-age ben-
efit), the disability benefit is reduced
as if the widow or widower attained
full retirement age in the first month
of her or his most recent period of enti-
tlement to the disability benefits.

(c) How is my old-age benefit reduced
after entitlement to a widow’s or wid-
ower’s benefit?>—(1) Individual born after
January 1, 1928. The old-age benefit is
reduced in accordance with §404.410(a).
There is no further reduction.

(2) Individual born before January 2,
1928. The old-age benefit is reduced if,
in the first month of entitlement, she
or he is also entitled to a widow’s or
widower’s benefit to which she or he
was first entitled for a month before
attainment of full retirement age or if,
before attainment of full retirement
age, she or he met all conditions for en-
titlement to widow’s or widower’s ben-
efits in or before the first month for
which she or he was entitled to old-age
benefits except that the old-age benefit
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equals or exceeds the primary insur-
ance amount on which the widow’s or
widower’s benefit would be based.
Under these circumstances, the old-age
benefit is reduced by the larger of the
following:

(i) The amount by which the old-age
benefit would be reduced under the reg-
ular age reduction provisions of
§404.410; or

(ii) An amount equal to the sum of:

(A) The amount by which the widow’s
or widower’s benefit would be reduced
under §404.410 for months prior to age
62; and

(B) The amount by which the old-age
benefit would be reduced under §404.410
if it were equal to the excess of the in-
dividual’s primary insurance amount
over the widow’s or widower’s benefit
before any reduction for age (but after
any reduction for the family maximum
under §404.403).

(d) How is my wife’s or husband’s ben-
efit reduced when I am entitled to a re-
duced old-age benefit in the same month?
When a person is first entitled to a
wife’s or husband’s benefit in or after
the month of attainment of age 62, that
benefit is reduced if, in the first month
of entitlement, she or he is also enti-
tled to an old-age benefit (but is not
entitled to a disability benefit) to
which she or he was first entitled be-
fore attainment of full retirement age.
Under these circumstances, the wife’s
or husband’s benefit is reduced by the
sum of:

(1) The amount by which the old-age
benefit would be reduced under the pro-
visions of §404.410; and

(2) The amount by which the spouse
benefit would be reduced under the pro-
visions of §404.410 if it were equal to
the excess of such benefit (before any
reduction for age but after reduction
for the family maximum under
§404.403) over the individual’s own pri-
mary insurance amount.

(e) How is my wife’s or husband’s or
widow’s or widower’s benefit reduced
when I am entitled to a reduced disability
benefit in the same month? When a per-
son is first entitled to a spouse or wid-
ow’s or widower’s benefit in or after
the month of attainment of age 62 (or
in the case of widow’s or widower’s
benefits, age 50) that benefit is reduced
if, in the first month of entitlement to
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that benefit, he or she is also entitled
to a reduced disability benefit. Under
these circumstances, the wife’s or hus-
band’s or widow’s or widower’s benefit
is reduced by the sum of:

(1) The amount (if any) by which the
disability benefit is reduced under
paragraph (b)(1) of this section, and

(2) The amount by which the wife’s or
husband’s or widow’s or widower’s ben-
efit would be reduced under §404.410 if
it were equal to the excess of such ben-
efit (before any reduction for age but
after reduction for the family max-
imum under §404.403) over the dis-
ability benefit (before any reduction
under paragraph (b) of this section).

[68 FR 4709, Jan. 30, 2003]

§404.412 After my benefits are re-
duced for age when and how will
adjustments to that reduction be
made?

(a) When may adjustment be necessary?
The following months are not counted
for purposes of reducing benefits in ac-
cordance with §404.410;

(1) Months subject to
under §404.415 or §404.417;

(2) In the case of a wife’s or husband’s
benefit, any month in which she or he
had a child of the insured individual in
her or his care and for which the child
was entitled to child’s benefits;

(3) In the case of a wife’s or husband’s
benefit, any month for which entitle-
ment to such benefits is precluded be-
cause the insured person’s disability
ceased (and, as a result, the insured in-
dividual’s entitlement to disability
benefits ended);

(4) In the case of a widow’s or wid-
ower’s benefit, any month in which she
or he had in her or his care a child of
the deceased insured individual and for
which the child was entitled to child’s
benefits;

(5) In the case of a widow’s or wid-
ower’s benefit, any month before at-
tainment of full retirement age for
which she or he was not entitled to
such benefits;

(6) In the case of an old-age benefit,
any month for which the individual
was entitled to disability benefits.

(b) When is the adjustment made? We
make automatic adjustments in bene-
fits to exclude the months of entitle-
ment described in paragraphs (a)(l)

deduction

§404.413

through (6) of this section from consid-
eration when determining the amount
by which such benefits are reduced.
Each year we examine beneficiary
records to identify when an individual
has attained full retirement age and
one or more months described in para-
graphs (a)(1) through (6) of this section
occurred prior to such age during the
period of entitlement to benefits re-
duced for age. Increases in benefit
amounts based upon this adjustment
are effective with the month of attain-
ment of full retirement age. In the case
of widow’s or widower’s benefits, this
adjustment is made in the month of at-
tainment of age 62 as well as the month
of attainment of full retirement age.

[68 FR 4710, Jan. 30, 2003, as amended at 68
FR 40122, July 7, 2003]

§404.413 After my benefits are re-
duced for age what happens if there
is an increase in my primary insur-
ance amount?

(a) What is the general rule on reduc-
tion of increases? After an individual’s
benefits are reduced for age under
§§404.410 through 404.411, the primary
insurance amount on which such bene-
fits are based may subsequently be in-
creased because of a recomputation, a
general benefit increase pursuant to an
amendment of the Act, or increases
based upon a rise in the cost-of-living
under section 215(i) of the Social Secu-
rity Act. When the primary insurance
amount increases the monthly benefit
amount also increases.

(b) How are subsequent increases in the
primary insurance amount reduced after
1977? After 1977, when an individual’s
benefits have been reduced for age and
the benefit is increased due to an in-
crease in the primary insurance
amount, the amount of the increase to
which the individual is entitled is pro-
portionately reduced as provided in
paragraph (c) of this section. The
method of reduction is determined by
whether entitlement to reduced bene-
fits began before 1978 or after 1977.
When an individual is entitled to more
than one benefit which is reduced for
age, the rules for reducing the benefit
increases apply to each reduced ben-
efit.

(c) How is the reduction computed for
increases after 1977?—(1) Entitlement to
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reduced benefits after 1977. If an indi-
vidual becomes entitled after 1977 to a
benefit reduced for age, and the pri-
mary insurance amount on which the
reduced benefit is based is increased,
the amount of the increase payable to
the individual is reduced by the same
percentage as we use to reduce the ben-
efit in the month of initial entitle-
ment. Where the reduced benefit of an
individual has been adjusted at full re-
tirement age (age 62 and full retire-
ment age for widows or widowers), any
increase to which the individual be-
comes entitled thereafter is reduced by
the adjusted percentage.

(2) Entitlement to reduced benefits be-
fore 1978. For an individual, who be-
came entitled to a benefit reduced for
age before 1978, whose benefit may be
increased as a result of an increase in
the primary insurance amount after
1977, we increase the amount of the
benefit by the same percentage as the
increase in the primary insurance
amount.

(d) How was the reduction computed for
increases prior to 1978? When the individ-
ual’s primary insurance amount in-
creased, the amount of the increase
was reduced separately under §§404.410
and 404.411. The separate reduction was
based on the number of months from
the effective date of the increase
through the month of attainment of
age 65. This reduced increase amount
was then added to the reduced benefit
that was in effect in the month before
the effective date of the increase. The
result was the new monthly benefit
amount.

[68 FR 4710, Jan. 30, 2003]

§404.415 Deductions because of excess
earnings.

(a) Deductions because of insured indi-
vidual’s earnings. Under the annual
earnings test, we will reduce your
monthly benefits (except disability in-
surance benefits based on the bene-
ficiary’s disability) by the amount of
your excess earnings (as described in
§404.434), for each month in a taxable
year (calendar year or fiscal year) in
which you are under full retirement
age (as defined in §404.409(a)).

(b) Deductions from husband’s, wife’s,
and child’s benefits because of excess
earnings of the insured individual. We
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will reduce husband’s, wife’s, and
child’s insurance benefits payable (or
deemed payable—see §404.420) on the
insured individual’s earnings record be-
cause of the excess earnings of the in-
sured individual. However, beginning
with January 1985, we will not reduce
the benefits payable to a divorced wife
or a divorced husband who has been di-
vorced from the insured individual for
at least 2 years.

(c) Deductions because of excess earn-
ings of beneficiary other than the insured.
If benefits are payable to you (or
deemed payable—see §404.420) on the
earnings record of an insured indi-
vidual and you have excess earnings (as
described in §404.430) charged to a
month, we will reduce only your bene-
fits for that month under the annual
earnings test. Child’s insurance bene-
fits payable by reason of being disabled
will be evaluated using Substantial
Gainful Activity guidelines (as de-
scribed in §404.1574 or §404.1575). This
deduction equals the amount of the ex-
cess earnings. (See §404.434 for charging
of excess earnings where both the in-
sured individual and you, a beneficiary,
have excess earnings.)

[70 FR 28811, May 19, 2005]

§404.417 Deductions because of non-
covered remunerative activity out-
side the United States; 45 hour and
7-day work test.

(a) Deductions because of individual’s
activity—(1) Prior to May 1983. For
months prior to May 1983, a 7-day work
test applies in a month before benefit
deductions are made for noncovered re-
munerative activity outside the United
States. A deduction is made from any
monthly benefit (except disability in-
surance benefits, child’s insurance ben-
efits based on the child’s disability, or
widow’s or widower’s insurance bene-
fits based on the widow’s or widower’s
disability) payable to an individual for
each month in a taxable year beginning
after December 1954 in which the bene-
ficiary, while under age 72 (age 70 after
December 1982), engages in noncovered
remunerative activity (see §404.418)
outside the United States on 7 or more
different calendar days. The deduction
is for an amount equal to the benefit
payable to the individual for that
month.
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(2) From May 1983 on. Effective May
1983, a 45-hour work test applies before
a benefit deduction is made for the
non-covered remunerative activity per-
formed outside the United States in a
month by the type of beneficiary de-
scribed in paragraph (a)(1) of this sec-
tion.

(b) Deductions from benefits because of
the earnings or work of an insured indi-
vidual—(1) Prior to September 1984.
Where the insured individual entitled
to old-age benefits works on 7 or more
days in a month prior to September
1984 while under age 72 (age 70 after De-
cember 1982), a deduction is made for
that month from any:

(i) Wife’s, husband’s, or child’s insur-
ance benefit payable on the insured in-
dividual’s earnings record; and

(ii) Mother’s, father’s, or child’s in-
surance benefit based on child’s dis-
ability, which under §404.420 is deemed
payable on the insured individual’s
earnings record because of the bene-
ficiary’s marriage to the insured indi-
vidual.

(2) From September 1984 on. Effective
September 1984, a benefit deduction is
made for a month from the benefits de-
scribed in paragraph (b)(1) of this sec-
tion only if the insured individual,
while under age 70, has worked in ex-
cess of 45 hours in that month.

(3) Amount of deduction. The amount
of the deduction required by this para-
graph (b) is equal to the wife’s, hus-
band’s or child’s benefit.

(4) From January 1985 on. Effective
January 1985, no deduction will be
made from the benefits payable to a di-
vorced wife or a divorced husband who
has been divorced from the insured in-
dividual for at least 2 years.

[49 FR 24117, June 12, 1984, as amended at 51
FR 11912, Apr. 21, 1986; 52 FR 26145, July 13,
1987]

§404.418 “Noncovered remunerative
activity outside the United States,”
defined.

An individual is engaged in non-
covered remunerative activity outside
the United States for purposes of de-
ductions described in §404.417 if:

(a) He performs services outside the
United States as an employee and the
services do not constitute employment
as defined in subpart K of this part

§404.420

and, for taxable years ending after 1955,
the services are not performed in the
active military or naval service of the
United States; or

(b) He carries on a trade or business
outside the United States (other than
the performance of services as an em-
ployee) the net income or loss of which
is not includable in computing his net
earnings from self-employment (as de-
fined in §404.1050) for a taxable year
and would not be excluded from net
earnings from self-employment (see
§404.1052) if the trade or business were
carried on in the United States. When
used in the preceding sentence with re-
spect to a trade or business, the term
United States does not include the Com-
monwealth of Puerto Rico, the Virgin
Islands and, with respect to taxable
years beginning after 1960, Guam or
American Samoa, in the case of an
alien who is not a resident of the
United States (including the Common-
wealth of Puerto Rico, the Virgin Is-
lands and, with respect to taxable
years beginning after 1960, Guam and
American Samoa), and the term trade
or business shall have the same mean-
ing as when used in section 162 of the
Internal Revenue Code of 1954.

§404.420 Persons deemed entitled to
benefits based on an individual’s
earnings record.

For purposes of imposing deductions
under the annual earnings test (see
§404.415) and the foreign work test (see
§404.417), a person who is married to an
old-age insurance beneficiary and who
is entitled to a mother’s or father’s in-
surance benefit or a child’s insurance
benefit based on the child’s disability
(and all these benefits are based on the
earnings record of some third person) is
deemed entitled to such benefit based
on the earnings record of the old-age
insurance beneficiary to whom he or
she is married. This section is effective
for months in any taxable year of the
old-age insurance beneficiary that be-
gins after August 1958.

[49 FR 24117, June 12, 1984]
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§404.421 How are deductions made
when a beneficiary fails to have a
child in his or her care?

Deductions for failure to have a child
in care (as defined in subpart D of this
part) are made as follows:

(a) Wife’s or husband’s benefit. A de-
duction is made from the wife’s or hus-
band’s benefits to which he or she is
entitled for any month if he or she is
under full retirement age and does not
have in his or her care a child of the in-
sured entitled to child’s benefits. How-
ever, a deduction is not made for any
month in which he or she is age 62 or
over, but under full retirement age,
and there is in effect a certificate of
election for him or her to receive actu-
arially reduced wife’s or husband’s ben-
efits for such month (see subpart D of
this part).

(b) Mother’s or father’s benefits—(1)
Widow or widower. A deduction is made
from the mother’s or father’s benefits
to which he or she is entitled as the
widow or widower (see subpart D of
this part) of the deceased individual
upon whose earnings such benefit is
based, for any month in which he or
she does not have in his or her care a
child who is entitled to child’s benefits
based on the earnings of the deceased
insured individual.

(2) Surviving divorced mother or father.
A deduction is made from the mother’s
or father’s benefits to which he or she
is entitled as the surviving divorced
mother or father (see subpart D of this
part) of the deceased individual upon
whose earnings record such benefit is
based, for any month in which she or
he does not have in care a child of the
deceased individual who is her or his
son, daughter, or legally adopted child
and who is entitled to child’s benefits
based on the earnings of the deceased
insured individual.

(c) Amount to be deducted. The
amount deducted from the benefits, as
described in paragraphs (a) and (b) of
this section, is equal to the amount of
the benefits which is otherwise payable
for the month in which she or he does
not have a child in his or her care.

(d) When a child is considered not enti-
tled to benefits. For purposes of para-
graphs (a) and (b) of this section, a per-
son is considered not entitled to child’s
benefits for any month in which she or
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he is age 18 or over and is entitled to
child’s benefits because she or he is a
full-time student at an educational in-
stitution. This paragraph applies to
benefits for months after December
1964.

[68 FR 4710, Jan. 30, 2003, as amended at 68
FR 40122, July 7, 2003]

§404.423 Manner of making deduc-
tions.

Deductions provided for in §§404.415,
404.417, and 404.421 (as modified in
§404.458) are made by withholding bene-
fits (in whole or in part, depending
upon the amount to be withheld) for
each month in which an event causing
a deduction occurred. If the amount to
be deducted is not withheld from the
benefits payable in the month in which
the event causing the deduction oc-
curred, such amount constitutes a de-
duction overpayment and is subject to
adjustment or recovery in accordance
with the provisions of subpart F of this
part.

[32 FR 19159, Dec. 20, 1967, as amended at 68
FR 40122, July 7, 2003]

§404.424 Total amount of deductions
where more than one deduction
event occurs in a month.

If more than one of the deduction
events specified in §§404.415, 404.417,
and 404.421 occurred in any 1 month,
each of which would occasion a deduc-
tion equal to the benefit for such
month, only an amount equal to such
benefit is deducted.

§404.425 Total amount of deductions
where deduction events occur in
more than 1 month.

If a deduction event described in
§§404.415, 404.417, and 404.421 occurs in
more than 1 month, the total amount
deducted from an individual’s benefits
is equal to the sum of the deductions
for all months in which any such event
occurred.

[68 FR 40122, July 7, 2003]

§404.428 Earnings in a taxable year.

(a) When we apply the annual earn-
ings test to your earnings as a bene-
ficiary under this subpart (see §404.415),
we count all of your earnings (as de-
fined in §404.429) for all months of your
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taxable year even though you may not
be entitled to benefits during all
months of that year. (See §404.430 for
the rule that applies to the earnings of
a beneficiary who attains full retire-
ment age (as described in §404.409(a))).

(b) Your taxable year is presumed to
be a calendar year until you show to
our satisfaction that you have a dif-
ferent taxable year. If you are self-em-
ployed, your taxable year is a calendar
year unless you have a different tax-
able year for the purposes of subtitle A
of the Internal Revenue Code of 1986. In
either case, the number of months in a
taxable year is not affected by:

(1) The date a claim for Social Secu-
rity benefits is filed;

(2) Attainment of any particular age;

(3) Marriage or the termination of
marriage; or

(4) Adoption.

(c) The month of death is counted as
a month of the deceased beneficiary’s
taxable year in determining whether
the beneficiary had excess earnings for
the year under §404.430. For bene-
ficiaries who die after November 10,
1988, we use twelve as the number of
months to determine whether the bene-
ficiary had excess earnings for the year
under §404.430.

(d) Wages, as defined in §404.429(c),
are charged as earnings for the months
and year in which you rendered the
services. Net earnings or net losses
from self-employment count as earn-
ings or losses in the year for which
such earnings or losses are reportable
for Federal income tax purposes.

[70 FR 28811, May 19, 2005]

§404.429 Earnings; defined.

(a) General. The term ‘‘earnings’ as
used in this subpart (other than as a
part of the phrase ‘‘net earnings from
self-employment’’) includes the sum of
your wages for services rendered in a
taxable year, plus your net earnings
from self-employment for the taxable
year, minus any net loss from self-em-
ployment for the same taxable year.

(b) Net earnings or met loss from self-
employment. Your net earnings or net
loss from self-employment are deter-
mined under the provisions in subpart
K of this part, except that:

(1) In this section, the following oc-
cupations are included in the definition

§404.429

of ‘““trade or business’ (although they
may be excluded in subpart K):

(i) The performance of the functions
of a public office;

(ii) The performance of a service of a
duly ordained, commissioned, or Ili-
censed minister of a church in the exer-
cise of his or her ministry or by a
member of a religious order in the ex-
ercise of duties required by the order;

(iii) The performance of service by an
individual in the exercise of his or her
profession as a Christian Science prac-
titioner;

(iv) The performance by an indi-
vidual in the exercise of his or her pro-
fession as a doctor of medicine, lawyer,
dentist, osteopath, veterinarian, chiro-
practor, naturopath, or optometrist.

(2) For the sole purpose of the earn-
ings test under this subpart:

(i) If you reach full retirement age,
as defined in §404.409(a), on or before
the last day of your taxable year, you
will have excluded from your gross
earnings from self-employment, your
royalties attributable to a copyright or
patent obtained before the taxable year
in which you reach full retirement age;
and

(ii) If you are entitled to insurance
benefits under title II of the Act, other
than disability insurance benefits or
child’s insurance benefits payable by
reason of being disabled, we will ex-
clude from gross earnings any self-em-
ployment income you received in a
year after your initial year of entitle-
ment that is not attributable to serv-
ices you performed after the first
month you became entitled to benefits.
In this section, services means any sig-
nificant work activity you performed
in the operation or management of a
trade, profession, or business which can
be related to the income received. If a
part of the income you receive in a
year is not related to any significant
services you performed after the month
of initial entitlement, only that part of
your income may be excluded from
gross earnings for deduction purposes.
We count the balance of the income for
deduction purposes. Your royalties or
other self-employment income is pre-
sumed countable for purposes of the
earnings test until it is shown to our
satisfaction that such income may be
excluded under this section.
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(3) We do not count as significant
services:

(i) Actions you take after the initial
month of entitlement to sell a crop or
product if it was completely produced
in or before the month of entitlement.
This rule does not apply to income you
receive from a trade or business of buy-
ing and selling products produced or
made by others; for example, a grain
broker.

(ii) Your activities to protect an in-
vestment in a currently operating busi-
ness or activities that are too irreg-
ular, occasional, or minor to be consid-
ered as having a bearing on the income
you receive, such as—

(A) Hiring an agent, manager, or
other employee to operate the busi-
ness;

(B) Signing contracts where your sig-
nature is required, so long as the major
contract negotiations were handled by
others in running the business for you;

(C) Looking over the company’s fi-
nancial records to assess the effective-
ness of those agents, managers, or em-
ployees in running the business for
you;

(D) Personally contacting an old and
valued customer solely for the purpose
of maintaining good will when such
contact has a minimal effect on the on-
going operation of the trade or busi-
ness; or

(E) Occasionally filling in for an
agent, manager, or other employee or
partner in an emergency.

(4) In figuring your net earnings or
net loss from self-employment, we
count all net income or net loss even
though:

(i) You did not perform personal serv-
ices in carrying on the trade or busi-
ness;

(ii) The net profit was less than $400;

(iii) The net profit was in excess of
the maximum amount creditable to
your earnings record; or

(iv) The net profit was not reportable
for social security tax purposes.

(5) Your net earnings from self-em-
ployment is the excess of gross income
over the allowable business deductions
(allowed under the Internal Revenue
Code). Net loss from self-employment
is the excess of business deductions
(that are allowed under the Internal
Revenue Code) over gross income. You
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cannot deduct, from wages or net earn-
ings from self-employment, expenses in
connection with the production of in-
come excluded from gross income
under paragraph (b)(2)(ii) of this sec-
tion.

(c) Wages. Wages include the gross
amount of your wages rather than the
net amount paid after deductions by
your employer for items such as taxes
and insurance. Wages are defined in
subpart K of this part, except that we
also include the following types of
wages that are excluded in subpart K:

(1) Remuneration in excess of the
amounts in the annual wage limitation
table in §404.1047;

(2) Wages of less than the amount
stipulated in section §404.1057 that you
receive in a calendar year for domestic
service in the private home of your em-
ployer, or service not in the course of
your employer’s trade or business;

(3) Payments for agricultural labor
excluded under §404.1055;

(4) Remuneration, cash and non-cash,
for service as a home worker even
though the cash remuneration you re-
ceived is less than the amount stipu-
lated in §404.1058(a) in a calendar year;

(5) Services performed outside the
United States in the Armed Forces of
the United States.

(d) Presumptions concerning wages. For
purposes of this section, when reports
received by us show that you received
wages (as defined in paragraph (c) of
this section) during a taxable year, it
is presumed that they were paid to you
for services rendered in that year un-
less you present evidence to our satis-
faction that the wages were paid for
services you rendered in another tax-
able year. If a report of wages shows
your wages for a calendar year, your
taxable year is presumed to be a cal-
endar year for purposes of this section
unless you present evidence to our sat-
isfaction that your taxable year is not
a calendar year.

[70 FR 28812, May 19, 2005]

§404.430 Monthly and annual exempt
amounts defined; excess earnings
defined.

(a) Monthly and annual exempt
amounts. (1) The earnings test monthly
and annual exempt amounts are the
amounts of wages and self-employment
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income which you, as a Social Security
beneficiary, may earn in any month or
year without part or all of your month-
ly benefit being deducted because of ex-
cess earnings. The monthly exempt
amount, (which is Y12 of the annual ex-
empt amount), applies only in a bene-
ficiary’s grace year or years. (See
§404.435(a) and (b)). The annual exempt
amount applies to the earnings of each
non-grace taxable year prior to the
year of full retirement age, as defined
in §404.409(a). A larger ‘‘annual” ex-
empt amount applies to the total earn-
ings of the months in the taxable year
that precedes the month in which you
attain full retirement age. The full an-
nual exempt amount applies to the
earnings of these pre-full retirement
age months, even though they are
earned in less than a year. For bene-
ficiaries using a fiscal year as a taxable
year, the exempt amounts applicable at
the end of the fiscal year apply.

(2) We determine the monthly ex-
empt amounts for each year by a meth-
od that depends on the type of exempt
amount. In each case, the exempt
amount so determined must be greater
than or equal to the corresponding ex-
empt amount in effect for months in
the taxable year in which the exempt
amount determination is being made.

§404.430

(i) To calculate the lower exempt
amount (the one applicable before the
calendar year of attaining full retire-
ment age) for any year after 1994, we
multiply $670 (the Ilower exempt
amount for 1994) by the ratio of the na-
tional average wage index for the sec-
ond prior year to that index for 1992. If
the amount so calculated is not a mul-
tiple of $10, we round it to the nearest
multiple of $10 (i.e., if the amount ends
in $5 or more, we round up, otherwise
we round down). The annual exempt
amount is then 12 times the rounded
monthly exempt amount.

(ii) The higher exempt amount (the
one applicable in months of the year of
attaining full retirement age (as de-
fined in section 404.409(a)) that precede
such attainment) was set by legislation
(Public Law 104-121) for years 1996-2002.
To calculate the higher exempt amount
for any year after 2002, we multiply
$2,500 (the higher exempt amount for
2002) by the ratio of the national aver-
age wage index for the second prior
year to that index for 2000. We round
the result as described in paragraph
(a)(2)(1) of this section for the lower ex-
empt amount.

(iii) The following are the annual and
monthly exempt amounts for taxable
years 2000 through 2005.

For years through taxable year
preceding year of reaching full

Months of taxable year prior to
month of full of retirement age

retirement age

Reduction: $1 for every $3

Year Reduction: $1 for every $2 over over the exempt amount
the exempt amount

Annual Monthly Annual Monthly
2000 .. $10,080 $840 $17,000 $1,417
2001 10,680 890 25,000 2,084
2002 11,280 940 30,000 2,500
2003 11,520 960 30,720 2,560
2004 11,640 970 31,080 2,590
2005 .. 12,000 1,000 31,800 2,650

(b) Method of determining excess earn-
ings for years after December 1999. If you
have not yet reached your year of full
retirement age, your excess earnings
for a taxable year are 50 percent of
your earnings (as described in §404.429)
that are above the exempt amount.
After December 31, 1999, in the taxable
year in which you will reach full retire-
ment age (as defined in §404.409(a)), the
annual (and monthly, if applicable)
earnings limit applies to the earnings

of the months prior to the month in
which you reach full retirement age.
Excess earnings are 33% percent of the
earnings above the annual exempt
amount. Your earnings after reaching
the month of full retirement age are
not subject to the earnings test.

[70 FR 28813, May 19, 2005]
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§404.434 Excess earnings; method of
charging.

(a) Months charged. If you have not
yet reached your year of full retire-
ment age, and if your estimated earn-
ings for a year result in estimated ex-
cess earnings (as described in §404.430),
we will charge these excess earnings to
your full benefit each month from the
beginning of the year, until all of the
estimated excess earnings have been
charged. Excess earnings, however, are
not charged to any month described in
§§404.435 and 404.436.

(b) Amount of excess earnings
charged—(1) Insured individual’s excess
earnings. For each $1 of your excess
earnings we will decrease by $1 the ben-
efits to which you and all others are
entitled (or deemed entitled—see
§404.420) on your earnings record. (See
§404.439 where the excess earnings for a
month are less than the total benefits
payable for that month.) (See 404.415(b)
for the effect on divorced wife’s and di-
vorced husband’s benefits.)

(2) Excess earnings of beneficiary other
than insured individual. We will charge
a beneficiary, other than the insured,
$1 for each $1 of the beneficiary’s ex-
cess earnings (see §404.437). These ex-
cess earnings, however, are charged
only against that beneficiary’s own
benefits.

(3) You, the insured individual, and a
person entitled (or deemed entitled) on
your earnings record both have excess
earnings. If both you and a person enti-
tled (or deemed entitled) on your earn-
ings record have excess earnings (as de-
scribed in §404.430), your excess earn-
ings are charged first against the total
family benefits payable (or deemed
payable) on your earnings record, as
described in paragraph (b)(1) of this
section. Next, the excess earnings of a
person entitled on your earnings record
are charged against his or her own ben-
efits remaining after part of your ex-
cess earnings have been charged
against his/her benefits (because of the
reduction in the total family benefits
payable). See §404.441 for an example of
this process and the manner in which
partial monthly benefits are appor-
tioned.

(c) Earnings test applicability. Public
Law 106-182 eliminated the Social Se-
curity earnings test, beginning with
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the month in which a person attains
full retirement age (as defined in
§404.409(a)), for taxable years after 1999.
In the year that you reach full retire-
ment age, the annual earnings test
amount is applied to the earnings
amounts of the months that precede
your month of full retirement age. (See
§404.430). The reduction rate for these
months is $1 of benefits for every $3
you earned above the earnings limit in
these months. The earnings threshold
amount will be increased in conjunc-
tion with increases in average wages.

[70 FR 28813, May 19, 2005]

§404.435 Excess earnings; months to
which excess earnings can or can-
not be charged; grace year defined.

(a) Monthly benefits payable. We will
not reduce your benefits on account of
excess earnings for any month in which
you, the beneficiary—

(1) Were not entitled to a monthly
benefit;

(2) Were considered not entitled to
benefits (due to non-covered work out-
side the United States or no child in
care, as described in §404.436);

(3) Were at full retirement age (as de-
scribed in §404.409(a));

(4) Were entitled to payment of a dis-
ability insurance benefit as defined in
§404.315; (see §§404.1592 and 404.1592a(b)
which describes the work test if you
are entitled to disability benefits);

(5) Are age 18 or over and entitled to
a child’s insurance benefit based on dis-
ability;

(6) Are entitled to a widow’s or wid-
ower’s insurance benefit based on dis-
ability; or

(7) Had a non-service month in your
grace year (see paragraph (b) of this
section). A non-service month is any
month in which you, while entitled to
retirement or survivors benefits:

(i) Do not work in self-employment
(see paragraphs (c¢) and (d) of this sec-
tion);

(ii) Do not perform services for wages
greater than the monthly exempt
amount set for that month (see para-
graph (e) of this section and §404.430);
and

(iii) Do not work in non-covered re-
munerative activity on 7 or more days
in a month while outside the United
States. A non-service month occurs

170



Social Security Administration

even if there are no excess earnings in
the year.

(b) Grace year defined. (1) A bene-
ficiary’s initial grace year is the first
taxable year in which the beneficiary
has a non-service month (see paragraph
(a)(7) of this section) in or after the
month in which the beneficiary is enti-
tled to a retirement, auxiliary, or sur-
vivor’s benefit.

(2) A beneficiary may have another
grace year each time his or her entitle-
ment to one type of benefit ends and,
after a break in entitlement of at least
one month, the beneficiary becomes
entitled to a different type of retire-
ment or survivors benefit. The new
grace year would then be the taxable
year in which the first non-service
month occurs after the break in enti-
tlement.

(3) For purposes of determining
whether a given year is a beneficiary’s
grace year, we will not count as a non-
service month, a month that occurred
while the beneficiary was entitled to
disability benefits under section 223 of
the Social Security Act or as a disabled
widow, widower, or child under section
202.

(4) A beneficiary entitled to child’s
benefits, to spouse’s benefits before age
62 (entitled only by reason of having a
child in his or her care), or to mother’s
or father’s benefits is entitled to a ter-
mination grace year in any year the
beneficiary’s entitlement to these
types of benefits terminates. This pro-
vision does not apply if the termi-
nation is because of death or if the ben-
eficiary is entitled to a Social Security
benefit for the month following the
month in which the entitlement ended.
The beneficiary is entitled to a termi-
nation grace year in addition to any
other grace year(s) available to him or
her.

Example 1: Don, age 62, will retire from his
regular job in April of next year. Although
he will have earned $15,000 for January-April
of that year and plans to work part time, he
will not earn over the monthly exempt
amount after April. Don’s taxable year is the
calendar year. Since next year will be the
first year in which he has a non-service
month while entitled to benefits, it will be
his grace year and he will be entitled to the
monthly earnings test for that year only. He
will receive benefits for all months in which
he does not earn over the monthly exempt

§404.435

amount (May-December) even though his
earnings have substantially exceeded the an-
nual exempt amount. However, in the years
that follow, up to the year of full retirement
age, only the annual earnings test will be ap-
plied if he has earnings that exceed the an-
nual exempt amount, regardless of his
monthly earnings amounts.

Example 2: Marion was entitled to mother’s
insurance benefits from 1998 because she had
a child in her care. Because she had a non-
service month in 1998, 1998 was her initial
grace year. Marion’s child turned 16 in May
2000, and the child’s benefits terminated in
April 2000. Marion’s entitlement to mother’s
benefits also terminated in April 2000. Since
Marion’s entitlement did not terminate by
reason of her death and she was not entitled
to another type of Social Security benefit in
the month after her entitlement to a moth-
er’s benefit ended, she is entitled to a termi-
nation grace year for 2000, the year in which
her entitlement to mother’s insurance bene-
fits terminated. She applied for and became
entitled to widow’s insurance benefits effec-
tive February 2001. Because there was a
break in entitlement to benefits of at least
one month before entitlement to another
type of benefit, 2001 will be a subsequent
grace year if Marion has a non-service month
in 2001.

(c) You worked in self-employment. You
are considered to have worked in self-
employment in any month in which
you performed substantial services (see
§404.446) in the operation of a trade or
business (or in a combination of trades
and businesses if there are more than
one), as an owner or partner even
though you had no earnings or net
earnings resulting from your services
during the month.

(d) Presumption regarding work in self-
employment. You are presumed to have
worked in self-employment in each
month of your taxable year until you
show to our satisfaction that in a par-
ticular month you did not perform sub-
stantial services (see §404.446(c)) in any
trades and businesses from which you
derived your annual net income or loss
(see §404.429).

(e) Presumption regarding services for
wages. You are presumed to have per-
formed services in any month for wages
(as defined in §404.429) of more than the
applicable monthly exempt amount in
each month of the year, until you show
to our satisfaction that you did not
perform services for wages in that
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month that exceeded the monthly ex-
empt amount.

[70 FR 28814, May 19, 2005]

§404.436 Excess earnings; months to
which excess earnings cannot be
charged because individual is
deemed not entitled to benefits.

Under the annual earnings test, ex-
cess earnings (as described in §404.430)
are not charged to any month in which
an individual is deemed not entitled to
a benefit. A beneficiary (i.e., the in-
sured individual or any person entitled
or deemed entitled on the individual’s
earnings record) is deemed not entitled
to a benefit for a month if he is subject
to a deduction for that month because
of:

(a) Engaging in noncovered remu-
nerative activity outside the United
States (as described in §§404.417 and
404.418); or

(b) Failure to have a child in his or
her care (as described in §404.421).

[32 FR 19159, Dec. 20, 1967, as amended at 38
FR 9429, Apr. 16, 1973; 38 FR 17716, July 3,
1973; 43 FR 8133, Feb. 28, 1978; 68 FR 40123,
July 7, 2003]

§404.437 Excess earnings; benefit rate
subject to deductions because of ex-
cess earnings.

We will further reduce your benefits
(other than a disability insurance ben-
efit) because of your excess earnings
(see §404.430), after your benefits may
have been reduced because of the fol-
lowing:

(a) The family maximum (see
§§404.403 and 404.404), which applies to
entitled beneficiaries remaining after
exclusion of beneficiaries deemed not
entitled under §404.436 (due to a deduc-
tion for engaging in non-covered remu-
nerative activity outside the United
States or failure to have a child in
one’s care);

(b) Your entitlement to benefits (see
§404.410) for months before you reach
full retirement age (see §404.409(a))
(this applies only to old-age, wife’s,
widow’s, widower’s or husband’s bene-
fits);

(c) Your receipt of benefits on your
own earnings record, which reduces
(see §404.407) your entitlement (or
deemed entitlement; see §404.420) to
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benefits on another individual’s earn-
ings record; and

(d) Your entitlement to benefits pay-
able (or deemed payable) to you based
on the earnings record of an individual
entitled to a disability insurance ben-
efit because of that individual’s enti-
tlement to workers’ compensation (see
§404.408).

[70 FR 28814, May 19, 2005]

§404.439 Partial monthly benefits; ex-
cess earnings of the individual
charged against his benefits and
the benefits of persons entitled (or
deemed entitled) to benefits on his
earnings record.

Deductions are made against the
total family benefits where the excess
earnings (as described in §404.430) of an
individual entitled to old-age insurance
benefits are charged to a month and re-
quire deductions in an amount less
than the total family benefits payable
on his earnings record for that month
(including the amount of a mother’s or
child’s insurance benefit payable to a
spouse who is deemed entitled on the
individual’s earnings record—see
§404.420). The difference between the
total benefits payable and the deduc-
tions made under the annual earnings
test for such month is paid (if other-
wise payable under title II of the Act)
to each person in the proportion that
the benefit to which each is entitled
(before the application of the reduc-
tions described in §404.403 for the fam-
ily maximum, §404.407 for entitlement
to more than one type of benefit, and
section 202(q) of the Act for entitle-
ment to benefits before retirement age)
and before the application of §404.304(f)
to round to the next lower dollar bears
to the total of the benefits to which all
of them are entitled, except that the
total amount payable to any such per-
son may not exceed the benefits which
would have been payable to that person
if none of the insured individual’s ex-
cess earnings had been charged to that
month.

Example: A is entitled to an old-age insur-
ance benefit of $165 and his wife is entitled to
$82.50 before rounding, making a total of
$247.50. After A’s excess earnings have been
charged to the appropriate months, there re-
mains a partial benefit of $200 payable for
October, which is apportioned as follows:
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. 3 Fraction 3
Original benefit of original Benefit!
$165 2/3 $133
82.50 1/3 66
Total ...ccccvvnee 247.50 | oo 199

1 After deductions for excess earnings and after rounding
per §404.304(f).

[38 FR 9429, Apr. 16, 1973, as amended at 38
FR 17717, July 3, 1973; 43 FR 8133, Feb. 28,
1978; 48 FR 46149, Oct. 11, 1983]

§404.440 Partial monthly benefits; pro-
rated share of partial payment ex-
ceeds the benefit before deduction
for excess earnings.

Where, under the apportionment de-
scribed in §404.439, a person’s prorated
share of the partial benefit exceeds the
benefit rate to which he was entitled
before excess earnings of the insured
individual were charged, such person’s
share of the partial benefit is reduced
to the amount he would have been paid
had there been no deduction for excess
earnings (see example). The remainder
of the partial benefit is then paid to

§404.441

other persons eligible to receive bene-
fits in the proportion that the benefit
of each such other person bears to the
total of the benefits to which all such
other persons are entitled (before re-
duction for the family maximum).
Thus, if only two beneficiaries are in-
volved, payment is made to one as if no
deduction had been imposed; and the
balance of the partial benefit is paid to
the other. If three or more bene-
ficiaries are involved, however, re-
apportionment of the excess of the
beneficiary’s share of the partial ben-
efit over the amount he would have
been paid without the deduction is
made in proportion to his original enti-
tlement rate (before reduction for the
family maximum). If the excess
amount involved at any point totals
less than $1, it is not reapportioned; in-
stead, each beneficiary is paid on the
basis of the last calculation.

Example: Family maximum is $150. Insured
individual’s excess earnings charged to the
month are $25. The remaining $125 is pro-
rated as partial payment.

Benefit after de- :
ductions for ex- | Benefit reduced for max- a?tz?ebfgtﬁ adyjdtﬂi_
Original | Fraction of original | cess earnings but | imum but without deduc- tions and reduc-
benefit total benefit before reduction tions for excess earn- tions (and round-
for family max- ings ed)
imum
Insured Individual ... $100 % 50 100.00 75
Wife 50 Vs 25 16.60 16
Child 50 s 25 16.60 16
Child ... 50 s 25 16.60 16

[32 FR 19159, Dec. 20, 1967, as amended at 48 FR 46149, Oct. 11, 1983]

§404.441 Partial monthly benefits; in-
sured individual and another per-
son entitled (or deemed entitled) on
the same earnings record both have
excess earnings.

Where both the insured individual
and another person entitled (or deemed
entitled) on the same earnings record
have excess earnings (as described in
§404.430), their excess earnings are
charged, and their partial monthly
benefit is apportioned, as follows:

Example: M and his wife are initially enti-
tled to combined total benefits of $264 per
month based on M’s old-age insurance ben-
efit of $176. For the taxable year in question,
M’s excess earnings were $1,599 and his wife’s
excess earnings were $265. Both were under
age 65. M had wages of more than $340 in all

months of the year except February, while
his wife had wages of more than $340 in all
months of the year. After M’s excess earn-
ings have been charged to the appropriate
months (all months through July except
February), there remains a partial benefit
payment for August of $249, which is allo-
cated to M and his wife in the ratio that the
original benefit of each bears to the sum of
their original benefits: $166 and $83. His
wife’s excess earnings are charged against
her full benefit for February ($88), her partial
benefit for August ($83), her full benefit for
September, and from $6 of her October ben-
efit, leaving an $82 benefit payable to her for
that month.

[48 FR 46149, Oct. 11, 1983]
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§404.446 Definition of “substantial
services” and “services.”

(a) General. In general, the substan-
tial services test will be applicable
only in a grace year (including a termi-
nation grace year) as defined in
§404.435(c)(1). It is a test of whether, in
view of all the services rendered by the
individual and the surrounding cir-
cumstances, the individual reasonably
can be considered retired in the month
in question. In determining whether an
individual has or has not performed
substantial services in any month, the
following factors are considered:

(1) The amount of time the individual
devoted to all trades and businesses;

(2) The nature of the services ren-
dered by the individual;

(3) The extent and nature of the ac-
tivity performed by the individual be-
fore he allegedly retired as compared
with that performed thereafter;

(4) The presence or absence of an ade-
quately qualified paid manager, part-
ner, or family member who manages
the business;

(5) The type of business establish-
ment involved;

(6) The amount of capital invested in
the trade or business; and

(7) The seasonal nature of the trade
or business.

(b) Individual engaged in more than
one trade or business. When an indi-
vidual, in any month, performs services
in more than one trade or business, his
services in all trades or businesses are
considered together in determining
whether he performed substantial serv-
ices in self-employment in such month.

(c) Evidentiary requirements. An indi-
vidual who alleges that he did not
render substantial services in any
month, or months, shall submit de-
tailed information about the operation
of the trades or businesses, including
the individual’s activities in connec-
tion therewith. When requested to do
so by the Administration, the indi-
vidual shall also submit such addi-
tional statements, information, and
other evidence as the Administration
may consider necessary for a proper de-
termination of whether the individual
rendered substantial services in self-
employment. Failure of the individual
to submit the requested statements, in-
formation, and other evidence is a suf-

20 CFR Ch. lll (4-1-20 Edition)

ficient basis for a determination that
the individual rendered substantial
services in self-employment during the
period in question.

[32 FR 19159, Dec. 20, 1967, as amended at 47
FR 46691, Oct. 20, 1982]

§404.447 Evaluation of factors in-
volved in substantial services test.

In determining whether an individ-
ual’s services are substantial, consider-
ation is given to the following factors:

(a) Amount of time devoted to trades or
businesses. Consideration is first given
to the amount of time the self-em-
ployed individual devotes to all trades
or businesses, the net income or loss of
which is includable in computing his
earnings as defined in §404.429. For the
purposes of this paragraph, the time
devoted to a trade or business includes
all the time spent by the individual in
any activity, whether physical or men-
tal, at the place of business or else-
where in furtherance of such trade or
business. This includes the time spent
in advising and planning the operation
of the business, making business con-
tacts, attending meetings, and pre-
paring and maintaining the facilities
and records of the business. All time
spent at the place of business which
cannot reasonably be considered unre-
lated to business activities is consid-
ered time devoted to the trade or busi-
ness. In considering the weight to be
given to the time devoted to trades or
businesses the following rules are ap-
plied:

(1) Forty-five hours or less in a month
devoted to trade or business. Where the
individual establishes that the time de-
voted to his trades and businesses dur-
ing a calendar month was not more
than 45 hours, the individual’s services
in that month are not considered sub-
stantial unless other factors (see para-
graphs (b), (¢), and (d) of this section)
make such a finding unreasonable. For
example, an individual who worked
only 15 hours in a month might never-
theless be found to have rendered sub-
stantial services if he was managing a
sizable business or engaging in a highly
skilled occupation. However, the serv-
ices of less than 15 hours rendered in
all trades and businesses during a cal-
endar month are not substantial.
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(2) More than 45 hours in a month de-
voted to trades and businesses. Where an
individual devotes more than 45 hours
to all trades and businesses during a
calendar month, it will be found that
the individual’s services are substan-
tial unless it is established that the in-
dividual could reasonably be consid-
ered retired in the month and, there-
fore, that such services were not, in
fact, substantial.

(b) Nature of services rendered. Consid-
eration is also given to the nature of
the services rendered by the individual
in any case where a finding that the in-
dividual was retired would be unrea-
sonable if based on time alone (see
paragraph (a) of this section). The
more highly skilled and valuable his
services in self-employment are, the
more likely the individual rendering
such services could not reasonably be
considered retired. The performance of
services regularly also tends to show
that the individual has not retired.
Services are considered in relation to
the technical and management needs of
the business in which they are ren-
dered. Thus, skilled services of a mana-
gerial or technical nature may be so
important to the conduct of a sizable
business that such services would be
substantial even though the time re-
quired to render the services is consid-
erably less than 45 hours.

(c) Comparison of services rendered be-
fore and after retirement. Where consid-
eration of the amount of time devoted
to a trade or business (see paragraph
(a) of this section) and the nature of
services rendered (see paragraph (b) of
this section) is not sufficient to estab-
lish whether an individual’s services
were substantial, consideration is
given to the extent and nature of the
services rendered by the individual be-
fore his retirement, as compared with
the services performed during the pe-
riod in question. A significant reduc-
tion in the amount or importance of
services rendered in the business tends
to show that the individual is retired;
absence of such reduction tends to
show that the individual is not retired.

(d) Setting in which services performed.
Where consideration of the factors de-
scribed in paragraphs (a), (b), and (c) of
this section is not sufficient to estab-
lish that an individual’s services in

§404.450

self-employment were or were not sub-
stantial, all other factors are consid-
ered. The presence or absence of a ca-
pable manager, the kind and size of the
business, the amount of capital in-
vested and whether the business is sea-
sonal, as well as any other pertinent
factors, are considered in determining
whether the individual’s services are
such that he can reasonably be consid-
ered retired.

§404.450 Required reports of work
outside the United States or failure
to have care of a child.

(a) Beneficiary engaged in moncovered
remunerative activity, report by bene-
ficiary. Any individual entitled to a
benefit which is subject to a deduction
in that month because of noncovered
remunerative activity outside the
United States (see §404.417) shall report
the occurrence of such an event to the
Social Security Administration before
the receipt and acceptance of a benefit
for the second month following the
month in which such event occurred.

(b) Beneficiary receiving wife’s, hus-
band’s, mother’s or father’s insurance
benefits does not have care of a child; re-
port by beneficiary. Any person receiv-
ing wife’s, husband’s, mother’s, or fa-
ther’s insurance benefits which are
subject to a deduction (as described in
§404.421) because he or she did not have
a child in his or her care shall report
the occurrence of such an event to the
Social Security Administration before
the receipt and acceptance of a benefit
for the second month following the
month in which the deduction event
occurred.

(c) Report required by person receiving
benefits on behalf of another. Where a
person is receiving benefits on behalf of
a beneficiary (see subpart U of this
part) it is his duty to make the report
to the Administration required by
paragraph (a) or (b) of this section, on
behalf of the beneficiary.

(d) Report; content and form. A report
required under the provisions of this
section shall be filed with the Social
Security Administration. (See §404.614
of this part for procedures concerning
place of filing and date of receipt of
such a report.) The report should be
made on a form prescribed by the Ad-
ministration and in accordance with

175



§404.451

instructions, printed thereon or at-
tached thereto, as prescribed by the
Administration. Prescribed forms may
be obtained at any office of the Admin-
istration. If the prescribed form is not
used, the report should be properly
identified (e.g., show the name and so-
cial security claim number of the bene-
ficiary about whom the report is
made), describe the events being re-
ported, tell when the events occurred,
furnish any other pertinent data (e.g.,
who has care of the children), and be
properly authenticated (e.g., bear the
signature and address of the bene-
ficiary making the report or the person
reporting on his behalf). The report
should contain all the information
needed for a proper determination of
whether a deduction applies and, if it
does, the period for which such deduc-
tions should be made.

[32 FR 19159, Dec. 20, 1967, as amended at 49
FR 24117, June 12, 1984; 51 FR 10616, Mar. 28,
1986; 65 FR 16813, Mar. 30, 2000]

§404.451 Penalty deductions for fail-
ure to report within prescribed
time limit noncovered remunera-
tive activity outside the United
States or not having care of a child.

(a) Penalty for failure to report. If an
individual (or the person receiving ben-
efits on his behalf) fails to comply with
the reporting obligations of §404.450
within the time specified in §404.450
and it is found that good cause for such
failure does not exist (see §404.454), a
penalty deduction is made from the in-
dividual’s benefits in addition to the
deduction described in §404.417 (relat-
ing to noncovered remunerative activ-
ity outside the United States) or
§404.421 (relating to failure to have
care of a child).

(b) Determining amount of penalty de-
duction. The amount of the penalty de-
duction for failure to report non-
covered remunerative activity outside
the United States or not having care of
a child within the prescribed time is
determined as follows:

(1) First failure to make timely report.
The penalty deduction for the first fail-
ure to make a timely report is an
amount equal to the individual’s ben-
efit or benefits for the first month for
which the deduction event was not re-
ported timely.
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(2) Second failure to make timely report.
The penalty deduction for the second
failure to make a timely report is an
amount equal to twice the amount of
the individual’s benefit or benefits for
the first month for which the deduc-
tion event in the second failure period
was not reported timely.

(3) Subsequent failures to make timely
reports. The penalty deduction for the
third or subsequent failure to file a
timely report is an amount equal to
three times the amount of the individ-
ual’s benefit or benefits for the first
month for which the deduction event in
the third failure period was not re-
ported timely.

(c) Determining whether a failure to file
a timely report is first, second, third, or
subsequent failure—(1) Failure period. A
failure period runs from the date of one
delinquent report (but initially start-
ing with the date of entitlement to
monthly benefits) to the date of the
next succeeding delinquent report, ex-
cluding the date of the earlier report
and including the date of the later re-
port. The failure period includes each
month for which succeeding delinquent
report, excluding a report becomes
overdue during a failure period, but it
does not include any month for which a
report is not yet overdue on the ending
date of such period. If good cause (see
§404.454) is found for the entire period,
the period is not regarded as a failure
period.

(2) First failure. When no penalty de-
duction under paragraph (b) of this sec-
tion has previously been imposed
against the beneficiary for failure to
report noncovered remunerative activ-
ity outside the United States or for
failure to report not having care of a
child, the earliest month in the first
failure period for which a report is de-
linquent and for which good cause (see
§404.454) for failure to make the re-
quired report is not found is considered
to be the first failure.

(3) Second failure. After one penalty
deduction under paragraph (b) of this
section has been imposed against the
beneficiary, the first month for which a
report is delinquent in the second fail-
ure period is considered to be the sec-
ond failure.
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(4) Third and subsequent failures. After
a second penalty deduction under para-
graph (b) of this section has been im-
posed against the beneficiary, the first
month for which a report is delinquent
in the third failure period is considered
to be the third failure. Subsequent fail-
ures will be determined in the same
manner.

Example: M became entitled in January
1966 to mother’s benefits; these benefits are
not payable for any month in which the
mother does not have a child in her care. M
accepted benefits for each month from Janu-
ary 1966 through June 1967. In July 1967 she
reported that she had not had a child in her
care in January 1967. As she was not eligible
for a benefit for any month in which she did
not have a child in her care, M’s July 1967
benefit was withheld to recover the overpay-
ment she had received for January 1967, and
the next payment she received was for Au-
gust 1967. No penalty was imposed for her
failure to make a timely report of the deduc-
tion event that occurred in January 1967 be-
cause it was determined that good cause ex-
isted.

In March 1968 M reported that she had not
had a child in her care in September or Octo-
ber 1967; however, she had accepted benefit
payments for each month from August 1967
through February 1968. Her benefits for
March and April 1968 were withheld to re-
cover the overpayment for September and
October 1967. Also, it was determined that
good cause was not present for M’s failure to
make a timely report of the deduction event
that had occurred in September 1967. A pen-
alty equal to her benefit for September 1967
was deducted from M’s May 1968 payment
since this was her first failure to report not
having a child in her care. Payments to her
then were continued.

On November 4, 1968, it was learned that M
had not had a child in her care in November
1967 or in June, July, or August 1968 al-
though she had accepted benefits for June
through October 1968. Consequently, M’s ben-
efits for November 1968 through February
1969 were withheld to recover the 4 months’
overpayment she received for months in
which she did not have a child in her care. In
addition, it was determined that good cause
was not present for M’s failure to report the
deduction events, and a penalty was imposed
equal to twice the amount of M’s benefit for
the month of June 1968. This was M’s second
failure to report not having a child in her
care. No further penalty applied for Novem-
ber 1967 because that month was included in
M’s first-failure period.

(5) Penalty deductions imposed under
$404.453 mnot considered. A failure to
make a timely report of earnings as re-

§404.452

quired by §404.452 for which a penalty
deduction is imposed under §404.453 is
not counted as a failure to report in de-
termining the first or subsequent fail-
ure to report noncovered remunerative
activity outside the United States or
not having care of a child.

(d) Limitation on amount of penalty de-
duction. Notwithstanding the provi-
sions described in paragraph (b) of this
section, the amount of the penalty de-
duction imposed for failure to make a
timely report of noncovered remunera-
tive activity outside the United States
or for failure to report not having care
of a child may not exceed the number
of months in that failure period for
which the individual received and ac-
cepted a benefit and for which a deduc-
tion is imposed by reason of his non-
covered remunerative activity outside
the United States or failure to have
care of a child. (See §404.458 for other
limitations on the amount of the pen-
alty deduction.)

[38 FR 3596, Feb. 8, 1973, as amended at 38 FR
9430, Apr. 16, 1973]

§404.452 Reports to Social Security
Administration of earnings; wages;
net earnings from self-employment.

(a) Reporting requirements and condi-
tions under which a report of earnings,
that is, wages and/or net earnings from
self-employment, is required. (1) If you
have not reached full retirement age
(see §404.409(a)) and you are entitled to
a monthly benefit, other than only a
disability insurance benefit, you are re-
quired to report to us the total amount
of your earnings (as defined in §404.429)
for each taxable year. This report will
enable SSA to pay you accurate bene-
fits and avoid both overpayments and
underpayments.

(2) If your wages and/or net earnings
from self-employment in any month(s)
of the year are below the allowable
amount (see §§404.446 and 404.447), your
report should include this information
in order to establish your grace year
(see §404.435) and possible eligibility for
benefits for those months.

(3) Your report to us for a taxable
year should be filed on or before the
15th day of the fourth month following
the close of the taxable year; for exam-
ple, April 15 when the beneficiary’s tax-
able year is a calendar year. An income
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tax return or form W-2, filed timely
with the Internal Revenue Service,
may serve as the report required to be
filed under the provisions of this sec-
tion, where the income tax return or
form W-2 shows the same wages and/or
net earnings from self-employment
that must be reported to us. Although
we may accept W-2 information and
special payment information from em-
ployers, you still have primary respon-
sibility for making sure that the earn-
ings we use for deduction purposes are
correct. If there is a valid reason for a
delay, we may grant you an extension
of up to 4 months to file this report.

(4) You are not required to report to
us if:

(i) You reached full retirement age
before the first month of your entitle-
ment to benefits; or

(ii) Your benefit payments were sus-
pended under the provisions described
in §404.456 for all months of a taxable
year before the year of full retirement
age, or for all months prior to your full
retirement age in the full retirement
age year, unless you are entitled to
benefits as an auxiliary or survivor and
your benefits are reduced for any
month in the taxable year because of
earnings and there is another person
entitled to auxiliary or survivor’s bene-
fits on the same record, but living in a
different household.

(b) Report required by person receiving
benefits on behalf of another. When you
receive benefits as a representative
payee on behalf of a beneficiary (see
subpart U of this part), it is your duty
to report any earnings of the bene-
ficiary to us.

(c) Information required. If you are the
beneficiary, your report should show
your name, address, Social Security
number, the taxable year for which the
report is made, and the total amount of
your wages and/or net earnings from
self employment during the taxable
year. If you are a representative payee,
your report should show the name, ad-
dress, and Social Security number of
the beneficiary, the taxable year for
which the report is made, and the total
earnings of the beneficiary, as well as
your name, address, and Social Secu-
rity number.

(d) Requirement to furnish requested in-
formation. You, the beneficiary (or the
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person reporting on his/her behalf) are
required to furnish any other informa-
tion about earnings and services that
we request for the purpose of deter-
mining the correct amount of benefits
payable for a taxable year (see
§404.455).

(e) Extension of time for filing report—
(1) Request for extension to file report.
Your request for an extension of time,
or the request of your authorized
agent, must be in writing and must be
filed at a Social Security Administra-
tion office before your report is due.
Your request must include the date,
your name, the Social Security number
of the beneficiary, the name and Social
Security number of the person filing
the request if other than the bene-
ficiary, the year for which your report
is due, the amount of additional time
requested, the reason why you require
this extension (see §404.454), and your
signature.

(2) Evidence that extension of time has
been granted. If you do not receive writ-
ten approval of an extension of time for
making your report of earnings, it will
be presumed that no extension of time
was granted. In such case, if you do not
file on time, you will need to establish
that you had good cause (§404.454) for
filing your report after the normal due
date.

[70 FR 28815, May 19, 2005]

§404.453 Penalty deductions for fail-
ure to report earnings timely.

(a) Penalty for failure to report earn-
ings;, general. Penalty deductions are
imposed against an individual’s bene-
fits, in addition to the deductions re-
quired because of his excess earnings
(see §404.415), if:

(1) He fails to make a timely report
of his earnings as specified in §404.452
for a taxable year beginning after 1954;

(2) It is found that good cause for
failure to report earnings timely (see
§404.454) does not exist;

(3) A deduction is imposed because of
his earnings (see §404.415) for that year;
and

(4) He received and accepted any pay-
ment of benefits for that year.

(b) Determining amount of penalty de-
duction. The amount of the penalty de-
duction for failure to report earnings
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for a taxable year within the prescribed
time is determined as follows:

(1) First failure to file timely report.
The penalty deduction for the first fail-
ure to file a timely report is an amount
equal to the individual’s benefit or ben-
efits for the last month for which he
was entitled to such benefit or benefits
during the taxable year, except that
with respect to any deductions imposed
on or after January 2, 1968, if the
amount of the deduction imposed for
the taxable year is less than the ben-
efit or benefits for the last month of
the taxable year for which he was enti-
tled to a benefit under section 202 of
the Act, the penalty deduction is an
amount equal to the amount of the de-
duction imposed but not less than $10.

(2) Second failure to file timely report.
The penalty deduction for the second
failure to file a timely report is an
amount equal to twice the amount of
the individual’s benefit or benefits for
the last month for which he was enti-
tled to such benefit or benefits during
such taxable year.

(3) Subsequent failures to file timely re-
ports. The penalty deduction for the
third or subsequent failure to file a
timely report is an amount equal to
three times the amount of the individ-
ual’s benefit or benefits for the last
month for which he was entitled to
such benefit or benefits during such
taxable year.

(c) Determining whether a failure to file
a timely report is first, second, or subse-
quent failure—(1) No prior failure. Where
no penalty deduction under this sec-
tion has previously been imposed
against the beneficiary for failure to
make a timely report of his earnings,
all taxable years (and this may include
2 or more years) for which a report of
earnings is overdue as of the date the
first delinquent report is made are in-
cluded in the first failure. The latest of
such years for which good cause for fail-
ure to make the required report (see
§404.454) is not found is considered the
first failure to file a timely report.

Example: X became entitled to benefits in
1964 and had reportable earnings for 1964,
1965, and 1966. He did not make his annual re-
ports for those years until July 1967. At that
time it was found that 1966 was the only year
for which he has good cause for not making
a timely report of his earnings. Since all tax-
able years for which a report is overdue as of
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the date of the first delinquent report are in-
cluded in the first failure period, it was
found that his first failure to make a timely
report was for 1965. The penalty is equal to
his December 1965 benefit rate. If good cause
had also been found for both 1965 and 1964,
then X would have no prior failure within the
meaning of this subsection.

(2) Second and subsequent failures.
After one penalty deduction under
paragraph (b) of this section has been
imposed against an individual, each
taxable year for which a timely report
of earnings is not made (and the count
commences with reports of earnings
which become delinquent after the date
the first delinquent report described in
paragraph (c)(1) of this section was
made), and for which good cause for
failure to make the required report is
not found, is considered separately in
determining whether the failure is the
second or subsequent failure to report
timely.

Example: Y incurred a penalty deduction
for not making his 1963 annual report until
July 1964. In August 1966 it was found that he
had not made a timely report of either his
1964 or 1965 earnings, and good cause was not
present with respect to either year. The pen-
alty for 1964 is equal to twice his benefit rate
for December 1964. The penalty for 1965 is
equal to three times his benefit rate for De-
cember 1965.

(38) Penalty deduction imposed under
$404.451 not considered. A failure to
make a report as required by §404.450,
for which a penalty deduction is im-
posed under §404.451, is not counted as
a failure to report in determining,
under this section, whether a failure to
report earnings or wages is the first or
subsequent failure to report.

(d) Limitation on amount of penalty de-
duction. Notwithstanding the provi-
sions described in paragraph (b) of this
section, the amount of the penalty de-
duction imposed for failure to file a
timely report of earnings for a taxable
year may not exceed the number of
months in that year for which the indi-
vidual received and accepted a benefit
and for which deductions are imposed
by reason of his earnings for such year.
(See §404.458 for other limitations on
the amount of the penalty deduction.)

[32 FR 19159, Dec. 20, 1967, as amended at 38
FR 3597, Feb. 8, 1973; 38 FR 9431, Apr. 16, 1973]
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§404.454 Good cause for failure to
make required reports.

(a) General. The failure of an indi-
vidual to make a timely report under
the provisions described in §§404.450
and 404.452 will not result in a penalty
deduction if the individual establishes
to the satisfaction of the Administra-
tion that his failure to file a timely re-
port was due to good cause. Before
making any penalty determination as
described in §§404.451 and 404.453, the
individual shall be advised of the pen-
alty and good cause provisions and af-
forded an opportunity to establish good
cause for failure to report timely. The
failure of the individual to submit evi-
dence to establish good cause within a
specified time may be considered a suf-
ficient basis for a finding that good
cause does not exist (see §404.705). In
determining whether good cause for
failure to report timely has been estab-
lished by the individual, consideration
is given to whether the failure to re-
port within the proper time limit was
the result of untoward circumstances,
misleading action of the Social Secu-
rity Administration, confusion as to
the requirements of the Act resulting
from amendments to the Act or other
legislation, or any physical, mental,
educational, or linguistic limitations
(including any lack of facility with the
English language) the individual may
have. For example, good cause may be
found where failure to file a timely re-
port was caused by:

(1) Serious illness of the individual,
or death or serious illness in his imme-
diate family;

(2) Inability of the individual to ob-
tain, within the time required to file
the report, earnings information from
his employer because of death or seri-
ous illness of the employer or one in
the employer’s immediate family; or
unavoidable absence of his employer;
or destruction by fire or other damage
of the employer’s business records;

(3) Destruction by fire, or other dam-
age, of the individual’s business
records;

(4) Transmittal of the required report
within the time required to file the re-
port, in good faith to another Govern-
ment agency even though the report
does not reach the Administration
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until after the period for reporting has
expired;

(5) Unawareness of the statutory pro-
vision that an annual report of earn-
ings is required for the taxable year in
which the individual attained age 72
provided his earnings for such year ex-
ceeded the applicable amount, e.g.,
$1,680 for a 12-month taxable year end-
ing after December 1967;

(6) Failure on the part of the Admin-
istration to furnish forms in sufficient
time for an individual to complete and
file the report on or before the date it
was due, provided the individual made
a timely request to the Administration
for the forms;

(7) Belief that an extension of time
for filing income tax returns granted
by the Internal Revenue Service was
also applicable to the annual report to
be made to the Social Security Admin-
istration;

(8) Reliance upon a written report to
the Social Security Administration
made by, or on behalf of, the bene-
ficiary before the close of the taxable
year, if such report contained suffi-
cient information about the bene-
ficiary’s earnings or work, to require
suspension of his benefits (see §404.456)
and the report was not subsequently
refuted or rescinded; or

(9) Failure of the individual to under-
stand reporting responsibilities due to
his or her physical, mental, edu-
cational, or linguistic limitation(s).

(b) Notice of determination. In every
case in which it is determined that a
penalty deduction should be imposed,
the individual shall be advised of the
penalty determination and of his re-
consideration rights. If it is found that
good cause for failure to file a timely
report does not exist, the notice will
include an explanation of the basis for
this finding; the notice will also ex-
plain the right to partial adjustment of
the overpayment, in accordance with
the provisions of §404.502(c).

(c) Good cause for subsequent failure.
Where circumstances are similar and
an individual fails on more than one
occasion to make a timely report, good
cause normally will not be found for
the second or subsequent violation.

[38 FR 3597, Feb. 8, 1973, as amended at 43 FR
8133, Feb. 28, 1978; 59 FR 1634, Jan. 12, 1994]
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§404.455 Request by Social Security
Administration for reports of earn-
ings and estimated earnings; effect
of failure to comply with request.

(a) Request by Social Security Adminis-
tration for report during taxable year; ef-
fect of failure to comply. The Social Se-
curity Administration may, during the
course of a taxable year, request a ben-
eficiary to estimate his or her earnings
(as defined in §404.429) for the current
taxable year and for the next taxable
yvear, and to furnish any other informa-
tion about his or her earnings that the
Social Security Administration may
specify. If a beneficiary fails to comply
with a request for an estimate of earn-
ings for a taxable year, the bene-
ficiary’s failure, in itself, constitutes
justification under section 203(h) of the
Act for a determination that it may
reasonably be expected that the bene-
ficiary will have deductions imposed
under the provisions described in
§404.415, due to his or her earnings for
that taxable year. Furthermore, the
failure of the beneficiary to comply
with a request for an estimate of earn-
ings for a taxable year will, in itself,
constitute justification for the Social
Security Administration to use the
preceding taxable year’s estimate of
earnings (or, if available, reported
earnings) to suspend payment of bene-
fits for the current or next taxable
year.

(b) Request by Social Security Adminis-
tration for report after close of taxable
year; failure to comply. After the close
of his or her taxable year, the Social
Security Administration may request a
beneficiary to furnish a report of his or
her earnings for the closed taxable year
and to furnish any other information
about his or her earnings for that year
that the Social Security Administra-
tion may specify. If he or she fails to
comply with this request, this failure
shall, in itself, constitute justification
under section 203(h) of the Act for a de-
termination that the beneficiary’s ben-
efits are subject to deductions as de-
scribed in §404.415 for each month in
the taxable year (or only for the
months thereof specified by the Social
Security Administration).

[66 FR 11373, Mar. 18, 1991]
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§404.456 Current suspension of bene-
fits because an individual works or
engages in self-employment.

(a) Circumstances under which benefit
payments may be suspended. If, on the
basis of information obtained by or
submitted to the Administration, it is
determined that an individual entitled
to monthly benefits for any taxable
yvear may reasonably be expected to
have deductions imposed against his
benefits (as described in §404.415) by
reason of his earnings for such year,
the Administration may, before the
close of the taxable year, suspend all or
part, as the Administration may speci-
fy, of the benefits payable to the indi-
vidual and to all other persons entitled
(or deemed entitled—see §404.420) to
benefits on the basis of the individual’s
earnings record.

(b) Duration of suspension. The sus-
pension described in paragraph (a) of
this section shall remain in effect with
respect to the benefits for each month
until the Administration has deter-
mined whether or not any deduction
under §404.415 applies for such month.

(c) When suspension of benefits becomes
final. For taxable years beginning after
August 1958, if benefit payments were
suspended (as described in paragraph
(a) of this section) for all months of en-
titlement in an individual’s taxable
year, no benefit payment for any
month in that year may be made after
the expiration of the period of 3 years,
3 months, and 15 days following the
close of the individual’s taxable year
unless, within that period, the indi-
vidual, or any person entitled to bene-
fits based on his earnings record, files
with the Administration information
showing that a benefit for a month is
payable to the individual. Subject to
the limitations of this paragraph, a de-
termination about deductions may be
reopened under the circumstances de-
scribed in §404.907.

[32 FR 19159, Dec. 20, 1967, as amended at 65
FR 16813, Mar. 30, 2000]

§404.457 Deductions where taxes nei-
ther deducted from wages of cer-
tain maritime employees nor paid.

(a) When deduction is required. A de-
duction is required where:

(1) An individual performed services
after September 1941 and before the
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termination of Title I of the First War
Powers Act, 1941, on or in connection
with any vessel as an officer or crew
member; and

(2) The services were performed in
the employ of the United States and
employment was through the War
Shipping Administration or, for serv-
ices performed before February 11, 1942,
through the United States Maritime
Commission; and

(3) The services, under the provisions
of §404.1041 of this part, constituted
employment for the purposes of title II
of the Social Security Act; and

(4) The taxes imposed (by section 1400
of the Internal Revenue Code of 1939, as
amended) with respect to such services
were neither deducted from the indi-
vidual’s wages nor paid by the em-
ployer.

(b) Amount of deduction. The deduc-
tion required by paragraph (a) of this
section is an amount equal to 1 percent
of the wages with respect to which the
taxes described in paragraph (a)4) of
this section were neither deducted nor
paid by the employer.

(c) How deduction is made. The deduc-
tion required by paragraph (a) of this
section is made by withholding an
amount as determined under paragraph
(b) of this section from any monthly
benefit or lump-sum death payment
based on the earnings record of the in-
dividual who performed the services de-
scribed in paragraph (a) of this section.

[32 FR 19159, Dec. 20, 1967, as amended at 65
FR 16813, Mar. 30, 2000]

§404.458 Limiting deductions where
total family benefits payable would
not be affected or would be only
partly affected.

Notwithstanding the provisions de-
scribed in §§404.415, 404.417, 404.421,
404.451, and 404.453 about the amount of
the deduction to be imposed for a
month, no such deduction is imposed
for a month when the benefits payable
for that month to all persons entitled
to benefits on the same earnings record
and living in the same household re-
main equal to the maximum benefits
payable to them on that earnings
record. Where making such deductions
and increasing the benefits to others in
the household (for the month in which
the deduction event occurred) would
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give members of the household less
than the maximum (as determined
under §404.404) payable to them, the
amount of deduction imposed is re-
duced to the difference between the
maximum amount of benefits payable
to them and the total amount which
would have been paid if the benefits of
members of the household not subject
to deductions were increased for that
month. The individual subject to the
deduction for such month may be paid
the difference between the deduction so
reduced and his benefit as adjusted
under §404.403 (without application of
§404.402(a)). All other persons in the
household are paid, for such month,
their benefits as adjusted under
§404.403 without application of
§404.402(a).

[47 FR 43673, Oct. 4, 1982, as amended at 68 FR
15659, Apr. 1, 2003; 68 FR 40123, July 7, 2003]

§404.459 Penalty for making false or
misleading statements or with-
holding information.

(a) Why would SSA penalize me? You
will be subject to a penalty if:

(1) You make, or cause to be made, a
statement or representation of a mate-
rial fact, for use in determining any
initial or continuing right to, or the
amount of, monthly insurance benefits
under title II or benefits or payments
under title XVI, that you know or
should know is false or misleading; or

(2) You make a statement or rep-
resentation of a material fact for use
as described in paragraph (a)(1) of this
section with knowing disregard for the
truth; or

(3) You omit from a statement or rep-
resentation made for use as described
in paragraph (a)(1) of this section, or
otherwise withhold disclosure (for ex-
ample, fail to come forward to notify
us) of, a fact which you know or should
know is material to the determination
of any initial or continuing right to, or
the amount of, monthly insurance ben-
efits under title II or benefits or pay-
ments under title XVI, if you know, or
should know, that the statement or
representation with such omission is
false or misleading or that the with-
holding of such disclosure is mis-
leading.

(b) What is the penalty? The penalty is
nonpayment of benefits under title II
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that we would otherwise pay you and
ineligibility for cash benefits under
title XVI (including State supple-
mentary payments made by SSA ac-
cording to §416.2005).

(c) How long will the penalty last? The
penalty will last—

(1) Six consecutive months the first
time we penalize you;

(2) Twelve consecutive months the
second time we penalize you; and

(3) Twenty-four consecutive months
the third or subsequent time we penal-
ize you.

(d) Will this penalty affect any of my
other government benefits? If we penalize
you, the penalty will apply only to
your eligibility for benefits under ti-
tles IT and XVI (including State supple-
mentary payments made by us accord-
ing to §416.2005). The penalty will not
affect—

(1) Your eligibility for benefits that
you would otherwise be eligible for
under titles XVIII and XIX but for the
imposition of the penalty; and

(2) The eligibility or amount of bene-
fits payable under titles II or XVI to
another person. For example, another
person (such as your spouse or child)
may be entitled to benefits under title
II based on your earnings record. Bene-
fits would still be payable to that per-
son to the extent that you would be re-
ceiving such benefits but for the impo-
sition of the penalty. As another exam-
ple, if you are receiving title II benefits
that are limited under the family max-
imum provision (§404.403) and we stop
your benefits because we impose a pen-
alty on you, we will not increase the
benefits of other family members who
are limited by the family maximum
provision simply because you are not
receiving benefits because of the pen-
alty.

(e) How will SSA make its decision to
penalize me? In order to impose a pen-
alty on you, we must find that you
knowingly (knew or should have known
or acted with knowing disregard for
the truth) made a false or misleading
statement or omitted or failed to re-
port a material fact if you knew, or
should have known, that the omission
or failure to disclose was misleading.
We will base our decision to penalize
you on the evidence and the reasonable
inferences that can be drawn from that
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evidence, not on speculation or sus-
picion. Our decision to penalize you
will be documented with the basis and
rationale for that decision. In deter-
mining whether you knowingly made a
false or misleading statement or omit-
ted or failed to report a material fact
so as to justify imposition of the pen-
alty, we will consider all evidence in
the record, including any physical,
mental, educational, or linguistic limi-
tations (including any lack of facility
with the English language) which you
may have had at the time. In deter-
mining whether you acted knowingly,
we will also consider the significance
of the false or misleading statement or
omission or failure to disclose in terms
of its likely impact on your benefits.

(f) What should I do if I disagree with
SSA’s initial determination to penalize
me? If you disagree with our initial de-
termination to impose a penalty, you
have the right to request reconsider-
ation of the penalty decision as ex-
plained in §404.907. We will give you a
chance to present your case, including
the opportunity for a face-to-face con-
ference. If you request reconsideration
of our initial determination to penalize
you, you have the choice of a case re-
view, informal conference, or formal
conference, as described in §416.1413(a)
through (c). If you disagree with our
reconsidered determination you have
the right to follow the normal adminis-
trative and judicial review process by
requesting a hearing before an adminis-
trative law judge, Appeals Council re-
view and Federal court review, as ex-
plained in §404.900.

(g) When will the penalty period begin
and end? Subject to the additional lim-
itations noted in paragraphs (g)(1) and
(2)(2) of this section, the penalty period
will begin the first day of the month
for which you would otherwise receive
payment of benefits under title II or
title XVI were it not for imposition of
the penalty. Once a sanction begins, it
will run continuously even if payments
are intermittent. If more than one pen-
alty has been imposed, but they have
not yet run, the penalties will not run
concurrently.

(1) If you do not request reconsider-
ation of our initial determination to
penalize you, the penalty period will
begin no earlier than the first day of
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the second month following the month
in which the time limit for requesting
reconsideration ends. The penalty pe-
riod will end on the last day of the
final month of the penalty period. For
example, if the time period for request-
ing reconsideration ends on January 10,
a 6-month period of nonpayment begins
on March 1 if you would otherwise be
eligible to receive benefits for that
month, and ends on August 31.

(2) If you request reconsideration of
our initial determination to penalize
you and the reconsidered determina-
tion does not change our original deci-
sion to penalize you, the penalty period
will begin no earlier than the first day
of the second month following the
month we notify you of our reconsid-
ered determination. The penalty period
will end on the last day of the final
month of the penalty period. For exam-
ple, if we notify you of our reconsid-
ered determination on August 31, 2001,
and you are not otherwise eligible for
payment of benefits at that time, but
would again be eligible to receive pay-
ment of benefits on October 1, 2003, a 6-
month period of nonpayment would
begin on October 1, 2003 and end on
March 31, 2004.

[66 FR 42285, July 10, 2000, as amended at 71
FR 61407, Oct. 18, 2006]

§404.460 Nonpayment of monthly ben-
efits to aliens outside the United
States.

(a) Nonpayment of monthly benefits to
aliens outside the United States more than
6 months. Except as described in para-
graph (b) and subject to the limitations
in paragraph (c) of this section after
December 1956 no monthly benefit may
be paid to any individual who is not a
citizen or national of the United
States, for any month after the sixth
consecutive calendar month during all
of which he is outside the United
States, and before the first calendar
month for all of which he is in the
United States after such absence.

(1) For nonpayment of benefits under
this section, it is necessary that the
beneficiary be an alien, and while an
alien, be outside the United States for
more than six full consecutive calendar
months. In determining whether, at
the time of a beneficiary’s initial enti-
tlement to benefits, he or she has been
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outside the United States for a period
exceeding six full consecutive calendar
months, not more than the six calendar
months immediately preceding the
month of initial entitlement may be
considered. For the purposes of this
section, outside the United States means
outside the territorial boundaries of
the 50 States, the District of Columbia,
Puerto Rico, the Virgin Islands of the
United States, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

(2) Effective with 6-month periods be-
ginning after January 2, 1968, after an
alien has been outside the TUnited
States for any period of 30 consecutive
days, he is deemed to be outside the
United States continuously until he
has returned to the United States and
remained in the United States for a pe-
riod of 30 consecutive days.

(3) Payments which have been discon-
tinued pursuant to the provisions of
this section will not be resumed until
the alien beneficiary has been in the
United States for a full calendar
month. A full calendar month includes
24 hours of each day of the calendar
month.

(4) Nonpayment of benefits to an in-
dividual under this section does not
cause nonpayment of benefits to other
persons receiving benefits based on the
individual’s earnings record.

Example: R, an alien, leaves the United
States on August 15, 1967, and returns on
February 1, 1968. He leaves again on Feb-
ruary 15, 1968, and does not return until May
15, 1968, when he spends 1 day in the United
States. He has been receiving monthly bene-
fits since July 1967.

R’s first 6-month period of absence begins
September 1, 1967. Since this period begins
before January 2, 1968, his visit (Feb. 1, 1968,
to Feb. 15, 1968) to the United States for less
than 30 consecutive days is sufficient to
break this 6-month period.

R’s second 6-month period of absence be-
gins March 1, 1968. Since this period begins
after January 2, 1968, and he was outside the
United States for 30 consecutive days, he
must return and spend 30 consecutive days in
the United States prior to September 1, 1968,
to prevent nonpayment of benefits beginning
September 1968. If R fails to return to the
United States for 30 consecutive days prior
to September 1, 1968, payments will be dis-
continued and will not be resumed until R
spends at least 1 full calendar month in the
United States.
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(b) When nonpayment provisions do not
apply. The provisions described in para-
graph (a) of this section do not apply,
subject to the limitations in paragraph
(c) of this section, to a benefit for any
month if:

(1) The individual was, or upon appli-
cation would have been, entitled to a
monthly benefit for December 1956,
based upon the same earnings record;
or

(2)(1) The individual upon whose earn-
ings the benefit is based, before that
month, has resided in the TUnited
States for a period or periods aggre-
gating 10 years or more or has earned
not less than 40 quarters of coverage;

(ii) Except that, effective with July
1968, §404.460(b)(2)(i) does not apply if:

(A) The beneficiary is a citizen of a
country with a social insurance or pen-
sion system meeting the conditions de-
scribed in paragraphs (b)(7)(i), (ii), and
(iii) of this section but does not meet
the condition described in paragraph
(b)(T)(iv) of this section; or

(B) The beneficiary is a citizen of a
country with no social insurance or
pension system of general application
and at any time within 5 years before
January 1968 (or the first month after
December 1967 in which benefits are
subject to suspension pursuant to para-
graph (a) of this section) such bene-
ficiary was residing in a country to
which payments were withheld by the
Treasury Department pursuant to Vol.
II, 31 U.S.C. 3329. See §404.460(c).

(iii) For purposes of this subpara-
graph a period of residence begins with
the day the insured individual arrives
in the United States with the intention
of establishing at least a temporary
home here; it continues so long as he
maintains an attachment to an abode
in the United States, accompanied by
actual physical presence in the United
States for a significant part of the pe-
riod; and ends with the day of depar-
ture from the United States with the
intention to reside elsewhere; or

(3) The individual is outside the
United States while in the active mili-
tary or naval service of the United
States; or

(4) The individual on whose earnings
the benefit is based died before that
month and:
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(i) Death occurred while the indi-
vidual was on active duty or inactive
duty training as a member of a uni-
formed service, or

(ii) Death occurred after the indi-
vidual was discharged or released from
a period of active duty or inactive duty
training as a member of a uniformed
service, and the Administrator of Vet-
erans’ Affairs determines, and certifies
to the Commissioner, that the dis-
charge or release was under conditions
other than dishonorable and that death
was as a result of a disease or injury
incurred or aggravated in line of duty
while on active duty or inactive duty
training; or

(5) The individual on whose earnings
record the benefit is based worked in
service covered by the Railroad Retire-
ment Act, and such work is treated as
employment covered by the Social Se-
curity Act under the provisions de-
scribed in subpart O of this part; or

(6) The nonpayment of monthly bene-
fits under the provisions described in
paragraph (a) of this section would be
contrary to a treaty obligation of the
United States in effect on August 1,
1956 (see §404.463(b)); or

(7) The individual is a citizen of a for-
eign country that the Commissioner
determines has in effect a social insur-
ance or pension system (see §404.463)
which meets all of the following condi-
tions:

(i) Such system pays periodic bene-
fits or the actuarial equivalent thereof;
and

(ii) The system is of general applica-
tion; and

(iii) Benefits are paid in this system
on account of old age, retirement, or
death; and

(iv) Individuals who are citizens of
the United States but not citizens of
the foreign country and who qualify for
such benefits are permitted to receive
benefits without restriction or quali-
fication, at their full rate, or the actu-
arial equivalent thereof, while outside
of the foreign country and without re-
gard to the duration of their absence
therefrom.

(c) Nonpayment of monthly benefits to
aliens residing in certain countries—(1)
Benefits for months after June 1968. Not-
withstanding the provisions of para-
graphs (a) and (b) of this section, we
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cannot pay monthly benefits for any
month after June 1968 to anyone not a
citizen or national of the United States
for any month while residing in a coun-
try to which payments are being with-
held by the Treasury Department pur-
suant to Vol. II, 31 U.S.C. 3329.

(2) Benefits for months before July 1968.
If a person who is not a United States
citizen or national is entitled to re-
ceive benefits under title II of the So-
cial Security Act, and was residing in a
country where the Treasury Depart-
ment withheld benefits on June 30, 1968
pursuant to Vol. II, 31 U.S.C. 3329, bene-
fits cannot be paid. However, if the
Treasury Department subsequently re-
moves that restriction, a person who is
not a United States citizen or national
may be able to be paid benefits to
which they were entitled for months
prior to July 1968. Benefits cannot be
paid,—

(i) To any person other than such in-
dividual, or, if such individual dies be-
fore such benefits can be paid, to any
person other than an individual who
was entitled for the month in which
the deceased individual died (with the
application of section 202(j)(1) of the
Social Security Act) to a monthly ben-
efit under title II of such Act on the
basis of the same wages and self-em-
ployment income as such deceased in-
dividual; or

(ii) In excess of an amount equal to
the amount of the last 12 months’ bene-
fits that would have been payable to
such individual.

(3) List of countries under Treasury De-
partment alien payment restriction. The
Treasury Department is currently
withholding payments to persons resid-
ing in the following countries pursuant
to Vol. II, 31 U.S.C. 3329. We will pub-
lish future additions to or deletions
from the list of countries in the FED-
ERAL REGISTER: Cuba, North Korea.

(d) Nonpayment of monthly benefits to
certain aliens entitled to benefits on a
worker’s earnings record. An individual
who after December 31, 1984 becomes el-
igible for benefits on the earnings
record of a worker for the first time, is
an alien, has been outside the United
States for more than 6 consecutive
months, and is qualified to receive a
monthly benefit by reason of the provi-
sions of paragraphs (b)(2), (b)(3), (b)(5),
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or (b)(7) of this section, must also meet
a U.S. residence requirement described
in this section to receive benefits:

(1) An alien entitled to benefits as a
child of a living or deceased worker—

(i) Must have resided in the U.S. for
5 or more years as the child of the par-
ent on whose earnings record entitle-
ment is based; or

(ii) The parent on whose earnings
record the child is entitled and the
other parent, if any, must each have ei-
ther resided in the United States for 5
or more years or died while residing in
the U.S.

(2) An alien who meets the require-
ments for child’s benefits based on
paragraph (d)(1) of this section above,
whose status as a child is based on an
adoptive relationship with the living or
deceased worker, must also—

(i) Have been adopted within the
United States by the worker on whose
earnings record the child’s entitlement
is based; and

(ii) Have lived in the United States
with, and received one-half support
from, the worker for a period, begin-
ning prior to the child’s attainment of
age 18, of

(A) At least one year immediately
before the month in which the worker
became eligible for old-age benefits or
disability benefits or died (whichever
occurred first), or

(B) If the worker had a period of dis-
ability which continued until the
worker’s entitlement to old-age or dis-
ability benefits or death, at least one
year immediately before the month in
which that period of disability began.

(3) An alien entitled to benefits as a
spouse, surviving spouse, divorced
spouse, surviving divorced spouse, or
surviving divorced mother or father
must have resided in the United States
for 5 or more years while in a spousal
relationship with the person on whose
earnings record the entitlement is
based. The spousal relationship over
the required period can be that of wife,
husband, widow, widower, divorced
wife, divorced husband, surviving di-
vorced wife, surviving divorced hus-
band, surviving divorced mother, sur-
viving divorced father, or a combina-
tion of two or more of these categories.

(4) An alien who is entitled to par-
ent’s benefits must have resided in the
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United States for 5 or more years as a
parent of the person on whose earnings
record the entitlement is based.

(5) Individuals eligible for benefits
before January 1, 1985 (including those
eligible for one category of benefits on
a particular worker’s earnings record
after December 31, 1984, but also eligi-
ble for a different category of benefits
on the same worker’s earnings record
before January 1, 1985), will not have to
meet the residency requirement.

(6) Definitions applicable to para-
graph (d) of this section are as follows:

Eligible for benefits means that an in-
dividual satisfies the criteria described
in subpart D of this part for benefits at
a particular time except that the per-
son need not have applied for those
benefits at that time.

Other parent for purposes of para-
graph (d)(1)(ii) of this section means
any other living parent who is of the
opposite sex of the worker and who is
the adoptive parent by whom the child
was adopted before the child attained
age 16 and who is or was the spouse of
the person on whose earnings record
the child is entitled; or the natural
mother or natural father of the child;
or the step-parent of the child by a
marriage, contracted before the child
attained age 16, to the natural or
adopting parent on whose earnings
record the child is entitled. (Note:
Based on this definition, a child may
have more than one living other parent.
However, the child’s benefit will be
payable for a month if in that month
he or she has one other parent who had
resided in the U.S. for at least 5 years.)

Resided in the United States for satis-
fying the residency requirement means
presence in the United States with the
intention of establishing at least a
temporary home. A period of residence
begins upon arrival in the TUnited
States with that intention and con-
tinues so long as an attachment to an
abode in the United States is main-
tained, accompanied by actual physical
presence in the United States for a sig-
nificant part of the period, and ending
the day of departure from the United
States with the intention to reside
elsewhere. The period need not have
been continuous and the requirement is
satisfied if the periods of U.S. residence
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added together give a total of 5 full
years.

(7) The provisions described in para-
graph (d) of this section shall not apply
if the beneficiary is a citizen or resi-
dent of a country with which the
United States has a totalization agree-
ment in force, except to the extent pro-
vided by that agreement.

[32 FR 19159, Dec. 20, 1967, as amended at 34
FR 13366, Aug. 19, 1969; 52 FR 8249, Mar. 17,
1987; 52 FR 26145, July 13, 1987; 60 FR 17445,
Apr. 6, 1995; 62 FR 38450, July 18, 1997; 69 FR
515655, Aug. 20, 2004; 74 FR 48856, Sept. 25, 2009;
83 FR 21709, May 10, 2018]

§404.461 Nonpayment of lump sum
after death of alien outside United
States for more than 6 months.

Where an individual dies outside the
United States after January 1957 and
no monthly benefit was or could have
been paid to him for the month pre-
ceding the month in which he died be-
cause of the provisions described in
§404.460, no lump-sum death payment
may be made upon the basis of the in-
dividual’s earnings record.

§404.462 Nonpayment of hospital and
medical insurance benefits of alien
outside United States for more than
6 months.

No payments may be made under
part A (hospital insurance benefits) of
title XVIII for items or services fur-
nished to an individual in any month
for which the prohibition described in
§404.460 against payment of benefits to
an individual outside the United States
for more than six full consecutive cal-
endar months is applicable (or would be
if he were entitled to any such bene-
fits). Also, no payments may be made
under part B (supplementary medical
insurance benefits) of title XVIII for
expenses incurred by an individual dur-
ing any month the individual is not
paid a monthly benefit by reason of the
provisions described in §404.460 or for
which no monthly benefit would be
paid if he were otherwise entitled
thereto.
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§404.463 Nonpayment of benefits of
aliens outside the United States;
“foreign social insurance system,”
and “treaty obligation” exceptions
defined.

(a) Foreign social insurance system ex-
ception. The following criteria are used
to evaluate the social insurance or pen-
sion system of a foreign country to de-
termine whether the exception de-
scribed in §404.460(b) to the alien non-
payment provisions applies:

(1) Social insurance or pension System.
A social insurance system means a gov-
ernmental plan which pays benefits as
an earned right, on the basis either of
contributions or work in employment
covered under the plan, without regard
to the financial need of the beneficiary.
However, a plan of this type may still
be regarded as a social insurance system
though it may provide, in a subordi-
nate fashion, for a supplemental pay-
ment based on need. A pension system
means a governmental plan which pays
benefits based on residence or age, or a
private employer’s plan for which the
government has set up uniform stand-
ards for coverage, contributions, eligi-
bility, and benefit amounts provided
that, in both of these types of plans,
the financial need of the beneficiary is
not a consideration.

(2) In effect. The social insurance or
pension system of the foreign country
must be in effect. This means that the
foreign social insurance or pension sys-
tem is in full operation with regard to
taxes (or contributions) and benefits,
or is in operation with regard to taxes
(or contributions), and provision is
made for payments to begin imme-
diately upon the expiration of the pe-
riod provided in the law for acquiring
earliest eligibility. It is not in effect if
the law leaves the beginning of oper-
ation to executive or other administra-
tive action; nor is it in effect if the law
has been temporarily suspended.

(3) General application. The term of
general application means that the so-
cial insurance or pension system (or
combination of systems) covers a sub-
stantial portion of the paid labor force
in industry and commerce, taking into
consideration the industrial classifica-
tion and size of the paid labor force and
the population of the country, as well
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as occupational, size of employer, and
geographical limitations on coverage.

(4) Periodic benefit or actuarial equiva-
lent. The term periodic benefit means a
benefit payable at stated regular inter-
vals of time such as weekly, biweekly,
or monthly. Actuarial equivalent of a
periodic benefit means the commuta-
tion of the value of the periodic benefit
into a lump-sum payment, taking life
expectancy and interest into account.

(5) Benefits payable on account of old
age, retirement, or death. The require-
ment that benefits be payable on ac-
count of old age, retirement, or death, is
satisfied if the foreign social insurance
plan or system includes provision for
payment of benefits to aged or retired
persons and to dependents and sur-
vivors of covered workers. The require-
ment is also met where the system
pays benefits based only on old age or
retirement. The requirement is not
met where the only benefits payable
are workmen’s compensation pay-
ments, cash sickness payments, unem-
ployment compensation payments, or
maternity insurance benefits.

(6) System wunder which U.S. citicens
who qualify may receive payment while
outside the foreign country. The foreign
social insurance or pension system
must permit payments to qualified
U.S. citizens while outside such foreign
country, regardless of the duration of
their absence therefrom and must
make the payments without restriction
or qualification to these U.S. citizens
at full rate, or at the full actuarial
value. The foreign system is considered
to pay benefits at the full rate if the
U.S. citizen receives the full benefit
rate in effect for qualified beneficiaries
at the time of his award, whether he is
then inside or outside the paying coun-
try; and he continues to receive the
same benefit amount so long as he re-
mains outside that country, even
though he may not receive any in-
creases going into effect after his
award provided that in those other
countries in which such increases are
denied to beneficiaries, they are denied
to all beneficiaries including nationals
of the paying country.

() List of countries which meet the so-
cial insurance or pension system exception
in section 202(t)(2) of the act. The fol-
lowing countries have been found to
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have in effect a social insurance or
pension system which meets the re-
quirements of section 202(t)(2) of the
Act. Unless otherwise specified, each
country meets such requirements effec-
tive January 1957. The effect of these
findings is that beneficiaries who are
citizens of such countries and not citi-
zens of the United States may be paid
benefits regardless of the duration of
their absence from the United States
unless for months beginning after June
1968 they are residing in a country to
which payments to individuals are
being withheld by the Treasury Depart-
ment pursuant to the first section of
the Act of October 9, 1940 (31 U.S.C.
123). Further additions to or deletions
from the list of countries will be pub-
lished in the FEDERAL REGISTER.

Antigua and Barbuda (effective November
1981)

Argentina (effective July 1968)

Austria (except from January 1958 through
June 1961)

Bahamas, Commonwealth of the (effective
October 1974)

Barbados (effective July 1968)

Belgium (effective July 1968)

Belize (effective September 1981)

Bolivia

Brazil

Burkina Faso, Republic of (formerly Upper
Volta)

Canada (effective January 1966)

Chile

Colombia (effective January 1967)

Costa Rica (effective May 1962)

Cyprus (effective October 1964)

Czechoslovakia (effective July 1968)

Denmark (effective April 1964)

Dominica (effective November 1978)

Dominican Republic (effective November
1984)

Ecuador

El Salvador (effective January 1969)

Finland (effective May 1968)

France (effective June 1968)

Gabon (effective June 1964)

Grenada (effective April 1983)

Guatemala (effective October 1978)

Guyana (effective September 1969)

Iceland (effective December 1980)

Ivory Coast

Jamaica (effective July 1968)

Liechtenstein (effective July 1968)

Luxembourg

Malta (effective September 1964)

Mexico (effective March 1968)

Monaco

Netherlands (effective July 1968)

Nicaragua (effective May 1986)

Norway (effective June 1968)

Panama

§404.464

Peru (effective February 1969)

Philippines (effective June 1960)

Poland (effective March 1957)

Portugal (effective May 1968)

San Marino (effective January 1965)

Spain (effective May 1966)

St. Christopher and Nevis (effective Sep-
tember 1983)

St. Liucia (effective August 1984)

Sweden (effective July 1966)

Switzerland (effective July 1968)

Trinidad and Tobago (effective July 1975)

Trust Territory of the Pacific Islands (Micro-
nesia) (effective July 1976)

Turkey

United Kingdom

Western Samoa (effective August 1972)

Yugoslavia

Zaire (effective July 1961) (formerly Congo
(Kinshasa))

(b) The ‘‘treaty obligation’ exception.
It is determined that the Treaties of
Friendship, Commerce, and Navigation
now in force between the United States
and the Federal Republic of Germany,
Greece, the Republic of Ireland, Israel,
Italy, and Japan, respectively, create
treaty obligations precluding the appli-
cation of §404.460(a) to citizens of such
countries; and that the Treaty of
Friendship, Commerce, and Navigation
now in force between the United States
and the Kingdom of the Netherlands
creates treaty obligations precluding
the application of §404.460(a) to citizens
of that country with respect to month-
ly survivors benefits only. There is no
treaty obligation that would preclude
the application of §404.460(a) to citizens
of any country other than those listed
above.

[32 FR 19159, Dec. 20, 1967, as amended at 43
FR 2628, Jan. 18, 1978; 52 FR 8249, Mar. 17,
1987]

§404.464 How does deportation or re-
moval from the United States affect
the receipt of benefits?

(a) Old-age or disability insurance bene-
fits. (1) You cannot receive an old-age
or disability benefit for any month
that occurs after the month we receive
notice from the Secretary of Homeland
Security or the Attorney General of
the United States that you were:

(i) Deported under the provisions of
section 241(a) of the Immigration and
Nationality Act (INA) that were in ef-
fect before April 1, 1997, unless your de-
portation was under:
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(A) Paragraph (1)(C) of that section;
or

(B) Paragraph (1)(E) of that section
and we received notice of your deporta-
tion under this paragraph before March
3, 2004;

(ii) Removed as deportable under the
provisions of section 237(a) of the INA
as in effect beginning April 1, 1997, un-
less your removal was under:

(A) Paragraph (1)(C) of that section;
or

(B) Paragraph (1)(E) of that section
and we received notice of your removal
under this paragraph before March 3,
2004; or

(iii) Removed as inadmissible under
the provisions of section 212(a)(6)(A) of
the INA as in effect beginning April 1,
1997.

(2) Benefits that cannot be paid to
you because of your deportation or re-
moval under paragraph (a)(l) of this
section may again be payable for any
month subsequent to your deportation
or removal that you are lawfully ad-
mitted to the United States for perma-
nent residence. You are considered law-
fully admitted for permanent residence
as of the month you enter the United
States with permission to reside here
permanently.

(b) Dependents or survivors benefits. If
an insured person on whose record you
are entitled cannot be paid (or could
not have been paid while still alive) an
old-age or disability benefit for a
month(s) because of his or her deporta-
tion or removal under paragraph (a)(1)
of this section, you cannot be paid a
dependent or survivor benefit on the
insured person’s record for that
month(s) unless:

(1) You are a U.S citizen; or

(2) You were present in the United
States for the entire month. (This
means you were not absent from the
United States for any period during the
month, no matter how short.)

(c) Lump sum death payment. A lump
sum death payment cannot be paid on
the record of a person who died:

(1) In or after the month we receive
from the Secretary of Homeland Secu-
rity or the Attorney General of the
United States notice of his or her de-
portation or removal under the provi-
sions of the INA specified in paragraph
(a)(1) of this section (excluding the ex-
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ceptions under paragraphs (a)(1)(i)(A)
and (B) and (ii)(A) and (B) of this sec-
tion); and

(2) Before the month in which the de-
ceased person was thereafter lawfully
admitted to the United States for per-
manent residence.

[70 FR 16411, Mar. 31, 2005]

§404.465 Conviction for subversive ac-
tivities; effect on monthly benefits
and entitlement to hospital insur-
ance benefits.

(a) Effect of conviction. Where an indi-
vidual is convicted of any offense (com-
mitted after August 1, 1956) under
chapter 37 (relating to espionage and
censorship), chapter 105 (relating to
sabotage), or chapter 115 (relating to
treason, sedition, and subversive ac-
tivities) of title 18 U.S.C., or under sec-
tion 4, 112, or 113 of the Internal Secu-
rity Act of 1950, as amended, the court,
in addition to all other penalties pro-
vided by law, may order that, in deter-
mining whether any monthly benefit is
payable to the individual for the month
in which he is convicted or for any
month thereafter, and in determining
whether the individual is entitled to
hospital insurance benefits under part
A of title XVIII for any such month,
and in determining the amount of the
benefit for that month, the following
are not to be taken into account:

(1) Any wages paid to such indi-
vidual, or to any other individual, in
the calendar quarter in which such
conviction occurred or in any prior cal-
endar quarter, and

(2) Any net earnings from self-em-
ployment derived by the individual, or
any other individual, during the tax-
able year in which the conviction oc-
curred or during any prior taxable
year.

(b) Recalculation of benefit. When noti-
fied by the Attorney General that the
additional penalty as described in para-
graph (a) of this section has been im-
posed against any individual entitled
to benefits under section 202 or section
223 of the Act (see subpart D), the Ad-
ministration, for the purposes of deter-
mining the individual’s entitlement to
such benefits as of the month in which
convicted and the amount of the ben-
efit, will exclude the applicable wages
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and net earnings in accordance with
the order of the court.

(c) Effect of pardon. In the event that
an individual, with respect to whom
the additional penalty as described in
paragraph (a) of this section has been
imposed, is granted a pardon of the of-
fense by the President of the United
States, such penalty is not applied in
determining such individual’s entitle-
ment to benefits, and the amount of
such benefit, for any month beginning
after the date on which the pardon is
granted.

§404.466 Conviction for subversive ac-
tivities; effect on enrollment for
supplementary medical insurance
benefits.

An individual may not enroll under
part B (supplementary medical insur-
ance benefits) of title XVIII if he has
been convicted of any offense described
in §404.465.

§404.467 Nonpayment of benefits; indi-
vidual entitled to disability insur-
ance benefits or childhood dis-
ability benefits based on statutory
blindness is engaging in substantial
gainful activity.

(a) Disability insurance benefits. An in-
dividual who has attained age 55 and
who meets the definition of disability
for disability insurance benefits pur-
poses based on statutory blindness, as
defined in §404.1581, may be entitled to
disability insurance  benefits for
months in which he is engaged in cer-
tain types of substantial gainful activ-
ity. No payment, however, may be
made to the individual or to bene-
ficiaries entitled to benefits on his
earnings record for any month in which
such individual engages in any type of
substantial gainful activity.

(b) Childhood disability benefits. An in-
dividual who has attained age 55 and
who meets the definition of disability
prescribed in §404.1583 for childhood
disability benefits on the basis of stat-
utory blindness may be entitled to
childhood disability  benefits for
months in which he engages in certain
types of substantial gainful activity.
However, no payment may be made to
such individual for any month after

§404.468

December 1972 in which such individual
engages in substantial gainful activity.

[39 FR 43715, Dec. 18, 1974, as amended at 51
FR 10616, Mar. 28, 1986]

§404.468 Nonpayment of benefits to
prisoners.

(a) General. No monthly benefits will
be paid to any individual for any
month any part of which the individual
is confined in a jail, prison, or other
penal institution or correctional facil-
ity for conviction of a felony. This rule
applies to disability benefits (§404.315)
and child’s benefits based on disability
(§404.350) effective with benefits pay-
able for months beginning on or after
October 1, 1980. For all other monthly
benefits, this rule is effective with ben-
efits payable for months beginning on
or after May 1, 1983. However, it applies
only to the prisoner; benefit payments
to any other person who is entitled on
the basis of the prisoner’s wages and
self-employment income are payable as
though the prisoner were receiving
benefits.

(b) Felonious offenses. An offense will
be considered a felony if—

(1) It is a felony under applicable law:
or

(2) In a jurisdiction which does not
classify any crime as a felony, it is an
offense punishable by death or impris-
onment for a term exceeding one year.

(c) Confinement. In general, a jail,
prison, or other penal institution or
correctional facility is a facility which
is under the control and jurisdiction of
the agency in charge of the penal sys-
tem or in which convicted criminals
can be incarcerated. Confinement in
such a facility continues as long as the
individual is under a sentence of con-
finement and has not been released due
to parole or pardon. An individual is
considered confined even though he or
she is temporarily or intermittently
outside of that facility (e.g., on work
release, attending school, or hospital-
ized).

(d) Vocational rehabilitation exception.
The nonpayme