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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, April 1, 2020), consult the ‘“‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not dropped in error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
5b2(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.govinfo.gov. For more information, contact the GPO Customer
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) website for public law numbers,
Federal Register finding aids, and related information. Connect to NARA’s
website at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register
April 1, 2020
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THIS TITLE

Title 17—COMMODITY AND SECURITIES EXCHANGES is composed of four volumes.
The first two volumes containing parts 1—40, and 41—199 comprise Chapter I—
Commodity Futures Trading Commission. The third volume contains Chapter II—
Securities and Exchange Commission, parts 200—239. The fourth volume, com-
prising part 240 to end, contains the remaining regulations of the Securities and
Exchange Commission, and Chapter IV—Department of the Treasury. The con-
tents of these volumes represent all current regulations issued by the Commodity
Futures Trading Commission, the Securities and Exchange Commission, and the
Department of the Treasury as of April 1, 2020.

The OMB control numbers for the Securities and Exchange Commission appear
in §200.800 of chapter II. For the convenience of the user, §200.800 is reprinted
in the Finding Aids section of the volume containing part 240 to end.

For this volume, Michele Bugenhagen was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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PART 200—ORGANIZATION; CON-
DUCT AND ETHICS; AND INFOR-
MATION AND REQUESTS

Subpart A—Organization and Program
Management

Sec.

200.1 General statement and statutory au-
thority.

200.2 Statutory functions.

GENERAL ORGANIZATION

200.10 The Commission.

200.11 Headquarters Office—Regional Office
relationships.

200.12 Functional responsibilities.

200.13 Chief Operating Officer.

200.13ac The Secretary of the Commission.

200.13b Director of the Office of Public Af-
fairs, Policy Evaluation, and Research.

200.14 Office of Administrative Law Judges.

200.15 Office of International Affairs.

200.16 Executive Assistant to the Chairman.

200.16a Inspector General.

200.17 Chief Management Analyst.

200.18 Director of Division of Corporation
Finance.

200.19a Director of the Division of Trading
and Markets.

200.19b Director of the Division of Enforce-
ment.

200.19¢ Director of the Office of Compliance
Inspections and Examinations.

200.19d Director of the Office of Municipal
Securities.

200.20b Director of Division of Investment
Management.

200.21 The General Counsel.

200.21a The Ethics Counsel.

200.22 The Chief Accountant.

200.23a Office of Economic Analysis.

200.23b [Reserved]

200.24 Office of Financial Management.

200.24a Director of the Office of Consumer
Affairs.

200.25-200.26 [Reserved]

200.26a Office of Information Technology.

200.27 The Regional Directors.

200.28 Issuance of instructions.

200.29 Rules.

200.30-1 Delegation of authority to Director
of Division of Corporation Finance.

200.30-3 Delegation of authority to Director
of Division of Trading and Markets.

200.30-3a Delegation of authority to Direc-
tor of the Office of Municipal Securities.

200.30-4 Delegation of authority to Director
of Division of Enforcement.

200.30-5 Delegation of authority to Director
of Division of Investment Management.

200.30-6 Delegation of authority to Regional
Directors.

200.30-7 Delegation of authority to Sec-
retary of the Commission.

200.30-8 [Reserved]

200.30-9 Delegation of authority to hearing
officers.

200.30-10 Delegation of authority to Chief
Administrative Law Judge.

200.30-11 Delegation of authority to the
Chief Accountant.

200.30-12 [Reserved]

200.30-13 Delegation of authority to Chief
Financial Officer.

200.30-14 Delegation of authority to the
General Counsel.

200.30-15 Delegation of authority to Execu-
tive Director.

200.30-16 Delegation of authority to Execu-
tive Assistant to the Chairman.

200.30-17 Delegation of authority to Direc-
tor of Office of International Affairs.
200.30-18 Delegation of authority to Direc-
tor of the Office of Compliance Inspec-

tions and Examinations.

Subpart B—Disposition of Commission
Business

200.40 Joint disposition of business by Com-
mission meeting.

200.41 Quorum of the Commission.

200.42 Disposition of business by seriatim
Commission consideration.

200.43 Disposition of business by exercise of
authority delegated to individual Com-
missioner.

Subpart C—Canons of Ethics

200.50
200.51
200.52
200.53
200.54
200.55
200.56
200.57

Authority.

Policy.

Copies of the Canons.

Preamble.

Constitutional obligations.

Statutory obligations.

Personal conduct.

Relationships with other members.

200.58 Maintenance of independence.

200.59 Relationship with persons subject to
regulation.

200.60 Qualification to participate in par-
ticular matters.

200.61 Impressions of influence.

200.62 Ex parte communications.

200.63 Commission opinions.

200.64 Judicial review.

200.65 Legislative proposals.

200.66 Investigations.

200.67 Power to adopt rules.

200.68 Promptness.

200.69 Conduct toward parties and their
counsel.

200.70 Business promotions.

200.71 Fiduciary relationships.

200.72 Supervision of internal organization.

Subpart D—Information and Requests

200.80 Securities and Exchange Commission
records and information.
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200.81 Publication of interpretative, no-ac-
tion and certain exemption letters and
other written communications.

200.82 Public availability of materials filed
pursuant to §240.14a-8(d) and related ma-
terials.

200.82a. Public availability of materials filed
pursuant to §240.14a-11(g) and related
materials.

200.83 Confidential treatment procedures
under the Freedom of Information Act.

Subpart E [Reserved]

Subpart F—Code of Behavior Governing Ex
Parte Communications Between Per-
sons Outside the Commission and
Decisional Employees

200.110 Purpose.

200.111 Prohibitions; application; defini-
tions.

200.112 Duties of recipient; notice to partici-
pants.

200.113 Opportunity to respond; intercep-
tion.

200.114 Sanctions.

Subpart G—Plan of Organization and Op-
eration Effective During Emergency
Conditions

200.200 Purpose.

200.201 General provisions.

200.202 Offices, and information and submit-
tals.

200.203 Organization, and delegations of au-
thority.

200.204 Personnel, fiscal, and service func-
tions.

200.205 Effect upon existing Commission or-
ganization, delegations, and rules.

Subpart H—Regulations Pertaining to the
Privacy of Individuals and Systems of
Records Maintained by the Commis-
sion

200.301 Purpose and scope.

200.302 Definitions.

200.303 Times, places and requirements for
requests pertaining to individual records
in a record system and for the identifica-
tion of individuals making requests for
access to the records pertaining to them.

200.304 Disclosure of requested records.

200.305 Special procedure: Medical records.

200.306 Requests for amendment or correc-
tion of records.

200.307 Review of requests for amendment
or correction.

200.308 Appeal of initial adverse agency de-
termination as to access or as to amend-
ment or correction.

200.309 General provisions.

200.310 Fees.

200.311 Penalties.

200.312 Specific exemptions.

17 CFR Ch. Il (4-1-20 Edition)

200.313 Inspector General exemptions.

Subpart I—Regulations Pertaining to Public
Observation of Commission Meetings

200.400
200.401
200.402

Open meetings.

Definitions.

Closed meetings.

200.403 Notice of Commission meetings.

200.404 General procedure for determination
to close meeting.

200.405 Special procedure for determination
to close meeting.

200.406 Certification by the General Coun-
sel.

200.407 Transcripts, minutes, and other doc-
uments concerning closed Commission
meetings.

200.408 Public access to transcripts and
minutes of closed Commission meetings;
record retention.

200.409 Administrative appeals.

200.410 Miscellaneous.

Subpart J—Classification and Declassifica-
tion of National Security Information
and Material

200.500
200.501
200.502
200.503
200.504
200.505

Purpose.

Applicability.

Definition.

Senior agency official.

Oversight Committee.

Original classification.

200.506 Derivative classification.

200.507 Declassification dates on derivative
documents.

200.508 Requests for mandatory review for
declassification.

200.509 Challenge to classification by Com-
mission employees.

200.510 Access by historical researchers.

200.511 Access by former Presidential ap-
pointees.

Subpart K—Regulations Pertaining to the
Protection of the Environment

200.550
200.551

Purpose.

Applicability.

200.552 NEPA planning.

200.553 Draft, final and supplemental impact
statements.

200.554 Public availability of information.

Subpart L—Enforcement of Nondiscrimina-
tion on the Basis of Handicap in Pro-
grams or Activities Conducted by the
Securities and Exchange Commission

200.601 Purpose.

200.602 Application.
200.603 Definitions.
200.604-200.609 [Reserved]
200.610 Self-evaluation.
200.611 Notice.
200.612-200.629 [Reserved]
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200.630 General prohibitions against dis-
crimination.

200.631-200.639 [Reserved]

200.640 Employment.

200.641-200.648 [Reserved]

200.649 Program accessibility: Discrimina-
tion prohibited.

200.650 Program accessibility: Existing fa-
cilities.

200.651 Program accessibility:
struction and alterations.

200.652-200.659 [Reserved]

200.660 Communications.

200.661-200.669 [Reserved]

200.670 Compliance procedures.

200.671-200.699 [Reserved]

New con-

Subpart M—Regulation Concerning Con-
duct of Members and Employees and
Former Members and Employees of
the Commission

200.735-1
200.735-2
200.735-3
200.735—4

ties.
200.735-5
200.735-6

Purpose.

Policy.

General provisions.

Outside employment and activi-

Securities transactions.

Action in case of personal interest.

200.735-7 Negotiation for employment.

200.735-8 Practice by former members and
employees of the Commission.

200.735-9 Indebtedness.

200.735-10 Miscellaneous
sions.

200.735-11 Statement of employment and fi-
nancial interests.

200.735-12 Special Government employees.

200.735-13 Disciplinary and other remedial
action.

200.735-14 Employees on leave of absence.

200.735-15 Interpretive and advisory service.

200.735-16 Delegation.

200.735-17 Administration of the conduct
regulation.

200.735-18 Requests for waivers.

statutory provi-

Subpart N—Commission Information Col-
lection Requirements Under the Paper-
work Reduction Act: OMB Control
Numbers

200.800 OMB control numbers assigned pur-
suant to the Paperwork Reduction Act

EDITORIAL NOTE: Nomenclature changes to
part 200 appear at 76 FR 60371, Sept. 29, 2011.

Subpart A—Organization and
Program Management

AUTHORITY: 15 U.S.C. T7¢, 770, T7s, T7z-3,
TTsss, 78d, 78d-1, 78d-2, T8o-4, 78w, T8l(d),
78mm, 80a-37, 80b-11, 7202, and 7211 et seq., un-
less otherwise noted.

§200.1

Section 200.16a is also issued under Sec.
989B of Pub. L. 111-203 (2010), 124 Stat. 1376;
and 5 U.S.C. App. (Inspector General Act of
1978) Sec. 8G.

Sections 200.27 and 200.30-6 are also issued
under 15 U.S.C. T7e, 771, T7g, 7Th, 77j, T1q, T7u,
78e, 78g, 78h, 781, 78k, 78m, 780, 7804, 78q, 78q—
1, 78t-1, 78u, 77hhh, 77uuu, 80a—41, 80b-5, and
80b-9.

Section 200.30-1 is also issued under 15
U.S.C. T7f, T7g, TTh, 7], 78c(b) 78/, 78m, 78n,
780(d).

Section 200.30-3 is also issued under 15
U.S.C. 78b, 78d, 78f, 78k-1, 78q, 78s, and T8eee.

Section 200.30-5 is also issued under 15
U.S.C. T7f, T7g, TTh, 77j, 78c(b), 78/, 78m, 78n,
780(d), 80a-8, 80a-20, 80a-24, 80a-29, 80b-3, 80b-
4.

Section 240.15/-1 is also issued under Pub.
L. 111-203, sec. 913, 124 Stat. 1376, 1827 (2010).

SOURCE: 27 FR 12712, Dec. 22, 1962, unless
otherwise noted.

§200.1 General statement and statu-
tory authority.

The Securities and Exchange Com-
mission was created in 1934 under the
Securities Exchange Act. That Act
transferred to the Commission the ad-
ministration of the Securities Act of
1933, formerly administered by the Fed-
eral Trade Commission. Subsequent
laws assigned to the Securities and Ex-
change Commission for administration
are: Trust Indenture Act of 1939, In-
vestment Company Act of 1940, and In-
vestment Advisers Act of 1940. In addi-
tion, under the Bankruptcy Code, the
Commission is a statutory party in
cases arising under chapters 9 and 11.
Considered together, the laws adminis-
tered by the Commission provided for
the following.

(a) Public disclosure of pertinent
facts concerning public offerings of se-
curities and securities listed on na-
tional securities exchanges and certain
securities traded in the over-the-
counter markets.

(b) Enforcement of disclosure re-
quirements in the soliciting of proxies
for meetings of security holders by
companies whose securities are reg-
istered pursuant to section 12 of the
Securities Exchange Act of 1934, and
their subsidiaries and investment com-
panies.

(c) Regulation of the trading in secu-
rities on national securities exchanges
and in the over-the-counter markets.



§200.2

(d) Investigation of securities frauds,
manipulations, and other violations,
and the imposition and enforcement of
legal sanctions therefor.

(e) Registration, and the regulation
of certain activities, of brokers, dealers
and investment advisers.

(f) Supervision of the activities of
mutual funds and other investment
companies.

(g) Administration of statutory
standards governing protective and
other provisions of trust indentures
under which debt securities are sold to
the public.

(h) Protection of the interests of pub-
lic investors involved in bankruptcy re-
organization cases and in bankruptcy
cases involving the adjustment of debts
of a municipality.

(i) Administrative sanctions, injunc-
tive remedies, civil money penalties
and criminal prosecution. There are
also private rights of action for inves-
tors injured by violations of the Acts.

[27 FR 12712, Dec. 22, 1962, as amended at 43
FR 13375, Mar. 30, 1978; 49 FR 12684, Mar. 30,
1984; 60 FR 14623, Mar. 20, 1995; 60 FR 32794,
June 23, 1995; 76 FR 71874, Nov. 21, 2011]

§200.2 Statutory functions.

Following are brief descriptions of
the Commission’s functions under each
of the statutes it administers:

(a) Securities Act of 1933. (1) Issuers of
securities making public offerings for
sale in interstate commerce or through
the mails, directly or by others on
their behalf, are required to file with
the Commission registration state-
ments containing financial and other
pertinent data about the issuer and the
offering. A similar requirement is pro-
vided with respect to such public offer-
ings on behalf of a controlling person
of the issuer. Unless a registration
statement is in effect with respect to
such securities, it is unlawful to sell
the securities in interstate commerce
or through the mails. (There are cer-
tain limited exemptions, such as gov-
ernment securities, non-public offer-
ings, and intrastate offerings.) The ef-
fectiveness of a registration statement
may be refused or suspended after a
hearing if the statement contains ma-
terial misstatements or omissions,
thus barring sale of the securities until
it is appropriately amended. Registra-
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tion is not a finding by the Commission
as to the accuracy of the facts dis-
closed; and it is unlawful so to rep-
resent. Moreover, registration of secu-
rities does not imply approval of the
issue by the Commission or insure in-
vestors against loss in their purchase,
but serves rather to provide informa-
tion upon which investors may make
an informed and realistic evaluation of
the worth of the securities.

(2) Persons responsible for filing false
information with the Commaission sub-
ject themselves to the risk of fine or
imprisonment or both; and the issuing
company, its directors, officers, and
the underwriters and dealers and oth-
ers may be liable in damages to pur-
chasers of registered securities if the
disclosures in the registration state-
ments and prospectus are materially
defective. Also the statute contains
antifraud provisions which apply gen-
erally to the sale of securities, whether
or not registered.

(b) Securities Exchange Act of 1934.
This Act requires the filing of registra-
tion applications and annual and other
reports with national securities ex-
changes and the Commission, by com-
panies whose securities are listed on
the exchanges. Annual and other re-
ports must be filed also by certain
companies whose securities are traded
on the over-the-counter markets.
These must contain financial and other
data prescribed by the Commission for
the information of investors. Material
misstatements or omissions are
grounds for suspension or withdrawal
of the security from exchange trading.
This Act makes unlawful any solicita-
tion of proxies, authorizations, or con-
sents in contravention of Commission
rules. These rules require disclosure of
information about the subject of the
solicitation to security holders. The
Act requires disclosure of the holdings
and the transactions by an officer, di-
rector, or beneficial owner of over 10
percent of any class of equity security
of certain companies. It also requires
disclosure of the beneficial owners of
more than five percent of any class of
equity securities of a registered com-
pany. It provides substantive and pro-
cedural protection to security holders
in third-party and issuer tender offers.
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The Act also provides for the registra-
tion with, and regulation by, the Com-
mission of mnational securities ex-
changes, brokers or dealers engaged in
an over-the-counter securities busi-
ness, and national associations of such
brokers or dealers. It gives the Com-
mission rulemaking power with respect
to short sales, stabilizing, floor trading
activities of specialists and odd-lot
dealers, and such matters as excessive
trading by exchange members. The Act
authorizes the Board of Governors of
the Federal Reserve System to pre-
scribe minimum margin requirements
for listed securities.

(c) Trust Indenture Act of 1939. This
Act safeguards the interests of pur-
chasers of publicly-offered debt securi-
ties issued under trust indentures by
requiring the inclusion of certain pro-
tective provisions in, and the exclusion
of certain types of exculpatory clauses
from, trust indentures. The Act also re-
quires that an independent indenture
trustee represent the debtors by pro-
scribing certain relationships that
could conflict with proper exercise of
duties.

(d) Investment Company Act of 1940.
This Act establishes a comprehensive
regulatory framework for investment
companies and subjects their activities
to regulation under standards pre-
scribed for the protection of investors.
Among other things, the Act provides
for the registration of investment com-
panies with the Commission; requires
them to disclose their financial condi-
tion and investment policies to their
shareholders; prohibits them from sub-
stantially changing investment poli-
cies without shareholder approval; bars
persons guilty of securities fraud from
serving as officers or directors; pre-
vents underwriters, investment bank-
ers, or brokers from constituting more
than a minority of the directors of an
investment company; requires that
management contracts be submitted to
shareholders for their approval; pro-
hibits transactions between investment
companies and their directors, officers,
or affiliated companies or persons, ex-
cept when approved by the Commis-
sion; and prohibits investment compa-
nies from issuing senior securities ex-
cept under specified terms and condi-
tions. The Act also regulates advisory
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fees, sales and repurchases of securi-
ties, exchange offers, and other activi-
ties of investment companies. The Act
authorizes the Commission to exempt
any person or class of persons or secu-
rities from any provisions of, or rules
under, the Act and to conduct any in-
vestigation it deems necessary to de-
termine existing or potential viola-
tions of the Act. It also authorizes the
Commission to prepare reports to secu-
rity holders on the fairness of plans of
reorganization, merger, or consolida-
tion. The Commission may institute a
court action to enjoin acts or practices
of management involving, among other
things, a breach of fiduciary duty and
the consummation of plans of reorga-
nization, merger, or consolidation that
are grossly unfair to security holders.

(e) Investment Advisers Act of 1940.
Persons who, for compensation, engage
in the business of advising others with
respect to their security transactions
must register with the Commission.
Their activities in the conduct of such
business are subject to standards of the
act which make unlawful those prac-
tices which constitute fraud or deceit
and which require, among other things,
disclosure of any interests they may
have in transactions executed for cli-
ents. The Act grants to the Commis-
sion rule-making power with respect to
fraudulent and other activities of in-
vestment advisers.

(f) Chapter 11 of the Bankruptcy Code.
Chapter 11 of the Bankruptcy Code (11
U.S.C. 1101 et seq.) provides for Commis-
sion participation as a statutory party
in reorganization cases. Under section
1109(a) of the Bankruptcy Code (11
U.S.C. 1109(a)), which also applies to
Chapter 9 cases regarding municipali-
ties, the Commission ‘‘may raise and
may appear and be heard on any issue
in the case.”

(11 U.S8.C. 901, 1109(a))

[27 FR 12712, Dec. 22, 1962, as amended at 49
FR 12684, Mar. 30, 1984; 60 FR 14624, Mar. 20,
1995; 76 FR 71874, Nov. 21, 2011]

GENERAL ORGANIZATION

§200.10 The Commission.

The Commission is composed of five
members, not more than three of whom
may be members of the same political
party. The members are appointed by
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the President, with the advice and con-
sent of the Senate, for 5-year terms,
one term ending each year. The Chair-
man is designated by the President
pursuant to the provisions of section 3
of Reorganization Plan No. 10 of 1950 (3
CFR, 1949-1953 Comp., p. 1006). The
Commission is assisted by a staff,
which includes lawyers, accountants,
engineers, financial security analysts,
investigators and examiners, as well as
administrative and clerical employees.

§200.11 Headquarters Office—Re-
gional Office relationships.

(a)(1) Division and Office Heads in
the Headquarters Office (100 F Street,
NE., Washington, DC 20549) have Com-
mission-wide responsibility to the
Commission for the overall develop-
ment, policy and technical guidance,
and policy direction of the operating
programs under their jurisdiction.

(2) Each Regional Director is respon-
sible for the direction and supervision
of his or her work force and for the exe-
cution of all programs in his or her of-
fice’s region as shown in paragraph (b)
of this section, in accordance with es-
tablished policy, and reports, on en-
forcement matters, to the Deputy Di-
rector of the Division of Enforcement
who is responsible for Regional Office
enforcement matters and, on examina-
tion matters, to the Director of the Of-
fice of Compliance Inspections and Ex-
aminations. The Director of Regional
Office Operations interacts with the
Regional Directors and their staff on
operational and administrative/man-
agement issues and serves as their rep-
resentative in the Commission’s Wash-
ington Headquarters in those areas.

(b) Regional Directors of the Com-
mission.

Atlanta Regional Office: Alabama, Geor-
gia, North Carolina, South Carolina, and
Tennessee—Regional Director, 3475 Lenox
Road, NE., Suite 1000, Atlanta, GA 30326-1232.

Boston Regional Office: Connecticut,
Maine, Massachusetts, New Hampshire,
Rhode Island, and Vermont—Regional Direc-
tor, 33 Arch Street, 23rd Floor, Boston, MA
02110-1424.

Chicago Regional Office: Kentucky, Illi-
nois, Indiana, Iowa, Michigan, Minnesota,
Missouri, Ohio, and Wisconsin—Regional Di-
rector, 175 West Jackson Boulevard, Suite
900, Chicago, IL 60604-2908.
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Denver Regional Office: Colorado, Kansas,
Nebraska, New Mexico, North Dakota, South
Dakota, and Wyoming—Regional Director,
1801 California Street, Suite 1500, Denver, CO
80202-2656.

Fort Worth Regional Office: Arkansas,
Kansas (for certain purposes), Oklahoma,
and Texas—Regional Director, Burnett

Plaza, Suite 1900, 801 Cherry Street, Unit #18,
Fort Worth, TX 76102-6882.

Los Angeles Regional Office: Arizona,
Southern California (zip codes 93599 and
below, except 93200-93299), Guam, Hawaii,
and Nevada—Regional Director, 5670 Wilshire
Boulevard, 11th Floor, Los Angeles, CA 90036—
3648.

Miami Regional Office: Florida, Louisiana,
Mississippi, Puerto Rico, and the Virgin Is-
lands—Regional Director, 801 Brickell Ave-
nue, Suite 1800, Miami, FL, 33131-4901.

New York Regional Office: New York and
New Jersey—Regional Director, 3 World Fi-
nancial Center, Suite 400, New York, NY
10281-1022.

Philadelphia Regional Office: Delaware,
District of Columbia, Maryland, Pennsyl-
vania, Virginia, and West Virginia—Regional
Director, 701 Market Street, Suite 2000,
Philadelphia, PA 19106-1532.

Salt Lake City Regional Office: Utah—Re-
gional Director, 156 W. South Temple Street,
Suite 1800, Salt Lake City, UT 84101-1573.

San Francisco Regional Office: Alaska,
Northern California (zip codes 93600 and up,
plus 93200-93299), Idaho, Montana, Oregon,
and Washington—Regional Director, 44
Montgomery Street, Suite 2600, San Fran-
cisco, CA 94104-4716.

(c) The geographic allocation set
forth in paragraph (b) of this section
determines where registered brokers,
dealers, transfer agents, clearing
agents, registered securities associa-
tions, investment advisers, and others
as designated in this chapter must file
reports required to be filed in regional
offices.

[73 FR 32223, June 5, 2008]

§200.12 Functional responsibilities.

This section sets forth the adminis-
trative and substantive responsibilities
of the Division Directors, Office Heads,
Regional Directors, and certain other
Commission officers. All Commission
officers and other staff members, ex-
cept administrative law judges and the
Inspector General, shall perform, in ad-
dition to the duties herein set forth,
such additional duties as the chairman
of the Commission may assign from
time to time. These officers also serve
as liaison with Government and other
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agencies concerning matters within
their respective functional responsibil-
ities.

[87 FR 23826, Nov. 9, 1972, as amended at 59

FR 5943, Feb. 9, 1994; 60 FR 14624, Mar. 20,
1995; 73 FR 32223, June 5, 2008]

§200.13 Chief Operating Officer.

(a) The Chief Operating Officer is re-
sponsible for developing and executing
the overall management policies of the
Commission for all its operating divi-
sions and staff offices. The Chief Oper-
ating Officer also provides executive
direction to, and exercises administra-
tive control over, the Office of Human
Resources, the Office of Administrative
Services, the Office of Financial Man-
agement, the Office of FOIA, Records
Management, and Security, and the Of-
fice of Information Technology. In ad-
dition, the Chief Operating Officer im-
plements the following statutes, regu-
lations, and Executive orders, as well
as those that the Chairman may des-
ignate:

(1) Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.).

(2) Small and Disadvantaged Business
Utilization Program (15 U.S.C. 631 et
seq.).

(3) Government Printing and Binding
Regulations, U.S. Congress Joint Com-
mittee on Printing (1977).

(4) Occupational Safety and Health
Programs for Federal Employees under
Executive Order 12196 of February 26,
1980 (29 CFR 1960.1-1960.90).

(5) Federal Managers’ Financial In-
tegrity Act of 1982 (31 U.S.C. 3512).

(6) National Security Information
under Executive Order 12356 of April 6,
1982.

(7) Government Performance and Re-
sults Act of 1993 (31 U.S.C. 1101 et seq.).

(8) Recommendations of the Report
of the National Performance Review
(September 1993).

(b) The Chief Operating Officer ap-
points personnel, reviews and approves
policies and procedures, and assures ap-
propriate resources to implement the
programs set forth in paragraph (a) of
this section, and authorizes and trans-
mits reports required by them.

(c) The Chief Operating Officer also
designates certifying officers for agen-
cy payments.

11

§200.13a

(d) The Chief Operating Officer shall
be responsible for:

(1) Implementing the goals of the
President and the Chairman and the
mission of the Commission;

(2) Providing overall organizational
management to improve agency per-
formance;

(3) Assisting the Chairman in pro-
moting ongoing quality improvement,
developing strategic plans, and meas-
uring results;

(4) Directing ongoing reengineering
of the Commission’s administrative
processes;

(e) Overseeing Commission-specific
application of performance measures,
procurement reforms, personnel reduc-
tions, financial management improve-
ments, telecommunications and infor-
mation technology policies, and other
government-wide systems reforms
adopted as a result of the recommenda-
tions of the National Performance Re-
view; and

(f) Reforming the Commission’s man-
agement practices by incorporating the
principles of the National Performance
Review into day-to-day management.

[60 FR 14624, Mar. 20, 1995, as amended at 76
FR 60371, Sept. 29, 2011]

§200.13a The Secretary of the Commis-
sion.

(a) The Secretary of the Commission
is responsible for the preparation of the
daily and weekly agendas of Commis-
sion business; the orderly and expedi-
tious flow of business at formal Com-
mission meetings; the maintenance of
the Official Minute record of all ac-
tions of the Commission; and the serv-
ice of all instruments of formal Com-
mission action. He or she is custodian
of the official seal of the Commission,
and also has the responsibility for au-
thenticating documents.

(b) The Secretary has been delegated
responsibilities relating to the Com-
mission’s rules of practice, administra-
tive proceedings under the Commis-
sion’s statutes, and other responsibil-
ities.

(c) In addition, he or she administers
the Commission’s Library.

[50 FR 12239, Mar. 28, 1985]
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§200.13b Director of the Office of Pub-
lic Affairs, Policy Evaluation, and

Research.
The Director of the Office of Public
Affairs, Policy Evaluation, and Re-

search is the chief public information
officer for the Commission, and over-
sees activities that communicate the
Commission’s actions to those inter-
ested in or affected by them. His or her
responsibilities include liaison with
the news media, dissemination of infor-
mation to the news media and to the
general public, supervision of internal
and some external publications and of
audio-visual presentations. Respon-
sibilities of the Director, and of his or
her staff, include special projects that
may be deemed appropriate to commu-
nicate information on Commission ac-
tions.

[60 FR 12239, Mar. 28, 1985, as amended at 60
FR 14625, Mar. 20, 1995]

§200.14 Office of Administrative Law
Judges.

(a) Under the Administrative Proce-
dure Act (6 U.S.C. 551-559) and the fed-
eral securities laws, the Office of Ad-
ministrative Law Judges conducts
hearings in proceedings instituted by
the Commission. The Administrative
Law Judges are responsible for the fair
and orderly conduct of the proceedings
and have the authority to:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas;

(3) Rule on offers of proof;

(4) Examine witnesses;

(5) Regulate the course of a hearing;

(6) Hold pre-hearing conferences;

(7) Rule upon motions; and

(8) Unless waived by the parties, pre-
pare an initial decision containing the
conclusions as to the factual and legal
issues presented, and issue an appro-
priate order.

(b) The Chief Administrative Law
Judge performs the duties of an Admin-
istrative Law Judge under the Admin-
istrative Procedure Act and the duties
delegated to him or her by the Com-
mission that are compatible with those
duties. The Chief Administrative Law
Judge is responsible for the orderly
functioning of the Office of Adminis-
trative Law Judges apart from the con-
duct of administrative proceedings and
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acts as liaison between that Office and
the Commission.

[60 FR 14625, Mar. 20, 1995]

§200.15 Office of International Affairs.

(a) The Office of International Affairs
(‘“OIA”) is responsible for the negotia-
tion and implementation of the Com-
mission’s bilateral and multilateral
agreements and understandings with
foreign financial regulatory authori-
ties. OIA coordinates and participates
in activities relating to the Commis-
sion’s international cooperation pro-
grams and develops initiatives to en-
hance the Commission’s ability to en-
force the federal securities laws in
matters with international elements.

(b) OIA assists in and facilitates the
efforts of the Commission’s other divi-
sions and offices in responding to inter-
national issues and in developing legis-
lative, rulemaking and other initia-
tives relating to international securi-
ties markets. OIA facilitates the devel-
opment of and, where appropriate, pro-
vides advice and presents Commission
positions relating to international ini-
tiatives of other U.S. Government de-
partments and agencies affecting regu-
lation of securities markets. OIA plans,
coordinates and participates in Com-
mission meetings with foreign finan-
cial regulatory authorities.

[568 FR 52418, Oct. 8, 1993]

§200.16 Executive Assistant to the
Chairman.

The Executive Assistant to the
Chairman assists the Chairman in con-
sideration of legal, financial, and eco-
nomic problems encountered in the ad-
ministration of the Commission’s stat-
utes. He or she arranges for and con-
ducts conferences with officials of the
Commission, members of the staff, and/
or representatives of the public on
matters arising with regard to general
programs or specific matters. Acting
for the Chairman, he or she furnishes
the initiative, executive direction, and
authority for staff studies and reports
bearing on the Commission’s adminis-
tration of the laws and its relations
with the public, industry, and the Con-
gress. The Executive Assistant is also
responsible for assisting members of
the Commission in the preparation of
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the opinions of the Commission, and to
the Commission for the preparation of
opinions and decisions on motions and
certifications of questions and rulings
by administrative law judges in the
course of administrative proceedings
under Rule 102(e) of the Commission’s
Rules of Practice (§201.102(e) of this
chapter), and in other cases in which
the Chairman or the General Counsel
has determined that separation of func-
tions requirements or other cir-
cumstances would make inappropriate
the exercise of such functions by the
General Counsel. In cases where, pursu-
ant to a waiver by the parties of sepa-
ration of function requirements, an-
other Division or Office of the Commis-
sion’s staff undertakes to prepare an
opinion or decision, such Division or
Office rather than the Executive As-
sistant will prepare such opinion or de-
cision, although the Executive Assist-
ant may assist in such preparation.
The Executive Assistant is further re-
sponsible for the exercise of such re-
view functions with respect to adju-
dicatory matters as are delegated to
him or her by the Commission pursu-
ant to 101 Stat. 1254 (15 U.S.C. 78d-1,
78d-2) or as may be otherwise delegated
or assigned to him or her.

[64 FR 18100, Apr. 27, 1989, as amended at 60
FR 32794, June 23, 1995]

§200.16a Inspector General.

(a) Under the Inspector General Act
of 1978, as amended, (b U.S.C. app.) the
Inspector General performs inde-
pendent and objective investigations
and audits relating to the Commis-
sion’s programs and operations. An in-
vestigation seeks to detect and prevent
waste, fraud, and abuse in the Commis-
sion’s programs and operations, such as
violations of federal statutes or regula-
tions by contractors and Commission
employees or the Standards Of Ethical
Conduct For Employees of the Execu-
tive Branch. An audit seeks to deter-
mine whether:

(1) Program goals and results identi-
fied in enabling legislation are
achieved.

(2) Resources are efficiently and eco-
nomically used and managed.

(3) Financial operations are properly
conducted.
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(4) Financial reports are fairly pre-
sented.

(5) Applicable laws and regulations
are complied with.

(b) In cooperation with Commission
management, the Inspector General
generally promotes economy, effi-
ciency, and the effectiveness of waste
or fraud detection and prevention in
the Commission’s programs and oper-
ations. The Inspector General also
keeps the Congress and the Commis-
sion informed about problems and defi-
ciencies in the Commission’s programs
and operations.

(c) The Inspector General reports to
the Commission, but is independent of
all other Commission management. In
addition, the Inspector General inde-
pendently prepares semi-annual reports
to the Congress.

(d) With respect to misconduct of
Commission employees and contrac-
tors, the Inspector General, after con-
sultation with the HEthics Counsel,
where appropriate, serves as the Com-
mission’s liaison with other federal
audit and investigative agencies, such
as the Department of Justice and the
Executive Council on Integrity and Ef-
ficiency.

(e) Subpoenas issued in the course of
an audit or investigation conducted by
the Office of the Inspector General
shall be effected by any method pre-
scribed by §201.232(a) and (c¢c) of this
chapter.

[60 FR 14625, Mar. 20, 1995, as amended at 77
FR 8095, Feb. 14, 2012]

§200.17

The Chief Management Analyst is re-
sponsible to the Chief Operating Officer
for overseeing the performance of man-
agement analysis tasks which pertain,
but are not limited, to:

(a) Agency work methods and proce-
dures;

(b) Effective personnel and resource
allocation and utilization;

(c) Organizational structures and del-
egations of authority;

(d) Management information systems
and concepts; and

(e) The preparation of recurring spe-
cial reports and analyses.

[60 FR 14625, Mar. 20, 1995]

Chief Management Analyst.
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§200.18 Director of Division of Cor-
poration Finance.

The Director of the Division of Cor-
poration Finance is responsible to the
Commission for the administration of
all matters (except those pertaining to
investment companies registered under
the Investment Company Act of 1940)
relating to establishing and requiring
adherence to standards of business and
financial disclosure with respect to se-
curities being offered for public sale
pursuant to the registration require-
ments of the Securities Act of 1933 (15
U.S.C. T7a et seq.) or the exemptions
therefrom; establishing and requiring
adherence to standards of reporting
and disclosure with respect to securi-
ties traded on national securities ex-
changes or required to be registered
pursuant to section 12 (g) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78l(g)) and with respect to securities
whose issuers are required to file re-
ports pursuant to section 15(d) of that
Act (15 U.S.C. 78c(d)); establishing and
requiring adherence to disclosure and
procedural standards in the solicita-
tion of proxies for the election of direc-
tors and other corporate actions; estab-
lishing and requiring adherence to
standards of disclosure with respect to
the filing of statements respecting ben-
eficial ownership and transaction
statements pursuant to sections 13 (d),
(e), and (g) (156 U.S.C. 78m(d), 78m(e),
and 78m(g)) of the Securities Exchange
Act of 1934; administering the disclo-
sure and substantive provisions of the
Williams Act relating to tender offers;
and ensuring adherence to enforcement
of the standards set forth in the Trust
Indenture Act of 1939 (15 U.S.C. TTaaa et
seq.) regarding indenture covering debt
securities. Those duties shall include,
with the exception of enforcement and
related activities under the jurisdic-
tion of the Division of Enforcement,
the responsibility to the Commission
for the administration of the disclosure
requirements and other provisions of
the Securities Act of 1933, the Securi-
ties Exchange Act of 1934, and the
Trust Indenture Act of 1939, as listed
below:

(a) All matters under the Securities
Act of 1933 (15 U.S.C. T7a et seq.) includ-
ing the examination and processing of
material filed pursuant to the require-
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ments of that Act (except such mate-
rial filed by investment companies reg-
istered under the Investment Company
Act of 1940), the interpretation of the
provisions of the Securities Act of 1933,
and the proposing to the Commission
of rules under that Act.

(b) All matters, except those per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940, arising under the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.) in connection with:

(1) The registration of securities pur-
suant to section 12 of the Act (156 U.S.C.
781), including the exemptive provisions
of section 12(h) (15 U.S.C. 78i(h)).

(2) The examination and processing
of periodic reports filed pursuant to
sections 13 and 15(d) of the Act (156
U.S.C. 78m, 780(d)).

(3) The examination and processing
of proxy soliciting material filed pur-
suant to section 14(a) and information
statements filed pursuant to section
14(c) of the Act (15 U.S.C. T78n(a),
78n(c)).

(4) The examination and processing
of statements respecting beneficial
ownership transaction statements and
tender offer statements filed pursuant
to sections 13 (d), (e), and (g) and 14 (d),
(e), (f), and (g) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78m(d),
78m(e), 78m(g), and 78n(d)), and the ad-
ministration of the other protective
standards of these provisions.

(5) The interpretation of the fore-
going provisions of the Act, as well as
Section 16 thereof (15 U.S.C. 78p), and
proposing of rules under those portions
of the Act to the Commission.

(c) All matters, except those per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940, arising under the Trust In-
denture Act of 1939 (15 U.S.C. T7aaa et
seq.).

[41 FR 29374, July 16, 1976, as amended at 50
FR 12239, Mar. 28, 1985; 60 FR 14625, Mar. 20,
1995]

§200.19a Director of the Division of
Trading and Markets.

The Director of the Division of Trad-
ing and Markets is responsible to the
Commission for the administration and
execution of the Commission’s pro-
grams under the Securities Exchange
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Act of 1934 relating to the structure
and operation of the securities markets
and the prevention of manipulation in
the securities markets. These respon-
sibilities include oversight of the na-
tional market system, the national
clearance and settlement system, and
self-regulatory organizations, such as
the national securities exchanges, reg-
istered securities associations, clearing
agencies, the Municipal Securities
Rulemaking Board, and the Securities
Investor Protection Corporation. In ad-
dition, these responsibilities include
administering the Commission’s rules
related to supervised investment bank
holding companies and ultimate hold-
ing companies of brokers or dealers
that compute deductions for market
and credit risk pursuant to §240.15c3-1e
of this chapter. This supervision in-
cludes the assessment of internal risk
management controls and mathe-
matical models used to calculate net
capital and allowances for market,
credit, and operational risks. Duties
also include the registration and regu-
lation of brokers, dealers, municipal
securities dealers, government securi-
ties brokers and dealers, transfer
agents, and securities information
processors. The functions involved in
the regulation of such entities include
reviewing proposed rule changes of
self-regulatory organizations, recom-
mending the adoption and amendment
of Commission rules, responding to in-
terpretive, exemptive, and no-action
requests, and conducting inspections,
examinations, and market surveil-
lance. In addition, the Director shall
have the duties specified below:

(a) Administration of all matters
arising under the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.), ex-
cept:

(1) The examination and processing
of applications for registration of secu-
rities on national securities exchanges
pursuant to section 12 of the Act (15
U.S.C. 781).

(2) The examination and processing
of periodic reports filed pursuant to
sections 13 and 15(d) of the Act (15
U.S.C. 78m, 780(d)).

(3) The examination and processing
of proxy soliciting material pursuant
to regulations adopted under section 14
of the Act (156 U.S.C. 78n).
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(4) The examination and processing
of ownership reports filed under section
16(a) of the Act (15 U.S.C. 78p(a)).

(5) The denial or suspension of reg-
istration of securities registered on na-
tional securities exchanges, pursuant
to section 19(a)(2) (156 U.S.C. T8s(a)(2))
by reason of failure to comply with the
reporting requirements of that Act.

(6) The enforcement and related ac-
tivities under the jurisdiction of the
Division of Enforcement.

[37 FR 16792, Aug. 19, 1972, as amended at 43
FR 13376, Mar. 30, 1978; 60 FR 14625, Mar. 20,
1995; 69 FR 34461, June 21, 2004; 73 FR 40152,
July 11, 2008]

§200.19b Director of the Division of
Enforcement.

The Director of the Division of En-
forcement is responsible to the Com-
mission for supervising and conducting
all enforcement activities under the
acts administered by the Commission.
The Director recommends the institu-
tion of administrative and injunctive
actions arising out of such enforcement
activities and determines the suffi-
ciency of evidence to support the alle-
gations in any proposed complaint. The
Director supervises the Regional Direc-
tors and, in collaboration with the
General Counsel, reviews cases to be
recommended to the Department of
Justice for criminal prosecution. The
Director grants or denies access to
nonpublic information in the Commis-
sion’s enforcement files under §240.24c—
1 of this chapter; provided that access
under that section shall be granted
only with the concurrence of the head
of the division or office responsible for
the information or the files containing
it.

[60 FR 14626, Mar. 20, 1995]

§200.19¢ Director of the Office of Com-
pliance Inspections and Examina-
tions.

The Director of the Office of Compli-
ance Inspections and Examinations
(‘‘OCIE”) is responsible for the compli-
ance inspections and examinations re-
lating to the regulation of exchanges,
national securities associations, clear-
ing agencies, securities information
processors, the Municipal Securities
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Rulemaking Board, brokers and deal-
ers, municipal securities dealers, mu-
nicipal advisors, transfer agents, in-
vestment companies, and investment
advisers, under Sections 15B, 15C(d)(1)
and 17(b) of the Securities Exchange
Act of 1934 (15 U.S.C. T780-4, 780-5(d)(1)
and 78q(b)), Section 31(b) of the Invest-
ment Company Act of 1940 (15 U.S.C.
80a-30(b)), and Section 204 of the Invest-
ment Advisers Act of 1940 (15 U.S.C.
80b-4).

[78 FR 67632, Nov. 12, 2013]

§200.19d Director of the Office of Mu-
nicipal Securities.

The Director of the Office of Munic-
ipal Securities is responsible to the
Commission for the administration and
execution of the Commission’s pro-
grams under the Securities Exchange
Act of 1934 relating to the registration
and regulation of municipal advisors.
The functions involved in the regula-
tion of such entities include recom-
mending the adoption and amendment
of Commission rules, and responding to
interpretive and no-action requests.

[78 FR 67632, Nov. 12, 2013]

§200.20b Director of Division of In-
vestment Management.

The Director of the Division of In-
vestment Management is responsible
to the Commission for the administra-
tion of the Commission’s responsibil-
ities under the Investment Company
Act of 1940 and the Investment Advis-
ers Act of 1940, and with respect to
matters pertaining to investment com-
panies registered under the Investment
Company Act of 1940 and pooled invest-
ment funds or accounts, the adminis-
tration of all matters relating to estab-
lishing and requiring adherence to
standards of economic and financial re-
porting and the administration of fair
disclosure and related matters under
the Securities Act of 1933 and the Secu-
rities Exchange Act of 1934 and enforce-
ment of the standards set forth in the
Trust Indenture Act of 1939 regarding
indentures covering debt securities, as
listed in paragraphs (a) through (e) of
this section. These duties shall include
inspections arising in connection with
such administration but shall exclude
enforcement and related activities
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under the jurisdiction of the Division
of Enforcement.

(a) The administration of all matters
arising under the Investment Company
Act of 1940 (15 U.S.C. 80a), except those
arising under section 30(h) of the Act
(15 U.S.C. 80a—29(h)).

(b) All matters arising under the Se-
curities Act of 1933 (15 U.S.C. T7a et
seq.) arising from or pertaining to ma-
terial field pursuant to the require-
ments of that Act by investment com-
panies registered under the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.) and pooled investment funds or
accounts.

(c) All matters arising under the Se-
curities Exchange Act of 1934 (15 U.S.C.
78a et seq.), except the examination and
processing of statements of beneficial
ownership of securities and changes in
such ownership filed under section 16(a)
(15 U.S.C. 78p(a)) of such Act, per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940 and pooled investment
funds or accounts in connection with:

(1) The registration of securities pur-
suant to section 12 of the Act (156 U.S.C.
780), including the exemptive provisions
of section 12(h) (15 U.S.C. 78I(h)).

(2) The examination and processing
of periodic reports filed pursuant to
sections 13 and 15(d) of the Act (15
U.S.C. 78m, 780(d)).

(3) The examination and processing
of proxy soliciting material filed pur-
suant to section 14(a) and information
material filed pursuant to section 14(c)
of the Act (15 U.S.C. 78n(a), 78n(c)).

(d) All matters pertaining to invest-
ment companies registered under the
Investment Company Act of 1940 and
pooled investment funds or accounts
arising under the Trust Indenture Act
of 1939 (15 U.S.C. T7aaa et seq.).

(e) All matters arising under the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.).

[41 FR 29375, July 16, 1976, as amended at 50
FR 5064, Feb. 5, 1985; 60 FR 14626, Mar. 20,
1995; 67 FR 43535, July 8, 2002; 76 FR 71874,
Nov. 21, 2011]

§200.21 The General Counsel.

(a) The General Counsel is the chief
legal officer of the Commission. He or
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she is responsible for the representa-
tion of the Commission in judicial pro-
ceedings in which it is involved as a
party or as amicus curiae, for directing
and supervising all civil litigation in-
volving the Commission in the United
States District Courts, except for law
enforcement actions filed on behalf of
the Commission, for directing and su-
pervising the Commission’s respon-
sibilities under the Bankruptcy Code
and all related litigation, and for rep-
resenting the Commission in all cases
in appellate courts. The General Coun-
sel is responsible for the review of
cases which the Division of Enforce-
ment recommends be referred to the
Department of Justice with a rec-
ommendation for criminal prosecution.
In addition, he or she is responsible for
advising the Commission at its request
or at the request of any division direc-
tor or office head, or on his or her own
motion, with respect to interpretations
involving questions of law; for the con-
duct of administrative proceedings re-
lating to the disqualification of law-
yers from practice before the Commis-
sion; for conducting preliminary inves-
tigations, as described in 17 CFR
202.5(a), into potential violations of 17
CFR 201.102(e) by attorneys; for the
preparation of the Commission com-
ments to the Congress on pending leg-
islation; and for the drafting, in con-
junction with appropriate divisions and
offices, of legislative proposals to be
sponsored by the Commission. The
General Counsel is responsible for pro-
viding advice to Commission attorneys
on professional responsibility issues re-
lating to their official duties. The Gen-
eral Counsel is further responsible for
investigating allegations of profes-
sional misconduct by Commission staff
and, where appropriate, making refer-
rals to state professional boards or so-
cieties. The General Counsel is also re-
sponsible for the review and clearance
of the form and content of articles,
treatises, and prepared speeches and
addresses by members of the staff re-
lating to the Commission or to the
statutes and rules administered by the
Commission. The General Counsel also
is responsible for coordinating and re-
viewing the interpretive positions of
the various divisions and offices. In ad-
dition, he or she is responsible for ap-
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propriate disposition of all Freedom of
Information Act and Privacy Act ap-
peals pursuant to the authority dele-
gated in §200.30-14 of this chapter, and
is the Commission’s advisor with re-
spect to legal problems arising under
the Freedom of Information Act, the
Privacy Act, the Federal Reports Act,
the Federal Advisory Committee Act,
the Civil Service laws and regulations,
the statutes and rules applicable to the
Commission’s procurement, con-
tracting, fiscal and related administra-
tive activities, and other statutes and
regulations of a similar nature applica-
ble to a number of Government agen-
cies.

(b) The General Counsel is also re-
sponsible for assisting members of the
Commission in the preparation of the
opinions of the Commission, and to the
Commission for the preparation of
opinions and decisions on motions and
certifications of questions and rulings
by administrative law judges in the
course of administrative law pro-
ceedings, except (1) in cases where, pur-
suant to a waiver by the parties of sep-
aration of function requirements, an-
other Division or Office of the Commis-
sion’s staff undertakes to prepare an
opinion or decision, in which cases the
General Counsel may assist in such
preparation, and (2) with respect to ad-
ministrative proceedings against law-
yvers under Rule 102(e) of the Commis-
sion’s Rules of Practice (§201.102(e) of
this chapter) or other cases in which
the Chairman or the General Counsel
has determined that separation of func-
tion requirements or other cir-
cumstances would make inappropriate
the exercise of such functions by the
General Counsel. In the cases described
in clause (2), the Executive Assistant
to the Chairman exercises such func-
tions. The General Counsel deals with
general problems arising under the Ad-
ministrative Procedure Act, including
the revision or adoption of rules of
practice. The General Counsel is also
responsible for the exercise of such re-
view functions with respect to adju-
dicatory matters as are delegated to
him or her by the Commission pursu-
ant to 101 Stat. 1254 (156 U.S.C. 78d-1,
78d-2) or as may be otherwise delegated
or assigned to him or her.
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(c) The General Counsel also is re-
sponsible to the Commission for the ad-
ministration of the Government in the
Sunshine Act for publicly certifying,
pursuant to §200.406, that, in his or her
opinion, particular Commission meet-
ings may properly be closed to the pub-
lic. In the absence of the General Coun-
sel, the Solicitor to the Commission
shall be deemed the General Counsel
for purposes of §200.406. In the absence
of the General Counsel and the Solic-
itor, the most senior Associate General
Counsel available shall be deemed the
General Counsel for purposes of
§200.406. In the absence of the General
Counsel, the Solicitor, and every Asso-
ciate General Counsel, the most senior
Assistant General Counsel available
shall be deemed the General Counsel
for purposes of §200.406. In the absence
of the General Counsel, the Solicitor,
every Associate General Counsel and
every Assistant General Counsel, such
attorneys as the General Counsel may
designate (in such order of succession
as the General Counsel directs) shall
exercise the responsibilities imposed
by §200.406.

[43 FR 13376, Mar. 30, 1978, as amended at 47
FR 26821, June 22, 1982; 47 FR 37077, Aug. 25,
1982; 49 FR 12685, Mar. 30, 1984; 49 FR 13866,
Apr. 9, 1984; 50 FR 12240, Mar. 28, 1985; 54 FR
18100, Apr. 27, 1989; 54 FR 24331, June 7, 1989;
60 FR 14626, Mar. 20, 1995; 69 FR 13174, Mar.
19, 2004; 71 FR 27385, May 11, 2006; 76 FR 60371,
60372, Sept. 29, 2011; 76 FR 71449, Nov. 18, 2011;
79 FR 1735, Jan. 10, 2014]

§200.21a The Ethics Counsel.

(a) The Ethics Counsel is responsible
for administering the Commission’s
Ethics Program and for interpreting
subpart M of this part and 5 CFR part
2635. He or she serves as Counselor to
the Commission and its staff with re-
gard to ethical and conflicts of interest
questions and acts as the Commission’s
liaison on such matters with the Office
of Human Resources, the Office of Gov-
ernment Ethics, the Office of the In-
spector General and the Department of
Justice. When appropriate and subject
to the authority of, and in consultation
with, the Inspector General, the Ethics
Counsel shall inquire into alleged vio-
lations of subparts C, F, and M of this
part, and 5 CFR part 2635.

(b) The Ethics Counsel shall:
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(1) Receive and review allegations of
misconduct by a Commission employee
that relate to the Commission’s Ethics
Program.

(2) Refer matters involving manage-
ment questions to Division Directors,
Office Heads, or Regional Directors,
and matters involving alleged or appar-
ent employee misconduct to the Office
of the Inspector General, except for
matters involving alleged professional
misconduct ultimately referable to
state professional boards or societies,
which the Ethics Counsel shall refer to
the General Counsel.

(3) Refer complaints that appear to
involve a violation of Federal criminal
statutes, and do not appear to be frivo-
lous, to the Inspector General for refer-
ral to the Department of Justice under
28 U.S.C. 535.

(4) Act as liaison with the Office of
the Inspector General on matters that
the Ethics Counsel has referred to that
Office, and with state or local authori-
ties on matters that, on occasion, the
Ethics Counsel may refer to them.

(5) Arrange for the review of proposed
publications and prepared speeches
under §200.735-4(e).

(6) Provide advice, counseling, inter-
pretations, and opinions with respect
to subparts C, F, and M of this part,
and 5 CFR part 2635.

(7) Draft rules and regulations as nec-
essary to implement the Commission’s
Ethics Program.

[60 FR 14626, Mar. 20, 1995, as amended at 73
FR 32224, June 5, 2008; 76 FR 71449, Nov. 18,
2011; 79 FR 1735, Jan. 10, 2014]

§200.22 The Chief Accountant.

The Chief Accountant of the Commis-
sion is the principal adviser to the
Commission on, and is responsible to
the Commission for, all accounting and
auditing matters arising in the admin-
istration of the federal securities laws.
The Chief Accountant oversees the ac-
counting profession’s standard-setting
and self-regulatory organizations, de-
velops or supervises the development of
accounting and auditing rules, regula-
tions, opinions and policy, and inter-
prets Commission accounting policy
and positions. The Chief Accountant is
responsible for recommending the in-
stitution of administrative and dis-
ciplinary proceedings relating to the
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disqualification of accountants to prac-
tice before the Commission. The Chief
Accountant supervises the procedures
to be followed in the Commission’s en-
forcement activities involving account-
ing and auditing issues and helps re-
solve differences on accounting issues
between registrants and the Commis-
sion staff.

[60 FR 14626, Mar. 20, 1995]

§200.23a Office of Economic Analysis.

The Office of Economic Analysis is
responsible for providing an objective
economic perspective to understand
and evaluate the economic dimension
of the Commission’s regulatory over-
sight. It performs economic analyses of
proposed rule changes, current or pro-
posed policies, and capital market de-
velopments and offers advice on the
basis of these analyses. The Office also
assists the Commission’s enforcement
effort by applying economic analysis
and statistical tools to issues raised in
enforcement cases. It reviews certifi-
cations and initial and final regulatory
flexibility analyses prepared by the op-
erating divisions under the Regulatory
Flexibility Act.

[60 FR 14627, Mar. 20, 1995]
§200.23b

§200.24 Office of Financial Manage-
ment.

This Office, under the direction of
the Chief Financial Officer, is respon-
sible to the Chief Operating Officer,
Chairman and Commission for the in-
ternal financial management and pro-
gramming functions of the Securities
and Exchange Commission. These func-
tions include: budgeting, accounting,
payroll and adminstrative audit. The
Chief Financial Officer, and his or her
designees, serve as liaison to the Com-
mission before the Office of Manage-
ment and Budget and Congressional
Appropriations Committees on appro-
priation matters, and the Treasury De-
partment and the General Accounting
Office on financial and progamming
matters.

(11 U.S.C. 901, 1109(a))

[49 FR 12685, Mar. 30, 1984, as amended at 60
FR 14627, Mar. 20, 1995; 76 FR 60372, Sept. 29,
2011]

[Reserved]
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§200.24a Director of the Office of Con-
sumer Affairs.

The Director of the Office of Con-
sumer Affairs is responsible to the
Chairman for the Commission’s inves-
tor education and consumer protection
program. The program includes, but is
not limited to:

(a) Presenting seminars and instruc-
tional programs to educate investors
about the securities markets and their
rights as investors; preparing and dis-
tributing to the public materials de-
scribing the operations of the securi-
ties markets, prudent investor behav-
ior, and the rights of investors in dis-
putes they may have with individuals
and entities regulated by the Commis-
sion; and increasing public knowledge
of the functions of the Commission.

(b) Implementing and administering
a nationwide system for resolving in-
vestor complaints against individuals
and entities regulated by the Commis-
sion by processing complaints received
from individual investors and assuring
that regulated individual and entities
process and respond to such com-
plaints.

(¢) Providing information to inves-
tors who inquire about individuals and
entities regulated by the Commission,
the operation of the securities mar-
kets, or the functions of the Commis-
sion.

(d) Advising the Commission and its
staff about problems frequently en-
countered by investors and possible so-
lutions to them.

(e) Transmitting to other offices and
divisions of the Commission informa-
tion provided by investors which con-
cerns the responsibilities of these of-
fices and divisions.

(f) Providing for greater consumer
input in Commission rulemaking pro-
ceedings.

[60 FR 14627, Mar. 20, 1995]
§§200.25-200.26 [Reserved]

§200.26a Office of Information Tech-
nology.

The Office of Information Tech-
nology is responsible for the analysis,
design programming, operation, and
maintenance of all ADP systems; de-
veloping and implementing long-range
ADP plans and programs; coordinating
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all ADP and systems analysis activi-
ties being considered or carried out by
other divisions and offices, and fur-
nishing such organizations with appro-
priate assistance and support; pro-
viding technical advice to the staff in
connection with development of Com-
mission rules and regulations having
ADP implications; facilitating the
Commission’s surveillance of ADP in
the securities industry; evaluating and
recommending new information proc-
essing concepts and capabilities for ap-
plication within the Commission; and,
development of microcomputer and of-
fice automation capabilities and sup-
port within the Commission.

(15 U.S8.C. 78d-1, 78d-2; 11 U.S.C. 901, 1109(a))

[43 FR 13377, Mar. 30, 1978, as amended at 49
FR 12685, Mar. 30, 1984; 60 FR 14627, Mar. 20,
1995]

§200.27 The Regional Directors.

Each Regional Director is responsible
for executing the Commission’s pro-
grams within his or her geographic re-
gion as set forth in §200.11(b), subject
to review, on enforcement matters, by
the Deputy Director of the Division of
Enforcement who is responsible for Re-
gional Office enforcement matters and,
on examination matters, by the Direc-
tor of the Office of Compliance Inspec-
tions and Examinations, and subject to
policy direction and review by the
other Division Directors, the General
Counsel, and the Chief Accountant.
The Regional Directors’ responsibil-
ities include particularly the investiga-
tion of transactions in securities on na-
tional securities exchanges, in the
over-the-counter market, and in dis-
tribution to the public; the examina-
tion of members of national securities
exchanges and registered brokers and
dealers, transfer agents, investment
advisers and investment companies, in-
cluding the examination of reports
filed under §240.17a-5 of this chapter;
the prosecution of injunctive actions in
U.S. District Courts and administra-
tive proceedings before Administrative
Law Judges; the rendering of assist-
ance to U.S. Attorneys in criminal
cases; and the making of the Commis-
sion’s facilities more readily available
to the public in that area. In addition,
the Regional Director of the New York
Regional Office is responsible for the
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Commission’s participation in cases
under chapters 9 and 11 of the Bank-
ruptcy Code in Connecticut, Maine,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania,
Rhode Island, and Vermont; the Re-
gional Director of the Atlanta Regional
Office is responsible for such participa-
tion in Alabama, Delaware, District of
Columbia, Florida, Georgia, Louisiana,
Maryland, Mississippi, North Carolina,
Puerto Rico, South Carolina, Ten-
nessee, Virgin Islands, Virginia, and
West Virginia; the Regional Director of
the Chicago Regional Office is respon-
sible for such participation in Arkan-
sas, Colorado, Illinois, Indiana, Iowa,
Kansas, Kentucky, Michigan, Min-
nesota, Missouri, Nebraska, New Mex-
ico, North Dakota, Ohio, Oklahoma,
South Dakota, Texas, Wisconsin, and
Wyoming; and the Regional Director of
the Los Angeles Regional Office is re-
sponsible for such participation in
Alaska, Arizona, California, Guam, Ha-
waii, Idaho, Montana, Nevada, Oregon,
Utah, and Washington.

[73 FR 32224, June 5, 2008]

§200.28 Issuance of instructions.

(a) Within the spheres of responsibil-
ities heretofore set forth, Division and
Office Heads, and all Regional Direc-
tors may issue such definitive instruc-
tions as may be necessary pursuant to
this section.

(b) All existing procedures and au-
thorizations not inconsistent with this
section shall continue in effect until
and unless modified by definitive in-
structions issued pursuant to this para-
graph.

[27 FR 12712, Dec. 22, 1962, as amended at 73
FR 32224, June 5, 2008]

§200.29 Rules.

The individual operating divisions
shall have the initial responsibility for
proposing amendments to existing
rules or new rules under the statutory
provisions within the jurisdiction of
the particular division. Where any such
proposals presents a legal problem or is
a matter of first impression, or in-
volves a matter of enforcement policy
or questions involving statutes other
than those administered by the Com-
mission, or may have an effect on prior
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judicial precedent or pending litiga-
tion, submission of the proposal should
be made to the Office of the General
Counsel for an expression of opinion
prior to presentation of the matter to
the Commission.

§200.30-1 Delegation of authority to
Director of Division of Corporation
Finance.

Pursuant to the provisions of Pub. L.,
No. 87-592, 76 Stat. 394 (156 U.S.C. 78d-1,
78d-2), the Securities and Exchange
Commission hereby delegates, until the
Commission orders otherwise, the fol-
lowing functions to the Director of the
Division of Corporation Finance, to be
performed by him or under his direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission:

(a) With respect to registration of se-
curities pursuant to the Securities Act
of 1933 (15 U.S.C. T7a et seq.), and Regu-
lation C thereunder (§230.400 et seq. of
this chapter):

(1) To determine the effective dates
of amendments to registration state-
ments filed pursuant to section 8(c) of
the Act (156 U.S.C. 77h(c)).

(2) To consent to the withdrawal of
registration statements or amend-
ments or exhibits thereto, pursuant to
Rule 477 (§230.477 of this chapter), and
to issue orders declaring registration
statements abandoned, pursuant to
Rule 479 (§230.479 of this chapter).

(3) To grant applications for con-
fidential treatment of contract provi-
sions pursuant to Rule 406 (§230.406 of
this chapter) under the Act; to issue
orders scheduling hearings on such ap-
plications and to deny any such appli-
cation as to which the applicant waives
his right to a hearing, provided such
applicant is advised of his right to have
such denial reviewed by the Commis-
sion.

(4) To accelerate the use or publica-
tion of any summary prospectus filed
with the Commission pursuant to sec-
tion 10(b) of the Act (15 U.S.C. T7j(b))
and Rule 431(g) (§230.431(g) of this chap-
ter) thereunder.

(5) To take the following action pur-
suant to section 8(a) of the Act (15
U.S.C. TTh(a)):

(i) To determine registration state-
ments to be effective within shorter pe-
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riods of time than 20 days after the fil-
ing thereof;

(ii) To consent to the filing of amend-
ments prior to the effective dates of
registration statements as part there-
of, or to determine that amendments
filed prior to the effective dates of reg-
istration statements have been filed
pursuant to orders of the Commission,
so as to be treated as parts of the reg-
istration statements for the purpose of
section 8(a) of the Act (15 U.S.C.
77h(a));

(iii) To determine to be effective ap-
plications for qualification of trust in-
dentures filed with registration state-
ments.

(6) Pursuant to instructions as to fi-
nancial statements contained in forms
adopted under the Act:

(i) To permit the omission of one or
more financial statements therein re-
quired or the filing in substitution
therefor of appropriate statements of
comparable character, or

(ii) To require the filing of other fi-
nancial statements in addition to, or in
substitution for, the statements there-
in required.

(7) Acting pursuant to section 4(a)(3)
of the Act (15 U.S.C. 77d(3)) or Rule 174
thereunder (§230.174 of this chapter), to
reduce the 40-day period or the 90-day
period with respect to transactions re-
ferred to in section 4(a)(3)(B) of the Act
(15 U.S.C. 77d(a)(3)(B)).

(8) To act on applications to dispense
with any written consents of an expert
pursuant to Rule 437 (§230.437 of this
chapter).

(9) To determine whether to object,
pursuant to Rule 401(g)(1) (§230.401(g)(1)
of this chapter), and to notify issuers,
pursuant to Rule 401(g)(2) (§230.401(g)(2)
of this chapter), of an objection to the
use of an automatic shelf registration
as defined in Rule 405 (§230.405 of this
chapter) or any post-effective amend-
ment thereto that becomes effective
immediately pursuant to Rule 462
(§230.462 of this chapter).

(10) To authorize the granting or de-
nial of applications, upon a showing of
good cause, that it is not necessary
under the circumstances that the
issuer be considered an ineligible issuer
as defined in Rule 405.
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(b) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Regu-
lation A thereunder (§230.251 et seq. of
this chapter):

(1) to authorize the granting of appli-
cations under Rule 262 (§230.262 of this
chapter) upon a showing of good cause
that it is not necessary under the cir-
cumstances that an exemption under
Regulation A be denied;

(2) To determine the date and time of
qualification for offering statements
and amendments to offering state-
ments pursuant to Rule 252(e)
(§230.252(e) of this chapter);

(3) To consent to the withdrawal of
an offering statement or to declare an
offering statement abandoned pursuant
to Rule 259 (§230.259 of this chapter);
and

(4) To deny a Form 1-Z filing pursu-
ant to Rule 257 (§230.257 of this chap-
ter).

(c) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Regu-
lation D thereunder (§§230.500 through
230.508 of this chapter), to authorize
the granting of applications under
§§230.504(b)(3), 230.506(d)(2)(ii), and
230.507(b) of this chapter upon the
showing of good cause that it is not
necessary under the circumstances
that the exemption under Regulation D
be denied.

(d) With respect to the Securities Act
of 1933 (156 U.S.C. T7a et seq.) and
§§227.100 through 227.503 of this chap-
ter, to authorize the granting of appli-
cations under §227.503(b)(2) of this
chapter upon the showing of good cause
that it is not necessary under the cir-
cumstances that the exemption under
Regulation Crowdfunding be denied.

(e) With respect to the Trust Inden-
ture Act of 1939 (15 U.S.C. T7aaa et seq.):

(1) To determine to be effective prior
to the 20th day after filing thereof ap-
plications for qualification of inden-
tures filed on Form T-3 (§269.3 of this
chapter) pursuant to section 307 of the
Act (156 U.S.C. T7ggg), and Rule T7a-1
thereunder (§260.7a-1 of this chapter);

(2) To authorize the issuance of or-
ders exempting certain securities from
the Act under sections 304(c) and (d)
thereof (156 U.S.C. 77ddd(c) and 77ddd(d))
and §§260.4c-1 and 260.4d-7 of this chap-
ter.

22

17 CFR Ch. Il (4-1-20 Edition)

(3) In cases in which opportunity for
hearing is waived, to authorize the
issuance of orders determining that a
trusteeship under an indenture to be
qualified and another indenture is not
so likely to involve a material conflict
of interest as to make it necessary to
disqualify the trustee pursuant to sec-
tion 310(b)(1)(ii) of the Act (15 U.S.C.
T7jji(b)(1)(ii)) and Rule 10b-2 thereunder
(§260.10b-2 of this chapter).

(4) To authorize the issuance of or-
ders exempting any person, registra-
tion statement, indenture, security or
transaction, or any class or classes of
persons, registration statements, in-
dentures, securities, or transactions
from the requirements of one or more
provisions of the Act pursuant to sec-
tion 304(d) of the Act (156 U.S.C.
77ddd(d)) and rule 4d-7 thereunder (17
CFR 260.4d-7 of this chapter).

(5) To determine to be effective prior
to the 10th day after filing thereof an
application for determining the eligi-
bility under section 310(a) of the Act of
a person designated as trustee for de-
layed offerings of debt securities under
the Securities Act pursuant to section
305(b)(2) of the Act and rule 5b-1 [17
CFR 260.5b-1 of this chapter] there-
under.

(6) To authorize the issuance of an
order permitting a foreign person to
act as sole trustee under qualified in-
dentures under section 310(a) of the Act
(15 U.S.C. 1T7jji(a)) and §260.10a-1
through §260.10a-5 of this chapter.

(7) To issue notices with respect to
applications for, and authorize the
issuance of orders granting, a stay of a
trustee’s duty to resign pursuant to
section 310(b) of the Act and Rule 10b-
4 [17 CFR 260.10b—4 of this chapter]
thereunder.

(f) With respect to the Securities Ex-
change Act of 1934 (156 U.S.C. 78a et
seq.):

(1) To determine to be effective appli-
cations for registration of securities on
a national securities exchange prior to
30 days after receipt of a certification
pursuant to section 12(d) of the Act (15
U.S.C. 781(d));

(2) Pursuant to instructions as to fi-
nancial statements contained in forms
adopted under the Act:

(i) To extend the time for filing or to
permit the ommission of one or more
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financial statements therein required
or the filing in substitution therefor of
appropriate statements of comparable
character.

(ii) To require the filing of other fi-
nancial statements in addition to, or in
substitution for, the statements there-
in required;

(3)(i1) To grant and deny applications
for confidential treatment filed pursu-
ant to section 24(b) of the Act (15
U.S.C. 78x(b)) and Rule 24b-2 there-
under (§240.24b-2 of this chapter);

(ii) To revoke a grant of any such ap-
plication for confidential treatment.

(4) To authorize the use of forms of
proxies, proxy statements, or other so-
liciting material within periods of time
less than that prescribed in §§240.14a-6,
240.142-8(d), and 240.14a—11 of this chap-
ter; to authorize the filing of informa-
tion statements within periods of time
less than that prescribed in §240.14c-b5a
of this chapter; and to authorize the
filing of information under §240.14f-1 of
this chapter within periods of time less
than that prescribed therein.

(6) To grant or deny applications
filed pursuant to section 12(g)(1) of the
Act (156 U.S.C. 78I(g)(1)) for extensions
of time within which to file registra-
tion statements pursuant to that sec-
tion, provided the applicant is advised
of his right to have any such denial re-
viewed by the Commission.

(6) To accelerate at the request of the
issuer the effective date of registration
statements filed pursuant to section
12(g) of the Act (15 U.S.C. 78I(g)).

(7) To issue notices of applications
for exemptions and to grant exemp-
tions under section 12(h) of the Act (156
U.S.C. 78I(h)).

(8) At the request of the issuer to ac-
celerate the termination of registra-
tion of any class of equity securities as
provided in section 12(g)(4) of the Act
(156 U.S.C. 781(g)(4)) or as provided in
§240.12g—4(a) of this chapter.

(9) Upon receipt of a notification
from the Secretary of the Treasury
designating a security for exemption
pursuant to section 3(a)(12), to issue
public releases announcing such des-
ignation.

(10) To issue public releases listing
those foreign issuers which appear to
be current in submitting the informa-
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tion specified in Rule
(§240.12g3-2(b)).

(11) To grant exemptions from Rule
14d-10 (§240.14d-10 of this chapter) pur-
suant to Rule 14d-10(f) (§240.14d-10(f) of
this chapter).

(12) To grant an exemption from
§240.14b-2(b) or §240.14b—2(c), or both, of
this chapter.

(13) To determine with respect to a
tender or exchange offer otherwise eli-
gible to be made pursuant to rule 13e-
4(g) (§240.13e-4(g) of this chapter) or
rule 14d-1(b) (§240.14d-1(b) of this chap-
ter) whether, in light of any exemptive
order granted by a Canadian federal,
provincial or territorial regulatory au-
thority, application of certain or all of
the provisions of section 13(e)(1) and
sections 14(d)(1) through 14(d)(7) of the
Exchange Act, rule 13e-4, Regulation
14D (§§240.14d-1—240.14d-103 of this
chapter) and Schedules TO and 14D-9
thereunder (§§240.14d-100 and 240.14d-
101 of this chapter), and rule 14e-1 of
Regulation 14E (§§240.14e-1—240.14f-1 of
this chapter), to such offer is necessary
or appropriate in the public interest.

(14) To administer the provisions of
§240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(15) To administer the provisions of
Section 24(d) of the Act (15 U.S.C.
78x(d)).

(16) To grant requests for exemptions
from:

(i) Tender offer provisions of sections
13(e) and 14(d)(1) through 14(d)(7) of the
Act (15 U.S.C. 78m(e) and 78n(d)(1)
through 78n(d)(7)), Rule 13e-3 (§240.13e—
3 of this chapter) and Rule 13e-4
(§240.13e—4 of this chapter), Regulation
14D (§§240.14d-1 through 240.14d-11 of
this chapter) and Schedules 13E-3, TO,
and 14D-9 (§§240.13e-100, 240.14d-100 and
240.14d-101 of this chapter) thereunder,
pursuant to Sections 14(d)(5), 14(d)(8)(C)
and 36(a) of the Act (15 U.S.C. 78n(d)(b),
78(d)(8)(C), and 78mm(a)); and

(ii) The tender offer provisions of
Rules 14e-1, 14e-2 and 14e-5 of Regula-
tion 14E (§§240.14e-1, 240.14e-2 and
240.14e-5 of this chapter) pursuant to

12g3-2(b)
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section 36(a) of the Act (15 U.S.C.
78mm(a)).

(17) At the request of a foreign pri-
vate issuer, pursuant to Rule 12h-6
(§240.12h-6 of this chapter), to accel-
erate the termination of the registra-
tion of a class of securities under sec-
tion 12(g) of the Act (15 U.S.C. 78l(g)) or
the duty to file reports under section
13(a) of the Act (15 U.S.C. 78m(a)) or
section 15(d) of the Act (15 U.S.C.
780(d)).

(18) To review and, either uncondi-
tionally or upon specified terms and
conditions, grant or deny exemptions
from the requirements of Rules 14a-3(b)
and 14c-3(a) (§§240.14a-3(b) and 240.14c-
3(a) of this chapter) under the Act pur-
suant to Section 36 of the Act, in cases
where upon examination, the matter
does not appear to the Director to
present significant issues that have not
been addressed previously or to raise
questions of fact or policy indicating
that the public interest or the interest
of investors warrants that the Commis-
sion consider the matter, where an ap-
plicant demonstrates that it:

(i) Is required to hold a meeting of se-
curity holders as a result of an action
taken by one or more of the applicant’s
security holders pursuant to state law;

(ii) Is unable to comply with the re-
quirements of Rule 14a-3(b) or Rule
14c-3(a) under the Act for audited fi-
nancial statements to be included in
the annual report to security holders
to be furnished to security holders in
connection with the security holder
meeting required to be held as a result
of the security holder demand under
state law;

(iii) Has made a good faith effort to
furnish the audited financial state-
ments before holding the security hold-
er meeting;

(iv) Has made a determination that it
has disclosed to security holders all
available material information nec-
essary for the security holders to make
an informed voting decision in accord-
ance with Regulation 14A or Regula-
tion 14C  (§§240.14a-1—240.14b-2 or
§§ 240.14c-1—240.14c-101 of this chapter);
and

(v) Absent a grant of exemptive re-
lief, it would be forced to violate either
state law or the rules and regulations
administered by the Commission.
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(g) Notwithstanding anything in the
foregoing:

(1) Matters arising under the Invest-
ment Company Act of 1940 (15 U.S.C.
80a-1 et seq.), the Securities Act of 1933
(15 U.S.C. T7a et seq.), the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et seq.)
and the Trust Indenture Act of 1939 (15
U.S.C. Tlaaa et seq.) pertaining to in-
vestment companies registered under
the Investment Company Act of 1940
are not within the scope of the func-
tions delegated to the Director of the
Division of Corporation Finance, ex-
cept those arising under section 30(f) of
the Investment Company Act of 1940 (15
U.S.C. 80a—29(f));

(2) In any case in which the Director
of the Division of Corporation Finance
believes it appropriate, he may submit
the matter to the Commission.

(h) With respect to the Securities Act
of 1933 (156 U.S.C. T7a et seq.) and Rule
701 thereunder (§230.701 of this chap-
ter), to authorize the granting of appli-
cations under Rule 703(b) (§230.703(b) of
this chapter) upon a showing of good
cause that it is not necessary under the
circumstances that an exemption
under Rule 701 be denied.

(i) With respect to the Securities Act
of 1933 (156 U.S.C. T7a et seq.) and Rule
144A thereunder (§230.144A of this chap-
ter), taking into account then-existing
market practices, to designate any se-
curities or classes of securities to be
securities that will not be deemed ‘‘of
the same class as securities listed on a
national securities exchange or quoted
in a U.S. automated inter-dealer
quotation system’ within the meaning
of Rule 144A(d)(3)(1) (§230.144A(d)(3)(1)
of this chapter).

(j) With respect to the Securities Act
of 1933 (15 U.S.C. 77a et seq.) and Regu-
lation S thereunder (§230.901 et seq. of
this chapter), and in consultation with
the Director of the Division of Trading
and Markets, to designate any foreign
securities exchange or non-exchange
market as a ‘‘designated offshore secu-
rities market’”’ within the meaning of
Rule 902(a) (§230.902(a) of this chapter).

(k) With respect to the Securities Act
of 1933 (15 U.S.C. T7a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), the Trust Indenture Act of 1939
(15 U.S.C. T7aaa et seq.), and Regulation
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S-T thereunder (part 232 of this chap-
ter), to grant or deny a request sub-
mitted pursuant to Rule 13(b) of Regu-
lation S-T (§232.13(b) of this chapter) to
adjust the filing date of an electronic
filing.

(1) With respect to the Securities Act
of 1933 (156 U.S.C. 77a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), the Trust Indenture Act of 1939
(15 U.S.C. T7aaa et seq.), and Regulation
S-T thereunder (part 232 of this chap-
ter), to set the terms of, and grant or
deny as appropriate, continuing hard-
ship exemptions, pursuant to Rule 202
of Regulation S-T, (§232.202 of this
chapter), from the electronic submis-
sion requirements of Regulation S-T
(part 232 of this chapter).

[41 FR 29375, July 16, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §200.30-1, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§200.30-3 Delegation of authority to
Director of Division of Trading and
Markets.

Pursuant to the provisions of Pub. L.
87-592, 76 Stat. 394, 15 U.S.C. 78d-1, 78d-
2), the Securities and Exchange Com-
mission hereby delegates, until the
Commission orders otherwise, the fol-
lowing functions to the Director of the
Division of Trading and Markets to be
performed by him or under his direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission:

(a) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) To approve the withdrawal or
striking from listing and registration
of securities registered on any national
securities exchange pursuant to section
12(d) of the Act (15 U.S.C. 78l(d)) and
Rules 12d2-1 and 12d2-2 thereunder
(§§240.12d2-1 and 240.12d2-2 of this chap-
ter);

(2) To extend unlisted trading privi-
leges and to deny applications for un-
listed trading privileges by national se-
curities exchanges pursuant to section
12(£)(2) of the Act, 15 U.S.C. 78I(f)(2),
and Rule 12f-1 thereunder, 17 CFR
240.12f-1, provided that any applicant
exchange denied unlisted trading privi-
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leges is advised of its right to have
such denial reviewed by the Commis-
sion.

(3) Pursuant to section 15(b) of the
Act (156 U.S.C. 780(b)):

(i) To authorize the issuance of or-
ders granting registration of brokers or
dealers within forty-five days of the fil-
ing of an application for registration as
a broker or dealer (or within such
longer period as to which the applicant
consents);

(ii) To authorize the issuance of or-
ders canceling registrations of brokers
or dealers, or pending applications for
registration, if such brokers or dealers
or applicants for registration are no
longer in existence or have ceased to do
business as brokers or dealers;

(4) Pursuant to Rule 19h-1 (§240.19h-1
of this chapter):

(i) To grant applications with respect
to membership in, association with a
member of, or participation in, a self-
regulatory organization and for other
relief as to persons who are subject to
an applicable disqualification where
such relationships or other relief have
been approved or recommended by a
self-regulatory organization;

(ii) To extend the time for Commis-
sion consideration of notices for admis-
sion to membership or participation in
a self-regulatory organization or asso-
ciation with a member of persons sub-
ject to a statutory disqualification pur-
suant to paragraph (a)(7) of that rule.

(6) Pursuant to §240.17a-5(m)(3) of
this chapter (Rule 17a-5(m)(3)), to con-
sider applications by brokers and deal-
ers for exemptions from, and extension
of time within which to file, reports re-
quired by §240.17a-5 of this chapter
(Rule 17a-5) and to grant, and to au-
thorize the issuance of orders denying,
such applications, provided such appli-
cant is advised of his right to have
such denial reviewed by the Commis-
sion.

(6) Pursuant to Rules 14e-4(c), l4e—
5(d), and 15c2-11(h) (§§240.14e—4(c),
240.14e-5(d), and 240.15¢2-11(h) of this
chapter), and Rules 101(d), 102(e), 104(j),
and 105(c) of Regulation M (§§242.101(d),
242.102(e), 242.104(j), and 242.105(c) of
this chapter), to grant requests for ex-
emptions from Rules 14e-4, 14e-5, and
15c2-11  (§§240.14e-4, 240.14e-5, and
240.15¢c2-11 of this chapter), and Rules
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101, 102, 104, and 105 of Regulation M
(§§242.101, 242.102, 242.104, and 242.105 of
this chapter).

(7) Pursuant to Rule 156¢3-1 (§240.15¢3-
1 of this chapter) and Rule 18a-1
(§240.18a~1 of this chapter):

(i) To approve lesser equity require-
ments in specialist or market maker
accounts pursuant to Rule 156c3-
1(a)(6)(iii)(B) (§240.15¢c3-1(a)(6)(iii)(B) of
this chapter);

(ii) To grant exemptions from Rule
15¢3-1 (§240.15¢3-1 of this chapter) pur-
suant to Rule 15¢3-1(b)(3) (§240.15c3-
1(b)(3) of this chapter);

(iii) To grant temporary exemptions
upon specified terms and conditions
from the debt equity requirements of
Rule 15c¢3-1(d)(§240.15c3-1(d) of this
chapter);

(iv) To approve a change in election
of the alternative capital requirement
pursuant to Rule 15¢3-1(a)(1)(ii)
(§240.15¢3-1(a)(1)(ii) of this chapter);

(v) To review applications of OTC de-
rivatives dealers filed pursuant to Ap-
pendix F of §240.15¢3-1f of this chapter,
and to grant or deny such applications
in full or in part; and

(vi)(A) To review amendments to ap-
plications of brokers or dealers and se-
curity-based swap dealers filed pursu-
ant to §§240.15c3-1e, 240.15c3-1g, and
240.18a-1(d) of this chapter and to ap-
prove such amendments, uncondition-
ally or subject to specified terms and
conditions;

(B) To grant extensions and exemp-
tions from the notification require-
ments of §240.15¢c3-1g(e) of this chapter,
unconditionally or subject to specified
terms and conditions;

(C) To impose additional conditions,
pursuant to §§240.15c3-1e(e) and 240.18a—
1(d)(9)(iii) of this chapter, on a broker
or dealer that computes certain of its
net capital deductions pursuant to
§240.15c3-1e of this chapter, or on an ul-
timate holding company of the broker
or dealer that is not an ultimate hold-
ing company that has a principal regu-
lator, as defined in §240.15¢3-1(c)(13)(ii)
of this chapter, or on a security-based
swap dealer that computes certain of
its net capital deductions pursuant to
§240.18a-1(d) of this chapter;

(D) To require that a broker or deal-
er, or the ultimate holding company of
the broker or dealer, or a security-
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based swap dealer provide information
to the Commission pursuant to
§§240.15c3-1e(a)(1)(viii)(G), 240.15¢c3—
le(a)(1)(ix)(C) and (a)(4), 240.18a-1(d)(2),

and 240.15¢3-1g(b)(1)(1)(H), and
(b)(2)(A)(C) of this chapter;

(BE) To determine, pursuant to
§§240.15c3-1e(a)(10)(ii) and 240.18a—

1(d)(7)(ii), that the notice that a broker
or dealer and security-based swap deal-
er must provide to the Commission
pursuant to §§240.15c3-1e(a)(10)(i) and
240.18a-1(d)(7)(i) of this chapter will be-
come effective for a shorter or longer
period of time; and

(F) To approve, pursuant to
§§240.16c3-1e(a)(7)(ii) and 240.18a—
1(d)(5)(ii) of this chapter, the tem-

porary use of a provisional model, in
whole or in part, unconditionally or
subject to any conditions or limita-
tions;

(vii)(A) To approve the prepayments
of a subordinated loan agreement of a
security-based swap dealer pursuant to
§240.18a-1d(b)(6) of this chapter;

(B) To approve a prepayment of a re-
volving subordinated loan agreement
of a security-based swap dealer pursu-
ant to §240.18a-1d(c)(4) of this chapter;
and

(C) To examine a proposed subordi-
nated loan agreement filed by a secu-
rity-based swap dealer and to find it
acceptable pursuant to §240.18a-1d(c)(b)
of this chapter.

(8) Pursuant to Rule 17a-10(d)
(§240.17a-10(d) of this chapter), to con-
sider applications by broker-dealers for
extensions of time in which to file re-
ports required by Rule 17a-10(§240.17a—
10 of this chapter), and to grant, and to
authorize the issuance of orders deny-
ing, such applications provided such
applicant is advised of his right to have
such denial reviewed by the Commis-
sion. Any extension granted shall not
be for more than 150 days after the
close of the calendar year for which the
report on Form X-17A-10 (§249.618 of
this chapter) is made.

(9) Pursuant to Rule 10b-17(b)(2)
(§240.10b-17(b)(2) of this chapter), to re-
view applications of various issuers for
exemption from the notice require-
ments of Rule 10b-17 (§240.10b-17 of this
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chapter) and to grant or deny such ap-
plications, with authority to issue or-
ders granting and denying same, pro-
vided each applicant is advised of his
right to have a denial reviewed by the
Commission.

(10)(i) Pursuant to Rule 15¢3-3
(§240.15¢3-3 of this chapter) and Rule
18a—4 (§240.18a—4 of this chapter) to find
and designate as control locations for
purposes of Rule 15¢3-3(c)(7) (§240.15¢c3—
3(c)(7) of this chapter), Rule 15c¢3-
3(P)(2)([1)(E) (§240.15¢3-3(p)(2)(ii)(E) of
this chapter), and Rule 18a-4(b)(2)(V)
(§240.18a-4(b)(2)(v) of this chapter), cer-
tain broker-dealer and security-based
swap accounts which are adequate for
the protection of customer securities.

(ii) Pursuant to section 36(a) of the
Act (156 U.S.C. "8mm(a)) to review and,
either unconditionally or on specified
terms and conditions, grant or deny ex-
emptions from the collateral require-
ments of paragraph (b)(3) of Rule 15¢3—
3 of the Act (§240.15¢3-3 of this chapter)
for a type of collateral after concluding
that the characteristics of such collat-
eral are substantially comparable to
the characteristics of a type of collat-
eral previously exempted by the Com-
mission.

(iii) Pursuant to section 36(a) of the
Act (15 U.S.C. "8mm(a)), to review and
grant written applications for an ex-
emption, unconditionally or subject to
specified terms and conditions, for a
broker or dealer to utilize a clearing
agency registered with the Commission
under section 17A of the Act (15 U.S.C.
78a-1) or a derivatives clearing organi-
zation registered with the Commodity
Futures Trading Commission under
section 5b of the Commodity Exchange
Act (7 U.S.C. 7a-1) that does not meet
the requirements of 17 CFR 240.15¢3-3a,
Note G.(b)(1)(i) through (iii).

(11) Upon written application or upon
its own motion, either unconditionally
or on specified terms and conditions, to
grant or deny by order an exemption
from the requirements of Regulation
SHO (§242.200 of this chapter) under the
Act pursuant to Section 36 of the Act
(156 U.S.C. 78mm).

(12) Pursuant to section 19(b) of the
Act, 15 U.S.C. 78s(b), and Rule 19b-4
(§240.19b-4) of this chapter, to publish
notices of proposed rule changes filed
by self-regulatory organizations and to
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approve such proposed rule changes,
and to find good cause to approve a
proposed rule change earlier than 30
days after the date of publication of
such proposed rule change and to pub-
lish the reasons for such finding. Pur-
suant to section 19(b) of the Act, 15
U.S.C. 78s(b), and Rule 19b—4 (§240.19b—
4) of this chapter, to disapprove a pro-
posed rule change, provided that, with
respect to a particular proposed rule
change, if two (2) or more Commis-
sioners object in writing to the Direc-
tor within five (5) business days of
being notified by the Director that the
Division intends to exercise its author-
ity to disapprove that particular pro-
posed rule change, then the delegation
of authority to approve or disapprove
that proposal is withdrawn, and the Di-
rector shall either present a rec-
ommendation to the Commission or in-
stitute pursuant to delegated authority
proceedings to determine whether the
proposed rule change should be dis-
approved. In addition, pursuant to sec-
tion 19(b)(10) of the Act, 15 U.S.C.
78s(b)(10), to notify a self-regulatory
organization that a proposed rule
change does not comply with the rules
of the Commission relating to the re-
quired form of a proposed rule change,
and to determine that a proposed rule
change is unusually lengthy and com-
plex or raises novel regulatory issues
and to inform the self-regulatory orga-
nization of such determination.

(13) Pursuant to section 15B(a) of the
Act [15 U.S.C. 780-4(a)], to authorize
the issuance of orders granting reg-
istration of municipal securities deal-
ers within forty-five days of the filing
of an application for registration as a
municipal securities dealer (or within
such longer period as to which the ap-
plicant consents).

(14) Pursuant to section 17A(c)(2) of
the Act (15 U.S.C. 78q-1(c)(2)), to au-
thorize the issuance of orders accel-
erating registration of transfer agents
for which the Commission is the appro-
priate regulatory agency before the ex-
piration of thirty days following the
dates on which applications for reg-
istration as a transfer agent are filed.

(15) Pursuant to Rule 10a-1(f)
[§240.10a-1(f)] to grant requests for ex-
emptions from Rule 10a-1;
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(16) Pursuant to sections 17A(b)(1),
17A(b)(2) and 19(a) of the Act (15 U.S.C.
78q-1(b)(1), 78q-1(b)(2) and 78s(a)), to
publish notice of the filing of applica-
tions for registration and for exemp-
tion from registration as a clearing
agency.

(17) Pursuant to Rule 17f-2 (§240.17f-2
of this chapter).

(i) To disapprove a ‘‘Notice Pursuant
to Rule 17f-2” pursuant to Rule 17f-2(e)
(§240.17f-2(e) of this chapter).

(ii) To grant exemptions upon speci-
fied terms, conditions, and periods, for
classes of persons subject to Rule 17f-2
pursuant to Rule 17f-2(a)(2) (§240.17f-
2(a)(2) of this chapter).

(iii) To approve amendments to plan
of a registered national securities ex-
change or a national securities associa-
tion submitted pursuant to Rule 17f-
2(c) (§240.17f-2(c) of this chapter).

(18) Pursuant to Rule 17d-1 (§240.17d-
1 of this chapter) to designate one self-
regulatory organization responsible for
the examination of brokers and dealers
which are members of more than one
such organization to insure compliance
with applicable financial responsibility
rules.

(19)(i) To grant and deny applications
for confidential treatment filed pursu-
ant to section 24(b) of the Act (15
U.S.C. 78x(b)) and Rule 24b-2 there-
under (240.24b-2 of this chapter);

(ii) To revoke a grant of confidential
treatment for any such application.

(20) Pursuant to sections 8(c) and
15(c)(2) of the Act (15 U.S.C. 78h(c) and
780(2)) and paragraphs (g) of Rules 8c-1
and 15c¢2-1 thereunder, to make find-
ings that the agreements, safeguards,
and provisions of registered clearing
agencies are adequate for the protec-
tion of investors.

(21) Under section 17A(c)(4)(B) of the
Act (16 U.S.C. T78q-1(c)(4)(B)), to set
terms and conditions upon which
transfer agents registered with the
Commission may withdraw from reg-
istration as a transfer agent by filing a
written notice of withdrawal.

(22) Under section 17A(c)(4)(B) of the
Act (156 U.S.C. 78g-1(c)(4)(B)), to author-
ize the issuance of orders canceling
registrations of transfer agents reg-
istered with the Commission or deny-
ing applications for registration as a
transfer agent with the Commission, if
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such transfer agents are no longer in
existence or are not engaged in busi-
ness as transfer agents.

(23) Pursuant to section 17(b) of the
Act (156 U.S.C. 78q(b)), prior to any ex-
amination of a registered clearing
agency, registered transfer agent, or
registered municipal securities dealer
whose appropriate regulatory agency is
not the Commission, to notify and con-
sult with the appropriate regulatory
agency for such clearing agency, trans-
fer agent, or municipal securities deal-
er.
(24) Pursuant to section 17(c)(3) of the
Act, 15 U.S.C. 78q(c)(3), in regard to
clearing agencies, transfer agents and
municipal securities dealers for which
the Commission is not the appropriate
regulatory agency, (i) to notify the ap-
propriate regulatory agency of any ex-
amination conducted by the Commis-
sion of any such clearing agency,
transfer agent, or municipal securities
dealer; (ii) to request from the appro-
priate regulatory agency a copy of the
report of any examination of any such
clearing agency, transfer agent, or mu-
nicipal securities dealer conducted by
such appropriate regulatory agency
and any data supplied to it in connec-
tion with such examination; and (iii) to
furnish to the appropriate regulatory
agency on request a copy of the report
of any examination of any such clear-
ing agency, transfer agent, or munic-
ipal securities dealer conducted by the
Commission and any data supplied to it
in connection with such examination.

(25) Pursuant to Rule 17f-1 (§240.17f-1
of this chapter), to designate persons
not subject to §240.17f-1 as reporting
institutions upon specified terms, con-
ditions, and time periods.

(26) [Reserved]

(27) To approve amendments to the
joint industry plan governing consoli-
dated transaction reporting declared
effective by the Commission pursuant
to Rule 601 (17 CFR 242.601) or its prede-
cessors, Rule 11Aa3-1 and Rule 17a-15,
and to grant exemptions from Rule 601
pursuant to Rule 601(f) (17 CFR
242.601(f)) to exchanges trading listed
securities that are designated as na-
tional market system securities until
such times as a Joint Reporting Plan
for such securities is filed and approved
by the Commission.
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(28) To grant exemptions from Rule
602 (17 CFR 242.602), pursuant to Rule
602(d) (17 CFR 242.602(d)).

(29) To issue supplemental orders
modifying the terms upon which self-
regulatory organizations are author-
ized to act jointly in planning, devel-
oping, operating or regulating facili-
ties of a national market system in ac-
cordance with the terms of amend-
ments to plans which plans have been
previously approved by the Commis-
sion under section 11A(a)(3)(B) of the
Securities Exchange Act of 1934.

(30) Pursuant to section 17(a) of the
Act, 156 U.S.C. 78q, to approve amend-
ments to the plans which are con-
sistent with the reporting structure of
§§240.17a-5(a)(2) and 240.17a-10(b) of this
chapter (Rules 17a-5(a)(2) and 17a-10(b))
filed by self-regulatory organizations
pursuant to  §§240.17a-5(a)(3) and
240.17a-10(b) of this chapter (Rules 17a—
5(a)(3) and 17a-10(b)).

(31) Pursuant to section 19(b)(2)(A) of
the Act, 156 U.S.C. 78s(b)(2)(A), to ex-
tend for a period not exceeding 90 days
from the date of publication of notice
of the filing of a proposed rule change
pursuant to section 19(b)(1) of the Act,
15 U.S.C. 78s(b)(1), the period during
which the Commission must by order
approve or disapprove the proposed
rule change or institute proceedings to
determine whether the proposed rule
change should be disapproved and to
determine whether such longer period
is appropriate and publish the reasons
for such determination.

(32) Under §240.10b-10(f) of this chap-
ter, to grant exemptions from §240.10b—
10 of this chapter.

(33) Pursuant to Rule 17a-6 (§240.17a—
6 of this chapter) to approve record de-
struction plans and amendments there-
to filed by a national securities ex-
change or a national securities associa-
tion.

(34) Pursuant to Rule 17d-2 (§240.17d-
2 of this chapter) to publish notice of
plans and plan amendments filed pur-
suant to Rule 17d-2 and to approve such
plans and plan amendments.

(35) [Reserved]

(36) To grant exemptions from Rule
603 (17 CFR 242.603), pursuant to Rule
603(d) (17 CFR 242.603(d)).

(37) Pursuant to Rule 600 (17 CFR
242.600), to publish notice of the filing
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of a designation plan with respect to
national market system securities, or
any proposed amendment thereto, and
to approve such plan or amendment.

(38) To disclose:

(i) To the Comptroller of the Cur-
rency, the Board of Governors of the
Federal Reserve System, the Federal
Deposit Insurance Corporation, and the
state banking authorities, information
and documents deemed confidential re-
garding registered clearing agencies
and registered transfer agents; and

(ii) To the Department of Treasury,
information and documents deemed
confidential regarding possible laun-
dering of money through or by brokers
or dealers, including compliance by
brokers or dealers with the Currency
and Foreign Transactions Reporting
Act of 1970, as amended.

(39) Under §240.9b-1 of this chapter:

(i) To enable distribution of an op-
tions disclosure document or amend-
ment to an options disclosure docu-
ment to the public prior to the time re-
quired in the Rule or to lengthen the
period before distribution can be made;

(ii) To require refiling of an amend-
ment to an options disclosure docu-
ment pursuant to the procedure set
forth in §240.9b-1(b)(2)(i) of this chap-
ter.

(40) Pursuant to section 15B(b)(2)(B)
of the Act, 15 U.S.C., 780-4(b), to review
and, where appropriate, approve the se-
lection by the Municipal Securities
Rulemaking Board (‘‘Board’) of public
representatives to serve on the Board.

(41) Pursuant to Rule 6a-2(c) (§240.6a—
2 of this chapter) to exempt registered
national securities exchanges from the
filing requirements imposed by Rule
6a—-2 with respect to certain affiliates
and subsidiaries of the exchange.

(42) Under 17 CFR 242.608(e), to grant
or deny exemptions from 17 CFR
242.608, and pursuant to 17 CFR
242.608(b) to extend for a period not ex-
ceeding 180 days from the date of publi-
cation of notice of filing of a national
market system plan or an amendment
to an effective national market system
plan the time for Commission consider-
ation of the national market system
plan or the amendment to an effective
national market system plan and to de-
termine whether such longer period is
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appropriate and publish the reasons for
such determination.

(43) To grant or deny exemptions
from Rule 17Ad-14 (§240.17Ad-14 of this
chapter), pursuant to Rule 17Ad-14(d)
(§240.17Ad-14(d) of this chapter). (Pub.
L. 87-5692, 76 Stat. 394, 15 U.S.C 78d-1,
78d-2).

(44) To review, publish notice of, and
where appropriate, approve plans, and
amendments to plans, submitted by
self-regulatory organizations pursuant
to Rule 19d-1(c) under the Act
(§240.19d-1(c)).

(45) To grant exemptions from Rule
3b-9 under the Act. (§240.3b-9(c) of this
chapter).

(46) Pursuant to section 15(b)(9) of
the Act, 15 U.S.C. 780(b)(9) to review
and, where appropriate, grant exemp-
tions from the requirement of section
15(b)(8) of the Act, 156 U.S.C. 780(b)(8).

(47) Pursuant to section 15(a)(2) of
the Act, 15 U.S.C. 780(a)(2), to review
and, either unconditionally or on speci-
fied terms and conditions, grant ex-
emptions from the broker-dealer reg-
istration requirements of section
15(a)(1) of the Act, 156 U.S.C. 780(a)(1), to
government securities brokers or gov-
ernment securities dealers that have
registered with the Commission under
section 15(a)(2) of the Act, 15 U.S.C.
780—5(a)(2), solely with respect to ef-
fecting any transactions in, or induc-
ing or attempting to induce the pur-
chase or sale of, any security prin-
cipally backed by a guaranty of the
United States.

(48) Pursuant to paragraph (d) of
Rule 156c2-12 (17 CFR 15c2-12), to grant
or deny exemptions, either uncondi-
tionally or on specified terms and con-
ditions, from Rule 15c2-12.

(49) Pursuant to section 11A(b) of the
Act (156 U.S.C. 78k-1(b)) and Rule 609
thereunder (17 CFR 242.609), to publish
notice of and, by order, grant under
section 11A(b) of the Act and Rule 609
thereunder: Applications for registra-
tion as a securities information proc-
essor; and exemptions from that sec-
tion and any rules or regulations pro-
mulgated thereunder, either condi-
tionally or unconditionally.

(60) Pursuant to sections 17A(b) and
19(a) of the Act (15 U.S.C. 78q-1(b) and
78s(a)):
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(i) To authorize the issuance of or-
ders granting an extension to a tem-
porary clearing agency registration,
for up to two years or such longer pe-
riod as the clearing agency consents.

(ii) To authorize the issuance of or-
ders granting the withdrawal of an ap-
plication to become a registered clear-
ing agency, at any time prior to final
determination of such application by
the Commission, upon submission of a
request for such withdrawal by appli-
cant.

(61) Pursuant to paragraph (a)(4) of
§240.9b-1 of this chapter, to authorize
the issuance of orders designating secu-
rities as ‘‘standardized options.”

(62) Pursuant to Rules 17h-1T and
17h-2T of the Act (§§240.17h-1T and
240.17h-2T of this chapter):

(i) To designate certain broker-deal-
ers as Reporting Brokers or Dealers; or
and

(ii) To grant or deny an exemption,
conditionally or unconditionally, to a
broker or dealer pursuant to section
17(h) of the Act.

(63) To administer the provisions of
§240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(564) To administer the provisions of
Section 24(d) of the Act (15 U.S.C.
78x(d)).

(65) Pursuant to §240.15c6-1 of this
chapter, taking into account then ex-
isting market practices, to exempt
contracts for the purchase or sale of
any securities from the requirements
of §240.15c6-1(a) of this chapter.

(66) Pursuant to §270.17Ad-16 of this
chapter, to designate by order the ap-
propriate qualified registered securi-
ties depository.

(67) Pursuant to section 19(b)(2) of
the Act, 15 U.S.C. 78s(b)(2), and section
19(b)(3) of the Act, 15 U.S.C. 78s(b)(3), to
institute proceedings to determine
whether a proposed rule change of a
self-regulatory organization should be
disapproved and to provide to the self-
regulatory organization notice of the
grounds for disapproval under consider-
ation. If the Commission has not taken
action on a proposed rule change for
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which delegated authority has been
withdrawn under paragraph (a)(12) of
this section prior to the expiration of
the applicable time period specified in
section 19(b)(2) of the Act, 15 U.S.C.
78s(b)(2), then the Director shall insti-
tute pursuant to delegated authority
proceedings to determine whether the
proposed rule change should be dis-
approved. In addition, pursuant to sec-
tion 19(b)(2)(B) of the Act, 15 U.S.C.
78s(b)(2)(B), to extend for a period not
exceeding 240 days from the date of
publication of notice of the filing of a
proposed rule change pursuant to Sec-
tion 19(b)(1) of the Act, 15 U.S.C.
78s(b)(1), the period during which the
Commission must issue an order ap-
proving or disapproving the proposed
rule change and to determine whether
such longer period is appropriate and
publish the reasons for such determina-
tion.

(68) Pursuant to section 19(b)(3)(C) of
the Act, 15 U.S.C. 78s(b)(3)(C), to tem-
porarily suspend a change in the rules
of a self-regulatory organization.

(59) Pursuant to paragraph (f)(6)(iii)
of Rule 19b—4 (§240.19b-4 of this chap-
ter), to reduce the period before which
a proposed rule change can become op-
erative, and to reduce the period be-
tween an SRO submission of a filing
and a pre-filing notification.

(60) To grant exemptions from Rule
17a-23 (§240.17a-23 of this chapter), pur-
suant to Rule 17a-23(i) (§240.17a-23(i) of
this chapter).

(61) To grant exemptions from Rule
604 (17 CFR 242.604), pursuant to Rule
604(c) (17 CFR 242.604(c)).

(62) Pursuant to section 36 of the Act
(156 U.S.C. 7T8mm) to review and, either
unconditionally or on specified terms
and conditions, grant or deny exemp-
tions from section 11(d)(1) of the Act
(15 U.S.C. 78Kk(d)(1)).

(63) Pursuant to §240.15a-1(b)(1) of
this chapter, to issue orders identifying
other permissible securities activities
in which an OTC derivatives dealer
may engage.

(64) Pursuant to §240.15a-1(b)(2) of
this chapter, to issue orders deter-
mining that a class of fungible instru-
ments that are standardized as to their
material economic terms is within the
scope of eligible OTC derivative instru-
ment.
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(65) Pursuant to §240.17a-12 of this
chapter:

(i) To authorize the issuance of or-
ders requiring over-the-counter (OTC)
derivatives dealers to file, pursuant to
§240.17a-12(a)(1)(ii) of this chapter,
monthly, or at least at such times as
shall be specified, Part II of Form X-
17A-5 (§249.617 of this chapter) and such
other financial and operational infor-
mation as shall be specified.

(ii) Pursuant to §240.17a-12(n) of this
chapter, to consider applications by
OTC derivatives dealers for exemptions
from, and extensions of time within
which to file, reports required by
§240.17a-12 of this chapter, and to grant
or deny such applications.

(66) To issue orders under Rules 15b3—
1(c)(4), 15b6-1(e), 15Ba2-2(e)(4), 15Bc3-
1(e), 15Ca2-1(c)(4), and 15Ccl-1(d) (17
CFR 240.15b3-1(c)(4), 240.15b6-1(e),
240.15Ba2-2(e)(4), 240.15Bc3-1(e),
240.15Ca2-1(c)(4), and 240.15Cc1-1(d)).

(67) Pursuant to Section 36(a) of the
Act, 15 U.S.C. 7"8mm(a), to grant re-
quests for exemptions from the tender
offer provisions of Rule 14e-1 of Regula-
tion 14E (§240.14e-1 of this chapter).

(68) Pursuant to Rule 605(b) (17 CFR
242.605(b)), to grant or deny exemp-
tions, conditionally or unconditionally,
from any provision or provisions of
Rule 605 (17 CFR 242.605).

(69) Pursuant to Rule 606(c) (17 CFR
242.606(c)), to grant or deny exemp-
tions, conditionally or unconditionally,
from any provision or provisions of
Rule 606 (17 CFR 242.606).

(70) Pursuant to Sections 15(a)(2) and
36 of the Act (156 U.S.C. 780(a)(2) and
78mm), to review and, either uncondi-
tionally or on specified terms and con-
ditions, to grant or deny exemptions to
any bank, savings association, or sav-
ings bank from the broker-dealer reg-
istration requirements of Section
15(a)(1) of the Act (15 U.S.C. T8o(a)(1))
or any applicable provision of this Act
(15 U.S.C. 78c et seq.) and the rules and
regulations thereunder based solely on
such bank’s, savings association’s, or
savings bank’s status as a broker or
dealer.

(71) Pursuant to section 6(a) of the
Act, 15 U.S.C. 78f(a), and Rule 6a-1
thereunder, 17 CFR 240.6a-1:
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(i) To publish a notice of filing of an
application for registration as a na-
tional securities exchange, or for ex-
emption from registration based on
limited volume;

(ii) To publish amendments to an ap-
plication for registration as a national
securities exchange, or for exemption
from registration based on limited vol-
ume; and

(iii) To extend deadlines for submis-
sion of comments to an application for
registration as a national securities ex-
change, or for exemption from registra-
tion based on limited volume; and
amendments to an application for reg-
istration as a national securities ex-
change, or for exemption from registra-
tion based on limited volume.

(72) Pursuant to section 36 of the Act
(156 U.S.C. "T8mm) to review and, either
unconditionally or on specified terms
and conditions, grant, or deny exemp-
tions from rule 17a-25 of the Act
(§240.17a-25 of this chapter).

(73) Pursuant to Section 19(b)(7)(A) of
the Act, 156 U.S.C. 78s(b)(T)(A), to pub-
lish notices of proposed rule changes
filed by self-regulatory organizations
relating to security futures products.

(74) Pursuant to Section 19(b)(7)(C) of
the Act, 156 U.S.C. 78s(b)(7)(C), to abro-
gate a change in the rules of a self-reg-
ulatory organization relating to secu-
rity futures products and require that
it be refiled in accordance with Section
19(b)(1) of the Act, 15 U.S.C. 78s(b)(1).

(75) Pursuant to Section 6(g)(3) of the
Act, 15 U.S.C. T78f(g)(3), to publish ac-
knowledgement of receipt of a notice of
registration as a national securities ex-
change for the sole purpose of trading
security futures products under Sec-
tion 6(g) of the Act and Rule 6a—4 of the
Act (17 CFR 240.6a-4).

(76) Pursuant to section 36 of the Act
(156 U.S.C. 78mm) to review and grant or
deny exemptions from the rule filing
requirements of section 19(b) (15 U.S.C.
78s(b)) of the Act, in a case where a
self-regulatory organization elects to
incorporate by reference one or more
rules of another self-regulatory organi-
zation, provided that the following
specified terms and conditions are met:

(i) A self-regulatory organization
electing to incorporate rules of another
self-regulatory organization has re-
quested to incorporate rules other than
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trading rules (e.g., the self-regulatory
organization has requested to incor-
porate rules such as margin, suit-
ability, arbitration);

(ii) A self-regulatory organization
electing to incorporate rules of another
self-regulatory organization has re-
quested to incorporate by reference
categories of rules (rather than to in-
corporate individual rules within a cat-
egory); and

(iii) The incorporating self-regu-
latory organization has reasonable pro-
cedures in place to provide written no-
tice to its members each time a change
is proposed to the incorporated rules of
another self-regulatory organization.

(T7)—(79) [Reserved]

(80) To calculate the amount of fees
and assessments due from covered
SROs based on the trade data that the
covered SROs submit on Form R31 (17
CFR 249.11) and to issue Section 31 bills
to covered SROs, in consultation with
the Chief Operating Officer and the
Chief Economist, pursuant to Rules 31
and 31T of this chapter (17 CFR 240.31
and 240.31T).

(81) To grant or deny exemptions
from Rule 610 (17 CFR 242.610), pursuant
to Rule 610(e) (17 CFR 242.610(e)).

(82) To grant or deny exemptions
from Rule 611 (17 CFR 242.611), pursuant
to Rule 611(d) (17 CFR 242.611(d)).

(83) To grant or deny exemptions
from Rule 612 (17 CFR 242.612), pursuant
to Rule 612(c) (17 CFR 242.612(c)).

(84) To issue notices pursuant to 17
CFR 242.610T(b)(1)(i) and (c) (Rule
610T(b)(1)(i) and (c)).

(b) To designate officers empowered
to administer oaths and affirmations,
subpoena witnesses, compel their at-
tendance, take evidence, and require
the production of any books, papers,
correspondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to section
21(b) of the Securities Exchange Act of
1934 (15 U.S.C. 78u(b)).

(¢) In nonpublic investigatory pro-
ceedings within the responsibility of
the Director or Deputy Director, to
grant requests of persons to procure
copies of the transcript of their testi-
mony given pursuant to Rule 6 of the
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Commission’s rules relating to inves-
tigations as in effect subsequent to No-
vember 16, 1972 (17 CFR 203.6).

(d) To notify the Securities Investor
Protection Corporation (‘“‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
section 5 of the Securities Investor
Protection Act of 1970, as amended, 15
U.S.C. T8aaa et seq.

(e) To determine whether, and issue
orders regarding, proposals for designa-
tion of a contract market for futures
trading on an index or group of securi-
ties meet the eligibility criteria set
forth under section 2(a)(1)(B)(ii) of the
Commodity Exchange Act, 7 U.S.C.
2(a).

(f) With respect to the Securities In-

vestor Protection Act of 1970, as
amended, 15 U.S.C. T78aaa et seq.
(“SIPA”):

(1) Pursuant to Section 3(a)(2)(B) of
SIPA, to:

(i) Extend for a period not exceeding
90 days from the date of the filing of
the determination by the Securities In-
vestor Protection Corporation
(““SIPC”’) that a registered broker-deal-
er is not a SIPC member because it
conducts its principal business outside
the United States and its territories
and possessions, the period during
which the Commission must affirm, re-
verse or amend any determination by
SIPC; and

(ii) Affirm such determination filed
by SIPC.

(2) Pursuant to Section (3)(e)(1) of
SIPA, to:

(i) Determine whether proposed
bylaw changes filed by SIPC should not
be disapproved or whether the proposed
bylaw change is a matter of such sig-
nificant public interest that public
comment should be obtained, in which
case the Division will notify SIPC of
such finding and publish notice of the
proposed bylaw change in accordance
with Section 3(e)(2) of SIPA; and

(ii) Accelerate the effective date of
proposed bylaw changes filed by SIPC.

(3) Pursuant to Section (3)(e)(2) of
SIPA, to publish notice of proposed
rule changes filed by SIPC.
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(g) To consult on behalf of the Com-
mission pursuant to section 18(t)(1) of
the Federal Deposit Insurance Act (12
U.S.C. 1828(t)(1)) with respect to mat-
ters described in §200.19a.

(h) To consult on behalf of the Com-
mission pursuant to sections
5318A(a)(4), 5318A(e)(2) and 5318(h)(2) of
the Bank Secrecy Act (31 U.S.C.
5318A(a)(4), b5318A(e)(2) and 5318(h)(2))
with respect to matters described in
§200.19a.

(i) To consult on behalf of the Com-
mission pursuant to the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Inter-
cept and Obstruct Terrorism Act of
2001 (USA PATRIOT Act), as amended
(Pub. L. 107-56 (2001), 115 Stat. 272) with
respect to matters described in
§200.19a..

(j) With respect to the Securities Act
of 1933 (15 U.S.C. T7a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), the Trust Indenture Act of 1939
(15 U.S.C. T7aaa et seq.), and Regulation
S-T thereunder (part 232 of this chap-
ter), to grant or deny a request sub-
mitted pursuant to Rule 13(b) of Regu-
lation S-T (§232.13(b) of this chapter)
to adjust the filing date of an elec-
tronic filing.

(k) With respect to the Securities Act
of 1933 (15 U.S.C. T7a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C.) 78a
et seq.), the Trust Indenture Act of 1939
(156 U.S.C. TTaaa et seq.), and Regulation
S-T thereunder (part 232 of this chap-
ter) to set the terms of, and grant or
deny as appropriate, continuing hard-
ship exemptions, pursuant to Rule 202
of Regulation S-T (§232.202 of this
chapter), from the electronic submis-
sion requirements of Regulation S-T
(part 232 of this chapter).

(1) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the Division of Market Regu-
lation believes it appropriate, he may
submit the matter to the Commission.

[37 FR 16795, Aug. 19, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §200.30-3, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

EFFECTIVE DATE NOTE: At 84 FR 5298, Feb.
20, 2019, §200.30-3 was amended by adding
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paragraph (a)(84), effective Apr. 2019

through Dec. 29, 2023.

22,

§200.30-3a Delegation of authority to
Director of the Office of Municipal
Securities.

Pursuant to the provisions of Pub. L.
100-181, 101 Stat. 1254, 125656 (15 U.S.C.
78d-1, 78d-2), the Securities and Ex-
change Commission hereby delegates,
until the Commission orders otherwise,
the following functions to the Director
of the Office of Municipal Securities to
be performed by him or under his direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission:

(a) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) Pursuant to section 15B of the Act
(15 U.S.C. 780-4):

(i) To authorize the issuance of or-
ders granting registration of municipal
advisors within 45 days of the filing of
an application for registration as a mu-
nicipal advisor (or within such longer
period as to which the applicant con-
sents); and

(ii) To authorize the issuance of or-
ders canceling the registration of a mu-
nicipal advisor, if such municipal advi-
sor is no longer in existence or has
ceased to do business as a municipal
advisor.

(b) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the Office of Municipal Secu-
rities believes it appropriate, he may
submit the matter to the Commission.

[78 FR 67632, Nov. 12, 2013]

§200.30-4 Delegation of authority to
Director of Division of Enforce-
ment.

Pursuant to the provisions of Pub. L.
No. 100-181, 101 Stat. 1254, 1255 (15
U.S.C. 78d-1, 78d-2), the Securities and
Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
the Director of the Division of Enforce-
ment to be performed by him or under
his direction by such other person or
persons as may be designated from
time to time by the Chairman of the
Commission.

(a)(1) To designate officers empow-
ered to administer oaths and affirma-
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tions, subpoena witnesses, compel their
attendance, take evidence, and require
the production of any books, papers,
correspondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to section
19(c) of the Securities Act of 1933 (15
U.S.C. T77s(c)), section 21(b) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78u(b)), section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a-
41(b)) and section 209(b) of the Invest-
ment Advisers Act of 1940 (156 U.S.C.
80b-9(b)).

(2) In nonpublic investigative pro-
ceedings, to grant requests of persons
to procure copies of the transcript of
their testimony under §203.6 of this
chapter.

(3) To terminate and close all inves-
tigations authorized by the Commis-
sion pursuant to section 20 of the Secu-
rities Act of 1933 (15 U.S.C. 77t), section
21 of the Securities Exchange Act of
1934 (15 U.S.C. 78u), section 42 of the In-
vestment Company Act of 1940 (15
U.S.C. 80a—41) and section 209 of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-9).

(4) To terminate the authority to ad-
minister oaths and affirmations, sub-
poena witnesses, compel their attend-
ance, take evidence, and require the
production of any books, papers, cor-
respondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to section
19(c) of the Securities Act of 1933 (15
U.S.C. T77s(c)), section 21(b) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78u(b)), section 42(b) of the Investment
Company Act of 1940 (15 U.S.C. 80a-
41(b)) and section 209(b) of the Invest-
ment Advisers Act of 1940 (156 U.S.C.
80b-9(b)).

(6) To grant or deny applications
made pursuant to Rule 193 of the Com-
mission’s Rules of Practice, §201.193 of
this chapter, provided, that, in the
event of a denial, the applicant shall be
notified that such a denial may be ap-
pealed to the Commisson for review.

(6) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
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is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
section 5 of the Securities Investor
Protection Act of 1970, as amended, 15
U.S.C. T8aaa et seq.

(7) To administer the provisions of
§240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(8) Pursuant to Rule 204-2(j)(3)(ii)
(§275.204-2(j)(3)(ii1) of this chapter)
under the Investment Advisers Act of
1940 (15 U.S.C. 80b-1 et seq.), to make
written demands upon non-resident in-
vestment advisers subject to the provi-
sions of such rule to furnish to the
Commission true, correct, complete
and current copies of any or all books
and records which such non-resident
investment advisers are required to
make, keep current or preserve pursu-
ant to any provision of any rule or reg-
ulation of the Commission adopted
under the Investment Advisers Act of
1940, or any part of such books and
records which may be specified in any
such demand.

(9) To administer the provisions of
Section 24(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78x(d)).

(10) To institute subpoena enforce-
ment proceedings in federal court to
seek an order compelling the produc-
tion of documents or an individual’s
appearance for testimony pursuant to
subpoenas issued pursuant to para-
graph (a)(1) of this section in connec-
tion with investigations pursuant to
section 19(c) of the Securities Act of
1933 (156 U.S.C. 77s(c)), section 21(b) of
the Securities Exchange Act of 1934 (15
U.S.C. 78u(b)), section 42(b) of the In-
vestment Company Act of 1940 (15
U.S.C. 80a-41(b)) and section 209(b) of
the Investment Advisers Act of 1940 (15
U.S.C. 80b-9(b)).

(11) To authorize staff to appear in
federal bankruptcy court to preserve
Commission claims in connection with
investigations pursuant to section 19(c)
of the Securities Act of 1933 (15 U.S.C.
T7s(c)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 42(b) of the Investment Com-
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pany Act of 1940 (15 U.S.C. 80a-41(b))
and section 209(b) of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-9(b)).

(12) Pursuant to Section 36 of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78mm) to review and, either uncondi-
tionally or on specified terms and con-
ditions, grant, or deny exemptions
from rule 17a-25 of the Act (§240.17a-25
of this chapter), provided that the Divi-
sion of Trading and Markets is notified
of any such granting or denial of an ex-
emption.

(13) To order the making of private
investigations pursuant to section 19(c)
of the Securities Act of 1933 (15 U.S.C.
T7s(c)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 42(b) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a—41(b) and
section 209(b) of the Investment Advis-
ers Act of 1940 (15 U.S.C. 80b-9(b)).

(14) To submit witness immunity re-
quests to the U.S. Attorney General
pursuant to 18 U.S.C. 6002-6004, and,
upon approval by the U.S. Attorney
General, to seek or, for the period from
June 17, 2011 through December 19, 2012,
to issue orders compelling an indi-
vidual to give testimony or provide
other information pursuant to sub-
poenas that may be necessary to the
public interest in connection with in-
vestigations and related enforcement
actions pursuant to section 22(b) of the
Securities Act of 1933 (15 U.S.C. 77v(b)),
section 21(c) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78u(c)),
section 42(c) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-41(c))
and section 209(c) of the Investment
Advisers Act of 1940 (15 U.S.C. 80b-9(c)).

(156) With respect to debts arising
from actions to enforce the federal se-
curities laws, to terminate collection
activity or discharge debts, to accept
offers to compromise debts when the
principal amount of the debt is $6 mil-
lion or less, to reject offers to com-
promise debts, and to accept or reject
offers to enter into payment plans.

(16) To disclose information, in ac-
cordance with Section 21F(h)(2) of the
Securities Exchange Act of 1934 (15
U.S.C. 78u-6(h)(2)), that would reveal,
or could reasonably be expected to re-
veal, the identity of a whistleblower.
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(17) With respect to disgorgement and
Fair Fund plans established in admin-
istrative proceedings instituted by the
Commission pursuant to the federal se-
curities laws, to appoint a person as a
plan administrator, if that person is in-
cluded in the Commission’s approved
pool of administrators, and, for an ad-
ministrator appointed pursuant to this
delegation, to set the amount of or
waive for good cause shown, the admin-
istrator’s bond required by §201.1105(c)
of this chapter.

(b) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the Division of Enforcement
believes it appropriate, he may submit
the matter to the Commission.

[37 FR 16796, Aug. 19, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §200.30-4, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§200.30-5 Delegation of authority to
Director of Division of Investment
Management.

Pursuant to the provisions of Pub. L.
87-592, 76 Stat. 394 (15 U.S.C. 78d-1, 78d-
2), the Securities and Exchange Com-
mission hereby delegates, until the
Commission orders otherwise, the fol-
lowing functions to the Director of the
Division of Investment Management,
to be performed by him or under his di-
rection by such person or persons as
may be designated from time to time
by the Chairman of the Commission:

(a) With respect to the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.):

(1) Except as otherwise provided in
this section, to issue notices, under
§270.0-5 of this chapter, with respect to
applications for orders under the Act
and the rules and regulations there-
under and, with respect to section 8(f)
of the Act (15 U.S.C. 80a-8(f)), in cases
where no application has been filed,
where, upon examination, the matter
does not appear to the Director to
present significant issues that have not
been previously settled by the Commis-
sion or to raise questions of fact or pol-
icy indicating that the public interest
or the interest of investors warrants
that the Commission consider the mat-
ter.
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(2) Except as otherwise provided in
this section, to authorize the issuance
of orders where a notice, under §270.0—
5 of this chapter, has been issued and
no request for a hearing has been re-
ceived from any interested person
within the period specified in the no-
tice and the Director believes that the
matter presents no significant issues
that have not been previously settled
by the Commission and it does not ap-
pear to the Director to be necessary in
the public interest or the interest of in-
vestors that the Commission consider
the matter.

(3) To permit the withdrawal of appli-
cations pursuant to the Act (156 U.S.C.
80a-1 et seq.)

(4) In connection with the mailing of
reports to stockholders and the filing
with the Commission of registration
statements and of reports:

(i) To grant reasonable extensions of
time, upon a showing of good cause and
that it would not be contrary to the
public interest or inconsistent with the
protection of investors; and

(ii) To deny requests for extensions of
time, provided the applicant is advised
that he can request Commission review
of any such denial.

(5) [Reserved]

(6) To authorize the issuance of or-
ders granting confidential treatment
pursuant to section 45(a) of the Act (15
U.S.C. 80a—44(a)) where applications for
confidential treatment are made re-
garding matters of disclosure in reg-
istration statements filed pursuant to
section 8 of the Act (15 U.S.C. 80a-8), or
in reports filed pursuant to section 30
of the Act (15 U.S.C. 80a-29), but only
when the Commission has previously
by order granted confidential treat-
ment to the same information.

(7) To issue notices, pursuant to Rule
0-5(a) (§270.0-5(a) of this chapter) with
respect to applications for temporary
and permanent orders under section
9(c) of the Investment Company Act of
1940 (156 U.S.C. 80a-9(c)), and to condi-
tionally or unconditionally exempt
persons, for a temporary period not ex-
ceeding 60 days, from section 9(a) of the
Investment Company Act of 1940 (15
U.S.C. 80a-9(a)), if, on the basis of the
facts then set forth in the application,
it appears that:
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(i)(A) The prohibitions of section
9(a), as applied to the applicant, may
be unduly or disproportionately severe,
or (B) the applicant’s conduct has been
such as not to make it against the pub-
lic interest or the protection of inves-
tors to grant the temporary exemption;
and

(ii) Granting the temporary exemp-
tion would protect the interests of the
investment companies being served by
the applicant by allowing time for the
orderly consideration of the applica-
tion for permanent relief or the orderly
transition of the applicant’s respon-
sibilities to a successor, or both.

(8) To issue—

(i) Notices, pursuant to Rule 0-5(a)
(§270.0-5(a) of this chapter), with re-
spect to applications for permanent or-
ders under section 9(c) of the Act [15
U.S.C. 80a-9(c)], and, orders, pursuant
to paragraph (a)(2) of this section, that
exempt conditionally or uncondition-
ally persons from section 9(a) of the
Act [15 U.S.C. 80a-9(a)], if, on the basis
of the facts then set forth in the appli-
cation, it appears that:

(A) The prohibitions of section 9(a) of
the Act, as applied to the applicant,
may be unduly or disproportionately
severe, or the applicant’s conduct has
been such as not to make it against the
public interest or the protection of in-
vestors to grant the exemption;

(B) The prohibitions arise under sec-
tion 9(a)(3) of the Act solely because
the applicant employs, or will employ,
a person who is disqualified under sec-
tion 9(a) (1) or (2) of the Act; and,

(C) The employee does not and will
not serve in any capacity directly re-
lated to providing investment advice
to, or acting as depositor for, any reg-
istered investment company, or acting
as principal underwriter for any reg-
istered open-end company, registered
unit investment trust or registered
face amount certificate company.

(ii) Temporary orders under section
9(c) of the Act [15 U.S.C. 80a-9(c)], ex-
empting conditionally or uncondition-
ally persons from section 9(a) of the
Act [15 U.S.C. 80a-9(a)], if, on the basis
of the application, it appears that:

(A) The prohibitions arise under sec-
tion 9(a)(3) of the Act solely because
the applicant employs a person who is
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disqualified under section 9(a) (1) or (2)
of the Act; and

(B) Applicant meets the requirements
of paragraphs (a)(8)(i) (A) and (C) of
this section.

(b) With respect to matters per-
taining to investment companies reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a et seq.), pooled
investment funds or accounts, and the
general assets or separate accounts of
insurance companies, all arising under
the Securities Act of 1933 (15 U.S.C. T7a
et seq.), the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.), and the Trust
Indenture Act of 1939 (15 U.S.C. T7aaa et
seq.), the same functions as are dele-
gated to the Director of the Division of
Corporation Finance in regard to com-
panies other than such investment
companies in paragraphs (a), (e), and (f)
of §200.30-1.

(b-1) With respect to the Securities Act
of 1933. (1) To issue notices with respect
to applications for orders under section
3(a)(2) exempting from section 5 inter-
ests or participations issued in connec-
tion with stock bonus, pension, profit-
sharing, or annuity plans covering em-
ployees some or all of whom are em-
ployees within the meaning of section
401(c)(1) of the Internal Revenue Code
of 1954 where, upon examination, the
matter does not appear to him to
present issues not previously settled by
the Commission or to raise questions of
fact or policy indicating that the pub-
lic interest or the interest of investors
requires that a hearing be held.

(2) To authorize the issuance of or-
ders where a notice has been issued and
no request for a hearing has been re-
ceived from any interested person
within the period specified in the no-
tice and the matter involved presents
no issue that he believes has not been
settled previously by the Commission
and it does not appear to him to be
necessary in the public interest or the
interest of investors that a hearing be
held.

(b-2) With respect to post-effective
amendments filed pursuant to
§230.485(a) or §230.486(a) of this chapter:

(1) To suspend the operation of para-
graph (a) of such sections and to issue
written notices to registrants of such
suspensions;
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(2) To determine such amendments to
be effective within shorter periods of
time than the sixtieth day after the fil-
ing thereof.

(b-3) With respect to post-effective
amendments filed pursuant to
§230.485(b) or §230.486(b) of this chapter:

(1) To approve additional purposes for
post-effective amendments which shall
be eligible for immediate effectiveness
pursuant to paragraph (b) of such sec-
tions.

(2) To suspend the operation of para-
graph (b) of such sections and to issue
written notices to registrants of such
suspensions.

(b—4) With respect to registration
statements filed pursuant to paragraph
(a) of Rule 487 under the Act (17 CFR
230.487(a)):

(1) To suspend the operation of said
paragraph (a) and to issue written no-
tices to registrants of such suspen-
sions.

(b-5) With respect to registration
statements filed pursuant to paragraph
(a) of rule 488 under the Act (17 CFR
230.488(a)):

(1) To suspend the operation of said
paragraphs and to issue written notices
to registrants of such suspensions;

(2) To determine such amendments to
be effective within shorter periods of
time than the thirtieth day after the
filing thereof.

(c) With respect to the Securities Act
of 1933 and Regulation E thereunder
(§230.601 et seq. of this chapter):

(1) To authorize the offering of secu-
rities:

(i) Less than ten days subsequent to
the filing with the Commission of a no-
tification on Form 1-E (§239.200 of this
chapter) pursuant to Rule 604(a)
(§230.604(a) of this chapter);

(ii) Less than ten days subsequent to
the filing of an amendment to a notifi-
cation on Form 1-E (§239.200 of this
chapter) pursuant to Rule 604(c)
(§230.604(c) of this chapter).

(2) To authorize the use of a revised
or amended offering circular less than
ten days subsequent to the filing there-
of pursuant to Rule 605(e) (§230.605(e) of
this chapter).

(3) To authorize the use of commu-
nications specified in paragraphs (a),
(b) and (c) of Rule 607 (§230.607 of this
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chapter), less than five days subse-
quent to the filing thereof.

(4) To permit the withdrawal of any
notification, or any exhibit or other
documents filed as a part thereof, pur-
suant to Rule 604(d) (§230.604(d) of this
chapter).

(c-1) With respect to the Securities
Exchange Act of 1934: (1) To grant and
deny applications filed pursuant to sec-
tion 24(b) of the Securities Exchange
Act of 1934 (15 U.S.C. 78x(b)) and Rule
24b-2 thereunder (§240.24b-2 of this
chapter) for confidential treatment of
information filed pursuant to section
13(f) of that Act (15 U.S.C. 78m(f)) and
Rule 13f-1 thereunder (§240.13f-1 of this
chapter).

(2) To revoke a grant of confidential
treatment for any such application.

(3) To administer the provisions of
§240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(4) To administer the provisions of
section 24(d) of the Act (156 U.S.C.
78x(d)).

(d) To issue certifications to invest-
ment companies that are principally
engaged in the furnishing of capital to
corporations that are principally en-
gaged in the development or exploi-
tation of inventions, technological im-
provements, new processes, or products
not previously generally available,
under Section 851(e) of the Internal
Revenue Code of 1986 (26 U.S.C. 851(e)),
where applications from the invest-
ment companies do not present issues
that have not been previously settled
by the Commission and do not require
a hearing.

(e) With respect to the Investment
Advisers Act of 1940 (15 U.S.C. 80b-1 to
80b-22):

(1) Pursuant to section 203(c) of the
Act (156 U.S.C. 80b-3(c)): To authorize
the issuance of orders granting reg-
istration of investment advisers within
45 days of the filing of an application
for registration as an investment ad-
viser (or within such longer period as
to which the applicant consents).

(2) Pursuant to section 203(h) of the
Act (15 U.S.C. 80b-3(h)), to authorize
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the issuance of orders canceling reg-
istration of investment advisers, or ap-
plications for registration, if such in-
vestment advisers or applicants for
registration are no longer in existence,
not engaged in business as investment
advisers, or are prohibited from reg-
istering as investment advisers under
Section 203A of the Act (15 U.S.C. 80b—
3a).

(3) To issue notices, under §275.0-5 of
this chapter, with respect to applica-
tions for orders under the Act and the
rules and regulations thereunder
where, upon examination, the matter
does not appear to the Director to
present significant issues that have not
been previously settled by the Commis-
sion or to raise questions of fact or pol-
icy indicating that the public interest
or the interest of investors warrants
that the Commission consider the mat-
ter.

(4) To authorize the issuance of or-
ders where a notice, pursuant to §275.0-
5 of this chapter, has been issued, no
request for a hearing has been received
from any interested person within the
period specified in the notice, and the
Director believes that the matter pre-
sents no significant issues that have
not been previously settled by the
Commission and it does not appear to
the Director to be necessary in the
public interest or the interest of inves-
tors that the Commission consider the
matter.

(5) To permit the withdrawal of appli-
cations pursuant to the Act (156 U.S.C.
80b-1 et seq.).

(6) Pursuant to Rule 204-2(j)(3)(ii)
(§275.204-2(j)(3)(ii) of this chapter), to
make written demands upon non-resi-
dent investment advisers subject to the
provisions of such rule to furnish to
the Commission true, correct, com-
plete and current copies of any or all
books and records which such non-resi-
dent investment advisers are required
to make, keep current or preserve pur-
suant to any provision of any rule or
regulation of the Commission adopted
under the Act, or any part of such
books and records which may be speci-
fied in any such demand.

(7) Pursuant to section 203A(d) of the
Act (15 U.S.C. 80b-3a(d)), to set the
terms of, and grant or deny as appro-
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priate, continuing hardship exemptions
under §275.203-3 of this chapter.

(f) To consult on behalf of the Com-
mission pursuant to sections
5318A(a)(4), b318A(e)(2) and 5318(h)(2) of
the Bank Secrecy Act (31 U.S.C.
5318A(a)(4), b5318A(e)(2) and 5318(h)(2))
with respect to matters described in
§200.20Db.

(g) To consult on behalf of the Com-
mission pursuant to the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Inter-
cept and Obstruct Terrorism Act of
2001 (USA PATRIOT Act), as amended
(Pub. L. 107-56 (2001), 115 Stat. 272) with
respect to matters described in
§200.20Db.

(h) Notwithstanding anything in the
foregoing:

(1) The Director of the Division of In-
vestment Management shall have the
same authority with respect to the Se-
curities Act of 1933 (16 U.S.C. T7a et
seq.), §§230.251-230.263, and §§230.651-
230.703(T) of this chapter as that dele-
gated to each Regional Director in
§200.30-6 (b) and (c).

(2) In any case in which the Director
of the Division of Investment Manage-
ment believes it appropriate, he may
submit the matter to the Commission.

(i) With respect to the Investment
Company Act of 1940 (15 U.S.C. 80a et
seq.), the Securities Act of 1933 (15
U.S.C. T7a et seq.), the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.), the Trust Indenture Act of 1939
(15 U.S.C. T7aaa et seq.), and Regulation
S-T thereunder (part 232 of this chap-
ter), to grant or deny a request sub-
mitted under Regulation S-T to adjust
the filing date of an electronic filing.

(j) With respect to the Investment
Company Act of 1940 (15 U.S.C. 80a et
seq.) and rule 8b-25 thereunder (§270.8b-
25), the Securities Act of 1933 (15 U.S.C.
T7a et seq.), the Securities Exchange
Act of 1934 (15 U.S.C. 78a et seq.), the
Trust Indenture Act of 1939 (15 U.S.C.
TT7aaa et seq.), and Regulation S-T
thereunder (part 232 of this chapter), to
set the terms of, and grant or deny as
appropriate, continuing hardship ex-
emptions under rule 202 of Regulation
S-T (§232.202 of this chapter) from the
electronic submission requirements of
Regulation S-T (part 232 of this chap-
ter).
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(k) With respect to Regulation S-T
(part 232 of this chapter), to grant or
deny a request to adjust the filing date
of a filing submitted under Regulation
S-T.

(1) With respect to Regulation S-T
(part 232 of this chapter), to set the
terms of, and grant or deny as appro-
priate, continuing hardship exemptions
pursuant to rule 202 of Regulation S-T
(§§232.202 of this chapter) from the elec-
tronic submission requirements of Reg-
ulation S-T (part 232 of this chapter).

[41 FR 29376, July 16, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §200.30-5, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§200.30-6 Delegation of authority to
Regional Directors.

Pursuant to the provisions of Pub. L.
87-592, 76 Stat. 394, the Securities and
Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
each Regional Director, to be per-
formed by him or under his direction
by such person or persons as may be
designated from time to time by the
Chairman of the Commission:

(a) With respect to the Securities Ex-
change Act of 1934, 15 U.S.C. 78 et seq.:

(1) Pursuant to section 15(b)(2)(C) of
the Act (15 U.S.C. 780(b)(2)(C)):

(i) To delay until the second six
month period from registration with
the Commission, the inspection of
newly registered broker-dealers that
have not commenced actual operations
within six months of their registration
with the Commission; and

(ii) To delay until the second six
month period from registration with
the Commission, the inspection of
newly registered broker-dealers to de-
termine whether they are in compli-
ance with applicable provisions of the
Act and rules thereunder, other than
financial responsibility rules.

(2) Pursuant to Rule 0-4 (§240.0-4 of
this chapter), to disclose to the Comp-
troller of the Currency, the Board of
Governors of the Federal Reserve Sys-
tem and the Federal Deposit Insurance
Corporation and to the state banking
authorities, information and docu-
ments deemed confidential regarding
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registered clearing agencies and reg-
istered transfer agents; Provided That,
in matters in which the Commission
has entered a formal order of investiga-
tion, such disclosure shall be made
only with the concurrence of the Direc-
tor of the Division of Enforcement or
his or her delegate, and the General
Counsel or his or her delegate.

(b) With respect to the Investment
Advisers Act of 1940, 15 U.S.C. 80b-1 et
seq.: Pursuant to Rule 204-2(j)(3)(ii)
(§275.204-2(j)(3)(ii) of this chapter), to
make written demands upon non-resi-
dent investment advisers subject to the
provisions of such rule to furnish to
the Commission true, correct, com-
plete and current copies of any or all
books and records which such non-resi-
dent investment advisers are required
to make, keep current or preserve pur-
suant to any provision of any rule or
regulation of the Commission adopted
under the Investment Advisers Act of
1940, or any part of such books and
records which may be specified in any
such demand.

(¢) In nonpublic investigatory pro-
ceedings within the responsibility of
the Regional Director, to grant re-
quests of persons to procure copies of
the transcript of their testimony given
pursuant to Rule 6 of the Commission’s
rules relating to investigations as in
effect subsequent to November 16, 1972
(17 CFR 203.6).

(d) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
section 5 of the Securities Investor
Protection Act of 1970, as amended, 15
U.S.C. 78aaa et seq.

(e) Notwithstanding anything in the
foregoing, in any case in which the Re-
gional Director believes it appropriate,
he may submit the matter to the Com-
mission.

[28 FR 2856, Mar. 22, 1963, as amended at 36
FR 7659, Apr. 23, 1971. Redesignated at 37 FR
16792, Aug. 19, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §200.30-6, see the List of
CFR Sections Affected, which appears in the
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Finding Aids section of the printed volume
and at www.govinfo.gov.

§200.30-7 Delegation of authority to
Secretary of the Commission.

Pursuant to the provisions of Pub. L.
87-592, 76 Stat. 394 (156 U.S.C. 78d-1), the
Securities and Exchange Commission
hereby delegates, until the Commission
orders otherwise, the following func-
tions to the Secretary of the Commis-
sion to be performed by him or under
his direction by such person or persons
as may be designated from time to
time by the Chairman of the Commis-
sion:

(a) With respect to proceedings con-
ducted pursuant to the Securities Act
of 1933, 156 U.S.C. T7a et seq., the Securi-
ties Exchange Act of 1934, 15 U.S.C. 78a
et seq., the Trust Indenture Act of 1939,
15 U.S.C. T7aaa et seq., the Investment
Company Act of 1940, 15 U.S.C. 80a-1 et
seq., the Investment Advisers Act of
1940, 15 U.S.C. 80b-1 et seq., the Securi-
ties Investor Protection Act of 1970, 15
U.S.C. T8aaa et seq., the provisions of
Rule 102(e) of the Commission’s Rules
of Practice, Section 201.102(e) of this
chapter, and Title I of the Sarbanes-
Oxley Act of 2002, 15 U.S.C. 7211-7219;

(1) To fix the time and place for hear-
ings and oral arguments before the
Commission pursuant to Rule 451 of the
Commission’s Rules of Practice,
§201.451 of this chapter;

(2) In appropriate cases to extend and
reallocate the time prescribed in Rule
451(c) of the Commission’s Rules of
Practice, §201.451(c) of this chapter;

(3) To postpone or adjourn hearings
or otherwise adjust the date for com-
mencement of hearings before the
Commission pursuant to Rule 161 of the
Commission’s Rules of Practice,
§201.161 of this chapter, and to advance
such hearings;

(4) To grant or deny extensions of
time within which to file papers with
the Commission under Rule 161 of the
Commission’s Rules of Practice,
§201.161 of this chapter, or under part
201, subpart F of the Commission’s
Rules pertaining to Fair Fund and
Disgorgement Plans, §§201.1100-201.1106;

(5) To permit the filing of briefs with
the Commission exceeding 14,000 words
in length, pursuant to Rule 450(c) of
the Commission’s Rule of Practice,
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§201.450(c) of this chapter, and to per-
mit the filing of motions with the Com-
mission in excess of 7,000 words pursu-
ant to Rule 154(c) of the Commission’s
Rules of Practice, §201.154(c) of this
chapter;

(6) To certify records of proceedings
upon which are entered orders the sub-
ject of review in courts of appeals pur-
suant to section 9 of the Securities Act
of 1933, 15 U.S.C. 7T7i, section 25 of the
Securities Exchange Act of 1934, 15
U.S.C. 78y, section 322(a) of the Trust
Indenture Act of 1939, 15 TU.S.C.
TTvvv(a), section 43 of the Investment
Company Act of 1940, 15 U.S.C. 80a-42,
section 213 of the Investment Advisers
Act of 1940, 15 U.S.C. 80b-13, and Title I
of the Sarbanes-Oxley Act of 2002, 15
U.S.C. 7211-7219;

(7) Except where the Commission
otherwise directs, to issue findings and
orders pursuant to offers of settlement
which the Commission has determined
should be accepted;

(8) To issue findings and orders tak-
ing the remedial action described in
the order for proceedings where a re-
spondent expressly consents to such ac-
tion, fails to appear, or defaults in the
filing of an answer required to be filed
and to grant a request, based upon a
showing of good cause, to vacate an
order or default, so as to permit pres-
entation of a defense;

(9) To designate officers of the Com-
mission to serve notices of and orders
for proceedings and decisions and or-
ders in such proceedings, the service of
which is required by Rules 141 and 150
of the Commission’s Rules of Practice,
§§201.141 and 201.150 of this chapter;

(10) To set the date for sanctions to
take effect if an initial decision is not
appealed and becomes final pursuant to
Rule 360(d) or if an initial decision is
affirmed pursuant to Rule 411;

(11) To publish pursuant to Rule 1103
of the Commission’s Rules of Practice
(§201.1103 of this chapter) notice for
fair fund and disgorgement plans, and
if no negative comments are received,
to issue orders approving proposed fair
fund plans and disgorgement plans pur-
suant to Rule 1104 of the Commission’s
Rules of Practice (§201.1104 of this
chapter). As part of this plan approval,
the requirement set forth in Rule
1105(c) (§201.1105(c) of this chapter) may
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be waived if the fair or disgorgement
funds are held at the U.S. Department
of the Treasury and will be disbursed
by Treasury. Upon the motion of the
staff for good cause shown, to approve
the publication of proposed fair fund
plans and disgorgement plans that
omit plan elements required by Rule
1101 of the Commission’s Rules of Prac-
tice (§201.1101 of this chapter).

(12) To issue orders instituting pre-
viously authorized administrative pro-
ceedings pursuant to sections 15(b)(4)
or (6), 156B, 15C, or 17A of the Securities
Exchange Act of 1934 (15 U.S.C. 780(b)(4)
or (6), 780-4, 780-5, or 78q-1), and sec-
tion 203(e) or (f) of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b-3(e) or
(f)), based on the entry of an injunction
or a criminal conviction, and to issue
findings and orders in such cases where
a respondent consents to a bar from as-
sociation.

(b) To order the making of private in-
vestigations pursuant to section 21(a)
of the Securities Exchange Act of 1934,
on request of the Division of Corpora-
tion Finance or the Division of En-
forcement, with respect to proxy con-
tests subject to section 14 of that Act
and regulation 14A thereunder, and
tender offers filed pursuant to section
14(d) of the Act.

(c) To authenticate all Commission
documents produced for administrative
or judicial proceedings.

(d) The functions otherwise delegated
to the General Counsel under §200.30—
14(i), with respect to any proceeding in
which the Chairman or the General
Counsel has determined, pursuant to
§200.30-14(j), that separation of func-
tions requirements or other cir-
cumstances would make inappropriate
the General Counsel’s exercise of such
delegated functions.

(e) Notwithstanding anything in the
foregoing, in any case in which the
Secretary of the Commission believes
it appropriate he or she may submit
the matter to the Commission.

[36 FR 17989, Nov. 24, 1970. Redesignated at 37
FR 16792, Aug. 19, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §200.30-7, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.
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§200.30-8 [Reserved]

§200.30-9 Delegation of authority to
hearing officers.

Pursuant to the provisions of Section
4A of the Securities Exchange Act of
1934 (15 U.S.C. 78d-1), the Securities and
Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, to each Administrative Law
Judge (‘‘Judge’’) the authority:

(a) To make an initial decision in any
proceeding at which the Judge presides
in which a hearing is required to be
conducted in conformity with the Ad-
ministrative Procedure Act (b U.S.C.
557) unless such initial decision is
waived by all parties who appear at the
hearing and the Commission does not
subsequently order that an initial deci-
sion nevertheless be made by the
Judge, and in any other proceeding in
which the Commission directs the
Judge to make such a decision; and

(b) To issue, upon entry pursuant to
Rule 531 of the Commission’s Rules of
Practice, §201.5631 of this chapter, of an
initial decision on a permanent order, a
separate order setting aside, limiting
or suspending any temporary sanction,
as that term is defined in Rule
101(a)(11) of the Commission’s Rules of
Practice, §201.101(a) of this chapter,
then in effect in accordance with the
terms of the initial decision.

[60 FR 32794, June 23, 1995]

§200.30-10 Delegation of authority to
Chief Administrative Law Judge.

Pursuant to the provisions of Pub. L.
87-592, 76 Stat. 394 (156 U.S.C. 78d-1), the
Securities and Exchange Commission
hereby delegates, until the Commission
orders otherwise, the following func-
tions to the Chief Administrative Law
Judge or to such administrative law
judge or administrative law judges as
may be designated by the Chief Admin-
istrative Law Judge in his absence, or
as otherwise designated by the Chair-
man of the Commission in the absence
of the Chief Administrative Law Judge:

(a) With respect to proceedings con-
ducted before an administrative law
judge, pursuant to the Securities Act
of 1933, 156 U.S.C. T7a et seq., the Securi-
ties Exchange Act of 1934, 15 U.S.C. 78a
et seq., the Trust Indenture Act of 1939,
15 U.S.C. T7aaa et seq., the Investment
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Company Act of 1940, 15 U.S.C. 80a-1 et
seq., the Investment Advisers Act of
1940, 15 U.S.C. 80b-1 et seq., the Securi-
ties Investor Protection Act of 1970, 15
U.S.C. 78aaa et seq., and the provisions
of Rule 102(e) of the Commission’s
Rules of Practice, §201.102(e) of this
chapter:

(1) After a proceeding has been au-
thorized, to fix the time and place for
hearing pursuant to Rule 200 of the
Commission’s Rules of Practice,
§201.200 of this chapter;

(2) To designate administrative law
judges pursuant to Rule 110 of the Com-
mission’s Rules of Practice, §201.110 of
this chapter;

(3) To postpone or adjourn hearings
or otherwise adjust the date for com-
mencement of hearings pursuant to
Rule 161 of the Commission’s Rules of
Practice, §201.161 of this chapter, or to
advance or cancel such hearings, if nec-
essary;

(4) To grant extensions of time with-
in which to file papers pursuant to
Rule 161 of the Commission’s Rules of
Practice, §201.161 of this chapter;

(5) To permit the filing of briefs ex-
ceeding 14,000 words in length, pursu-
ant to Rule 450(c) of the Commission’s
Rules of Practice, §201.450(c) of this
chapter;

(6) In the event the designated pre-
siding administrative law judge is un-
available to issue subpenas requiring
the attendance and testimony of wit-
nesses and subpenas requiring the pro-
duction of documentary or other tan-
gible evidence at any designated place
of hearing upon request therefor by
any party, pursuant to Rule 232 of the
Commission’s Rules of Practice, 201.232
of this chapter;

(7) Pursuant to sections 15(b)(1)(B),
15B(a)(2)(B), and 19(a)(1)(B) of the Secu-
rities Exchange Act of 1934 and section
203(c)(2)(B) of the Investment Advisers
Act of 1940 to grant extensions of time
for conclusion of proceedings instituted
to determine whether applications for
registration as a broker or dealer, mu-
nicipal securities dealer, national secu-
rities exchange, registered securities
association, or registered clearing
agency, or as an investment adviser
should be denied;

(8) To grant motions of staff counsel

to discontinue administrative pro-
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ceedings as to a particular respondent
who has died or cannot be found, or be-
cause of a mistake in the identity of a
respondent named in the order for pro-
ceedings.

(b) With respect to proceedings under
the Equal Access to Justice Act, 5
U.S.C. 504, to make assignments as pro-
vided in §201.37(b) of this chapter, re-
specting applications made pursuant to
that Act.

(c) Notwithstanding anything in the
foregoing, in any case in which the
Chief Administrative Law Judge be-
lieves it appropriate he or she may sub-
mit the matter to the Commission.

[37 FR 23827, Nov. 9, 1972, as amended at 41
FR 21183, May 24, 1976; 43 FR 13378, Mar. 30,
1978; 54 FR 530561, Dec. 27, 1989; 60 FR 32794,
June 23, 1995; 69 FR 13174, Apr. 19, 2004; 70 FR
72569, Dec. 5, 2005; 71 FR 71037, Dec. 8, 2006]

§200.30-11 Delegation of authority to
the Chief Accountant.

Pursuant to the provisions of Pub. L.
101-181, 101 Stat. 1254, 1255 (15 U.S.C.
78d-1, 78d-2), the Securities and Ex-
change Commission hereby delegates,
until the Commission orders otherwise,
the following functions to the Chief Ac-
countant of the Commission, to be per-
formed by him or her or under his or
her direction by such person or persons
as may be designated from time to
time by the Chairman of the Commis-
sion:

(a) In connection with Commission
review of inspection reports of the Pub-
lic Company Accounting Oversight
Board (“PCAOB”) under 15 TU.S.C.
7214(h) and §202.140:

(1) To grant or deny review requests
and notify the firm and the PCAOB as
to whether the Commission will grant
the review request under §202.140(d);

(2) To extend the time periods set
forth in §202.140(e) within which the
PCAOB, registered public accounting
firm or an associated person may sub-
mit responsive information and docu-
ments in connection with a request for
Commission review.

(3) To request additional information
pursuant to §202.140(e) relating to the
PCAOB’s assessments or determination
under review from the PCAOB, the reg-
istered public accounting firm, or any
associated person of the firm during
the course of an interim review of an
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inspection report, and to grant the
PCAOB, the firm or any associated per-
son a period of up to seven calendar
days to respond to any information ob-
tained.

(4) To consider requests for review of
inspection reports and, based on such
review, to not object to all or part of
the assessments or determination of
the PCAOB and terminate the stay of
publication, or to remand to the
PCAOB with instructions that the stay
of publication is permanent or that the
PCAOB take such other actions as he
or she deems necessary or appropriate
with respect to publication, including,
but not limited to, revising the final
inspection report or determinations be-
fore publication, and to provide the
written notice communicating the
same to the PCAOB and the registered
public accounting firm, consistent with
§202.140.

(5) To determine that a timely review
request by a firm will not operate as a
stay of publication of those portions of
the final inspection report or deter-
minations described in §202.140(b) that
are the subject of the firm’s review re-
quest pursuant to §202.140(c)(5), as well
as to determine that publication of the
remainder of the final inspection re-
port or criticisms or defects in the
quality control systems would not be
necessary or appropriate pursuant to
§202.140(c)(5).

(6) To, in the event the Commission
does grant a review request pursuant
to §202.140, determine that the stay of
publication shall not continue pursu-
ant to §202.140(d).

(7) To, in the event that the review
pursuant to §202.140(e) has not been
completed and a written notice has not
been sent 75 calendar days after notifi-
cation to the firm and the PCAOB that
it is granting the request for an in-
terim review, grant an extension of
time under the authority set forth in
§202.140(e).

(b)(1) Pursuant to section 107 of the
Sarbanes-Oxley Act of 2002, 15 U.S.C.
7217, and section 19(b) of the Act, 15
U.S.C. 78s(b), and applicable rules of
the Commission, to publish notices of
proposed rule changes filed by the Pub-
lic Company Accounting Oversight
Board.
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(2) Pursuant to section 107 of the Sar-
banes-Oxley Act of 2002, 15 U.S.C. 7217,
and section 19(b) of the Act, 15 U.S.C.
78s(b), and applicable rules of the Com-
mission, to approve or disapprove a
proposed rule change, and to find good
cause to approve a proposed rule
change earlier than 30 days after the
date of publication of such proposed
rule change and to publish the reasons
for such finding. The Office of the Chief
Accountant shall notify the Commis-
sion no less than five (5) business days
before the Chief Accountant intends to
exercise his or her authority to ap-
prove or disapprove a particular pro-
posed rule change.

(3) Pursuant to section 107 of the Sar-
banes-Oxley Act of 2002, 15 U.S.C. 7217,
and section 19(b)(2)(A) of the Act, 15
U.S.C. 78s(b)(2)(A), to extend for a pe-
riod not exceeding 90 days from the
date of publication of notice of the fil-
ing of a proposed rule change pursuant
to section 19(b)(1) of the Act, 15 U.S.C.
78s(b)(1), the period during which the
Commission must by order approve or
disapprove the proposed rule change or
institute proceedings to determine
whether the proposed rule change
should be disapproved and to determine
whether such longer period is appro-
priate and publish the reasons for such
determination.

(4) Pursuant to section 107 of the Sar-
banes-Oxley Act of 2002, 15 U.S.C. 7217,
section 19(b)(2) of the Act, 15 U.S.C.
78s(b)(2), and section 19(b)(3) of the Act,
15 U.S.C. 78s(b)(3), to institute pro-
ceedings to determine whether a pro-
posed rule change of the Public Com-
pany Accounting Oversight Board
should be disapproved and to provide to
the Public Company Accounting Over-
sight Board notice of the grounds for
disapproval under consideration. In ad-
dition, pursuant to section 107 of the
Sarbanes-Oxley Act of 2002, 15 U.S.C.
7217, and section 19(b)(2)(B) of the Act,
15 U.S.C. 78s(b)(2)(B), to extend for a
period not exceeding 240 days from the
date of publication of notice of the fil-
ing of a proposed rule change pursuant
to section 19(b)(1) of the Act, 15 U.S.C.
78s(b)(1), the period during which the
Commission must issue an order ap-
proving or disapproving the proposed
rule change and to determine whether
such longer period is appropriate and
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publish the reasons for such determina-
tion.

(6) Pursuant to section 107 of the Sar-
banes-Oxley Act of 2002, 15 U.S.C. 7217,
and section 19(b)(3)(C) of the Act, 15
U.S.C. 78s(b)(3)(C), to temporarily sus-
pend a rule of the Public Company Ac-
counting Oversight Board.

(c) Notwithstanding anything in the
foregoing, in any case in which the
Chief Accountant believes it appro-
priate, he or she may submit the mat-
ter to the Commission.

[75 FR 47449, Aug. 6, 2010, as amended at 76
FR 2806, Jan. 18, 2011]

§200.30-12 [Reserved]

§200.30-13 Delegation of authority to
Chief Financial Officer.

Pursuant to the provisions of 15
U.S.C. 78d-1 and 78d-2, the Securities
and Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
the Chief Financial Officer, to be per-
formed by him or her, or under his or
her direction by such person or persons
as may be designated from time to
time by the Chairman of the Commis-
sion:

(a) The compromise and collection of
federal claims as required by the Fed-
eral Claims Collection Act of 1966, as
amended and recodified at 31 U.S.C.
3701-3720, in conformance with stand-
ards and procedures jointly promul-
gated by the Secretary of the Treasury
and the Attorney General of the United
States in 31 CFR Parts 900-904.

(b) The administration of filing fee
account procedures and policies estab-
lished in §202.3a of this chapter.

(c) Pursuant to section 21F(g)(4) of
the Securities and Exchange Act of 1934
(15 U.S.C. 78u-6(g)(4)), the making of re-
quests to the Secretary of the Treasury
to invest the portion of the Securities
and Exchange Commission Investor
Protection Fund that is not, in his or
her discretion, required to meet the
current needs of the fund, and the de-
termination of the maturities for those
investments suitable to the needs of
the fund.

[68 FR 50954, Aug. 22, 2003, as amended at 76
FR 60372, Sept. 29, 2011; 79 FR 59105, Oct. 1,
2014]
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§200.30-14 Delegation of authority to
the General Counsel.

Pursuant to the provisions of Pub. L.
101-181, 101 Stat. 1254, 101 Stat. 1255, 15
U.S.C. 78d-1, 15 U.S.C. 78d-2, and 5
U.S.C. 552a(d)(2)(B)(ii), the Securities
and Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
the General Counsel of the Commis-
sion, to be performed by him or her or
under his or her direction by such per-
son or persons as may be designated
from time to time by the Chairman of
the Commission:

(a) Grant waivers of imputed dis-
qualification requested pursuant to 17
CFR 200.735-8(d).

(b) Determine whether the Commis-
sion will submit, after consultation
with any Division or Office of the Com-
mission designated by the Commission,
and amicus curiae brief in private liti-
gation on issues previously considered
and designated by the Commission as
appropriate for the exercise of dele-
gated authority. A list of the issues
designated by the Commission as sub-
ject to this delegated authority and,
where determined by the Commission,
the position to be taken on each such
issue, may be obtained on request ad-
dressed to Securities and Exchange
Commission, Washington, DC 20549.

(c) Determine the appropriate dis-
position of all Freedom of Information
Act and confidential treatment appeals
in accordance with §§200.80(f) and
(2)(12) and 200.83(e), (f), and (h).

(d) Determine the appropriate dis-
position of all Privacy Act appeals and
related matters in accordance with
§§200.304 (a) and (c); 200.307 (a) and (b);
200.308(a) (4)-(10); 200.308(b) (1)-(4); and
200.309(e) (1) and (2).

(e) File notices of appearance in
bankruptcy reorganization cases under
section 1109(a) of the Bankruptcy Code
involving debtors, the securities of
which are registered or required to be
registered under section 12 of the Secu-
rities Exchange Act.

(f) In bankruptcy cases, to take the
following actions with respect to plan
or settlement provisions that have the
effect of releasing, exculpating, dis-
charging, or permanently enjoining ac-
tions against non-debtor third parties
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in contravention of Section 524(e) of
the Bankruptcy Code or applicable law:

(1) Object to approval of disclosure
statements, including on the basis that
the disclosure statement lacks ade-
quate information wunder Section
1125(b) to support such release provi-
sions;

(2) Object to confirmation of bank-
ruptcy plans; or

(3) Object to approval of settlements.

(g) Approve non-expert, non-privi-
leged, factual testimony by present or
former staff members, and the produc-
tion of non-privileged documents, when
validly subpoenaed; and assert govern-
mental privileges on behalf of the Com-
mission in litigation where the Com-
mission appears as a party or in re-
sponse to third party subpoenas.

(h)(1) With respect to proceedings
conducted pursuant to the Securities
Act of 1933, 15 U.S.C. T7a et seq., the Se-
curities Exchange Act of 1934, 15 U.S.C.
78a et seq., the Trust Indenture Act of
1939, 156 U.S.C. TTaaa et seq., the Invest-
ment Company Act of 1940, 15 U.S.C.
80a-1 et seq., the Investment Advisers
Act of 1940, 15 U.S.C. 80b-1 et seq., the
Securities Investor Protection Act of
1970, 15 U.S.C. 78aaa et seq., the provi-
sions of Rule 102(e) of the Commission
Rules of Practice, §201.102(e) of this
chapter, and Title I of the Sarbanes-
Oxley Act of 2002, 15 U.S.C. 7211-7219:

(i) To consider an application for re-
view of an interlocutory ruling which
an administrative law judge has re-
fused to certify, and to deny such ap-
plication upon determining that the
administrative law judge did not err in
refusing to certify the matter.

(ii) To consider an interlocutory rul-
ing which an administrative judge has
certified, and to affirm such ruling
upon determining that such action is
appropriate.

(iii) To issue any order pursuant to
an initial decision as to any person
who has not filed a petition for review
within the time provided, or has with-
drawn his appeal, where the Commis-
sion has not on its own motion ordered
that the initial decision be reviewed.

(iv) Except where the Commission
otherwise directs, to issue findings and
orders pursuant to offers of settlement
which the Commission has determined
should be accepted.
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(v) To grant petitions for review of
initial decisions by a hearing officer.

(vi) To grant motions of staff counsel
to discontinue administrative pro-
ceedings as to a particular respondent
who has died or cannot be found, or be-
cause of a mistake in the identity of a
respondent named in the order for pro-
ceedings.

(vii) To request additional briefs or
grant requests for the submission of
late or additional briefs, or the accept-
ance of affidavits or other material for
inclusion in the record or in support of
motions or petitions addressed to the
Commission.

(viii) To issue an order dismissing an
application for review upon the request
of the applicant that the application be
withdrawn.

(ix) To issue an order dismissing an
exemptive application upon the request
of the applicant that the application be
withdrawn.

(x) To determine motions to consoli-
date proceedings pending before the
Commission.

(xi) To determine whether to permit
or require that a record of proceedings
be supplemented with additional evi-
dence.

(xii) To issue an order setting the ef-
fective date of sanctions that were
stayed pending appeal to the federal
courts, upon issuance of the mandate
affirming the Commission’s order im-
posing those sanctions.

(xiii) To issue a briefing schedule
order pursuant to Rule 450 of the Com-
mission’s Rules of Practice, §201.450 of
this chapter.

(xiv) To determine motions for expe-
dited briefing schedules.

(xv) To issue an order raising, pursu-
ant to the provisions of Rule 411(d) of
the Commission’s Rules of Practice,
§201.411(d) of this chapter, any matter
relating to whether any sanction, and
if so what sanction, is in the public in-
terest.

(2) With respect to proceedings con-
ducted pursuant to the Securities Act
of 1933 (15 U.S.C. T7a et seq.), the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78a
et seq.), the Investment Company Act
of 1940 (15 U.S.C. 80a-1 et seq.), the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-1 et seq.), the Securities In-
vestor Protection Act of 1970 (15 U.S.C.
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T8aaa et seq.) and the provisions of Rule
102(e) of the Commission’s Rules of
Practice (§201.102(e) of this chapter), to
issue findings and orders taking the re-
medial action described in the order for
proceedings where the respondents ex-
pressly consent to such action, fail to
appear or default in the filing of an-
swers required to be filed; or to grant a
request, based upon a showing of good
cause, to vacate an order of default, so
as to permit presentation of a defense.

(3) With respect to proceedings con-
ducted pursuant to the Securities Ex-
change Act of 1934 (156 U.S.C. 78a et
seq.), to issue an order dismissing an
application for review of a denial by a
self-regulatory organization of an ap-
plication by a person subject to statu-
tory disqualification to become associ-
ated with a member firm upon receipt
of notice from the self-regulatory orga-
nization that the firm is no longer a
member of the self-regulatory organi-
zation.

(4) With respect to proceedings con-
ducted under sections 19(d), (e), and (f)
of the Securities Exchange Act of 1934,
15 U.S.C. 78s(d), (e), and (f), and Title I
of the Sarbanes-Oxley Act of 2002, 15
U.S.C. 7211-7219, to determine that an
application for review under any of
those sections has been abandoned,
under the provisions of Rule 420 or 440
of the Commission’s Rules of Practice,
§201.420 or 201.440 of this chapter, or
otherwise, and accordingly to issue an
order dismissing the application.

(5) With respect to proceedings con-
ducted pursuant to the Securities Ex-
change Act of 1934, 15 U.S.C. 78a et seq.,
the Investment Company Act of 1940, 15
U.S.C. 80a-1 et seq., the Investment Ad-
visers Act of 1940, 15 U.S.C. 80b-1 et seq.,
the provisions of Rule 102(e) of the
Commission’s Rules of Practice,
§201.102(e) of this chapter, and Title I
of the Sarbanes-Oxley Act of 2002, 15
U.S.C. 7211-7219, to determine applica-
tions to stay Commission orders pend-
ing appeal of those orders to the fed-
eral courts and to determine applica-
tion to vacate such stays.

(6) With respect to review pro-
ceedings pursuant to Sections 19 (d),
(e), and (f) of the Securities Exchange
Act of 1934 (15 U.S.C. 78s (d), (e), and
(f)), to determine applications for a
stay of action taken by a self-regu-
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latory organization pending Commis-
sion review of that action and to deter-
mine applications to vacate such stays.

(7) In connection with Commission
review of actions taken by self-regu-
latory organizations pursuant to sec-
tions 19(d), (e), and (f) of the Securities
Exchange Act of 1934, 15 U.S.C. 78s(d),
(e), and (f), or by the Public Company
Accounting Oversight Board pursuant
to Title I of the Sarbanes-Oxley Act of
2002, 15 U.S.C. T7211-7219, to grant or
deny requests for oral argument in ac-
cordance with the provisions of Rule
451 of the Commission’s Rules of Prac-
tice, §201.451 of this chapter.

(8) In connection with Commission
review of actions taken by the Public
Company Accounting Oversight Board
pursuant to Title I of the Sarbanes-
Oxley Act of 2002, 15 U.S.C. 7211-7219, to
determine whether to lift the auto-
matic stay of a disciplinary sanction.

(i) Notwithstanding anything in
paragraph (g) of this section, the func-
tions described in paragraph (g) of this
section are not delegated to the Gen-
eral Counsel with respect to pro-
ceedings in which the Chairman or the
General Counsel determines that sepa-
ration of functions requirements or
other circumstances would make inap-
propriate the General Counsel’s exer-
cise of such delegated functions. With
respect to such proceedings, such func-
tions are delegated to the Executive
Assistant to the Chairman pursuant to
§200.30-16 of this chapter.

(j)(1) With respect to a proceeding
conducted pursuant to the Securities
Act of 1933, 15 U.S.C. 77a et seq., the Se-
curities Exchange Act of 1934, 15 U.S.C.
T8a et seq.; the Investment Company
Act of 1940, 15 U.S.C. 80a-1 et seq.; the
Investment Advisers Act of 1940, 15
U.S.C. 80b-1 et seq.; and the provisions
of Rule 102(e) of the Commission’s
Rules of Practice, 17 CFR 201.102(e),
that has been set for hearing before the
Commission pursuant to Rule 110 of the
Commission’s Rules of Practice, 17
CFR 201.110:

(i) To determine procedural requests
or similar prehearing matters; and

(ii) To rule upon non-dispositive, pre-
hearing motions.

(2) Provided, however, that the Gen-
eral Counsel may not issue subpoenas,
authorize depositions, rule upon the
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admissibility of evidence or upon mo-
tions to quash or to compel, preside
over a hearing or the taking of testi-
mony, sanction a party, act upon a dis-
positive motion, declare a default, dis-
pose of a claim or defense, or otherwise
resolve or terminate the proceeding on
the merits.

(k) Notwithstanding anything in
paragraph (i) of this section, the func-
tions described in paragraph (i) of this
section are not delegated to the Gen-
eral Counsel with respect to pro-
ceedings in which the Chairman or the
General Counsel determines that sepa-
ration of functions requirements or
other circumstances would make inap-
propriate the General Counsel’s exer-
cise of such delegated functions. With
respect to such proceedings, such func-
tions are delegated to the Secretary of
the Commission pursuant to §200.30-7.

(1) Notwithstanding anything in
paragraphs (g) or (i) of this section, in
any case described in paragraphs (g) or
(i) of this section in which the General
Counsel believes it appropriate, he or
she may submit the matter to the
Commission.

(m) With respect to the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.):

(1) To administer the provisions of
§240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(2) To administer the provisions of
section 24(d) of the Act (156 U.S.C.
78x(d)).

(n) To refer matters and information
concerning possible professional mis-
conduct to state bar associations and
other state professional boards or soci-
eties.

(o) File applications in district court
under Section 21(e)(1) of the Securities
Exchange Act of 1934 (15 U.S.C.
78u(e)(1)) to obtain orders commanding
persons to comply with Commission or-
ders.

(p)(1) To designate officers empow-
ered to administer oaths and affirma-
tions, subpoena witnesses, compel their
attendance, take evidence, and require
the production of any books, papers,
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correspondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to Section 21
of the Securities Exchange Act of 1934
(156 U.S.C. 78u) including for possible
violations by attorneys of Rule 102(e)
of the Commission Rules of Practice (17
CFR 201.102(e)).

(2) To terminate the authority of of-
ficers to administer oaths and affirma-
tions, subpoena witnesses, compel their
attendance, take evidence, and require
the production of any books, papers,
correspondence, memoranda, contracts,
agreements, or other records in the
course of investigations instituted by
the Commission pursuant to Section 21
of the Securities Exchange Act of 1934
(15 U.S.C. 78u) including for possible
violations by attorneys of Rule 102(e)
of the Commission Rules of Practice (17
CFR 201.102(e)).

[47 FR 20288, May 12, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §200.30-14, see the List of
CFR Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.govinfo.gov.

§200.30-15 Delegation of authority to
Chief Operating Officer.

Under Pub. L. 100-181, 101 Stat. 1254
(156 U.S.C. 78d-1, 78d-2), the Securities
and Exchange Commission hereby dele-
gates, until the Commission orders
otherwise, the following functions to
the Chief Operating Officer to be per-
formed by him or her or under his or
her direction by persons designated by
the Chairman of the Commission: To
identify and implement additional
changes within the Commission that
will promote the principles and stand-
ards of the National Performance Re-
view and the strategic and quality
management approaches described by
the Federal Quality Institute’s ‘“Presi-
dential Award for Quality’ or its suc-
cessor awards.

[60 FR 14630, Mar. 20, 1995]

§200.30-16 Delegation of authority to
Executive Assistant to the Chair-
man.

Pursuant to the provisions of Pub. L.
101-181, 101 Stat. 1254, 101 Stat. 1255, 15
U.S.C. 78d-1, and 15 U.S.C. 78d-2, the
Securities and Exchange Commission
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hereby delegates, until the Commission
orders otherwise, the following func-
tions to the Executive Assistant to the
Chairman (or to such other person or
persons designated pursuant to para-
graph (c) of this section), to be per-
formed by such Executive Assistant or
under the Executive Assistant’s direc-
tion by such person or persons as may
be designated from time to time by the
Chairman of the Commission (or by
such other person or persons des-
ignated pursuant to paragraph (c) of
this section):

(a) The functions otherwise delegated
to the General Counsel under §200.30—
14(g) of this chapter, with respect to
any proceeding in which the Chairman
or the General Counsel has determined,
pursuant to §200.30-14(h) of this chap-
ter, that separation of functions re-
quirements or other circumstances
would make inappropriate the General
Counsel’s exercise of such delegated
functions.

(b) Notwithstanding anything in
paragraph (a) of this section, in any
proceeding described in paragraph (a)
of this section in which the Executive
Assistant believes it appropriate, the
Executive Assistant may submit the
matter to the Commission.

(c) Notwithstanding anything in this
section, the functions otherwise dele-
gated to the Executive Assistant re-
specting any proceeding in which the
Chairman or the Executive Assistant
determines that the Executive Assist-
ant’s exercise of such delegated func-
tions would be inappropriate, are here-
by delegated to such person or persons,
not under the Executive Assistant’s su-
pervision, as may be designated by the
Chairman.

[64 FR 18102, Apr. 27, 1989, as amended at 59
FR 39681, Aug. 4, 1994]

§200.30-17 Delegation of authority to
Director of Office of International
Affairs.

Pursuant to the provisions of Pub. L.
100-181, 101 Stat. 1254, 1255 (15 U.S.C.
78d-1, 78d-2), the Securities and Ex-
change Commission hereby delegates,
until the Commission orders otherwise,
the following functions to the Director
of the Office of International Affairs to
be performed by the Director or under
the Director’s direction by such other
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person or persons as may be designated
from time to time by the Chairman of
the Commission:

(a) To administer the provisions of
§240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(b) To administer the provisions of
section 24(d) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78x(d)).

[568 FR 52419, Oct. 8, 1993]

§200.30-18 Delegation of authority to
Director of the Office of Compli-
ance Inspections and Examinations.

Pursuant to the provisions of Pub. L.
100-181, 101 Stat. 1254, 12565 (15 U.S.C.
78d-1, 78d-2), the Securities and Ex-
change Commission hereby delegates,
until the Commission orders otherwise,
the following authority to the Director
of the Office of Compliance Inspections
and Examinations (‘‘OCIE”’) to be per-
formed by the Director or by such
other person or persons as may be des-
ignated from time to time by the
Chairman of the Commission:

(a) To administer the provisions of
§240.24c-1 of this chapter; provided that
access to nonpublic information as de-
fined in such Section shall be provided
only with the concurrence of the head
of the Commission division or office re-
sponsible for such information or the
files containing such information.

(b) Pursuant to the Securities Ex-
change Act of 1934 (‘‘the Exchange
Act”) (15 U.S.C. 78a et seq.):

(1) To grant and deny applications for
confidential treatment filed pursuant
to Section 24(b) of the Exchange Act (15
U.S.C. 78x(b)) and Rule 24b-2 there-
under (§240.24b-2 of this chapter); and

(2) To revoke a grant of confidential
treatment for any such application.

(c)(1) Pursuant to Section 17(b) of the
Exchange Act (156 U.S.C. 78q(b)), prior
to any examination of a registered
clearing agency, registered transfer
agent, or registered municipal securi-
ties dealer whose appropriate regu-
latory agency is not the Commission,
to notify and consult with the appro-
priate regulatory agency for such
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clearing agency, transfer agent, or mu-
nicipal securities dealer.

(2) Pursuant to section 17(b)(1)(B) of
the Exchange Act (15 U.S.C.
78a(b)(1)(B)), prior to any examination
of a broker or dealer registered pursu-
ant to section 6(g) of the Exchange Act
(156 U.S.C. 78f(g)) or a national securi-
ties association registered pursuant to
section 15A(k) of the Exchange Act (15
U.S.C. 780-3(k)), to notify and consult
with the Commodity Futures Trading
Commission regarding the feasibility
and desirability of coordinating such
examination with examinations con-
ducted by the Commodity Futures
Trading Commission in order to avoid
unnecessary regulatory duplication or
undue regulatory burdens.

(d) Pursuant to Section 17(c)(3) of the
Exchange Act (16 U.S.C. 78q(c)(3)), in
regard to clearing agencies, transfer
agents and municipal securities dealers
for which the Commission is not the
appropriate regulatory agency:

(1) To notify the appropriate regu-
latory agency of any examination con-
ducted by the Commission of any such
clearing agency, transfer agent, or mu-
nicipal securities dealer;

(2) To request from the appropriate
regulatory agency a copy of the report
of any examination of any such clear-
ing agency, transfer agent, or munic-
ipal securities dealer conducted by
such appropriate regulatory agency
and any data supplied to it in connec-
tion with such examination; and

(3) To furnish to the appropriate reg-
ulatory agency on request a copy of the
report of any examination of any such
clearing agency, transfer agent, or mu-
nicipal securities dealer conducted by
the Commission and any data supplied
to it in connection with such examina-
tion.

(e) To administer the provisions of
Section 24(d) of the Exchange Act (15
U.S.C. 18x(d)).

(f) To notify the Securities Investor
Protection Corporation (‘‘SIPC’’) of
facts concerning the activities and the
operational and financial condition of
any registered broker or dealer which
is or appears to be a member of SIPC
and which is in or approaching finan-
cial difficulty within the meaning of
Section 5 of the Securities Investor
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Protection Act of 1970, as amended, 15
U.S.C. 78aa et seq.

(g) Pursuant to Section 15(b)(2)(C) of
the Exchange Act (15 U.Ss.C.
780(b)(2)(C)):

(1) To delay until the second six
month period from registration with
the Commission the inspection of
newly registered broker-dealers that
have not commenced actual operations
within six months of their registration
with the Commission; and

(2) To delay until the second six
month period from registration with
the Commission the inspection of
newly registered broker-dealers to de-
termine whether they are in compli-
ance with applicable provisions of the
Exchange Act and rules thereunder,
other than financial responsibility
rules.

(h) Pursuant to Section 36 of the Ex-
change Act (15 U.S.C. 78mm) to review
and, either unconditionally or on speci-
fied terms and conditions, grant, or
deny exemptions from rule 17a-25 of
the Act (§240.17a-25 of this chapter),
provided that the Division of Trading
and Markets is notified of any such
granting or denial of an exemption.

(i) With respect to the Investment
Advisers Act of 1940 (‘‘Advisers Act”)
(15 U.S.C. 80b-1 et seq.):

(1) Pursuant to Section 203(h) of the
Advisers Act (15 U.S.C.80b-3(h)), to au-
thorize the issuance of orders cancel-
ling registration of investment advis-
ers, or applications for registration, if
such investment advisers or applicants
for registration are no longer in exist-
ence or are not engaged in business as
investment advisers; and

(2) Pursuant to Rule 204-2(j)(3)(ii)
(§275.204-2(j)(3)(ii) of this chapter), to
make written demands upon non-resi-
dent investment advisers subject to the
provisions of such rule to furnish to
the Commission true, correct, com-
plete, and current copies of any or all
books and records which such non-resi-
dent investment advisers are required
to make, keep current, or preserve pur-
suant to any provision of any rule or
regulation of the Commission adopted
under the Advisers Act, or any part of
such books and records which may be
specified in any such demand.
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(j) With respect to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et
seq.):

(1) Under section 15(b) of the Act (15
U.S.C. 780(b)):

(i) To authorize the issuance of or-
ders granting registration of brokers or
dealers within 45 days of the accept-
ance of an application for registration
as a broker or dealer (or within such
longer period as to which the applicant
consents);

(ii) To grant registration of brokers
or dealers sooner than 45 days after ac-
ceptance of an application for registra-
tion;

(iii) To authorize the issuance of or-
ders canceling registrations of brokers
or dealers, or pending applications for
registration, if such brokers or dealers
or applicants for registration are no
longer in existence or are not engaged
in business as brokers or dealers; and

(iv) To determine whether notices of
withdrawal from registration on Form
BDW shall become effective sooner
than the normal 60-day waiting period.

(2) Under section 15B(a) of the Act (15
U.S.C. 780-4(a)):

(i) To authorize the issuance of or-
ders granting registration of municipal
securities dealers within 45 days of the
filing of acceptable applications for
registration as a municipal securities
dealer (or within such longer period as
to which the applicant consents); and

(ii) To grant registration of munic-
ipal securities dealers sooner than 45
days after receipt by the Commission
of acceptable applications for registra-
tion.

(3) Under section 15B(c) of the Act (15
U.S.C. 7T80-4(c)):

(i) To authorize the issuance of or-
ders canceling registrations of munic-
ipal securities dealers, or pending ap-
plications for registration, if such mu-
nicipal securities dealers or applicants
for registration are no longer in exist-
ence or are not engaged in business as
municipal securities dealers; and

(ii) To determine whether notices of
withdrawal from registration on Form
MSDW shall become effective sooner
than the normal 60-day waiting period.

(4) Under section 15C(a) of the Act (15
U.S.C. 780-5(a)):

(i) To authorize the issuance of or-
ders granting registration of govern-
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ment securities brokers or government
securities dealers for which the Com-
mission is the appropriate regulatory
agency within 45 days of the accept-
ance of an application for registration
as a government securities broker or
government securities dealer (or within
such longer period as to which the ap-
plicant consents); and

(ii) To grant registration of govern-
ment securities brokers or government
securities dealers for which the Com-
mission is the appropriate regulatory
agency sooner than 45 days after ac-
ceptance of an application for registra-
tion.

(5) Under section 15C(c) of the Act (15
U.S.C. 780-5(¢c)):

(i) To authorize the issuance of or-
ders canceling registrations of govern-
ment securities brokers or government
securities dealers registered with the
Commission, or pending applications
for registration, if such government se-
curities brokers or government securi-
ties dealers or applicants for registra-
tion are no longer in existence or are
not engaged in business as government
securities brokers or government secu-
rities dealers; and

(ii) To determine whether notices of
withdrawal from registration on Form
BDW shall become effective sooner
than the normal 60-day waiting period.

(6) Under section 17A(c) of the Act (156
U.S.C. 78q-1(c)):

(i) To authorize the issuance of or-
ders granting registration of transfer
agents within 45 days of the filing of
acceptable applications for registration
as a transfer agent (or within such
longer period as to which the applicant
consents);

(ii) To grant registration of transfer
agents sooner than 45 days after re-
ceipt by the Commission of acceptable
applications for registration;

(iii) To authorize the issuance of or-
ders canceling registrations of transfer
agents, or pending applications for reg-
istration, if such transfer agents or ap-
plicants for registration are no longer
in existence or are not engaged in busi-
ness as transfer agents; and

(iv) To determine whether notices of
withdrawal from registration on Form
TA-W shall become effective sooner
than the normal 60-day waiting period.
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(7) Under section 15B(a) of the Act (15
U.S.C. 780-4(a)):

(i) To authorize the issuance of or-
ders granting registration of municipal
advisors within 45 days of the filing of
an application for registration as a mu-
nicipal advisor (or within such longer
period as to which the applicant con-
sents); and

(ii) To grant registration of munic-
ipal advisors sooner than 45 days after
the filing of an application for registra-
tion.

(8) Under section 15B(c) of the Act (15
U.S.C. 780-4(c));

(i) To authorize the issuance of or-
ders canceling the registration of a mu-
nicipal advisor, if such municipal advi-
sor is no longer in existence or has
ceased to do business as a municipal
advisor; and

(ii) To determine whether notices of
withdrawal from registration on Form
MA-W shall become effective sooner
than the 60-day waiting period.

(k) With respect to the Investment
Advisers Act of 1940 (15 U.S.C. 80b-1 et
seq.):

(1) Under section 203(c) of the Act (156
U.S.C. 80b-3(c)):

(i) To authorize the issuance of or-
ders granting registration of invest-
ment advisers within 45 days of the fil-
ing of acceptable applications for reg-
istration as an investment adviser (or
within such longer period as to which
the applicant consents); and

(ii) To grant registration of invest-
ment advisers sooner than 45 days after
receipt by the Commission of accept-
able applications for registration.

(2) Under section 203(h) of the Act (15
U.S.C. 80b-3(h)), to authorize the
issuance of orders canceling registra-
tions of investment advisers, or pend-
ing applications for registration, if
such investment advisers or applicants
for registration are no longer in exist-
ence or are not engaged in business as
investment advisers.

(1) With respect to the Securities In-
vestor Protection Act of 1970 (15 U.S.C.
T8aaa et seq.):

(1) To cause a written notice to be
sent by registered or certified mail,
upon receipt of a copy of a notice sent
by or on behalf of the Securities Inves-
tor Protection Corporation that a
broker or dealer has failed to timely
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file any report or information or to pay
when due all or any part of an assess-
ment as required under section 10(a) of
this Act, to such delinquent member
advising such member that it is unlaw-
ful for him or her under the provisions
of such section of the Act to engage in
business as a broker-dealer while in
violation of such requirements of the
Act and requesting an explanation in
writing within ten days stating what
he or she intends to do in order to cure
such delinquency;

(2) To authorize formerly delinquent
brokers or dealers, upon receipt of
written confirmation from or on behalf
of the Securities Investor Protection
Corporation that the delinquencies re-
ferred to in paragraph (c)(1) of this sec-
tion have been cured, and upon having
been advised by the appropriate re-
gional office of this Commission and
the Division of Enforcement and Divi-
sion of Trading and Markets that there
is no objection to such member being
authorized to resume business, and
upon there appearing to be no unusual
or novel circumstances which would
warrant direct consideration of the
matter by this Commission, to resume
business as registered broker-dealers as
provided in section 10(a) of this Act.

(m) Notwithstanding anything in the
foregoing, in any case in which the Di-
rector of the OCIE believes it appro-
priate, the Director may submit the
matter to the Commission.

[60 FR 39644, Aug. 3, 1995, as amended at 66
FR 35842, July 9, 2001; 69 FR 41938, July 13,
2004; 73 FR 40152, July 11, 2008; 73 FR 69532,
Nov. 19, 2008; 78 FR 67632, Nov. 12, 2013]

Subpart B—Disposition of
Commission Business

AUTHORITY: 5 U.S.C. 552b; 15 U.S.C. 78d-1
and 78w.

SOURCE: 42 FR 14692, Mar. 16, 1977, unless
otherwise noted.

§200.40 Joint disposition of business
by Commission meeting.

Any meeting of the Commission that
is subject to the provisions of the Gov-
ernment in the Sunshine Act, 5 U.S.C.
552b, shall be held in accordance with
subpart I of this part. The Commis-
sion’s Secretary shall prepare and



Securities and Exchange Commission

maintain a Minute Record reflecting
the official action taken at such meet-
ings.

[60 FR 17202, Apr. 5, 1995]

§200.41 Quorum of the Commission.

A quorum of the Commission shall
consist of three members; provided,
however, that if the number of Com-
missioners in office is less than three,
a quorum shall consist of the number
of members in office; and provided fur-
ther that on any matter of business as
to which the number of members in of-
fice, minus the number of members
who either have disqualified them-
selves from consideration of such mat-
ter pursuant to §200.60 or are otherwise
disqualified from such consideration, is
two, two members shall constitute a
quorum for purposes of such matter.

[60 FR 17202, Apr. 5, 1995]

§200.42 Disposition of business by se-
riatim Commission consideration.

(a) Whenever the Commission’s
Chairman, or the Commission member
designated as duty officer pursuant to
§200.43, is of the opinion that joint de-
liberation among the members of the
Commission upon any matter is unnec-
essary in light of the nature of the
matter, impracticable, or contrary to
the requirements of agency business,
but is of the view that such matter
should be the subject of a vote of the
Commission, such matter may be dis-
posed of by circulation of any relevant
materials concerning the matter
among all Commission members. Each
participating Commission member
shall report his or her vote to the Sec-
retary, who shall record it in the
Minute Record of the Commission. Any
matter circulated for disposition pur-
suant to this subsection shall not be
considered final until each Commission
member has reported his or her vote to
the Secretary or has reported to the
Secretary that the Commissioner does
not intend to participate in the matter.

(b) Whenever any member of the
Commission so requests, any matter
circulated for disposition pursuant to
§200.42(a) shall be withdrawn from cir-
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culation and scheduled instead for
joint Commission deliberation.

[42 FR 14692, Mar. 16, 1977, as amended at 59
FR 53936, Oct. 27, 1994. Redesignated and
amended at 60 FR 17202, Apr. 5, 1995]

§200.43 Disposition of business by ex-
ercise of authority delegated to in-
dividual Commissioner.

(a) Delegation to duty officer. (1) Pur-
suant to the provisions of Pub. L. No.
87-592, 76 Stat. 394, as amended by sec-
tion 25 of Pub. L. 94-29, 89 Stat. 163, the
Commission hereby delegates to an in-
dividual Commissioner, to be des-
ignated as the Commission’s ‘‘duty of-
ficer” by the Chairman of the Commis-
sion (or by the Chairman’s designee)
from time to time, all of the functions
of the Commission; Provided, however,
That no such delegation shall author-
ize the duty officer (i) to exercise the
function of rulemaking, as defined in
the Administrative Procedure Act of
1946, as codified, 5 U.S.C. 551 et seq.,
with reference to general rules as dis-
tinguished from rules of particular ap-
plicability; (ii) to make any rule, pur-
suant to section 19(c) of the Securities
Exchange Act of 1934; or (iii) to preside
at the taking of evidence as described
in section 7(a) of the Administrative
Procedure Act, 5 U.S.C. 556(b), except
that the duty officer may preside at
the taking of evidence with respect to
the issuance of a temporary cease-and-
desist order as provided by Rule 511(c)
of the Commission’s Rules of Practice,
§201.511(c) of this chapter.

(2) To the extent feasible, the des-
ignation of a duty officer shall rotate,
under the administration of the Sec-
retary, on a regular weeKkly basis
among the members of the Commission
other than the Chairman.

(b) Exercise of duty officer authority.
(1) The authority delegated by this rule
shall be exercised when, in the opinion
of the duty officer, action is required
to be taken which, by reason of its ur-
gency, cannot practicably be scheduled
for consideration at a Commission
meeting. After consideration of a staff
recommendation involving such a mat-
ter, the duty officer shall forthwith re-
port his or her action thereon to the
Secretary.

(2) The duty officer may, when in his
or her opinion it would be proper and
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timely, exercise the authority dele-
gated in this section to initiate by
order a nonpublic formal investigative
proceeding pursuant to section 19(b) of
the Securities Act of 1933 (156 U.S.C.
T7s(b)), section 21(b) of the Securities
Exchange Act of 1934 (15 U.S.C. 78u(b)),
section 42(b) of the Investment Com-
pany Act of 1940 (156 U.S.C. 80a-41(b)),
section 209(b) of the Investment Advis-
ers Act of 1940 (15 U.S.C. 80b-9(b)), and
part 203 (Rules Relating to Investiga-
tions) of this title (17 CFR part 203).
After consideration of a staff rec-
ommendation for initiation by order of
a nonpublic formal investigative pro-
ceeding, the duty officer shall forth-
with report his or her action thereon to
the Secretary.

(3) In any consideration of Commis-
sion business by a duty officer, the pro-
visions of subpart I herein, §200.400 et
seq., shall not apply, whether or not the
duty officer, in exercising his or her
authority, consults with, or seeks the
advice of, other members of the Com-
mission individually.

(c) Commission affirmation of duty offi-
cer action. (1) Any action authorized by
a duty officer pursuant to §200.43(a)
shall be either (i) circulated to the
members of the Commission for affir-
mation pursuant to §200.42; or (ii)
scheduled for affirmation at a Commis-
sion meeting at the earliest practicable
date consistent with the procedures in
subpart I.

(2)(1) The Commission may, in its dis-
cretion, at any time review any
unaffirmed action taken by a duty offi-
cer, either upon its own initiative or
upon the petition of any person af-
fected thereby. The vote of any one
member of the Commission, including
the duty officer, shall be sufficient to
bring any such unaffirmed action
taken by a duty officer before the Com-
mission for review.

(ii) A person or party adversely af-
fected by any unaffirmed action taken
by a duty officer shall be entitled to
seek review by the Commission of the
duty officer’s unaffirmed actions, but
only in the event that the unaffirmed
action by the duty officer (A) denies
any request for action pursuant to sec-
tions 8(a) or 8(c) of the Securities Act
of 1933, or the first sentence of section
12(d) of the Securities Exchange Act of
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1934; (B) suspends trading in a security
pursuant to section 12(k) of the Securi-
ties Exchange Act of 1934; or (C) is pur-
suant to any provision of the Securi-
ties Exchange Act of 1934 in a case of
adjudication, as defined in section 551
of Title 5, U.S. Code, not required by
that Act to be determined on the
record after notice and opportunity for
hearing (except to the extent there is
involved a matter described in section
554(a) (1) through (6) of Title 5, United
States Code).

(3) Affirmed or unaffirmed action
taken by the duty officer shall be
deemed to be, for all purposes, the ac-
tion of the Commission unless and
until the Commission directs other-
wise. Rules 430 and 431 of the Commis-
sion’s Rules of Practice, §§201.430 and
201.431 of this chapter, shall not apply
to duty officer action.

[42 FR 14692, Mar. 16, 1977, as amended at 59
FR 53936, Oct. 27, 1994. Redesignated and
amended at 60 FR 17202, Apr. 5, 1995; 60 FR
32795, June 23, 1995; 69 FR 13175, Mar. 19, 2004;
76 FR 71874, Nov. 21, 2011]

Subpart C—Canons of Ethics

AUTHORITY: Secs. 19, 28, 48 Stat. 85, 901, as
amended, sec. 319, 53 Stat. 1173; secs. 38, 211,
54 Stat. 841, 8565; 15 U.S.C. TTs, T7sss, 78w, 80a—
37, and 80b-11.

SOURCE: 25 FR 6725, July 15, 1960, unless
otherwise noted.

§200.50 Authority.

The Canons of Ethics for Members of
the Securities and Exchange Commis-
sion were approved by the Commission
on July 22, 1958.

§200.51 Policy.

It is characteristic of the administra-
tive process that the Members of the
Commission and their place in public
opinion are affected by the advice and
conduct of the staff, particularly the
professional and executive employees.
It shall be the policy of the Commis-
sion to require that employees bear in
mind the principles specified in the
Canons.
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§200.52 Copies of the Canons.

The Canons have been distributed to
employees of the Commission. In addi-
tion, executive and professional em-
ployees are issued copies of the Canons
upon entrance on duty.

§200.53 Preamble.

(a) Members of the Securities and Ex-
change Commission are entrusted by
various enactments of the Congress
with powers and duties of great social
and economic significance to the
American people. It is their task to
regulate varied aspects of the Amer-
ican economy, within the limits pre-
scribed by Congress, to insure that our
private enterprise system serves the
welfare of all citizens. Their success in
this endeavor is a bulwark against pos-
sible abuses and injustice which, if left
unchecked, might jeopardize the
strength of our economic institutions.

(b) It is imperative that the members
of this Commission continue to con-
duct themselves in their official and
personal relationships in a manner
which commands the respect and con-
fidence of their fellow citizens. Mem-
bers of this Commission shall continue
to be mindful of, and strictly abide by,
the standards of personal conduct set
forth in its regulation regarding Con-
duct of Members and Employees and
Former Members and Employees of the
Commission, which is set forth in sub-
part M of this part 200, most of which
has been in effect for many years, and
which was originally codified in 1953.

(c) However, in addition to the con-
tinued observance of those principles of
personal conduct, it is fitting and prop-
er for the members of the Commission
to restate and resubscribe to the stand-
ards of conduct applicable to its execu-
tive, legislative and judicial respon-
sibilities.

[26 FR 6725, July 15, 1960, as amended at 31
FR 13533, Oct. 20, 1966]

§200.54 Constitutional obligations.

The members of this Commission
have undertaken in their oaths of of-
fice to support the Federal Constitu-
tion. Insofar as the enactments of the
Congress impose executive duties upon
the members, they must faithfully exe-
cute the laws which they are charged
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with administering. Members shall also
carefully guard against any infringe-
ment of the constitutional rights,
privileges, or immunities of those who
are subject to regulation by this Com-
mission.

§200.55 Statutory obligations.

In administering the law, members of
this Commission should vigorously en-
force compliance with the law by all
persons affected thereby. In the exer-
cise of the rulemaking powers dele-
gated this Commission by the Con-
gress, members should always be con-
cerned that the rulemaking power be
confined to the proper limits of the law
and be consistent with the statutory
purposes expressed by the Congress. In
the exercise of their judicial functions,
members shall honestly, fairly and im-
partially determine the rights of all
persons under the law.

§200.56 Personal conduct.

Appointment to the office of member
of this Commission is a high honor and
requires that the conduct of a member,
not only in the performance of the du-
ties of his office but also in his every-
day life, should be beyond reproach.

§200.57 Relationships with other mem-
bers.

Each member should recognize that
his conscience and those of other mem-
bers are distinct entities and that dif-
fering shades of opinion should be an-
ticipated. The free expression of opin-
ion is a safeguard against the domina-
tion of this Commission by less than a
majority, and is a keystone of the com-
mission type of administration. How-
ever, a member should never permit his
personal opinion so to conflict with the
opinion of another member as to de-
velop animosity or unfriendliness in
the Commission, and every effort
should be made to promote solidarity
of conclusion.

§200.58 Maintenance of independence.

This Commission has been estab-
lished to administer laws enacted by
the Congress. Its members are ap-
pointed by the President by and with
the advice and consent of the Senate to
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serve terms as provided by law. How-
ever, under the law, this is an inde-
pendent Agency, and in performing
their duties, members should exhibit a
spirit of firm independence and reject
any effort by representatives of the ex-
ecutive or legislative branches of the
government to affect their independent
determination of any matter being con-
sidered by this Commission. A member
should not be swayed by partisan de-
mands, public clamor or considerations
of personal popularity or notoriety; so
also he should be above fear of unjust
criticism by anyone.

§200.59 Relationship with persons
subject to regulation.

In all matters before him, a member
should administer the law without re-
gard to any personality involved, and
with regard only to the issues. Mem-
bers should not become indebted in any
way to persons who are or may become
subject to their jurisdiction. No mem-
ber should accept loans, presents or fa-
vors of undue value from persons who
are regulated or who represent those
who are regulated. In performing their
judicial functions, members should
avoid discussion of a matter with any
person outside this Commission and its
staff while that matter is pending. In
the performance of his rule-making
and administrative functions, a mem-
ber has a duty to solicit the views of
interested persons. Care must be taken
by a member in his relationship with
persons within or outside of the Com-
mission to separate the judicial and
the rule-making functions and to ob-
serve the liberties of discussion respec-
tively appropriate. Insofar as it is con-
sistent with the dignity of his official
position, he should maintain contact
with the persons outside the agency
who may be affected by his rule-mak-
ing functions, but he should not accept
unreasonable or lavish hospitality in so
doing.

§200.60 Qualification to participate in
particular matters.

The question in a particular matter
rests with that individual member.
Each member should weigh carefully
the question of his qualification with
respect to any matter wherein he or
any relatives or former business associ-
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ates or clients are involved. He should
disqualify himself in the event he ob-
tained knowledge prior to becoming a
member of the facts at issue before him
in a quasi-judicial proceeding, or in
other types of proceeding in any mat-
ter involving parties in whom he has
any interest or relationship directly or
indirectly. If an interested person sug-
gests that a member should disqualify
himself in a particular matter because
of bias or prejudice, the member shall
be the judge of his own qualification.

§200.61 Impressions of influence.

A member should not, by his con-
duct, permit the impression to prevail
that any person can improperly influ-
ence him, that any person unduly en-
joys his favor or that he is affected in
any way by the rank, position, pres-
tige, or affluence of any person.

§200.62

All proceedings required to be deter-
mined by the Commission on the
record shall be determined by the
members solely upon the record and
the arguments of the parties or their
counsel properly made in the regular
course of such proceeding. A member
shall at all times comply with the
Commission’s Code of Behavior gov-
erning ex parte communications be-
tween persons outside the Commission
and decisional employees, §200.110 et
seq.

[28 FR 4446, May 3, 1963]

Ex parte communications.

§200.63 Commission opinions.

The opinions of the Commission
should state the reasons for the action
taken and contain a clear showing that
no serious argument of counsel has
been disregarded or overlooked. In such
manner, a member shows a full under-
standing of the matter before him,
avoids the suspicion of arbitrary con-
clusion, promotes confidence in his in-
tellectual integrity and may con-
tribute some useful precedent to the
growth of the law. A member should be
guided in his decisions by a deep regard
for the integrity of the system of law
which he administers. He should recall
that he is not a repository of arbitrary
power, but is acting on behalf of the
public under the sanction of the law.
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§200.64 Judicial review.

The Congress has provided for review
by the courts of the decisions and or-
ders by this Commission. Members
should recognize that their obligation
to preserve the sanctity of the laws ad-
ministered by them requires that they
pursue and prosecute, vigorously and
diligently but at the same time fairly
and impartially and with dignity, all
matters which they or others take to
the courts for judicial review.

§200.65 Legislative proposals.

Members must recognize that the
changing conditions in a volatile econ-
omy may require that they bring to
the attention of the Congress proposals
to amend, modify or repeal the laws ad-
ministered by them. They should urge
the Congress, whenever necessary, to
effect such amendment, modification
or repeal of particular parts of the
statutes which they administer. In any
action a member’s motivation should
be the common weal and not the par-
ticular interests of any particular
group.

§200.66 Investigations.

The power to investigate carries with
it the power to defame and destroy. In
determining to exercise their inves-
tigatory power, members should con-
cern themselves only with the facts
known to them and the reasonable in-
ferences from those facts. A member
should never suggest, vote for, or par-
ticipate in an investigation aimed at a
particular individual for reasons of ani-
mus, prejudice or vindictiveness. The
requirements of the particular case
alone should induce the exercise of the
investigatory power, and no public pro-
nouncement of the pendency of such an
investigation should be made in the ab-
sence of reasonable evidence that the
law has been violated and that the pub-
lic welfare demand it.

§200.67

In exercising its rule-making power,
this Commission performs a legislative
function. The delegation of this power
by the Congress imposes the obligation
upon the members to adopt rules nec-
essary to effectuate the stated policies
of the statute in the interest of all of

Power to adopt rules.
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the people. Care should be taken to
avoid the adoption of rules which seek
to extend the power of the Commission
beyond proper statutory limits. Its
rules should never tend to stifle or dis-
courage legitimate business enterprises
or activities, nor should they be inter-
preted so as unduly and unnecessarily
to burden those regulated with onerous
obligations. On the other hand, the
very statutory enactments evidence
the need for regulation, and the nec-
essary rules should be adopted or modi-
fications made or rules should be re-
pealed as changing requirements de-
mand without fear or favor.

§200.68 Promptness.

Each member should promptly per-
form the duties with which he is
charged by the statutes. The Commis-
sion should evaluate continuously its
practices and procedures to assure that
it promptly disposes of all matters af-
fecting the rights of those regulated.
This is particularly desirable in quasi-
judicial proceedings. While avoiding ar-
bitrary action in unreasonably or un-
justly forcing matters to trial, mem-
bers should endeavor to hold counsel to
a proper appreciation of their duties to
the public, their clients and others who
are interested. Requests for continu-
ances of matters should be determined
in a manner consistent with this pol-
icy.

§200.69 Conduct toward parties and
their counsel.

Members should be temperate, atten-
tive, patient and impartial when hear-
ing the arguments of parties or their
counsel. Members should not condone
unprofessional conduct by attorneys in
their representation of parties. The
Commission should continuously as-
sure that its staff follows the same
principles in their relationships with
parties and counsel.

§200.70 Business promotions.

A member must not engage in any
other business, employment or voca-
tion while in office, nor may he ever
use the power of his office or the influ-
ence of his name to promote the busi-
ness interests of others.
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§200.71 Fiduciary relationships.

A member should avoid service as a
fiduciary if it would interfere or seem
to interfere with the proper perform-
ance of his duties, or if the interests of
those represented require investments
in enterprises which are involved in
questions to be determined by him.
Such relationships would include trust-
ees, executors, corporate directors, and
the like.

§200.72 Supervision of internal orga-
nization.

Members and particularly the Chair-
man of the Commission should scruti-
nize continuously its internal organiza-
tion in order to assure that such orga-
nization handles all matters before it
efficiently and expeditiously, while
recognizing that changing times bring
changing emphasis in the administra-
tion of the laws.

Subpart D—Information and
Requests

AUTHORITY: 5 U.S.C. 552, as amended, 15
U.S.C. 7T7f(d), T7s, T7ggg(a), TTsss, 78m(F)(3),
78w, 80a—-37, 80a—44(a), 80a—44(b), 80b-10(a), and
80b-11, unless otherwise noted.

Section 200.80 also issued under Public Law
114-185 sec. 3(a), 130 Stat. 538; 5 U.S.C. 552; 15
U.S.C. 77f(d), 77s, Tlggg(a), 78d-1, 78w(a), 80a—
37(a), 80a—44(b), 80b-10(a), and 80b-1l(a), un-
less otherwise noted.

Section 200.82 also issued under 15 U.S.C.
8n.

Section 200.83 also issued under E.O. 12600,
3 CFR, 1987 Comp., p. 235.

§200.80 Securities and Exchange Com-
mission records and information.

(a) General provisions. (1) This section
contains the rules that the U.S. Securi-
ties and Exchange Commission follows
in processing requests for records
under the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552, as amended.
These rules should be read in conjunc-
tion with the text of the FOIA and the
Uniform Freedom of Information Fee
Schedule and Guidelines published by
the Office of Management and Budget
(‘“‘OMB Guidelines’’). Requests made by
individuals for records about them-
selves under the Privacy Act of 1974, 5
U.S.C. 552a, are processed in accord-
ance with the Commission’s Privacy
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Act regulations at subpart H, as well as
this section.

(2)(i) Records that the FOIA requires
to be made available for public inspec-
tion in an electronic format (pursuant
to 5 U.S.C. 552(a)(2)) are accessible
through the Commission’s website,
http:/www.sec.gov. BKach division and
office of the Commission is responsible
for determining which of its records
are required to be made publicly avail-
able in an electronic format, as well as
identifying additional records of inter-
est to the public that are appropriate
for public disclosure, and for posting
and indexing such records. Each divi-
sion and office shall ensure that its
posted records and indexes are re-
viewed and updated on an ongoing
basis.

(ii) Persons who do not have access
to the internet may obtain these
records by contacting the Commis-
sion’s Office of FOIA Services by tele-
phone at 202-551-7900, by email at
foiapa@sec.gov, or by visiting the Com-
mission’s Public Reference Room, 100 F
Street NE, Washington, DC 20549-2736,
on official working days between the
hours of 10:00 a.m. and 3:00 p.m.

(b) Requirements for making requests
for records—(1) How made and addressed.
The Commission has a centralized sys-
tem for responding to FOIA requests,
with all requests processed by the Of-
fice of FOIA Services. Requests for
agency records must be in writing and
include the requester’s full name and a
legible return address. Requesters may
also include other contact information,
such as an email address and a tele-
phone number. Requests may be sub-
mitted by U.S. mail or delivery service
and addressed to the Freedom of Infor-
mation Act Officer, SEC, 100 F Street
NE, Washington, DC 20549. Requests
may also be made by facsimile (202-772—
9337), email (foiapa@sec.gov), or online
at the Commission’s website (http:/
www.sec.gov). The request (and enve-
lope, if the request is mailed or hand-
delivered) should be marked ‘‘Freedom
of Information Act Request.”

(2) Requests for records about oneself or
another individual. (i) A requester who
is making a request for records about
himself or herself must comply with
the verification of identity provisions
set forth in subpart H of this part to



Securities and Exchange Commission

obtain any documents that would not
be available to the public under the
FOIA.

(i1) For requests for records about an-
other individual, a requester may re-
ceive greater access by submitting ei-
ther a notarized authorization signed
by the individual permitting disclosure
of his or her records or proof that the
individual is deceased (e.g., a copy of a
death certificate or an obituary). The
Office of FOIA Services can require a
requester to supply additional informa-
tion if necessary to verify that a par-
ticular individual has consented to dis-
closure.

(3) Description of records sought. A
FOIA request must reasonably describe
the agency records sought with suffi-
cient specificity with respect to names,
dates, and subject matter to enable
personnel within the divisions and of-
fices of the Commission to locate them
with a reasonable effort. Before sub-
mitting a request, a requester may
contact the Office of FOIA Services’
FOIA Public Liaisons to discuss the
records they are seeking and to receive
assistance in describing the records
(contact information for these individ-
uals is on the Commission’s website,
http:/www.sec.gov). If the Office of
FOIA Services determines that a re-
quest does not reasonably describe the
records sought, it shall inform the re-
quester what additional information is
needed or how the request is insuffi-
cient. A requester who is attempting to
reformulate or modify such a request
may discuss the request with the Office
of FOIA Services’ designated FOIA con-
tact, its FOIA Public Liaisons, or a
representative of the Office of FOIA
Services, each of whom is available to
assist the requester in reasonably de-
scribing the records sought. When a re-
quester fails to provide sufficient infor-
mation within 30 calendar days after
having been asked to reasonably de-
scribe the records sought, the Office of
FOIA Services shall notify the re-
quester in writing that the request has
not been properly made, that no fur-
ther action will be taken, and that the
FOIA request is closed. Such a notice
constitutes an adverse determination
under paragraph (e)(2) of this section
for which the Office of FOIA Services
shall follow the procedures for a denial
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letter under paragraph (e)(2) of this
section. In cases where a requester has
modified his or her request so that it
reasonably describes the requested
records, the date of receipt for purposes
of the 20-day time limit of paragraph
(d) of this section shall be the date of
receipt of the modified request.

(c) Processing requests—(1) In general.
(i) A request for records may be denied
to the extent the exemptions in 5
U.S.C. 552(b) apply to the requested
records and:

(A) Commission staff reasonably
foresees that disclosure would harm an
interest protected by the applicable ex-
emption; or

(B) The disclosure of the requested
records is prohibited by law or is ex-
empt from disclosure under 5 U.S.C.
552(b)(3).

(ii) In determining which records are
responsive to a request, the Office of
FOIA Services ordinarily will include
only records in the agency’s possession
as of the date that it begins its search.

(2) Re-routing of misdirected requests.
Any division or office within the Com-
mission that receives a written request
for records should promptly forward
the request to the Office of FOIA Serv-
ices for processing.

(3) Consultation, referral, and coordina-
tion. When reviewing records located in
response to a request, the Office of
FOIA Services will determine whether
another Federal agency is better able
to determine if the record is exempt
from disclosure under the FOIA. As to
any such record, the Office of FOIA
Services will proceed in one of the fol-
lowing ways:

(i) Consultation. In instances where a
record is requested that originated
within a division or office within the
Commission and another Federal agen-
cy has a significant interest in the
record (or a portion thereof), the Office
of FOIA Services will consult with that
Federal agency before responding to a
requester. When the Office of FOIA
Services receives a request for a record
(or a portion thereof) in its possession
that originated with another entity
within the Federal Government that is
not subject to the FOIA, the Office of
FOIA Services will typically consult
with that entity prior to making a re-
lease determination.
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(ii) Referral. When the Office of FOIA
Services receives a request for a record
(or a portion thereof) in its possession
that originated with another Federal
agency subject to the FOIA, the Office
of FOIA Services will typically refer
the record to that agency for direct re-
sponse to the requester. Ordinarily, the
agency that originated the record will
be presumed to be best able to make
the disclosure determination. However,
if the Office of FOIA Services and the
originating agency jointly agree that
the Office of FOIA Services is in the
best position to make a disclosure de-
termination regarding the record, then
the record may be handled as a con-
sultation and processed by the Office of
FOIA Services. Whenever the Office of
FOIA Services refers a record to an-
other Federal agency for direct re-
sponse to the requester, the Office of
FOIA Services shall notify the re-
quester in writing of the referral and
inform the requester of the name of the
agency to which the record was re-
ferred.

(iii) Coordination. If disclosure of the
identity of the agency to which the re-
ferral would be made could harm an in-
terest protected by an exemption, the
Office of FOIA Services generally will
coordinate with the originating agency
to seek its views as to disclosure of the
record and then advise the requester of
the release determination for the
record that is the subject of the coordi-
nation.

(iv) Classified information. On receipt
of any request involving classified in-
formation, the Commission staff in
possession of the information shall de-
termine whether the information is
currently and properly classified and
take appropriate action to ensure com-
pliance with subpart J of this part.
Whenever a request involves a record
containing information that has been
classified or may be appropriate for
classification by another Federal agen-
cy under an executive order concerning
the classification of records, the Office
of FOIA Services shall refer the respon-
sibility for responding to the request
regarding that information to the
agency that classified the information,
or that should consider the informa-
tion for classification. Whenever agen-
cy records contain information that
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has been classified by another Federal
agency, the Office of FOIA Services
shall refer the responsibility for re-
sponding to that portion of the request
to the agency that classified the under-
lying information except in cir-
cumstances that come within para-
graph (c)(3)(iii) of this section.

(d) Time limits and
expeditedprocessing—(1) In general. The
Office of FOIA Services will seek to re-
spond to requests according to their
order of receipt within each track of
the Office of FOIA Services’ multitrack
processing system as described in para-
graph (d)(4) of this section.

(2) Initial response. A determination
whether to comply with a FOIA re-
quest shall be made within 20 days (ex-
cepting Saturdays, Sundays, and legal
public holidays) from the date the Of-
fice of FOIA Services receives a request
for a record under this part, except
when the circumstances described in
paragraph (d)(3), (5), or (7) of this sec-
tion are applicable. In instances where
a FOIA requester has misdirected a re-
quest that is re-routed pursuant to
paragraph (c)(2) of this section, the re-
sponse time shall commence on the
date that the request is first received
by the Office of FOIA Services, but in
any event not later than 10 working
days after the request is first received
by any division or office of the Com-
mission.

(38) Clarification of request. The Office
of FOIA Services may seek clarifica-
tion of a request (or a portion of a re-
quest) for records. The request for clar-
ification generally should be in writ-
ing. The first time the Office of FOIA
Services seeks clarification, the time
for responding to the entire request
(set forth in paragraph (d)(2) of this
section) is tolled until the requester re-
sponds to the clarification request. The
tolled period will end when the Office
of FOIA Services receives a response
from the requester that reasonably de-
scribes the requested records. If the Of-
fice of FOIA Services asks for clarifica-
tion and does not receive a written re-
sponse from the requester within 30
calendar days from the date of the clar-
ification request, the Office of FOIA
Services will presume that the re-
quester is no longer interested in the
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record(s) sought and notify the re-
quester that any portion of the request
as to which clarification was sought
has been closed.

(4) Multitrack processing. The Office of
FOIA Services shall use a multitrack
system for processing FOIA requests.
The Office of FOIA Services shall des-
ignate one track for requests that are
granted expedited processing, in ac-
cordance with the standards set forth
in paragraph (d)(7) of this section. The
Office of FOIA Services shall use two
or more additional processing tracks
that distinguish between simple and
more complex requests based on the es-
timated amount of work and/or time
needed to process the request. Among
the factors the Office of FOIA Services
may consider are the time to perform a
search, the number of pages that must
be reviewed in processing the request,
and the need for consultations or refer-
rals. The Office of FOIA Services shall
advise requesters of the track into
which their request falls and, when ap-
propriate, shall offer the requesters an
opportunity to narrow the scope of
their request so that it can be placed in
a different processing track.

(5) Unusual circumstances. The Office
of FOIA Services may extend the time
period for processing a FOIA request in
“‘unusual circumstances.” To extend
the time, the Office of FOIA Services
shall notify the requester in writing of
the unusual circumstances involved
and of the date by which processing of
the request is expected to be com-
pleted. If the extension exceeds 10
working days, the Office of FOIA Serv-
ices shall provide the requester, in
writing, with an opportunity to modify
the request or arrange an alternative
time frame for processing the request
or a modified request. The Office of
FOIA Services shall also make avail-
able its FOIA Public Liaisons to assist
in the resolution of any disputes and
notify the requester of the right to
seek dispute resolution services from
the Office of Government Information
Services. For purposes of this section,
‘“‘unusual circumstances’ include:

(i) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request.
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(ii) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records that are the subject of a single
request.

(iii) The need to consult with another
Federal agency having a substantial in-
terest in the determination of the
FOIA request or among two or more di-
visions or offices within the Commis-
sion having substantial subject-matter
interest therein.

(6) Aggregating requests. The Office of
FOIA Services may aggregate requests
in cases where it reasonably believes
that multiple requests, submitted ei-
ther by a requester or by a group of re-
questers acting in concert, together
constitute a single request that would
involve unusual circumstances, as de-
fined in paragraph (d)(5) of this section.
Multiple requests involving unrelated
matters shall not be aggregated. The
Office of FOIA Services shall advise re-
questers, in writing, when it deter-
mines to aggregate multiple requests
and comply with paragraph (d)(5) of
this section. Aggregation of requests
for this purpose will be conducted inde-
pendent of aggregation requests for fee
purposes under paragraph (g)(8) of this
section.

(7) Expedited processing. The Office of
FOIA Services shall grant a request for
expedited processing if the requester
demonstrates a ‘‘compelling need’ for
the records. ‘‘Compelling need’” means
that a failure to obtain the requested
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to an individual’s life or
physical safety or, if the requester is
primarily engaged in disseminating in-
formation, an urgency to inform the
public about an actual or alleged Fed-
eral Government activity.

(i) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time.

(ii) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and be-
lief, explaining why there is a ‘‘com-
pelling need”’ for the records.

(iii) The Office of FOIA Services shall
determine whether to grant or deny a
request for expedited processing and
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provide notice of that determination
within 10 calendar days of receipt of
the request by the Office of FOIA Serv-
ices. A request for records that has
been granted expedited processing shall
be processed as soon as practicable. If a
request for expedited processing is de-
nied, any appeal of that determination
shall be decided expeditiously.

(8) Appeals. An administrative appeal
shall be decided within 20 days (except-
ing Saturdays, Sundays, and legal pub-
lic holidays) from the date the Office of
FOIA Services receives such appeal ex-
cept in the unusual circumstances
specified in paragraph (d)(5) of this sec-
tion. In those unusual circumstances,
the 20-day time limit may be extended
by written notice to the person making
the appeal setting forth the unusual
circumstances for such extension and
the date on which a determination is
expected to be dispatched. No such no-
tice shall specify a date that would re-
sult in an extension of more than 10
working days.

(e) Responses to requests forrecords—(1)
Acknowledgment of requests. Upon re-
ceipt of a request for records, the Office
of FOIA Services ordinarily will send
the requester an acknowledgment let-
ter that provides an assigned request
number for further reference and, if
necessary, confirms whether the re-
quester is willing to pay fees.

(2) Responses to requests. (1) Any letter
determining whether to comply with a
request will inform the requester of the
right to seek assistance from the Office
of FOIA Services’ FOIA Public Liai-
sons.

(ii) If the Office of FOIA Services
makes a determination to grant a re-
quest in whole or in part, it shall no-
tify the requester in writing of such de-
termination, disclose records to the re-
quester, and collect any applicable
fees.

(iii) If the Office of FOIA Services
makes an adverse determination re-
garding a request, it shall notify the
requester of that determination in
writing. Adverse determinations, or de-
nials of requests, include decisions
that: the requested record is exempt, in
whole or in part; the request does not
reasonably describe the records sought;
the requested record does not exist (or
is not subject to the FOIA), cannot be
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located, or has previously been de-
stroyed; or the requested record is not
readily producible in the form or for-
mat sought by the requester. Adverse
determinations also include designa-
tions of requesters’ fee category, deni-
als of fee waiver requests, or denials of
requests for expedited processing.

(iv) An adverse determination letter
shall be signed and include:

(A) The names and titles or positions
of each person responsible for the ad-
verse determination;

(B) A brief statement of the reasons
for the adverse determination, includ-
ing any FOIA exemption applied by the
official denying the request;

(C) For records disclosed in part,
markings or annotations to show the
applicable FOIA exemption(s) and the
amount of information deleted, unless
doing so would harm an interest pro-
tected by an applicable exemption. The
location of the information deleted
shall also be indicated on the record, if
feasible;

(D) An estimate of the volume of any
records or information withheld by
providing the number of pages withheld
in their entirety or some other reason-
able form of estimation. This estimate
is not required if the volume is other-
wise indicated by deletions marked on
the records that are disclosed in part
or if providing an estimate would harm
an interest protected by an applicable
FOIA exemption;

(E) A statement that the adverse de-
termination may be appealed under
paragraph (f) of this section, and a de-
scription of the requirements for filing
an administrative appeal set forth in
that paragraph; and

(F) A statement of the right of the
requester to seek dispute resolution
services from the Office of FOIA Serv-
ices” FOIA Public Liaisons or the Of-
fice of Government Information Serv-
ices (“‘OGIS”).

(3) Mediation services. OGIS offers me-
diation services to resolve disputes be-
tween requesters and the Office of
FOIA Services as a non-exclusive alter-
native to litigation. Requesters with
concerns about the handling of their
requests may contact OGIS.

(f) Administrative appeals—(1) Adminis-
trative review. If a requester receives an
adverse determination as described in
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paragraph (e)(2)(iii) of this section, or
the request has not been timely deter-
mined within the time period pre-
scribed in paragraph (d)(2) of this sec-
tion or within an extended period per-
mitted under paragraph (d)(6) of this
section, the requester may file an ap-
peal to the Office of the General Coun-
sel consistent with the procedures de-
scribed in paragraphs (f)(2) through (4)
of this section. A requester must gen-
erally submit a timely administrative
appeal before seeking review by a court
of an adverse determination.

(2) Time limits. Appeals can be sub-
mitted in writing or electronically, as
described in paragraph (f)(3) of this sec-
tion. The appeal must be received with-
in 90 calendar days of the date of the
written denial of the adverse deter-
mination and must be received no later
than 11:59 p.m., Eastern Time, on the
90th day. If the Office of FOIA Services
has not issued a determination on a re-
quest, an appeal may be submitted any
time after the statutory time period
for responding to a request ends.

(3) Contents of appeal. Appeals should
be clearly and prominently identified
at the top of the first page as ‘“‘Free-
dom of Information Act Appeal” and
should provide the assigned FOIA re-
quest number. The appeal should in-
clude a copy of the original request and
adverse determination. Appeals should
include a statement of the requester’s
arguments as to why the records re-
quested should be made available and
the reason(s) the FOIA requester con-
tends the adverse determination was in
error. If only a portion of the adverse
determination is appealed, the re-
quester must specify which part is
being appealed.

(4) How to file and address an appeal.
If submitted by U.S. mail or delivery
service, the appeal must be sent to the
Office of FOIA Services at 100 F Street
NE, Washington, DC 20549. Appeals may
also be made by facsimile at 202-772—
9337, email (foiapa@sec.gov), or online
at the Commission’s website (http:/
www.sec.gov). A legible return address
must be included with the FOIA ap-
peal. The requester may also include
other contact information, such as a
telephone number and/or email address.

(5) Adjudication of appeals. The Office
of the General Counsel has the author-
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ity to grant or deny all appeals, in
whole or in part. In appropriate cases
the Office of the General Counsel may
refer appeals to the Commission for de-
termination. No opportunity for per-
sonal appearance, oral argument, or
hearing on appeal is provided. Upon re-
ceipt of an appeal, the Office of FOIA
Services ordinarily will send the re-
quester an acknowledgment letter that
confirms receipt of the requester’s ap-
peal.

(6) Determinations on appeals. A deter-
mination on an appeal must be made in
writing. A determination that denies
an appeal, in whole or in part, shall in-
clude a brief explanation of the basis
for the denial, identify the applicable
FOIA exemptions asserted, and de-
scribe why the exemptions apply. As
applicable, the determination will pro-
vide the requester with notification of
the statutory right to file a lawsuit in
accordance with 5 U.S.C. 552(a)(4), and
will inform the requester of the medi-
ation services offered by the Office of
Government Information Services as a
non-exclusive alternative to litigation.
If the Office of FOIA Services’ deter-
mination is remanded or modified on
appeal, the Office of the General Coun-
sel will notify the requester of that de-
termination in writing.

(g) Fees—(1) In general. The Office of
FOIA Services shall charge fees for
processing requests under the FOIA in
accordance with the provisions of this
section and with the OMB Guidelines,
except where fees are limited under
paragraph (g)(4) of this section or when
a waiver or reduction is granted under
paragraph (g)(12) of this section. To re-
solve any fee issues that arise under
this section, the Office of FOIA Serv-
ices may contact a requester for addi-
tional information. The Office of FOIA
Services shall ensure that searches, re-
view, and duplication are conducted in
an efficient manner. The Office of
FOIA Services ordinarily will collect
all applicable fees before sending copies
of records to a requester. Requesters
must pay fees by check, certified
check, or money order, or where pos-
sible, by electronic payment.

(2) Definitions. For purposes of this
section:

(1) Commercial use request is a request
from or on behalf of a person who seeks
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information for a use or purpose that
furthers his or her commercial, trade,
or profit interests, which can include
furthering those interests through liti-
gation. The Office of FOIA Services
will determine whether to place a re-
quester in the commercial use category
on a case-by-case basis based on the re-
quester’s intended use of the informa-
tion.

(i1) Direct costs are those expenses the
Office of FOIA Services and any staff
within the divisions and offices of the
Commission incur in searching for and
duplicating (and, in the case of com-
mercial use requests, reviewing)
records to respond to a FOIA request.
Direct costs include the salary of the
employee(s) performing the work (i.e.,
the basic rate of pay for the em-
ployee(s), plus 16% of that rate to cover
benefits), the cost of materials, and the
cost of operating computers and other
electronic equipment, such as photo-
copiers and scanners. Direct costs do
not include overhead expenses such as
the costs of space and of heating or
lighting a facility in which the service
is performed.

(iii) Duplication is reproducing a
record, or the information contained in
it, to respond to a FOIA request. Copies
can take the form of paper, audiovisual
materials, or electronic records, among
others. The Office of FOIA Services
shall honor a requester’s specified pref-
erence of form or format of disclosure
if the record is readily reproducible
with reasonable efforts in the re-
quested form or format.

(iv) Educational institution is any
school that operates a program of
scholarly research. A requester in this
fee category must show that the re-
quest is made in connection with the
requester’s role at the educational in-
stitution and that the records are not
sought for commercial or personal use.

(v) Noncommercial scientific institution
is an institution that is not operated to
further a commercial, trade, or profit
interest and that is operated solely for
the purpose of conducting scientific re-
search, the results of which are not in-
tended to promote any particular prod-
uct or industry. A requester in this cat-
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egory must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are sought to further
scientific research and are not for a
commercial use.

(vi) Representative of the nmews media
or news media requester is any person or
entity that gathers information of po-
tential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an audi-
ence. The term ‘‘news’ means informa-
tion that is about current events or
that would be of current interest to the
public.

(vii) Review is the examination of a
record located in response to a request
to determine whether any portion of it
is exempt from disclosure. Review time
includes doing all that is necessary to
prepare the record for disclosure, such
as redacting the record and marking
any applicable exemptions. Review
time also includes time spent obtain-
ing and considering formal objections
to disclosure made by a submitter
under §200.83, but it does not include
time spent resolving legal or policy
issues regarding the application of ex-
emptions.

(viii) Search is the review, manually
or by automated means, of agency
records for the purpose of locating
those records that are responsive to a
request. Search time includes page-by-
page or line-by-line identification of
information within records and the
reasonable efforts expended to locate
and retrieve information from elec-
tronic records.

(38) Charging fees. In responding to
FOIA requests, the Office of FOIA
Services shall charge fees for the serv-
ices summarized in chart form in para-
graph (g)(3)(1) of this section and ex-
plained in paragraphs (g)(3)(ii) through
(v) of this section, unless fees are lim-
ited under paragraph (g)(4) of this sec-
tion or a waiver or reduction of fees
has been granted under paragraph
(2)(12) of this section.

(i) The four categories of requesters
and the chargeable fees for each are:

Requester category Search fees

Review fees Duplication fees

(A) Commercial use requesters ...............

Yes.



Securities and Exchange Commission

Requester category Search fees

(B) Educational and noncommercial sci- | No
entific institutions.
(C) Representatives of the news media .. | No

(D) All other requesters Yes (first 2 hours

free).

§200.80
Review fees Duplication fees

NO o Yes (first 100 pages, or equivalent vol-
ume, free).

|\ (o SO Yes (first 100 pages, or equivalent vol-
ume, free).

NO oo Yes (first 100 pages, or equivalent vol-
ume, free).

(ii) Search fees. (A) Search fees shall
be charged for all requests—other than
requests made by educational institu-
tions, noncommercial scientific insti-
tutions, or representatives of the news
media—subject to the limitations of
paragraph (g)(4) of this section. The Of-
fice of FOIA Services may charge for
time spent searching even if no respon-
sive records are located or it is deter-
mined that the records are entirely ex-
empt from disclosure. Search fees shall
be the direct costs of conducting the
search by agency employees.

(B) Requesters shall be charged the
direct costs associated with conducting
any search that requires the creation
of a new computer program to locate or
identify responsive records. Requesters
shall be notified of the costs associated
with creating and implementing such a
program and must agree to pay the as-
sociated costs before the costs may be
incurred.

(C) For requests that require the re-
trieval of agency records stored at a
Federal records center operated by the
National Archives and Records Admin-
istration (‘“NARA’’), additional costs
shall be charged in accordance with the
Transactional Billing Rate Schedule
established by NARA.

(iii) Review fees. Review fees shall be
charged to requesters who make com-
mercial use requests. Review fees shall
be assessed in connection with the ini-
tial review of the record, i.e., the re-
view agency employees conduct to de-
termine whether an exemption applies
to a particular record or portion of a
record. Also, if an exemption asserted
to withhold a record (or a portion
thereof) is deemed to no longer apply,
any costs associated with the re-review
of the records to consider the use of
other exemptions may be assessed as
review fees. Review fees shall be the di-
rect costs of conducting the review by
the involved employees. Review fees
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can be charged even if the records re-
viewed ultimately are not disclosed.

(iv) Search and review services (review
applies to commercial-use requesters
only). (A) The Office of FOIA Services
will establish and charge average rates
for the groups of employees’ salary
grades typically involved in the search
and review of records. Those groups
will consist of employees at:

(1) Grades SK-8 or below;

(2) Grades SK-9 to SK-13; and

(3) Grades SK-14 or above.

(B) The average rates will be based
on the hourly salary (i.e., basic salary
plus locality payment), plus 16 percent
for benefits, of employees who rou-
tinely perform search and review serv-
ices. The average hourly rates are list-
ed on the FOIA web page of the Com-
mission’s website at http:/www.sec.gov
and will be updated as salaries change.
Fees will be charged in quarter-hour
increments. No search fee or review fee
will be charged for a quarter-hour pe-
riod unless more than half of that pe-
riod is required for search or review.

(v) Duplication fees. Duplication fees
shall be charged to all requesters, sub-
ject to the limitations of paragraph
(2)(4) of this section. Fees for either a
photocopy or printout of a record (no
more than one copy of which need be
supplied) are identified on the FOIA
web page of the Commission’s website
at www.sec.gov. For copies of records
produced on tapes, disks, or other
media, the Office of FOIA Services
shall charge the direct costs of pro-
ducing the copy, including operator
time. Where paper documents must be
scanned to comply with a requester’s
preference to receive the records in an
electronic format, the requester shall
pay the direct costs associated with
scanning those materials. For all other
forms of duplication, the Office of
FOIA Services shall also charge the di-
rect costs.
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(4) Limitations on charging fees. (i) No
search or review fees will be charged
for requests by educational institu-
tions (unless the requests are sought
for a commercial use), noncommercial
scientific institutions, or representa-
tives of the news media.

(ii) Except for requesters seeking
records for a commercial use, the Of-
fice of FOIA Services shall provide
without charge the first 100 pages of
duplication (or the cost equivalent for
other media) and the first two hours of
search.

(iii) Fees will not be charged where
the costs of collecting and processing
the fee are likely to equal or exceed
the amount of the fee.

(iv) The Office of FOIA Services will
not assess search fees (or, in the case of
requests from representatives of the
news media or educational or non-
commercial scientific institutions, du-
plication fees) when 5 U.S.C.
562(a)(4)(A)(viii) prohibits the assess-
ment of those fees.

(5) Notice of anticipated fees. (i) When
the Office of FOIA Services determines
or estimates that the fees to be as-
sessed in accordance with this section
will exceed the amount it would cost
the Office of FOIA Services to collect
and process the fees, the Office of FOIA
Services shall notify the requester of
the actual or estimated amount of fees,
unless the requester has indicated a
willingness to pay fees as high as the
estimated fees. If only a portion of the
fee can be estimated readily, the Office
of FOIA Services shall advise the re-
quester accordingly. If the requester is
not a commercial use requester, the
notice shall specify that the requester
is entitled to the statutory entitle-
ments of 100 pages of duplication at no
charge and, if the requester is charged
search fees, two hours of search time at
no charge.

(ii) In cases in which a requester has
been notified that the actual or esti-
mated fees will amount to more than it
would cost the Office of FOIA Services
to collect and process the fees, or
amount to more than the amount the
requester indicated a willingness to
pay, the Office of FOIA Services will do
no further work on the request until
the requester commits in writing to
pay the actual or estimated total fee,
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or designates some amount of fees the
requester is willing to pay, or in the
case of a requester who is not a com-
mercial use requester, designates that
the requester seeks only that which
can be provided by the statutory enti-
tlements. The Office of FOIA Services
will toll the response period while it
notifies the requester of the actual or
estimated amount of fees and this time
will be excluded from the 20 working
day time limit (as specified in para-
graph (d)(2) of this section). The re-
quester’s agreement to pay fees must
be made in writing, must designate an
exact dollar amount the requester is
willing to pay, and must be received
within 30 calendar days from the date
of the notification of the fee estimate.
If the requester fails to submit an
agreement to pay the anticipated fees
within 30 calendar days from the date
of the Office of FOIA Services’ fee no-
tice, the Office of FOIA Services will
presume that the requester is no longer
interested in the records and notify the
requester that the request has been
closed.

(iii) The Office of FOIA Services shall
make available their FOIA Public Liai-
sons or other FOIA professionals to as-
sist any requester in reformulating a
request to meet the requester’s needs
at a lower cost.

(6) Charges for other services. Although
not required to provide special serv-
ices, if the Office of FOIA Services
chooses to do so as a matter of admin-
istrative discretion, the direct costs of
providing the service shall be charged.
Examples of such special services in-
clude certifying that records are true
copies, providing multiple copies of the
same document, or sending records by
means other than first class mail. The
cost for the attestation of records with
the Commission seal (i.e., certifying
records as true copies) is $4.00 per
record, which may be waived for
records certified electronically. Re-
quests for certified copies of records or
documents shall ordinarily be serviced
within 20 working days. Requests will
be processed in the order in which they
are received.

() Charging interest. The Office of
FOIA Services may begin to charge in-
terest on any unpaid bill starting on
the 31st calendar day following the
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date of billing the requester. Interest
charges shall be assessed at the rate
provided in 31 U.S.C. 3717 and accrue
from the date of the billing until the
payment is received. The Office of
FOIA Services shall take all steps au-
thorized by the Debt Collection Act of
1982, as amended, and the Commission’s
Rules Relating to Debt Collection to
effect payment, including offset, dis-
closure to consumer reporting agen-
cies, and use of collection agencies.

(8) Aggregating requests. If the Office
of FOIA Services reasonably believes
that a requester or a group of request-
ers acting in concert is attempting to
divide a request into a series of re-
quests for the purpose of avoiding fees,
the Office of FOIA Services may aggre-
gate those requests and charge accord-
ingly. Among the factors the Office of
FOIA Services shall consider in decid-
ing whether to aggregate are whether
the requests were submitted close in
time and whether the requests seek
documents about related matters. The
Office of FOIA Services may presume
that multiple requests that involve re-
lated matters made by the same re-
quester or a group of requesters within
a 30 calendar day period have been
made to avoid fees. For requests sepa-
rated by a longer period, the Office of
FOIA Services will aggregate them
only where it determines that aggrega-
tion is warranted in view of all the cir-
cumstances involved.

(9) Advance payments. (i) For requests
other than those described in para-
graphs (2)(9)(ii) and (iii) of this section,
the Office of FOIA Services shall not
require a requester to make advance
payment (i.e., payment made before the
Office of FOIA Services begins to proc-
ess or continues to work on a request).
Payment owed for work already com-
pleted (i.e., payment before copies are
sent to a requester) is not an advance
payment.

(ii) When the Office of FOIA Services
determines or estimates that a total
fee to be charged under this section
will exceed $250.00, it shall notify the
requester of the actual or estimated fee
and may require the requester to make
an advance payment of the entire an-
ticipated fee before beginning to proc-
ess the request. A notice under this
paragraph shall offer the requester an
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opportunity to discuss the matter with
the Office of FOIA Services’ FOIA Pub-
lic Liaisons or other FOIA profes-
sionals to modify the request in an ef-
fort to meet the requester’s needs at a
lower cost.

(iii) When a requester has previously
failed to pay a properly charged FOIA
fee to the Office of FOIA Services or
other Federal agency within 30 cal-
endar days of the date of billing, the
Office of FOIA Services shall notify the
requester that he or she is required to
pay the full amount due, plus any ap-
plicable interest, and to make an ad-
vance payment of the full amount of
any anticipated fee, before the Office of
FOIA Services begins to process a new
request or continues processing a pend-
ing request from that requester. Where
the Office of FOIA Services has a rea-
sonable basis to believe that a re-
quester has misrepresented the re-
quester’s identity to avoid paying out-
standing fees, it may require that the
requester provide proof of identity and
pay in advance.

(iv) When the Office of FOIA Services
requires advance payment or payment
due under paragraphs (g)(9)(ii) and (iii)
of this section, the Office of FOIA Serv-
ices will not further process the re-
quest until the required payment is
made. The Office of FOIA Services will
toll the processing of the request while
it notifies the requester of the ad-
vanced payment due and this time will
be excluded from the 20 working day
time limit (as specified in paragraph
(d)(2) of this section). If the requester
does not pay the advance payment
within 30 calendar days from the date
of the Office of FOIA Services’ fee no-
tice, the Office of FOIA Services will
presume that the requester is no longer
interested in the records and notify the
requester that the request has been
closed.

(10) Tolling. When necessary for the
Office of FOIA Services to clarify
issues regarding fee assessment with
the requester, the time limit for re-
sponding to a FOIA request is tolled
until the Office of FOIA Services re-
solves such issues with the requester.

(11) Other statutes specifically pro-
viding for fees. The fee schedule of this
section does not apply to fees charged
under any statute (except the FOIA)
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that specifically requires an agency to
set and collect fees for particular types
of records. In instances where records
responsive to a request are subject to a
statutorily-based fee schedule pro-
gram, the Office of FOIA Services shall
inform the requester how to obtain
records from that program. Provision
of such records is not handled under
the FOIA.

(12) Requirements for waiver or reduc-
tion of fees. (i) Records responsive to a
request will be furnished without
charge, or at a charge reduced below
that established under paragraph (g)(3)
of this section, if the requester asks for
such a waiver in writing and the Office
of FOIA Services determines, after con-
sideration of information provided by
the requester, that the requester has
demonstrated that:

(A) Disclosure of the requested infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government;
and

(B) Disclosure of the information is
not primarily in the commercial inter-
est of the requester.

(ii) In deciding whether disclosure of
the requested information is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government, the Office of
FOIA Services shall consider each of
the following four factors:

(A) The subject of the request: whether
the subject of the requested records
concerns the operations or activities of
the government. The subject of the re-
quested records must concern identifi-
able operations or activities of the
Federal Government, with a connec-
tion that is direct and clear, not re-
mote or attenuated.

(B) The informative value of the infor-
mation to be disclosed: whether the dis-
closure is likely to contribute to an un-
derstanding of government operations
or activities. The disclosable portions
of the requested records must be mean-
ingfully informative about government
operations or activities to be likely to
contribute to an increased public un-
derstanding of those operations or ac-
tivities. The disclosure of information
that already is in the public domain, in
either a duplicative or a substantially

68

17 CFR Ch. Il (4-1-20 Edition)

identical form, would not be likely to
contribute to such understanding.

(C) The contribution to an under-
standing of the subject by the public like-
ly to result from disclosure: whether dis-
closure of the requested information
will contribute to the understanding of
a reasonably broad audience of persons
interested in the subject, as opposed to
the individual understanding of the re-
quester. A requester’s expertise in the
subject area and ability and intention
to effectively convey information to
the public shall be considered. It shall
be presumed that a representative of
the news media satisfies this consider-
ation.

(D) The significance of the contribution
to public understanding: whether the
disclosure is likely to contribute sig-
nificantly to public understanding of
government operations or activities.
The public’s understanding of the sub-
ject in question prior to the disclosure
must be significantly enhanced by the
disclosure.

(iii) In deciding whether disclosure of
the requested information is primarily
in the commercial interest of the re-
quester, the Office of FOIA Services
shall consider the following factors:

(A) The existence and magnitude of a
commercial interest: whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure. The Office of FOIA Services
shall consider any commercial interest
of the requester (with reference to the
definition of ‘‘commercial use re-
quester” in paragraph (g)(2)(i) of this
section), or of any person on whose be-
half the requester may be acting, that
would be furthered by the requested
disclosure. Requesters shall be given an
opportunity to provide explanatory in-
formation regarding this consideration.

(B) The primary interest in disclosure:
whether the public interest is greater
than any identified commercial inter-
est in disclosure. The Office of FOIA
Services ordinarily shall presume that
where a news media requester has sat-
isfied the public interest standard, the
public interest will be the interest pri-
marily served by disclosure to that re-
quester. Disclosure to data brokers or
others who merely compile and market
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government information for direct eco-
nomic return shall not be presumed to
primarily serve the public interest.

(iv) If only a portion of the requested
records satisfies both the requirements
for a waiver or reduction of fees, a
waiver or reduction of fees will be
granted for only that portion.

(v) Requests for a waiver or reduction
of fees should address all the factors
identified in paragraphs (g)(12)(ii) and
(iii) of this section.

(vi) Denials of requests for a waiver
or reduction of fees are adverse deter-
minations (as defined in paragraph
(e)(2)(iii) of this section) and may be
appealed to the General Counsel in ac-
cordance with the procedures set forth
in paragraph (f) of this section.

83 FR 30327, June 27, 2018]

§200.81 Publication of interpretative,
no-action and certain exemption
letters and other written commu-
nications.

(a) Except as provided in paragraphs
(b) and (c) of this section, every letter
or other written communication re-
questing the staff of the Commission to
provide interpretative legal advice
with respect to any statute adminis-
tered by the Commission or any rule or
regulation adopted thereunder; or re-
questing a statement that, on the basis
of the facts stated in such letter or
other communication, the staff would
not recommend that the Commission
take any enforcement action; or re-
questing an exemption, on the basis of
the facts stated in such letter, from the
provisions of the Securities Exchange
Act of 1934 (15 U.S.C. T8a et seq.) or any
rule or regulation thereunder, where
the issuance of an order granting such
exemption does not require public no-
tice and an opportunity for hearing; to-
gether with any written response
thereto, shall be made available for in-
spection and copying by any person as
soon as practicable after the response
has been sent or given to the person re-
questing it.

(b) Any person submitting such letter
or other written communication may
also submit therewith a request that it
be accorded confidential treatment for
a specified period of time, not exceed-
ing 120 days from the date the re-
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sponse, together with a statement set-
ting forth the considerations upon
which the request for such treatment is
based. If the staff determines that the
request is reasonable and appropriate
it will be granted and the letter or
other communication will not be made
available for public inspection or copy-
ing until the expiration of the specified
period. If it appears to the staff that
the request for confidential treatment
should be denied, the staff shall so ad-
vise the person making the request and
such person may withdraw the letter or
other communication within 30 days
thereafter. In such case, no response
will be sent or given and the letter or
other communication shall remain in
the Commission’s files but will not be
made public. If such letter or other
communication is not so withdrawn, it
shall be deemed to be available for pub-
lic inspection and copying together
with any written response thereto.

NOTE: All letters or other written commu-
nications requesting interpretative advice, a
no-action position, or an exemption shall in-
dicate prominently, in a separate caption at
the beginning of the request, each section of
the Act and each rule to which the request
relates. If more than one section or rule is
involved, a separate copy of the request shall
be submitted for each section or rule in-
volved and an additional copy for the use of
the staff of the Commission.

(c) This section shall not apply, how-
ever, to letters of comment or other
communications relating to the accu-
racy or adequacy of any registration
statement, report, proxy, or informa-
tion statement or other document filed
with the Commission, or relating to
the extent to which such statement, re-
port, or document complies with any
applicable requirement. Further, this
section shall not apply to applications
or other written communications filed
pursuant to §240.24b-2 that relate to
objections to public disclosure of infor-
mation filed with the Commission or
any exchange.

[35 FR 17779, Nov. 19, 1970, as amended at 53
FR 12413, Apr. 14, 1988; 53 FR 32605, Aug. 26,
1988]
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§200.82 Public availability of mate-
rials filed pursuant to §240.14a-8(d)
and related materials.

Materials filed with the Commission
pursuant to Rule 14a-8(d) under the Se-
curities Exchange Act of 1934 (17 CFR
240.142-8(d)), written communications
related thereto received from any per-
son, and each related no-action letter
or other written communication issued
by the staff of the Commaission, shall be
made available to any person upon re-
quest for inspection or copying.

[37 FR 20558, Sept. 30, 1972]

§200.82a Public availability of mate-
rials filed pursuant to §240.14a-
11(g) and related materials.

Materials filed with the Commission
pursuant to Rule 14a-11(g) under the
Securities Exchange Act of 1934 (17
CFR 240.14a-11(g)), written communica-
tions related thereto received from in-
terested persons, and each related no-
action letter or other written commu-
nication issued by the staff of the Com-
mission, shall be made available to any
person upon request for inspection or
copying.

[75 FR 56780, Sept. 16, 2010]

§200.83 Confidential treatment proce-
dures under the Freedom of Infor-
mation Act.

(a) Purpose. This section provides a
procedure by which persons submitting
information in any form to the Com-
mission can request that the informa-
tion not be disclosed pursuant to a re-
quest under the Freedom of Informa-
tion Act, 5 U.S.C. 552. This section does
not affect the Commission’s right, au-
thority, or obligation to disclose infor-
mation in any other context. This sec-
tion is procedural only and does not
provide rights to any person or alter
the rights of any person under the
Freedom of Information Act or any
other applicable statute or regulation.

(b) Scope. The provisions of this sec-
tion shall apply only where no other
statute or Commission rule provides
procedures for requesting confidential
treatment respecting particular cat-
egories of information (see, e.g., 17T CFR
240.24b-2) or where the Commission has
not specified that an alternative proce-
dure be utilized in connection with a
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particular study, report, investigation,
or other matter. The provisions of this
section shall not apply to any record
which is contained in or is part of a
personnel, medical or similar file relat-
ing to a Commission member or em-
ployee which would normally be ex-
empt from disclosure pursuant to sec-
tion 552(b)(6) of title 5, U.S. Code.

(c) Written request for confidential
treatment to be submitted with informa-
tion. (1) Any person who, either volun-
tarily or pursuant to any requirement
of law, submits any information or
causes or permits any information to
be submitted to the Commission, which
information is entitled to confidential
treatment and for which no other spe-
cific procedure exists for according
confidential treatment, may request
that the Commission afford confiden-
tial treatment under the Freedom of
Information Act to such information
for reasons of personal privacy or busi-
ness confidentiality, or for any other
reason permitted by Federal law, and
should take all steps reasonably nec-
essary to ensure, as nearly as prac-
ticable, that at the time the informa-
tion is first received by the Commis-
sion (i) it is supplied segregated from
information for which confidential
treatment is not being requested, (ii) it
is appropriately marked as confiden-
tial, and (iii) it is accompanied by a
written request for confidential treat-
ment which specifies the information
as to which confidential treatment is
requested.

(2) A person who submits a record to
the Commission for which he or she
seeks confidential treatment must
clearly mark each page or segregable
portion of each page with the words
“Confidential Treatment Requested by
[name]” and an identifying number and
code, such as a Bates-stamped number.
In his or her written confidential treat-
ment request, the person must refer to
the record by identifying number and
code.

(3) In addition to giving a copy of any
written request for confidential treat-
ment to the Commission employee re-
ceiving the record in question, the per-
son requesting confidential treatment
must send a copy of the request (but
not the record) by mail to the Office of
Freedom of Information and Privacy
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Act Operations, SEC, 100 F Street, NE.,
Washington, DC 20549. The legend
“FOIA Confidential Treatment Re-
quest’” must clearly and prominently
appear on the top of the first page of
the written request, and the written re-
quest must contain the name, address,
and telephone number of the person re-
questing confidential treatment. The
person requesting confidential treat-
ment is responsible for informing the
Office of Freedom of Information and
Privacy Act Operations promptly of
any changes in address, telephone num-
ber, or representation.

(4) In some circumstances, such as
when a person is testifying in the
course of a Commission investigation
or providing a record requested in the
course of a Commission examination or
inspection, it may be impracticable to
submit a written request for confiden-
tial treatment at the time the record is
first given to the Commission. In no
circumstances can the need to comply
with the requirements of this section
justify or excuse any delay in submit-
ting any record to the Commission.
The person testifying or otherwise sub-
mitting the record must inform the
Commission employee receiving it, at
the time the record is submitted or as
soon thereafter as possible, that he or
she is requesting confidential treat-
ment. The person must then submit a
written confidential treatment request
within 30 days from the date of the tes-
timony or the submission of the record.
Any confidential treatment request
submitted under this paragraph must
also comply with paragraph (c)(3) of
this section.

(5) Where confidential treatment is
requested by the submitter on behalf of
another person, the request must iden-
tify that person and provide the tele-
phone number and address of that per-
son or the person’s responsible rep-
resentative if the submitter would be
unable to provide prompt substan-
tiation of the request at the appro-
priate time.

(6) No determination on a request for
confidential treatment will be made
until the Office of Freedom of Informa-
tion and Privacy Act Operations re-
ceives a request for disclosure of the
record.
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(7) A confidential treatment request
will expire ten years from the date the
Office of Freedom of Information and
Privacy Act Operations receives it, un-
less that Office receives a renewal re-
quest before the confidential treatment
request expires. The renewal request
must be sent by mail to the Office of
Freedom of Information and Privacy
Act Operations, SEC, 100 F Street, NE.,
Washington, DC 20549, and must clearly
identify the record for which confiden-
tial treatment is sought. A renewal re-
quest will likewise expire ten years
from the date that Office receives it,
unless that Office receives another
timely renewal request which complies
with the requirements of this para-
graph.

(8) A confidential treatment request
shall be nonpublic. If an action is filed
in a Federal court, however, by either
the Freedom of Information Act re-
quester (under 5 U.S.C. 552(a)(4) and
§200.80(f)) or by the confidential treat-
ment requester (under paragraph (e)(5)
of this section), the confidential treat-
ment request may become part of the
court record.

(d) Substantiation of request for con-
fidential treatment. (1) If it is deter-
mined that records which are the sub-
ject of a request for access under the
Freedom of Information Act are also
the subject of a request for confidential
treatment under this rule and no other
grounds appear to exist which would
justify the withholding of the records
[e.g., Freedom of Information Act Ex-
emption 7(A), 5 U.S.C. 552(b)(7)(A)], the
Commission’s Freedom of Information
Act Officer promptly shall so inform
the person requesting confidential
treatment or, in the case of a request
made on behalf of a person other than
the submitter, the person identified as
able to provide substantiation, by tele-
phone, facsimile or certified mail and
require that substantiation of the re-
quest for confidential treatment be
submitted in ten calendar days. Failure
to submit a written substantiation
within ten calendar days from the time
of notification, or any extension there-
of, may be deemed a waiver of the con-
fidential treatment request and the
confidential treatment requester’s
right to appeal an initial decision de-
nying confidential treatment to the
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Commission’s General Counsel as per-
mitted by paragraph (e) of this section.
(2) Substantiation of a request for
confidential treatment shall consist of
a statement setting forth, to the ex-
tent appropriate or necessary for the
determination of the request for con-
fidential treatment, the following in-
formation regarding the request:

(i) The reasons, concisely stated and
referring to specific exemptive provi-
sions of the Freedom of Information
Act, why the information should be
withheld from access under the Free-
dom of Information Act;

(ii) The applicability of any specific
statutory or regulatory provisions
which govern or may govern the treat-
ment of the information;

(iii) The existence and applicability
of any prior determinations by the
Commission, other Federal agencies, or
a court, concerning confidential treat-
ment of the information;

(iv) The adverse consequences to a
business enterprise, financial or other-
wise, that would result from disclosure
of confidential commercial or financial
information, including any adverse ef-
fect on the business’ competitive posi-
tion;

(v) The measures taken by the busi-
ness to protect the confidentiality of
the commercial or financial informa-
tion in question and of similar infor-
mation, prior to, and after, its submis-
sion to the Commission;

(vi) The ease or difficulty of a com-
petitor’s obtaining or compiling the
commercial or financial information;

(vii) Whether the commercial or fi-
nancial information was voluntarily
submitted to the Commission and, if
so, whether and how disclosure of the
information would tend to impede the
availability of similar information to
the Commission;

(viii) The extent, if any, to which
portions of the substantiation of the
request for confidential treatment
should be afforded confidential treat-
ment; and

(ix) Such additional facts and such
legal and other authorities as the re-
questing person may consider appro-
priate.

(e) Appeal from initial determination
that confidential treatment is not war-
ranted. (1) In a preliminary decision,
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which shall be sent by mail or fac-
simile, or both, the Office of Freedom
of Information and Privacy Act Oper-
ations will inform the confidential
treatment requester whether it intends
to grant confidentiality in whole or in
part and give the requester ten cal-
endar days from the date of the pre-
liminary decision to submit supple-
mental arguments if the requester dis-
agrees with the preliminary decision. A
final decision, which shall also be sent
by mail or facsimile, or both, no sooner
than ten calendar days from the date of
the preliminary decision, shall inform
the Freedom of Information Act re-
quester and the confidential treatment
requester of his or her right to appeal
an adverse decision to the Commis-
sion’s General Counsel within ten cal-
endar days from the date of the final
decision. Records, which the Freedom
of Information and Privacy Act Officer
determines to be releasable, may be re-
leased to the Freedom of Information
Act requester ten calendar days after
the date of the final decision. However,
if within those ten calendar days, the
Freedom of Information and Privacy
Act Officer receives an appeal from the
confidential treatment requester, he or
she shall inform the Freedom of Infor-
mation Act requester that an appeal is
pending and that the records will not
be released until the appeal is resolved.

(2) Any appeal of a denial of a request
for confidential treatment shall be in
writing, and shall be clearly and promi-
nently identified on the envelope or
other cover and at the top of the first
page by the legend ‘‘FOIA Confidential
Treatment Appeal.”” The appeal must
be sent by mail to the Office of Free-
dom of Information and Privacy Act
Operations, SEC, 100 F Street, NE.,
Washington, DC 20549, or by facsimile
(202-772-9337). A copy of the appeal
must be mailed to the General Counsel,
Securities and Exchange Commission,
100 F Street, NE., Washington, DC
20549. The person requesting confiden-
tial treatment may supply additional
substantiation of the request for con-
fidential treatment in connection with
the appeal to the General Counsel.

(3) The General Counsel shall have
the authority to consider all appeals
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from decisions of the Freedom of Infor-
mation Act Officer with respect to con-
fidential treatment. All appeals taken
under this section will be considered by
the General Counsel as expeditiously as
circumstances permit. Although other
procedures may be employed, to the ex-
tent possible, the General Counsel will
decide the matter on the basis of the
affidavits and other documentary evi-
dence submitted by the interested per-
sons and such other information as is
brought to the attention of the General
Counsel. The General Counsel shall
also have the authority to enter and
vacate stays under the circumstances
set forth in paragraph (e)(5) of this sec-
tion. In appropriate cases the General
Counsel may, in his or her sole and un-
fettered discretion, refer appeals and
questions concerning stays under para-
graph (e)(5) of this section to the Com-
mission for decision.

(4) If it is determined that confiden-
tial treatment is not warranted with
respect to all or any part of the infor-
mation in question, the person request-
ing confidential treatment will be so
informed by telephone, if possible, with
a facsimile or certified mail letter di-
rected to the person’s last known ad-
dress. Disclosure of the information
under the Freedom of Information Act
will occur ten calendar days after no-
tice to the person requesting confiden-
tial treatment, subject to any stay en-
tered pursuant to paragraph (e) (5) of
this section.

(5) If within that ten calendar day pe-
riod the General Counsel has been noti-
fied that the person requesting con-
fidential treatment has commenced an
action in a Federal court concerning
the determination to make such infor-
mation publicly available, the General
Counsel will stay making the public
disclosure of the information pending
final judicial resolution of the matter.
The General Counsel may vacate a stay
under this section either on his or her
own motion or at the request of a per-
son seeking access to the information
under the Freedom of Information Act.
If the stay is vacated, the information
will be released under the Freedom of
Information Act ten calendar days
after the person requesting confiden-
tial treatment is notified of this action
by telephone, if possible, with a fac-
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simile or certified mail letter sent to
the person’s last known address, unless
the court orders otherwise.

(f) Initial determination that confiden-
tial treatment is warranted. If it is deter-
mined by the Commission’s Freedom of
Information Act Officer that confiden-
tial treatment is warranted, the person
submitting the information and the
person requesting access to the infor-
mation under the Freedom of Informa-
tion Act will be so informed by mail.
The person requesting access, pursuant
to the Freedom of Information Act,
will also be informed of the right to ap-
peal the determination to the General
Counsel. Any such appeal must be
taken in accordance with the provi-
sions of the Freedom of Information
Act and Commission rules thereunder.
See 17 CFR 200.80(f).

(g) Confidential treatment request and
substantiation as mnonpublic. Any con-
fidential treatment request and sub-
stantiation of it shall be nonpublic. If
an action is filed in a Federal court,
however, by the Freedom of Informa-
tion Act requester (under 5 U.S.C.
552(a)(4) and §200.80(f)) or by the con-
fidential treatment requester (under
paragraph (e)(b) of this section), both
the request and substantiation may be-
come part of the public court record.

(h) Effect of no prior request for con-
fidentiality. (1) If access is requested
under the Freedom of Information Act
to information which is submitted to
the Commission on or after October 20,
1980 with respect to which no request
for confidential treatment has been
made pursuant to either paragraph
(c)(1) or (c)(b) of this section, it will be
presumed that the submitter of the in-
formation has waived any interest in
asserting an exemption from disclosure
under the Freedom of Information Act
for reasons of personal privacy or busi-
ness confidentiality, or for other rea-
sons.

(2) Notwithstanding paragraph (h)(1)
of this section, in appropriate -cir-
cumstances, any person who would be
affected by the public disclosure of in-
formation under the Freedom of Infor-
mation Act may be contacted by Com-
mission personnel to determine wheth-
er the person desires to make a request
for confidential treatment. Any re-
quest for confidential treatment that is
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asserted in response to such inquiry
shall be made in accordance with pro-
visions of this section.

(i) Extensions of time limits. Any time
limit under this section may be ex-
tended in the discretion of the Com-
mission, the Commission’s General
Counsel, or the Commission’s Freedom
of Information Act Officer for good
cause shown.

(j) Electronic filings. Confidential
treatment requests shall be submitted
in paper format only, whether or not
the person making the request is an
electronic filer.

(k) In their discretion, the Commis-
sion, the Commission’s General Coun-
sel, and the Freedom of Information
Act Officer may use alternative proce-
dures for considering requests for con-
fidential treatment.

[45 FR 62421, Sept. 19, 1980, as amended at 47
FR 20289, May 12, 1982; 58 FR 14659, Mar. 18,
1993; 656 FR 55184, 55185, Sept. 13, 2000; 73 FR
32225, June 5, 2008; 84 FR 50738, Sept. 26, 2019]

Subpart E [Reserved]

Subpart F—Code of Behavior
Governing Ex Parte Commu-
nications Between Persons
Outside the Commission and
Decisional Employees

AUTHORITY: 15 U.S.C. T7s, T7sss, 78w, 80a-37,
80b-11, and 7202; and 5 U.S.C. 557.

§200.110 Purpose.

This code is adopted in conformity
with section 4 of the Government in
the Sunshine Act, Pub. L. 94409, and is
designed to insulate the administrative
process from improper influence.

[42 FR 14690, Mar. 16, 1977]

§200.111 Prohibitions;
definitions.

(a) Prohibited communications. In any
agency proceeding which is subject to
this subpart, except to the extent re-
quired for the disposition of ex parte
matters as authorized by law:

(1) No interested person outside the
agency shall make or knowingly cause
to be made to any member of the Com-
mission or decisional employee an ex
parte communication relevant to the
merits of the proceeding; and

application;
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(2) No member of the Commission or
decisional employee shall make or
knowingly cause to be made to any in-
terested person outside the agency an
ex parte communication relevant to
the merits of the proceeding.

(b) Proceedings to which prohibitions
apply. This subpart shall apply to all
proceedings subject to 5 U.S.C. 557(a),
including suspension proceedings insti-
tuted pursuant to the provisions of
Regulations A, B, E, and F of the Secu-
rities Act of 1933 (§230.251 et seq. of this
chapter), all review proceedings insti-
tuted pursuant to section 19(g) of the
Securities Exchange Act of 1934, and all
other proceedings where an evidentiary
hearing has been ordered pursuant to a
statutory provision or rule of the Com-
mission and where the action of the
Commission must be taken on the basis
of an evidentiary record. In addition,
this subpart shall apply to any other
proceeding in which the Commission so
orders.

(c) Period during which prohibitions
apply. (1) The prohibitions in §200.111
(a) shall begin to apply when the Com-
mission issues an order for hearing;
Provided,

(i) That in suspension proceedings
pursuant to Regulations A, B, E and F
of the Securities Act of 1933 (§230.251 et
seq. of this chapter), these prohibitions
shall commence when the Commission
enters an order temporarily suspending
the exemption; and

(ii) That in proceedings under section
19(d) of the Securities Exchange Act of
1934, 15 U.S.C. 78s(d), these prohibitions
shall commence at the time that a
copy of an application for review has
been filed with the Commission and
served on the self-regulatory organiza-
tion.

(iii) That in proceedings under Title I
of the Sarbanes-Oxley Act of 2002, 15
U.S.C. 7211-7219, these prohibitions
shall commence at the time that a
copy of an application for review has
been filed with the Commission and
served on the Public Company Ac-
counting Oversight Board; and

(iv) In no case shall the prohibitions
in §200.111(a) begin to apply later than
the time at which a proceeding is no-
ticed for hearing unless the person re-
sponsible for the communication has
knowledge that it will be noticed, in



Securities and Exchange Commission

which case the prohibitions shall apply
beginning at the time of his or her ac-
quisition of such knowledge.

(2) The prohibitions in §200.111(a)
shall continue until the time to file a
petition for rehearing from the final
order of the Commission has expired.
In the event a petition for rehearing is
filed, these prohibitions shall cease if
and when the petition for rehearing is
denied.

(3) The Commission may, by specific
order entered in a particular pro-
ceeding, determine that these prohibi-
tions shall commence from some date
earlier than the time specified in this
paragraph (c) or shall continue until a
date subsequent to the time specified
herein.

(d) Definitions. As used in this sub-
part:

(1) Ex parte communication means an
oral or written communication not on
the public record with respect to which
reasonable prior notice to all partici-
pants to the proceeding is not given,
but it shall not include requests for
status reports on any matter or pro-
ceeding. In addition, an ex parte com-
munication shall not include:

(i) Any written communication of
which copies are served by the commu-
nicator contemporaneously with the
transmittal of the communication in
accordance with requirements of Rule
150 of the Commission’s Rules of Prac-
tice, §201.150 of this chapter, upon all
participants to the proceeding (includ-
ing the interested Division or Office of
the Commission); or

(ii) Any oral communication where 48
hours advance written notice is given
to all participants to the proceeding
(including the interested division of
the Commission).

(2) Participants to the proceeding
means all parties to the proceeding (in-
cluding the interested Division or Of-
fice of the Commission) and any other
persons who have been granted limited
participation pursuant to the provi-
sions of Rule 210(c) of the Commission’s
Rules of Practice, §201.210(c) of this
chapter.

(3) Decisional employee means: (i) The
administrative law judge assigned to
the proceeding in question; and

(ii) All members of the staff of the
Office of Opinions and Review; and
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(iii) The legal and executive assist-
ants to members of the Commission;
and

(iv) Any employee of the Commission
who has been specifically named by
order of the administrative law judge
or the Commission in the proceeding to
assist thereafter in making or recom-
mending a particular decision; and

(v) Any other employee of the Com-
mission who is, or may reasonably be
expected to be, involved in the
decisional process of the proceeding.

[42 FR 14690, Mar. 16, 1977, as amended at 60
FR 32795, June 23, 1995; 69 FR 13175, Mar. 19,
2004]

§200.112 Duties of recipient; notice to
participants.

(a) Duties of recipient. A member of
the Commission or decisional employee
who receives, or who make or know-
ingly causes to be made, a communica-
tion prohibited by this section, or who
receives or makes a communication
which he or she concludes should, in
fairness, be brought to the attention of
all participants to the proceeding, shall
transmit to the Commission’s Sec-
retary, who shall place on the public
record of the proceeding:

(1) All such written communications;
and

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (a) (1) and (2) of this sec-
tion.

(b) Notice to participants. The Sec-
retary shall send copies of the commu-
nication to all participants to the pro-
ceeding with respect to which it was
made, and shall notify the communi-
cator of the provisions of this code pro-
hibiting ex parte communications. If
the communications are from persons
other than participants to the pro-
ceedings or their agents, and the Sec-
retary determines that it would be too
burdensome to send copies of the com-
munications to all participants be-
cause: (1) The communications are so
voluminous, or (2) the communications
are of such borderline relevance to the
issues of the proceedings, or (3) the par-
ticipants to the proceeding are so nu-
merous, the Secretary may, instead,
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notify the participants that the com-
munications have been received, placed
in the file, and are available for exam-
ination.

(c) Post decisional communications.
Any Commission member or decisional
employee who receives a communica-
tion which would be prohibited by this
Code, but for the fact that it was re-
ceived subsequent to the date when the
prohibitions imposed hereby have
ceased to apply, shall comply with the
provisions of §200.112(a) with respect to
such communication in the event that
he or she is to act in a decisional ca-
pacity in the same proceeding pursuant
to remand where he or she concludes,
in fairness, that such communication
should be brought to the attention of
all participants to the proceeding.

[42 FR 14691 Mar. 16, 1977]

§200.113 Opportunity to

interception.

respond;

(a) Opportunity to respond. All partici-
pants to a proceeding may respond to
any allegations or contentions con-
tained in a prohibited ex parte commu-
nication placed in the public record in
accordance with §200.112. Such re-
sponses shall be included in the public
record.

(b) Interception of communications. All
written communications addressed to
the Commission respecting a pro-
ceeding will be deemed to be commu-
nications to the staff of the interested
division and will be directed to that di-
vision by the Commission’s mail room.
A Commission member or decisional
employee may instruct any of his as-
sistants who are nondecisional employ-
ees to intercept any communication di-
rected to him which might appear to
violate this Code and authorize them
either to transmit any such written
communication to the staff of the in-
terested division of the Commission, if
it appears from the contents of the
communication that the intent of the
sender is consistent with such action,
or to return the communication to the
sender.

[28 FR 4447, May 3, 1963, as amended at 42 FR
14691, Mar. 16, 1977]
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§200.114 Sanctions.

(a) Discipline of persons practicing be-
fore the Commission. The Commission
may, to the extent not prohibited by
law, censure, suspend, or revoke the
privilege to practice before it of any
person who makes, or solicits the mak-
ing of, an unauthorized ex parte com-
munication.

(b) Adverse action on claim. Upon re-
ceipt of a communication knowingly
made or knowingly caused to be made
by a party in violation of this subpart,
the Commission, administrative law
judge, or other employee presiding at
the hearing may, to the extent con-
sistent with the interests of justice and
the policy of the underlying statutes,
require the party to show cause why
his claim or interest in the proceeding
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation.

(c) Discipline of Commission employees.
The Commission may censure, suspend,
or dismiss any Commission employee
who violates the prohibitions or re-
quirements of this Code.

[28 FR 4447, May 3, 1963, as amended at 42 FR
14691, Mar. 16, 1977]

Subpart G—Plan of Organization
and Operation Effective Dur-
ing Emergency Conditions

AUTHORITY: 15 U.S.C. T7s, 78d, 78d-1, 78w,
T7sss, 80a—37, 80b-11; Reorganization Plan No.
10 of 1950 (15 U.S.C. 78d nt).

SOURCE: 28 FR 6970, July 9, 1963, unless oth-
erwise noted.

§200.200 Purpose.

This subpart describes the plan of or-
ganization and operation which will be
observed by the Securities and Ex-
change Commission in discharging its
duties and responsibilities in the event
of emergency conditions as defined in
the following section.

[28 FR 6970, July 9, 1963, as amended at 71 FR
33386, June 9, 2006; 71 FR 35730, June 21, 2006]
§200.201 General provisions.

(a) For purpose of this subpart, a per-
son shall be considered unavailable or
incapacitated in any situation and
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from any cause that prevents the per-
son from assuming or performing on a
timely basis his or her authorized du-
ties, roles, or responsibilities of office,
whether from a primary or alternate
facility, or any other location.

(b) For purpose of this subpart, emer-
gency conditions shall be deemed to
commence upon the occurrence, or the
imminent threat of the occurrence, of a
natural or man-made disturbance, in-
cluding, but not limited to, an armed
attack against the United States, its
territories or possessions, terrorist at-
tack, civil disturbance, fire, pandemic,
hurricane, or flood, that results in, or
threatens imminently to result in, a
substantial disruption of the organiza-
tion or operations of the Commission.
Such conditions shall be deemed to
continue until the Commission shall,
by notice or older, resume its normal
organization and operations, whether
at its headquarters in Washington, DC
or elsewhere.

[71 FR 33386, June 9, 2006]

§200.202 Offices, and information and
submittals.

(a) During emergency conditions, the
location or headquarters of the Com-
mission shall be as designated by the
Chairman or his successor. The loca-
tion of each Regional Office of the
Commission, if different from the nor-
mal location, shall be as designated by
the Chairman of the Commission or his
successor, or in the absence of commu-
nications with him, by the Regional
Director for the area or his acting suc-
Cessor.

(b) During emergency conditions, all
formal or informal requests, filings, re-
ports, or other submittals shall be sub-
mitted to the Commission as permitted
in non-emergency conditions, unless
the Chairman or his or her successor
acting pursuant to §200.203(c)(1) of this
subpart specifies another means or lo-
cation for submission of such requests,
filings, reports, or other submittals, by
a notice that is disseminated through a
method (or combination of methods)
that is reasonably designed to provide
broad distribution of the information
to the public.

[28 FR 6970, July 9, 1963, as amended at 59 FR

5944, Feb. 9, 1994; 71 FR 33387, June 9, 2006; 73
FR 32225, June 5, 2008]
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§200.203 Organization,
tions of authority.

(a) During emergency conditions, the
respective functions and responsibil-
ities of the Commissioners, the Chair-
man of the Commission, and the staff
members shall be, to the extent pos-
sible, as set forth in Subpart A of this
part (§200.1 et seq.).

(b) Action for and in the name of the
Commission taken pursuant to this
subpart by one or more Commissioners
or by a successor as designated in this
section shall mean and include the del-
egated authority to act for the unavail-
able or incapacitated Commissioners.

(c) Pursuant to the statutes gov-
erning the Commission, to Reorganiza-
tion Plan No. 10 of 1950, and to Pub. L.
100-181, section 308(b), 101 Stat. 1249
(1987), the following automatic delega-
tion of authority is made to provide
continuity in the event of an emer-
gency:

(1) In the event of the unavailability
or incapacity of the Chairman of the
Commission during emergency condi-
tions, the authority of the Chairman to
govern the affairs of the Commission
and to act for the Commission, as pro-
vided for by law and by delegation from
the Commission, will pass to the avail-
able person highest on the following
list, until such time as the Chairman is
no longer unavailable or incapacitated,
or a successor Chairman has assumed
office pursuant to Section 4 of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78d) and Reorganization Plan No. 10 of
1950 (15 FR 3175, 64 Stat. 1265):

(i) The Commissioners in order of se-
niority.

(ii) The General Counsel.

(iii) The Division Directors in the
order designated by the Chairman in
the most recent designation prior to
the commencement of emergency con-
ditions, or if no such designation has
occurred, in order of seniority.

(iv) The Regional Directors in the
order designated by the Chairman in
the most recent designation prior to
the commencement of emergency con-
ditions, or if no such designation has
occurred, in order of seniority.

(2) If and when a commissioner pre-
viously incapacitated or otherwise un-
available, again becomes available, he
shall thereupon have all the powers

and delega-
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and functions he would have had if he
had not been incapacitated or other-
wise unavailable.

(d) Actions taken for and in the name
of the Commission as described above
shall be effective immediately or as
specified by the successor acting, but
shall be subject to reconsideration by
the Commissioners when the Commis-
sion has been reconstituted and is func-
tioning.

(e) Except as may be determined oth-
erwise by the Chairman or his suc-
cessor, the duties of each head of a di-
vision or office of the Commission shall
be discharged, in the event of the un-
availability or incapacity of such per-
son during emergency conditions, by
the available staff member next in line
of succession. The head of each division
or office shall designate the line of suc-
cession within his division or office. If
no such designation has been made or
the designatee is unavailable, such du-
ties shall be assumed by the available
subordinate officer or employee in the
particular division or office who is
highest in grade and in the event that
there is more than one such person, in
length of service with the Commission.
A person who discharges or assumes
the duties of the head of a division or
office pursuant to this subsection is
hereby delegated, throughout the pe-
riod of the unavailability or incapacity
of the head of the division or office dur-
ing the emergency conditions, all of
the functions that the Commission has
delegated to the head of the division or
office.

[28 FR 6970, July 9, 1963, as amended at 28 FR
7672, July 27, 1963; 28 FR 14493, Dec. 31, 1963;
54 FR 40862, Oct. 4, 1989; 59 FR 5945, Feb. 9,
1994; 71 FR 33387, June 9, 2006; 73 FR 32225,
June 5, 2008]

§200.204 Personnel, fiscal, and service
functions.

In the event of the unavailability or
incapacity of the appropriate staff offi-
cer or his or her successor during emer-
gency conditions, authority to effect
temporary appointments of such addi-
tional officers and employees, to clas-
sify and allocate positions to their
proper grades, to issue travel orders,
and to effect emergency purchases of
supplies, equipment and services shall
be exercised by the respective Regional
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Directors, their deputies, or staff in
line of succession, as may be required
for the discharge of the lawful duties of
the respective offices.

[28 FR 6970, July 9, 1963, as amended at 59 FR
5945, Feb. 9, 1994; 71 FR 33387, June 9, 2006; 73
FR 32225, June 5, 2008]

§200.205 Effect upon existing Commis-
sion organization, delegations, and
rules.

Except as otherwise provided herein,
all outstanding Commission organiza-
tional statements, delegations of au-
thority, orders, rules and regulations
shall remain in force and effect during
emergency conditions, subject to all
lawful requirements and such changes
as may be authorized by or in the name
of the Chairman or the Commission.

[28 FR 6970, July 9, 1963, as amended at 71 FR
33387, June 9, 2006]

Subpart H—Regulations Pertaining
to the Privacy of Individuals
and Systems of Records Main-
tained by the Commission

AUTHORITY: 5 U.S.C. 552a(f), unless other-
wise noted.

Section 200.312 is also issued under Pub. L.
93-579, sec. k, 5 U.S.C. 552a(k).

Section 200.313 is also issued under Pub. L.
93-579, sec. j, 5 U.S.C. 552a(j) and sec. k, 5
U.S.C. 552a(k).

SOURCE: 40 FR 44068, Sept. 24, 1975, unless
otherwise noted.

§200.301 Purpose and scope.

(a) The Privacy Act of 1974, Pub. L.
93-579, 88 Stat. 1896, is based, in part,
on the finding by Congress that ‘in
order to protect the privacy of individ-
uals identified in information systems
maintained by Federal agencies, it is
necessary and proper for the Congress
to regulate the collection, mainte-
nance, use, and dissemination of infor-
mation by such agencies.”” To achieve
this objective the Act, among other
things, provides, with some exceptions,
that Federal agencies shall advise an
individual upon request whether
records maintained by the agency in a
system of records pertain to the indi-
vidual and shall grant the individual
access to such records. The Act further
provides that individuals may request
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amendments or corrections to records
pertaining to them that are main-
tained by the agency, and that the
agency shall either grant the requested
amendments or set forth fully its rea-
sons for refusing to do so.

(b) The Securities and Exchange
Commission, pursuant to subsection (f)
of the Privacy Act, adopts the fol-
lowing rules and procedures to imple-
ment the provisions of the Act summa-
rized above, and other provisions of the
Act. These rules and procedures are ap-
plicable to all requests for information,
access or amendment to records per-
taining to an individual that are con-
tained in any system of records that is
maintained by the Commission.

§200.302 Definitions.

The following definitions shall apply
for purposes of this subpart:

(a) The terms individual, maintain,
record, system of records, and routine use
are defined for purposes of these rules
as they are defined in 5 U.S.C.
552a(a)(2), (a)(3), (a)(4), (a)(5), and (a)(6).

(b) Commission means the Securities
and Exchange Commission.

§200.303 Times, places and require-
ments for requests pertaining to in-
dividual records in a record system
and for the identification of individ-
uals making requests for access to
the records pertaining to them.

(a) Place to make request. Any request
by an individual to be advised whether
any system of records maintained by
the Commission and named by the indi-
vidual contains a record pertaining to
him or her, or any request by an indi-
vidual for access to a record pertaining
to him or her that is contained in a
system of records maintained by the
Commission, shall be submitted by
mail to the Office of Freedom of Infor-
mation and Privacy Act Operations,
SEC, 100 F Street, NE., Washington, DC
20549, or by facsimile (202-772-9337). All
requests will be required to be put in
writing and signed by the individual
making the request. In the case of re-
quests for access that are made by
mail, the envelope should be clearly
marked ‘“‘Privacy Act Request.”

(1) Information to be included in re-
quests. Bach request by an individual
concerning whether the Commission
maintains in a system of records a
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record that pertains to him, or for ac-
cess to any record pertaining to the in-
dividual that is maintained by the
Commission in a system of records,
shall include such information as will
assist the Commission in identifying
those records as to which the indi-
vidual is seeking information or ac-
cess. Where practicable, the individual
should identify the system of records
that is the subject of his request by ref-
erence to the Commission’s notices of
systems of records, which are published
in the FEDERAL REGISTER, as required
by section (e)(4) of the Privacy Act, 5
U.S.C. b52a(e)(4). Where a system of
records is compiled on the basis of a
specific identification scheme, the indi-
vidual should include in his request the
identification number or other identi-
fier assigned to him. In the event the
individual does not know the specific
identifier assigned to him, he shall pro-
vide other information, including his
full name, address, date of birth and
subject matter of the record, to aid in
processing his request. If additional in-
formation is required before a request
can be processed, the individual shall
be so advised.

(2) Verification of identity. When the
fact of the existence of a record is not
required to be disclosed under the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, or when a record as to which
access has been requested is not re-
quired to be disclosed under that Act,
the individual seeking the information
or requesting access to the record shall
be required to verify his or her identity
before access will be granted or infor-
mation given. For this purpose, indi-
viduals shall appear at the Office of
Freedom of Information and Privacy
Act Operations, SEC, 100 F Street, NE.,
Washington, DC 20549, during normal
business hours of 9 a.m. to 5:30 p.m.
E.S.T., Monday through Friday, or at
one of the Commission’s Regional Of-
fices. The addresses and business hours
of those offices are listed below:

Atlanta Regional Office—3475 Lenox Road,
NE., Suite 1000, Atlanta, GA 30326-1232. Office
hours—9 a.m. to 5:30 p.m. E.T.

Boston Regional Office—33 Arch Street,
23rd Floor, Boston, MA 02110-1424. Office
hours—9 a.m. to 5:30 p.m. E.T.

Chicago Regional Office—175 West Jackson
Boulevard, Suite 900, Chicago, IL 60604-2908.
Office hours—8:45 a.m. to 5:156 p.m. C.T.
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Denver Regional Office—1801 California
Street, Suite 1500, Denver, CO 80202-2656. Of-
fice hours—8 a.m. to 4:30 p.m. M.T.

Fort Worth Regional Office—Burnett
Plaza, Suite 1900, 801 Cherry Street, Unit #18,
Fort Worth, TX 76102-6882. Office hours—38:30
a.m. to 5 p.m. C.T.

Los Angeles Regional Office—5670 Wilshire
Boulevard, 11th Floor, Los Angeles, CA 90036—
3648. Office hours—8:30 a.m. to 56 p.m. P.T.

Miami Regional Office—801 Brickell Ave-
nue, Suite 1800, Miami, FL 33131-4901. Office
hours—9 a.m. to 5:30 p.m. E.T.

New York Regional Office—3 World Finan-
cial Center, Suite 400, New York, NY 10281-
1022. Office hours—9 a.m. to 5:30 p.m. E.T.

Philadelphia Regional Office—701 Market
Street, Suite 2000, Philadelphia, PA 19106—
1532. Office hours—9 a.m. to 5:30 p.m. E.T.

Salt Lake City Regional Office—15 W.
South Temple Street, Suite 1800, Salt Lake
City, UT 84101-1573. Office hours—8 a.m. to
4:30 p.m. M.T.

San Francisco Regional Office—44 Mont-
gomery Street, Suite 2600, San Francisco, CA
94104-4716. Office hours—8:30 a.m. to 5 p.m.
P.T.

None of the Commission’s offices is open
on Saturday, Sunday or the following legal
holidays: New Year’s Day, Martin Luther
King, Jr.’s Birthday, Presidents’ Day, Memo-
rial Day, Independence Day, Labor Day, Vet-
erans’ Day, Columbus Day, Thanksgiving
Day, and Christmas Day.

(3) Methods for verifying identity—ap-
pearance in person. An individual seek-
ing information as to records per-
taining to him or access to those
records shall furnish documentation
that may reasonably be relied on to es-
tablish the individual’s identity. Such
documentation might include a wvalid
birth certificate, driver’s license, em-
ployee or military identification card,
or medicare card.

(4) Method for verifying identity by
mail. Where an individual cannot ap-
pear at one of the Commission’s Offices
to verify his or her identity, he or she
must submit, along with the request
for information or access, a statement
attesting to his or her identity. Where
access is being sought, the statement
shall include a representation that the
requested records pertain to the indi-
vidual and a statement that the indi-
vidual is aware that knowingly and
willfully requesting or obtaining
records pertaining to an individual
from the Commission under false pre-
tenses is a criminal offense. This state-
ment shall be a sworn statement, or in
lieu of a sworn statement, an indi-
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vidual may submit an unsworn state-
ment to the same effect if it is signed
by him or her as true under penalty of
perjury, dated, and in substantially the
following form:

(i) If executed outside the United
States: ‘I declare (or certify, verify, or
state) under penalty of perjury under
the laws of the United States of Amer-
ica that the foregoing is true and cor-
rect.”

Executed on (date)

(Signature)

(ii) If executed within the United
States, its territories, possessions, or
commonwealths: ‘I declare (or certify,
verify, or state) under penalty of per-
jury that the foregoing is true and cor-
rect.”

Executed on (date)

(Signature)

(b) Additional procedures for verifying
identity. When it appears appropriate,
there may be made such other arrange-
ments for the verification of identity
as are reasonable under the cir-
cumstances and appear to be effective
to prevent unauthorized disclosure of,
or access to, individual records.

(b) Acknowledgement of requests for in-
formation pertaining to individual records
in a record system or for access to indi-
vidual records. (1) Except where an im-
mediate acknowledgement is given for
requests made in person, the receipt of
a request for information pertaining to
individual records in a record system
will be acknowledged within 10 days
after the receipt of such request. Re-
quests will be processed as promptly as
possible and a response to such re-
quests will be given within 30 days (ex-
cluding Saturdays, Sundays, and legal
holidays) unless, within the 30 day pe-
riod and for cause shown, the indi-
vidual making the request is notified
in writing that a longer period is nec-
essary.

(2) When an individual appears in per-
son at the Office of Freedom of Infor-
mation and Privacy Act Operations,
SEC, 100 F Street, NE., Washington, DC
20549, or at one of its Regional Offices
to request access to records pertaining
to him, and such individual provides
the required information and
verification of identity, the Commis-
sion’s staff, if practicable, will indicate
at that time whether it is likely that
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the individual will be given access to
the records and, if so, when and under
what circumstances such access will be
given. In the case of requests received
by mail, whenever practicable, ac-
knowledgement of the receipt of the re-
quest will be given within 10 days after
receipt (excluding Saturdays, Sundays,
and legal holidays). The acknowledge-
ment will indicate, if practicable,
whether or not access likely will be
granted and, if so, when and under
what circumstances.

[40 FR 44068, Sept. 24, 1975, as amended at 41
FR 44698, Oct. 12, 1976; 47 FR 26819, June 22,
1982; 52 FR 2677, Jan. 26, 1987; 54 FR 40862,
Oct. 4, 1989; 54 FR 50307, Dec. 5, 1989; 59 FR
5945, Feb. 9, 1994; 59 FR 12543, Mar. 17, 1994; 65
FR 55185, 55186, Sept. 13, 2000; 73 FR 32225,
June 5, 2008]

§200.304 Disclosure
records.

(a) Initial review. Requests by individ-
uals for access to records pertaining to
them will be referred to the Commis-
sion’s Privacy Act Officer who initially
will determine whether access will be
granted, Provided, however, That a Di-
rector of a staff Division of the Com-
mission or Office head, other than the
General Counsel, whose zone of respon-
sibility relates to the record requested
(see 17 CFR 200.13 et seq.), may make a
determination that access is not law-
fully required to be granted and should
not be granted, in which case he, and
not the Privacy Act Officer, shall make
the required notification to the indi-
vidual making the request.

(b) Grant of request for access. (1) If it
is determined that a request for access
to records pertaining to an individual
will be granted, the individual will be
advised by mail that access will be
given at the designated Office of the
Commission or a copy of the requested
record will be provided by mail if the
individual shall so indicate. Where the
individual requests that copies of the
record be mailed to him or requests
copies of a record upon reviewing it at
a Commission Office, the individual
shall pay the cost of making the re-
quested copies, as set forth in §200.310
of this subpart.

(2) In granting access to an indi-
vidual to a record pertaining to him,
such steps shall be taken by the Com-

of requested
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mission’s staff as are necessary to pre-
vent the unauthorized disclosure at the
same time of information pertaining to
individuals other than the person mak-
ing the request or of other information
that does not pertain to the individual.

(c) Denial of request for access. If it is
determined that access will not be
granted, the individual making the re-
quest will be notified of that fact and
given the reasons why access is being
denied. The individual also will be ad-
vised (1) of his right to seek review by
the General Counsel of the intital deci-
sion to deny access, in accordance with
the procedures set forth in §200.308 of
this subpart; and (2) of his right ulti-
mately to obtain judicial review pursu-
ant to 5 U.S.C. 552a(g)(1)(A) of a final
denial of access by the General Coun-
sel.

(d) Time for acting on requests for ac-
cess. Access to a record pertaining to
an individual normally will be granted
or denied within 30 days (excluding
Saturdays, Sundays and legal holidays)
after the receipt of the request for ac-
cess unless the individual making the
request is notified in writing within
the 30 day period that, for good cause
shown, a longer time is required. In
such cases, the individual making the
request shall be informed in writing of
the difficulties encountered and an in-
dication shall be given as to when it is
anticipated that access may be granted
or denied.

(e) Authorization to allow designated
person to review and discuss records per-
taining to another individual. An indi-
vidual who is granted access to records
pertaining to him, and who appears at
a Commission Office to review the
records, may be accompanied by an-
other person of his choosing. Where the
records as to which access has been
granted are not required to be disclosed
under provisions of the Freedom of In-
formation Act 5 U.S.C. 552, as amended,
the individual requesting the records,
before being granted access, shall exe-
cute a written statement, signed by
him and the person accompanying him,
which specifically authorizes the latter
individual to review and discuss the
records. If such authorization has not
been given as described, the person who
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has accompanied the individual mak-
ing the request will be excluded from
any review or discussion of the records.
(f) Exclusion for certain records. Noth-
ing contained in these rules shall allow
an individual access to any informa-
tion compiled in reasonable anticipa-
tion of a civil action or proceeding.

[40 FR 44068, Sept. 24, 1975, as amended at 49
FR 13866, Apr. 9, 1984; 76 FR 71874, Nov. 21,
2011]

§200.305 Special procedure: Medical

records.

(a) Statement of physician or mental
health professional. When an individual
requests access to records pertaining to
him that include medical and/or psy-
chological information, the Commis-
sion, if it deems it necessary under the
particular circumstances, may require
the individual to submit with the re-
quest a signed statement by his physi-
cian or a mental health professional in-
dicating that, in their opinion, disclo-
sure of the requested records or infor-
mation directly to the individual will
not have an adverse effect on the indi-
vidual.

(b) Designation of physician or mental
health professional to receive records. If
the Commission believes, in good faith,
that disclosure of medical and/or psy-
chological information directly to an
individual could have an adverse effect
on that individual, the individual may
be asked to designate in writing a phy-
sician or mental health professional to
whom he would like the records to be
disclosed, and disclosure that other-
wise would be made to the individual
will instead be made to the designated
physician or mental health profes-
sional.

§200.306 Requests for amendment or
correction of records.

(a) Place to make requests. A written
request by an individual to amend or
correct records pertaining to him or
her may be hand delivered during nor-
mal business hours to the SEC, Oper-
ations Center, Room 1418, 6432 General
Green Way, Alexandria, VA 22312-2414,
or be sent by mail to the Office of In-
formation and Privacy Act Operations,
SEC, Operations Center, 6432 General
Green Way, Alexandria, VA 22312-2413,
or by facsimile (703-914-1149).
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(1) Information to be included in re-
quests. Each request to amend or cor-
rect a Commission record shall reason-
ably describe the record sought to be
amended or corrected. Such description
should include, for example, relevant
names, dates and subject matter to
permit the record to be located among
the records maintained by the Commis-
sion. An individual who has requested
that a record pertaining to him be
amended or corrected will be advised
promptly if the record cannot be lo-
cated on the basis of the description
given and that further identifying in-
formation is necessary before his re-
quest can be processed. An initial eval-
uation of a request presented in person
will be made immediately to ensure
that the request is complete and to in-
dicate what, if any, additional informa-
tion will be required. Verification of
the individual’s identity as set forth in
§200.303(a) (2), (3), (4) and (b)) may also
be required.

(2) Basis for amendment or correction.
An individual requesting an amend-
ment or correction to a record per-
taining to him shall specify the sub-
stance of the amendment or correction
and set forth facts and provide such
materials that would support his con-
tention that the record pertaining to
him as maintained by the Commission
is not accurate, timely or complete, or
that the record is not necessary and
relevant to accomplish a statutory pur-
pose of the Commission as authorized
by law or by Executive Order of the
President.

(b) Acknowledgement of requests for
amendment or correction. Receipt of a re-
quest to amend or correct a record per-
taining to an individual normally will
be acknowledged in writing within 10
days after such request has been re-
ceived. When a request to amend or
correct is made in person, the indi-
vidual making the request will be
given a written acknowledgement when
the request is presented. The acknowl-
edgement will describe the request re-
ceived and indicate when it is antici-
pated that action will be taken on the
request. No acknowledgement will be
sent when the request for amendment
or correction will be reviewed, and an
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initial decision made, within 10 days
from the date the request is received.

[40 FR 44068, Sept. 24, 1975, as amended at 47
FR 26819, June 22, 1982; 65 FR 55186, Sept. 13,
2000]

§200.307 Review of requests
amendment or correction.

(a) Initial review. As in the case of re-
quests for access, requests by individ-
uals for amendment or correction to
records pertaining to them will be re-
ferred to the Commission’s Privacy Act
Officer for an initial determination, ex-
cept that such requests may be consid-
ered by a Division Director or Office
Head (other than the General Counsel)
as set forth in §200.304(a) of this sub-

for

part.
(b) Standards to be applied in reviewing
requests. In reviewing requests to

amend or correct records, the Privacy
Act Officer, or Division or Office head,
will be guided by the criteria set forth
in 5 U.S.C. 552a(e)(1), i.e., that records
maintained by the Commission shall
contain only such information as is
necessary and relevant to accomplish a
statutory purpose of the Commission
as required by statute or Executive
Order of the President and that such
information also be accurate, timely,
and complete. These criteria will be ap-
plied whether the request is to add ma-
terial to a record or to delete informa-
tion from a record.

(c) Time for acting on requests. Initial
review of a request by an individual to
amend or correct a record pertaining to
him shall be completed as promptly as
is reasonably possible and normally
within 30 days (excluding Saturdays,
Sundays and legal holidays) from the
date the request was received, unless
unusual circumstances preclude com-
pletion of review within that time. If
the anticipated completion date indi-
cated in the acknowledgement cannot
be met, the individual requesting the
amendment will be advised in writing
of the delay and the reasons therefor,
and also advised when action is ex-
pected to be completed.

(d) Grant of requests to amend or cor-
rect records. If a request to amend or
correct a record is granted in whole or
in part, the Privacy Act Officer will: (1)
Advise the individual making the re-
quest in writing of the extent to which
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it has been granted; (2) amend or cor-
rect the record accordingly; and (3)
where an accounting of disclosures of
the record has been kept pursuant to 5
U.S.C. bb2a(c), advise all previous re-
cipients of the record of the fact that
the record has been amended or cor-
rected and the substance of the amend-
ment or correction.

(e) Denial of requests to amend or cor-
rect records. If an individual’s request
to amend or correct a record pertaining
to him is denied in whole or in part,
the Privacy Act Officer will:

(1) Promptly advise the individual
making the request in writing of the
extent to which the request has been
denied;

(2) State the reasons for the denial of
the request;

(3) Describe the procedures estab-
lished by the Commission to obtain
further review within the Commission
of the request to amend or correct, in-
cluding the name and address of the
person to whom the appeal is to be ad-
dressed; and

(4) Inform the individual that the
Privacy Act Officer will provide infor-
mation and assistance to the individual
in perfecting an appeal of the initial
decision.

[40 FR 44068, Sept. 24, 1975, as amended at 49
FR 13866, Apr. 9, 1984; 76 FR 71874, Nov. 21,
2011]

§200.308 Appeal of initial adverse
agency determination as to access
or as to amendment or correction.

(a) Administrative review. Any person
who has been notified pursuant to
§200.304(c) that his request for access to
records pertaining to him has been de-
nied, or pursuant to Section 307(e) of
this subpart that his request for
amendment or correction has been de-
nied in whole or in part, or who has re-
ceived no response to a request for ac-
cess or to amend within 30 days (ex-
cluding Saturdays, Sundays and legal
holidays) after his request was received
by the Office of Information and Pri-
vacy Act Operations (or within such
extended period as may be permitted in
accordance with  §§200.304(d) and
200.307(c) of this subpart), may appeal
the adverse determination or failure to
respond to the General Counsel.
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(1) The appeal shall be in writing and
shall describe the record in issue and
set forth the proposed amendment or
correction and the reasons therefor.

(2) The appeal shall be delivered or
sent by mail to the Office of Informa-
tion and Privacy Act Operations, SEC,
Operations Center, 6432 General Green
Way, Alexandria, VA 22312-2413, or by
facsimile (703-914-1149).

(3) The applicant, if he wishes, may
state such facts and cite such legal or
other authorities as he may consider
appropriate in support of his applica-
tion.

(4) The General Counsel will make a
determination with respect to any ap-
peal within 30 days after the receipt of
such appeal (excluding Saturdays, Sun-
days and legal holidays), unless for
good cause shown, the General Counsel
shall extend that period. If such an ex-
tension is made, the individual who is
appealing shall be advised in writing of
the extension, the reasons therefor,
and the anticipated date when the ap-
peal will be decided.

(5) In considering an appeal from a
denial of a request to amend or correct
a record, the General Counsel shall
apply the same standards as set forth
in §200.307(b).

(6) If the General Counsel shall con-
clude that access should be granted, he
or she shall issue an order granting ac-
cess and instructing the Privacy Act
Officer to comply with §200.304(b).

(7) If the General Counsel shall con-
clude that the request to amend or cor-
rect the record should be granted in
whole or in part, he or she shall issue
an order granting the requested amend-
ment or correction in whole or in part
and instructing the Privacy Act Officer
to comply with the requirements of
§200.307(d) of this subpart, to the ex-
tent applicable.

(8) If the General Counsel affirms the
initial decision denying access, he or
she shall issue an order denying access
and advising the individual seeking ac-
cess of (i) The order; (ii) the reasons for
denying access; and (iii) the individ-
ual’s right to obtain judicial review of
the decision pursuant to 5 U.S.C.
5562a,(g)(1)(B).

(9) If the General Counsel determines
that the decision of the Privacy Act Of-
ficer denying a request to amend or
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correct a record should be upheld, he or
she shall issue an order denying the re-
quest and the individual shall be ad-
vised of

(i) The order refusing to amend or
correct the record and the reasons
therefor;

(ii) His or her right to file a concise
statement setting forth his or her dis-
agreement with the General Counsel’s
decision not to amend or correct the
record;

(iii) The procedures for filing such a
statement of disagreement with the
General Counsel;

(iv) The fact that any such statement
of disagreement will be made available
to anyone to whom the record is dis-
closed, together with, if the General
Counsel deems it appropriate, a brief
statement setting forth the General
Counsel’s reasons for refusing to amend
or correct;

(v) The fact that prior recipients of
the record in issue will be provided
with the statement of disagreement
and the General Counsel’s statement, if
any, to the extent that an accounting
of such disclosures has been main-
tained pursuant to 5 U.S.C. 552a(c); and

(vi) The individual’s right to seek ju-
dicial review of the General Counsel’s
refusal to amend or correct, pursuant
to 5 U.S.C. 552a(g)(1)(A).

(10) In appropriate cases the General
Counsel may, in his or her sole and un-
fettered discretion, refer matters re-
quiring administrative review of initial
decisions to the Commission for deter-
mination and the issuance, where indi-
cated, of orders.

(b) Statement of disagreement. As noted
in paragraph (a)(9)(ii) of this section,
an individual may file with the General
Counsel a statement setting forth his
disagreement with the General Coun-
sel’s denial of his request to amend or
correct a record.

(1) Such statement of disagreement
shall be delivered or sent by mail to
the Office of Freedom of Information
and Privacy Act Operations, SEC, Op-
erations Center, 6432 General Green
Way, Alexandria, VA 22312-2413, or by
facsimile (703-914-1149), within 30 days
after receipt by the individual of the
General Counsel’s order denying the
amendment or correction. For good
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cause shown this period can be ex-
tended for a reasonable time.

(2) Such statement of disagreement
shall concisely state the basis for the
individual’s agreement. Generally a
statement should be no more than two
pages in length, except an individual
may submit a slightly longer state-
ment if it is necessary to set forth his
disagreement effectively. Unduly
lengthy or irrelevant materials will be
returned to the individual by the Gen-
eral Counsel for appropriate revisions
before they become a permanent part
of the individual’s record.

(3) The record about which a state-
ment of disagreement has been filed
will clearly note which part of the
record is disputed and the General
Counsel will provide copies of the
statement of disagreement and, if the
General Counsel deems it appropriate,
provide a concise statement of his or
her reasons for refusing to amend or
correct the record, to persons or other
agencies to whom the record has been
or will be disclosed.

(4) In appropriate cases, the General
Counsel may, in his or her sole and un-
fettered discretion, refer matters con-
cerning statements of disagreement to
the Commission for disposition.

[40 FR 44068, Sept. 24, 1975, as amended at 42
FR 40190, Aug. 9, 1977; 47 FR 26819, June 22,
1982; 49 FR 13866, Apr. 9, 1984; 656 FR 55186,
Sept. 13, 2000; 76 FR 71874, Nov. 21, 2011]

§200.309 General provisions.

(a) Extensions of time. Pursuant to
§§200.303(b), 200.304(d), 200.307(c) and
200.308(a)(4) of this subpart, the time
within which a request for information,
access or amendment by an individual
with respect to records maintained by
the Commission that pertain to him
normally would be processed may be
extended for good cause shown or be-
cause of unusual circumstances. As
used in these rules, good cause and un-
usual circumstances shall include, but
only to the extent reasonably nec-
essary to the proper processing of a
particular request:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the Office processing the
request. Many records of the Commis-
sion are stored in Federal Records Cen-
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ters in accordance with law—including
many of the documents which have
been on file with the Commission for
more than 2 years—and cannot be made
available promptly. Other records may
temporarily be located at a Regional
Office of the Commission. Any person
who has requested for personal exam-
ination a record stored at the Federal
Records Center or temporarily located
in a Regional Office of the Commission
will be notified when the record will be
made available to him.

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which may be demanded in a
single request. While every reasonable
effort will be made fully to comply
with each request as promptly as pos-
sible on a first-come, first-served basis,
work done to search for, collect and ap-
propriately examine records in re-
sponse to a request for a large number
of records will be contingent upon the
availability of processing personnel in
accordance with an equitable alloca-
tion of time to all members of the pub-
lic who have requested or wish to re-
quest records.

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request, or among two or
more components within the Commis-
sion having substantial subject-matter
interest therein.

(b) Effective date of action. Whenever
it is provided in this Subpart that an
acknowledgement or response to a re-
quest will be given by specific times,
deposit in the mails of such acknowl-
edgement or response by that time, ad-
dressed to the person making the re-
quest, will be deemed full compliance.

(c) Records in use by a member of the
Commission or its staff. Although every
effort will be made to make a record in
use by a member of the Commission or
its staff available when requested, it
may occasionally be necessary to delay
making such a record available when
doing so at the time the request is
made would seriously interfere with
the work of the Commission or its
staff.

(d) Missing or lost records. Any person
who has requested a record or a copy of
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a record pertaining to him will be noti-
fied if the record sought cannot be
found. If he so requests, he will be noti-
fied if the record subsequently is found.

(e) Oral requests; misdirected written re-
quests—(1) Telephone and other oral re-
quests. Before responding to any re-
quest by an individual for information
concerning whether records maintained
by the Commission in a system of
records pertain to him or to any re-
quest for access to records by an indi-
vidual, such request must be in writing
and signed by the individual making
the request. The General Counsel will
not entertain any appeal from an al-
leged denial or failure to comply with
an oral request. Any person who has
orally requested information or access
to records pertaining to him that he
believes to have been improperly de-
nied to him should resubmit his re-
quest in appropriate written form in
order to obtain proper consideration
and, if need be, administrative review.

(2) Misdirected written requests. The
Commission cannot assure that a time-
ly or satisfactory response will be
given to written requests for informa-
tion, access or amendment by an indi-
vidual with respect to records per-
taining to him that are directed to the
Commission other than in a manner
prescribed in §§200.303(a), 200.306(a),
200.308(a)(2), and 200.310 of this subpart.
Any staff member who receives a writ-
ten request for information, access or
amendment should promptly forward
the request to the Privacy Act Officer.
Misdirected requests for records will be
considered to have been received by the
Commission only when they have been
actually received by the Privacy Act
Officer in cases under §200.308(a)(2).
The General Counsel will not entertain
any appeal from an alleged denial or
failure to comply with a misdirected
request, unless it is clearly shown that
the request was in fact received by the
Privacy Act Officer.

[40 FR 44068, Sept. 24, 1975, as amended at 49
FR 13867, Apr. 9, 1984; 59 FR 5945, Feb. 9, 1994;
73 FR 32226, June 5, 2008]

§200.310 Fees.

(a) A request by an individual for
copies of a record pertaining to him or
her that is maintained by the Commis-
sion may be sent by mail to the Office
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of Freedom of Information and Privacy
Act Operations, SEC, Operations Cen-
ter, 6432 General Green Way, Alexan-
dria, VA 22312-2413, or by facsimile
(703-914-1149). There will be no charge
assessed to the individual for the Com-
mission’s expense involved in searching
for or reviewing the record. Copies of
the Commission’s records will be pro-
vided by a commercial copier or by the
Commission at rates established by a
contract between the copier and the
Commission.

(b) Waiver or reduction of fees. When-
ever the Privacy Act Officer deter-
mines that good cause exists to grant a
request for reduction or waiver of fees
for copying documents, he or she may
reduce or waive any such fees.

(Pub. L. 87-592, 76 Stat. 394, 15 U.S.C. 78d-1,
78d-2; Pub. L. 93-502; 11 U.S.C. 901, 1109(a))

[42 FR 56727, Oct. 28, 1977, as amended at 47
FR 26819, June 22, 1982; 49 FR 12686, Mar. 30,
1984; 50 FR 50287, Dec. 10, 1985; 656 FR 55186,
Sept. 13, 2000]

§200.311 Penalties.

Title 18 U.S.C. 1001 makes it a crimi-
nal offense, subject to a maximum fine
of $10,000, or imprisonment for not
more than 5 years or both, to know-
ingly and willingly make or cause to be
made any false or fradulent statements
or representations in any matter with-
in the jurisdiction of any agency of the
United States. 5 U.S.C. 552a(i) makes it
a misdemeanor punishable by a fine of
not more than $5,000 for any person
knowingly and willfully to request or
obtain any record concerning an indi-
vidual from the Commission under
false pretenses. 5 U.S.C. 552a(i) (1) and
(2) provide criminal penalties for cer-
tain violations of the Privacy Act by
officers and employees of the Commis-
sion.

§200.312 Specific exemptions.

Pursuant to section (k) of the Pri-
vacy Act of 1974, the Chairman of the
Securities and Exchange Commission,
with the concurrence of the Commis-
sion, has deemed it necessary to pro-
mulgate the following exemptions to
specified provisions of the Privacy Act:

(a) Pursuant to, and limited by 5
U.S.C. 552a(k)(2), the following systems
of records maintained by the Commis-
sion shall be exempted from 5 U.S.C.
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5562a(c)(3), (d), (e)1), (e)4)(G), (H), and
(I), and (f) and 17 CFR 200.303, 200.304,
and 200.306, insofar as they contain in-
vestigatory materials compiled for law
enforcement purposes:

(1) Enforcement Files;

(2) Office of General Counsel Working
Files;

(3) Office of the Chief Accountant
Working Files;

(4) Name-Relationship Index System;

(5) Rule 102(e) of the Commission’s
Rules of Practice—Appearing or Prac-
ticing Before the Commission;

(6) Agency Correspondence Tracking
System;

(7) Tips, Complaints, and Referrals
(TCR) Records;

(8) SEC Security in the Workplace In-
cident Records; and

(9) Investor Response Information
System (IRIS).

(b) Pursuant to 5 U.S.C. 552a(k)(b),
the system of records containing the
Commission’s Disciplinary and Adverse
Actions, Employee Conduct, and Labor
Relations Files shall be exempt from
sections (¢)(3), (1), (e)(1), (e)(D(G), (H),
and (I), and (f) of the Privacy Act, 5
U.S.C. b52a(c)(3), (d), (e)1), (e)d)(&),
(e)@)(H), and (e)(4)(D), and (f), and 17
CFR 200.303, 200.304, and 200.306 insofar
as they contain investigatory material
compiled to determine an individual’s
suitability, eligibility, and qualifica-
tions for Federal civilian employment
or access to classified information, but
only to the extent that the disclosure
of such material would reveal the iden-
tity of a source who furnished informa-
tion to the Government under an ex-
press promise that the identity of the
source would be held in confidence, or,
prior to September 27, 1975, under an
implied promise that the identity of
the source would be held in confidence.

[40 FR 44073, Sept. 24, 1975, as amended at 52
FR 2677, Jan. 26, 1987; 54 FR 24332, June 7,
1989; 54 FR 46373, Nov. 3, 1989; 60 FR 32795,
June 23, 1995; 656 FR 55186, Sept. 13, 2000; 76 FR
57637, Sept. 16, 2011]

§200.313 Inspector
tions.

(a) Pursuant to section (j) of the Pri-
vacy Act of 1974, the Chairman of the
Securities and Exchange Commission,
with the concurrence of the Commis-
sion, has deemed it necessary to pro-

General exemp-
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mulgate the following exemptions to
specified provisions of the Privacy Act:

(1) Pursuant to, and limited by 5
U.S.C. 552a(j)(2), the system of records
maintained by the Office of Inspector
General of the Commission that con-
tains the Investigative Files shall be
exempted from the provisions of 5
U.S.C. bb2a, except subsections (b), (c)
(1) and (2), (e)(4) (A) through (F), (e) (6),
M, (9), (10), and (11), and (i), and 17
CFR 200.303, 200.304, 200.306, 200.307,
200.308, 200.309 and 200.310, insofar as
the system contains information per-
taining to criminal law enforcement
investigations.

(2) [Reserved]

(b) Pursuant to section (k) of the Pri-
vacy Act of 1974, the Chairman of the
Securities and Exchange Commission,
with the concurrence of the Commis-
sion, has deemed it necessary to pro-
mulgate the following exemptions to
specified provisions of the Privacy Act:

(1) Pursuant to, and limited by 5
U.S.C. 552a(k)(2), the system of records
maintained by the Office of Inspector
General of the Commission that con-
tains the Investigative Files shall be
exempted from 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4) (&), (H), and (I), and (f) and
17 CFR 200.303, 200.304, and 200.306, inso-
far as it contains investigatory mate-
rials compiled for law enforcement pur-
poses.

(2) [Reserved]

[65 FR 19872, May 14, 1990]

Subpart |—Regulations Pertaining
to Public Observation of Com-
mission Meetings

AUTHORITY: 5 U.S.C. 552b, unless otherwise
noted. Section 200.410 also is issued under 29
U.S.C. 794.

SOURCE: 42 FR 14693, Mar. 16, 1977, unless
otherwise noted.

§200.400 Open meetings.

Except as otherwise provided in this
subpart, meetings of the Commission
shall be open to public observation.

§200.401 Definitions.

As used in this subpart:

(a) Meeting means the joint delibera-
tions of at least the number of indi-
vidual members of the Securities and
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Exchange Commission required to take
action on behalf of the Commission
where such deliberations determine or
result in the joint conduct or disposi-
tion of official Commission business,
but does not include deliberations re-
quired or permitted by §200.42 or §200.43
(respecting seriatim and duty officer
disposition of Commission business, re-
spectively), or by §§200.403, 200.404, or
200.405 (respecting whether particular
Commission deliberations shall be open
or closed and related matters).

(b) Portion of a meeting means the
consideration during a meeting of a
particular topic or item separately
identified in the notice of Commission
meetings described in §200.403.

(c) Open, when used in the context of
a Commission meeting or a portion
thereof, means that the public may at-
tend and observe the deliberations of
the Commission during such meeting
or portion of a meeting, consistent
with the provisions of §200.410 (respect-
ing decorum at meetings and other re-
lated matters).

(d) Closed, when used in the context
of a Commission meeting or a portion
thereof, means that the public may not
attend or observe the deliberations of
the Commission during such meeting
or portion of a meeting.

(e) Announce, and make publicly avail-
able, when used in the context of the
dissemination of information, mean, in
addition to any specific method of pub-
lication described in this subpart, that
a document containing the information
in question will be posted for public in-
spection in, or adjacent to, the lobby of
the Commission’s headquarters offices,
and will be available to the public
through the Commission’s Public Ref-
erence Section and the Commission’s
Office of Public Affairs, all in Wash-
ington, DC

(f) The term likely to, as used in
§200.402, illustrating the circumstances
under which Commission meetings may
be closed, and the circumstances in
which information may be deleted from
the notice of Commission meetings,
means that it is more probable than
not that the discussion of Commission
business, or publication of information,
reasonably could encompass matters
which the Commission is authorized,
by the Government in the Sunshine
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Act, Pub. L. 94409, as implemented by
this subpart, to consider or discuss at a
closed meeting (or a closed portion of a
meeting).

(g) The term financial institution, as
used in §200.402(a), authorizing the clo-
sure of certain Commission meetings,
includes, but is not limited to, banks,
savings and loan associations, credit
unions, brokers and dealers in securi-
ties or commodities, exchanges dealing
in securities or commodities, national
securities associations, investment
companies, investment advisers, secu-
rities industry self-regulatory organi-
zations subject to 15 U.S.C. 78s, and in-
stitutional managers as defined in 15
U.S.C. 718m(f).

(h) The term person includes, but is
not limited to, any corporation, part-
nership, company, association, joint
stock corporation, business trust, unin-
corporated organization, government,
political subdivision, agency, or instru-
mentality of a government.

[42 FR 14693, Mar. 16, 1977, as amended at 60
FR 17202, Apr. 5, 1995]

§200.402 Closed meetings.

(a) Nonpublic matters. Pursuant to the
general or special procedures for clos-
ing Commission meetings, as set forth
in §200.404 or §200.405, respectively, a
meeting, or any portion thereof, shall
be closed to public observation where
the Commission determines that such
meeting, or a portion thereof, is likely
to:

(1) Disclose matters specifically au-
thorized under criteria established by
an executive order to be kept secret in
the interests of national defense or for-
eign policy, and in fact properly classi-
fied pursuant to such executive order.

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission or any other agency, including,
but not limited to, discussion con-
cerning:

(i) Operation rules, guidelines, and
manuals of procedure for investigators,
attorneys, accountants, and other em-
ployees, other than those rules, guide-
lines, and manuals which establish
legal requirements to which members
of the public are expected to conform;
or

(ii) Hiring, termination, promotion,
discipline, compensation, or reward of
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any Commission employee or member,
the existence, investigation, or disposi-
tion of a complaint against any Com-
mission employee or member, the
physical or mental condition of any
Commission employee or member, the
handling of strictly internal matters,
which would tend to infringe on the
privacy of the staff or members of the
Commission, or similar subjects.

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552): Provided, That
such statute requires that the matters
be withheld from the public in such a
manner as to leave no discretion on the
issue, or establishes particular criteria
for withholding or refers to particular
types of matters to be withheld.

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential, including, but not limited
to:

(i) Information contained in letters
of comment in connection with reg-
istration statements, applications for
registration or other material filed
with the Commission, replies thereto,
and related material which is deemed
to have been submitted to the Commis-
sion in confidence or to be confidential
at the instance of the registrant or per-
son who has filed such material unless
the contrary clearly appears; and

(ii) Information contained in any
document submitted to or required to
be filed with the Commaission where the
Commission has undertaken formally
or informally to receive such submis-
sion or filing for its use or the use of
specified persons only, such as prelimi-
nary proxy material filed pursuant to
Rule 14a-6 under the Securities Ex-
change Act (17 CFR 240.14a-6), reports
filed pursuant to Rule 316(a) under the
Securities Act (17 CFR 230.316(a)),
agreements filed pursuant to Rule 156¢c3-
1 under the Securities Exchange Act, 17
CFR 240.15¢3-1, schedules filed pursu-
ant to Part I of Form X-17A-5 (17 CFR
249.617) in accordance with Rule 17a-
5(b)(3) under the Securities Exchange
Act (17 CFR 240.17a-5(b)(3)), statements
filed pursuant to Rule 17a-5(k)(1) under
the Securities Exchange Act (17 CFR
240.17a-5(k)(1)), confidential reports
filed pursuant to Rules 17a-9, 17a-10,
17a-12 and 17a-16 under the Securities
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Exchange Act (17 CFR 240.17a-9,
240.17a-10, 240.17a-12, and 240.17a-16),
and any information filed with the
Commission and confidential pursuant
to section 45 of the Investment Com-
pany Act of 1940, 15 U.S.C. 80a-44, or
Rule 45a-1 thereunder (17 CFR 270.45a—
1); and

(iii) Information contained in re-
ports, summaries, analyses, letters, of
memoranda arising out of, in anticipa-
tion of, or in connection with, an ex-
amination or inspection of the books
and records of any person or any other
investigation.

(5) Involve accusing any person of a
crime, or formally censuring any per-
son, including, but not limited to, con-
sideration of whether to:

(i) Institute, continue, or conclude
administrative proceedings or any for-
mal or informal investigation or in-
quiry, whether public or nonpublic,
against or involving any person, alleg-
ing a violation of any provision of the
federal securities laws, or the rules and
regulations thereunder, or any other
statute or rule a violation of which is
punishable as a crime; or

(ii) Commence, participate in, or ter-
minate judicial proceedings alleging a
violation of any provision of the fed-
eral securities laws, or the rules and
regulations thereunder, or any other
statute or rule a violation of which is
punishable as a crime; or

(iii) Issue a report or statement dis-
cussing the conduct of any person and
the relationship of that conduct to pos-
sible violations of any provision of the
federal securities laws, or the rules and
regulations thereunder, or any other
statute or rule a violation of which is
punishable as a crime; or

(iv) Transmit, or disclose, with or
without recommendation, any Commis-
sion memorandum, file, document, or
record to the Department of Justice, a
United States Attorney, any federal,
state, local, or foreign governmental
authority or foreign securities author-
ity, any professional association, or
any securities industry self-regulatory
organization, in order that the recipi-
ent may consider the institution of
proceedings against any person or the
taking of any action that might in-
volve accusing any person of a crime or
formally censuring any person; or
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(v) Seek from, act upon, or act joint-
ly with respect to, any information,
file, document, or record where such
action could lead to accusing any per-
son of a crime or formally censuring
any person by any entity described in
paragraph (a)(5)(iv) of this section.

(6) Disclose information of a personal
nature, where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy.

(7T)(1) Disclose investigatory records
compiled for law enforcement purposes,
or information which, if written, would
be contained in such records, to the ex-
tent that the production of such
records would:

(A) Interfere with enforcement ac-
tivities undertaken, or likely to be un-
dertaken, by the Commission or the
Department of Justice, or any United
States Attorney, or any Federal, State,
local, or foreign governmental author-
ity or foreign securities authority, any
professional association, or any securi-
ties industry self-regulatory organiza-
tion;

(B) Deprive a person of a right to a
fair trial or an impartial adjudication;

(C) Constitute an unwarranted inva-
sion of personal privacy;

(D) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(B) Disclose investigative techniques
and procedures; or

(F) Endanger the life or physical
safety of law enforcement personnel.

(ii) The term investigatory records in-
cludes, but is not limited to, all docu-
ments, records, transcripts, evi-
dentiary materials of any nature, cor-
respondence, related memoranda, or
work product concerning any examina-
tion, any investigation (whether for-
mal or informal), or any related litiga-
tion, which pertains to, or may dis-
close, the possible violation by any per-
son of any provision of any statute,
rule, or regulation administered by the
Commission, by any other Federal,
State, local, or foreign governmental
authority or foreign securities author-

90

17 CFR Ch. Il (4-1-20 Edition)

ity, by any professional association, or
by any securities industry self-regu-
latory organization. The term inves-
tigatory records also includes all written
communications from, or to, any per-
son complaining or otherwise fur-
nishing information respecting such
possible violations, as well as all cor-
respondence or memoranda in connec-
tion with such complaints or informa-
tion.

(8) Disclose information contained in,
or related to, any examination, oper-
ating, or condition report prepared by,
on behalf of, or for the use of, the Com-
mission, any other federal, state, local,
or foreign governmental authority or
foreign securities authority, or any se-
curities industry self-regulatory orga-
nization, responsible for the regulation
or supervision of financial institutions.

(9) Disclose information the pre-
mature disclosure of which would be
likely to

(i)(A) Lead to significant financial
speculation in currencies, securities, or
commodities, including, but not lim-
ited to, discussions concerning the pro-
posed or continued suspension of trad-
ing in any security, or the possible in-
vestigation of, or institution of activ-
ity concerning, any person with respect
to conduct involving or affecting pub-
licly-traded securities, or

(B) Significantly endanger the sta-
bility of any financial institution; or

(ii) Significantly frustrate the imple-
mentation, or the proposed implemen-
tation, of any action by the Commis-
sion, any other federal, state, local or
foreign governmental authority, any
foreign securities authority, or any se-
curities industry self-regulatory orga-
nization: Provided, however, That this
paragraph (a)(9)(ii) shall not apply in
any instance where the Commission
has already disclosed to the public the
precise content or nature of its pro-
posed action, or where the Commission
is expressly required by law to make
such disclosure on its own initiative
prior to taking final agency action on
such proposal.

(10) Specifically concern the Commis-
sion’s consideration of, or its actual:
Issuance of a subpoena (whether by the
Commission directly or by any Com-
mission employee or member); partici-
pation in a civil action or proceeding,



Securities and Exchange Commission

an action in a foreign court or inter-
national tribunal, or an arbitration; or
initiation, conduct, or disposition of a
particular case of formal adjudication
pursuant to the procedures in 5 U.S.C.
554, or otherwise involving a deter-
mination on the record after oppor-
tunity for a hearing; including, but not
limited to, matters involving

(i) The institution, prosecution, adju-
dication, dismissal, settlement, or
amendment of any administrative pro-
ceeding, whether public or nonpublic;
or

(ii) The commencement, settlement,
defense, or prosecution of any judicial
proceeding to which the Commission,
or any one or more of its members or
employees, is or may become a party;
or

(iii) The commencement, conduct,
termination, status, or disposition of
any inquiry, investigation, or pro-
ceedings to which the power to issue
subpoenas is, or may become, attend-
ant; or

(iv) The discharge of the Commis-
sion’s responsibilities involving litiga-
tion under any statute concerning the
subject of bankruptcy; or

(v) The participation by the Commis-
sion (or any employee or member
thereof) in, or involvement with, any
civil judicial proceeding or any admin-
istrative proceeding, whether as a
party, as amicus curiae, or otherwise;
or

(vi) The disposition of any applica-
tion for a Commission order of any na-
ture where the issuance of such an
order would involve a determination on
the record after opportunity for a hear-
ing.

(b) Interpretation of exemptions. The
examples set forth §200.402(a)(1)
through (10) of particular matters
which may be the subject of closed
Commission deliberations are to be
construed as illustrative, but not as ex-
haustive, of the scope of those exemp-
tions.

(c) Public interest determination. Not-
withstanding the provisions of
§200.402(a) (concerning the closing of
Commission meetings), but subject to
the provisions of §200.409(a) (respecting
the right of certain persons to petition
for the closing of a Commission meet-
ing), the Commission may conduct any
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meeting or portion of a meeting in pub-
lic where the Commission determines,
in its discretion, that the public inter-
est renders it appropriate to open such
a meeting.

(d) Nonpublic matter in announcements.
The Commission may delete from the
notice of Commission meetings de-
scribed in §200.403, from the announce-
ments concerning closed meetings de-
scribed in §§200.404(b) and 200.405(c),
and from the General Counsel’s certifi-
cation described in §200.406, any infor-
mation or description the publication
of which would be likely to disclose
matters of the nature described in
§200.402(a) (concerning the closing of
Commission meetings).

(Pub. L. 94-409, 90 Stat. 1241)

[42 FR 14693, Mar. 16, 1977; 47 FR 37077, Aug.
25, 1982, as amended at 54 FR 24332, June 7,
1989]

§2OQ.403 Notice of Commission meet-
ings.

(a) Content of notice. (1) In the case of
open meetings, or meetings closed pur-
suant to the procedures specified in
§200.404, the Commission shall an-
nounce the items to be considered. For
each such item, the announcement
shall include:

(i) A brief description of the generic
or precise subject matter to be dis-
cussed;

(ii) The date, place, and approximate
time at which the Commission will
consider the matter;

(iii) Whether the meeting, or the var-
ious portions thereof, shall be open or
closed; and

(iv) The name and telephone number
of the Commission official designated
to respond to requests for information
concerning the meeting at which the
matter is to be considered.

(2) Every announcement of a Com-
mission meeting described in this sub-
section, or any amended announcement
described in paragraph (c), shall be
transmitted to the FEDERAL REGISTER
for publication.

(b) Time of notice. The announcement
of Commission meetings referred to in
paragraph (a) shall be made publicly
available (and submitted immediately
thereafter to the FEDERAL REGISTER
for publication) at least one week prior
to the consideration of any item listed
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therein, except where a majority of the
members of the Commission determine,
by a recorded vote, that Commission
business requires earlier consideration
of the matter. In the event of such a
determination, the announcement shall
be made publicly available (and sub-
mitted to the FEDERAL REGISTER) at
the earliest practicable time.

(c) Amendments to notice. (1)(i) The
time or place of a meeting may be
changed following any public an-
nouncement that may be required by
paragraph (a). In the event of such ac-
tion, the Commission shall announce
the change at the earliest practicable
time.

(ii) The subject matter of a meeting,
or the determination of the Commis-
sion to open or close a meeting (or a
portion of a meeting), may be changed
following any public announcement
that may be required by paragraph (a),
if (A) a majority of the entire member-
ship of the Commission determines, by
a recorded vote, that Commission busi-
ness so requires and that no earlier an-
nouncement of the change was pos-
sible; and (B) the Commission publicly
announces such change and the vote of
each member upon such change at the
earliest practicable time.

(2) Notwithstanding the provisions of
this paragraph (c), matters which have
been announced for Commission con-
sideration may be deleted, or continued
in whole or in part to the next sched-
uled Commission meeting, without no-
tice.

(d) Notice of meetings closed pursuant
to special procedure. In the case of meet-
ings closed pursuant to the special pro-
cedures set forth in §200.405, the Com-
mission shall make publicly available,
in whole or in summary form,

(1) A brief description of the general
subject matter considered or to be con-
sidered, and

(2) The date, place, and approximate
time at which the Commission will, or
did, consider the matter. The an-
nouncement described in this sub-
section shall be made publicly avail-
able at the earliest practicable time,
and may be combined, in whole or in
part, with the announcement described
in paragraph (a).

NOTE: The Commission intends, to the ex-
tent convenient, to adhere to the following
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schedule in organizing its weekly agenda:
Closed meetings to consider matters con-
cerning the enforcement of the federal secu-
rities laws and the conduct of related inves-
tigations will generally be held on Tuesdays
and on Thursday afternoons. An open meet-
ing will generally be held each Thursday
morning to consider matters of any appro-
priate nature. On Wednesdays, either open or
closed meetings, or both, will generally be
held according to the requirements of the
Commission’s agenda for the week in ques-
tion. Normally, no meetings will be sched-
uled on Mondays, Fridays, Saturdays, Sun-
days, or legal holidays.

The foregoing tentative general schedule is
set forth for the guidance of the public, but
is not, in any event, binding upon the Com-
mission. In every case, the scheduling of
Commission meetings shall be determined by
the demands of Commission business, con-
sistent with the requirements of this subpart
I. When feasible, the Commission will en-
deavor to announce the subject matter of all
then-contemplated open meetings during a
particular month at least one week prior to
the commencement of that month.

When and if convenient after the conclu-
sion of a closed Commission meeting, the
Commission will endeavor to make publicly
available a notice describing (subject to the
provision in §200.402(d) regarding nonpublic
matter in announcements) the items consid-
ered at that meeting and any action taken
thereon.

§200.404 General procedure for deter-
mination to close meeting.

(a) Action to close meeting. Action to
close a meeting pursuant to §200.402(a)
or (c) shall be taken only upon a vote
of a majority of the entire membership
of the Commission. A separate vote of
the Commission members shall be
taken with respect to each Commission
meeting a portion or portions of which
are proposed to be closed to the public
pursuant to §200.402(a), or with respect
to any information which is proposed
to be withheld under §200.402(d); Pro-
vided, however, That a single vote may
be taken with respect to a series of
meetings, a portion or portions of
which are proposed to be closed, or
with respect to any information con-
cerning such series of meetings, so long
as each meeting in such series relates
to the same matters and is scheduled
to be held no more than thirty days
after the initial meeting in such series.
The vote of each Commission member
participating in such vote shall be re-
corded and no proxies shall be allowed.
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(b) Announcement of action to close
meeting. Within one day of any vote
pursuant to paragraph (a) of this sec-
tion or §200.409(a) (relating to review of
Commission determinations to open a
meeting), the Commission shall make
publicly available:

(1) A written record reflecting the
vote of each participating member of
the Commission on the question; and

(2) In the case of a meeting or portion
thereof to be closed to the public, a
written explanation of the Commis-
sion’s action closing the meeting or a
portion thereof, together with a list de-
scribing generically or specifically the
persons expected to attend the meeting
and their affiliation; and

(3) For every closed meeting, the cer-
tification executed by the Commis-
sion’s General Counsel as described in
§200.406.

§200.405 Special procedure for deter-
mination to close meeting.

(a) Finding. Based, in part, on a re-
view of several months of its meetings,
as well as the legislative history of the
Sunshine Act, the Commission finds
that a majority of its meetings may
properly be closed to the public pursu-
ant to §200.402(a) (4), (8), (9)({), or (10),
or any combination thereof.

(b) Action to close meeting. The Com-
mission may, by recorded vote of a ma-
jority of its members at the com-
mencement of any meeting or portion
thereof, determine to close any meet-
ing or a portion thereof properly sub-
ject to Dbeing closed pursuant to
§200.402(a) (4), (8), (9)(i), or (10), or any
combination thereof. The procedure de-
scribed in this rule may be utilized not-
withstanding the fact that a meeting
or portion thereof properly subject to
being closed pursuant to §200.402(a) (4),
(8), (9(1), or (10), or any combination
thereof, could also be closed pursuant
to §200.402(a) (1), (2), (3), (6), (6), (1), or
(9)(ii), or any combination thereof.

(c) Announcement of action to close
meeting. In the case of a meeting or a
portion of a meeting closed pursuant to
this rule, as soon as practicable the
Commission shall make publicly avail-
able:

(1) A written record reflecting the
vote of each participating member of
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the Commission to close the meeting;
and

(2) The certification described in
§200.406, executed by the Commission’s
General Counsel.

§200.406 Certification by the General
Counsel.

For every Commission meeting
closed pursuant to §200.402(a) (1)
through (10), the General Counsel of
the Commission (or, in his or her ab-
sence, the attorney designated by Gen-
eral Counsel pursuant to §200.21) shall
publicly certify that, in his or her opin-
ion, the meeting may be closed to the
public and shall state each relevant ex-
emptive provision.

§200.407 Transcripts, minutes, and
other documents concerning closed
Commission meetings.

(a) Record of closed meetings. Except
as provided in §200.407(b), the Commis-
sion’s Secretary shall prepare a com-
plete transcript or electronic recording
adequate to record fully the pro-
ceedings of each closed meeting, or
closed portion of a meeting.

(b) Minutes of closed meetings. In the
case of a meeting, or portion of a meet-
ing, closed to the public pursuant to
§200.402(a) (8), (9)({1), or (10), the Sec-
retary may, in his or her discretion or
at the direction of the Commission,
prepare either the transcript or record-
ing described in §200.407(a), or a set of
minutes. Such minutes shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any rollcall
vote (reflecting the vote of each par-
ticipating Commission member on the
question). All documents specifically
considered by the Commission in con-
nection with any action shall be identi-
fied in such minutes are maintained.

(c) Retention of certificate and state-
ment. The Secretary shall retain a copy
of every certification executed by the
General Counsel pursuant to §200.406,
together with a statement from the
presiding officer of the meeting, or por-
tion of a meeting to which the certifi-
cation applies, setting forth the time
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and place of the meeting, and the per-
sons present.

(d) Minute Record. Nothing herein
shall affect the provisions of §§200.13a
and 200.40 requiring the Secretary to
prepare and maintain a Minute Record
reflecting the official actions of the
Commission.

§200.408 Public access to transcripts
and minutes of closed Commission
meetings; record retention.

(a) Public access to record. Within 20
days (excluding Saturdays, Sundays,
and legal holidays) of the receipt by
the Commission’s Freedom of Informa-
tion Act (““FOIA”’) Officer of a written
request, or within such extended period
as may be agreeable to the person mak-
ing the request, the Secretary shall
make available for inspection by any
person in the Commission’s Public Ref-
erence Room, the transcript, electronic
recording, or minutes (as required by
§200.407(a) or (b)) of the discussion of
any item on the agenda, except for
such item or items as the Freedom of
Information Act Officer determines to
involve matters which may be withheld
under §200.402 or otherwise. Copies of
such transcript, or minutes, or a tran-
scription of such recording disclosing
the identity of each speaker, shall be
furnished to any person at the actual
cost of duplication, as identified on the
FOIA web page of the Commission’s
website at htip:/www.sec.gov, and, if a
transcript is prepared, the actual cost
of such transcription.

(b) Review of deletion from record. Any
person who has been notified that the
Freedom of Information Act Officer
has determined to withhold any tran-
script, recording, or minute, or portion
thereof, which was the subject of a re-
quest for access pursuant to §200.402(a),
or any person who has not received a
response to his or her own request
within the 20 days specified in
§200.408(a), may appeal the adverse de-
termination or failure to respond by
applying for an order of the Commis-
sion determining and directing that
the transcript, recording or minute, or
deleted portion thereof, be made avail-
able. Such application shall be in writ-
ing and should be directed to the Sec-
retary, Securities and Exchange Com-
mission, Washington, DC 20549. The ap-
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plicant shall state such facts and cite
such legal or other authorities as the
applicant may consider appropriate.
The Commission shall make a deter-
mination with respect to any appeal
pursuant to this subsection within 20
days (excepting Saturdays, Sundays
and legal public holidays) after the re-
ceipt of such appeal, or within such ex-
tended period as may be agreeable to
the person making the request. The
Commission may determine to with-
hold any record that is exempt from
disclosure pursuant to §200.402(a), al-
though it may disclose a record, even if
exempt, if, in its discretion, it deter-
mines it to be appropriate to do so.

(c) Retention of record. The Commis-
sion, by its Secretary, shall retain a
complete verbatim copy of the tran-
script, or a complete copy of the min-
utes, or a complete electronic record-
ing of each meeting, or portion of a
meeting, closed to the public, for a pe-
riod of at least two years after such
meeting, or until one year after the
conclusion of any Commission pro-
ceeding with respect to which the
meeting or portion was held, whichever
occurs later.

[42 FR 14693, Mar. 16, 1977, as amended at 84
FR 50738, Sept. 26, 2019]

§200.409 Administrative appeals.

(a) Review of determination to open
meeting. Following any announcement
stating that the Commission intends to
open a meeting or a portion thereof,
any person whose interests may be di-
rectly and substantially affected by the
disposition of the matter to be dis-
cussed at such meeting may make a re-
quest, directed to the Commission’s
Secretary, that the meeting, or rel-
evant portion thereof, be closed pursu-
ant to §200.402(a) (5b), (6), or (7). The
Secretary shall circulate such a re-
quest to the members of the Commis-
sion, along with a supporting state-
ment provided by the requestor setting
forth the requestor’s interest in the
matter and the reasons why the re-
questor believes that the meeting (or
portion thereof) should be closed, and
the Commission, upon the request of
any one of its members, shall vote by
recorded vote on whether to close such
meeting or portion.
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(b) Review of determination to close
meeting. Following any announcement
that the Commission intends to close a
meeting or a portion thereof, any per-
son may make written or telegraphic
request, directed to the Commission’s
Secretary, that the meeting or a por-
tion thereof be open. Such a request
shall set forth the requestor’s interest
in the matter and the reasons why the
requestor believes that the meeting (or
a portion thereof) should be open to the
public. The Secretary shall circulate
such a request and supporting state-
ment to the members of the Commis-
sion, and the Commission, upon the re-
quest of any one of its members, shall
vote whether to open such a meeting or
a portion thereof.

§200.410 Miscellaneous.

(a) Unauthorized activities; mainte-
nance of decorum. Nothing in this sub-
part shall authorize any member of the
public to be heard at, or otherwise par-
ticipate in, any Commission meeting,
or to photograph or record by video-
tape or similar device any Commission
meeting or portion thereof. The Com-
mission may exclude any person from
attendance at any meeting whenever
necessary to preserve decorum, or
where appropriate or necessary for
health or safety reasons, or where nec-
essary to terminate behavior unauthor-
ized by this paragraph (a). Any person
desiring to sound-record an open Com-
mission meeting shall notify the Com-
mission’s Secretary of his intention to
do so at least 48 hours in advance of
the meeting in question. Any person
desiring to photograph or videotape the
Commission’s proceedings may apply
to the Secretary for permission to do
so at least 48 hours in advance of the
meeting in question. The Commission’s
determination to permit photography
or videotaping at any meeting is con-
fined to its exclusive discretion, and
will be granted only if such activities
will not result in undue disruption of
Commission proceedings.

(b) Suspension of open meeting. Sub-
ject to the satisfaction of any proce-
dural requirements which may be re-
quired by this subpart, nothing in this
subpart shall preclude the Commission
from directing that the room be
cleared of spectators, temporarily or
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permanently, whenever it appears that
the discussion during an open Commis-
sion meeting is likely to involve any
matter described in §200.402(a) (respect-
ing closed meetings).

(c) Access to Commission documents.
Except as expressly provided, nothing
in this subpart shall authorize any per-
son to obtain access to any document
not otherwise available to the public or
not required to be disclosed pursuant
to subpart D. Access to documents con-
sidered or mentioned at Commission
meetings may only be obtained subject
to the procedures set forth in, and the
provisions of, subpart D.

(d) Access to public meetings. Any
member of the public who plans to at-
tend a public meeting of the Commis-
sion, and who requires an auxiliary aid
such as a sign language interpreter,
should contact the Commission’s Se-
lective Placement Coordinator, Office
of Personnel at (202) 272-7065 or TDD
number (202) 272-2552, prior to the
meeting to make the necessary ar-
rangements. The Selective Placement
Coordinator will take all reasonable
steps to accommodate requests made in
advance of the scheduled meeting date.

[42 FR 14693, Mar. 16, 1977, as amended at 44
FR 32366, June 6, 1979; 55 FR 10235, Mar. 20,
1990]

Subpart J—Classification and De-
classification of National Se-
curity Information and Mate-
rial

AUTHORITY: 15 U.S.C. 77s; 11 U.S.C. 901,
1109(a); E.O. 12356, 47 FR 14874, Apr. 6, 1982;
Information Security Oversight Office Direc-
tive No. 1 (47 FR 27836, June 25, 1982).

SOURCE: 44 FR 65737, Nov. 15, 1979, unless
otherwise noted.

§200.500 Purpose.

This part establishes general policies
and procedures for the classification,
declassification and safeguarding of na-
tional security information which is
generated, processed and/or stored by
the Commission, and supplements Ex-
ecutive Order 12356, April 6, 1982 (47 FR
14874), and Information Security Over-
sight Office Directive No. 1, June 25,
1982 (47 FR 27836).

[47 FR 47236, Oct. 25, 1982]
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§200.501 Applicability.

This part applies to the handling of,
and public access to, national security
information and classified documents
in the Commission’s possession. Such
documents no longer in the Commis-
sion’s possession will be handled by the
agency having possession, or in accord-
ance with guidelines developed in con-
sultation with the Archivist.

§200.502 Definition.

As used in this part: Foreign govern-
ment information means either (a) infor-
mation provided to the United States
by a foreign government or govern-
ments, an international organization of
governments, or any element thereof
with the expectation, express or im-
plied, that the information, the source
of the information, or both, are to be
held in confidence, or (b) information
produced by the United States pursu-
ant to or as a result of a joint arrange-
ment with a foreign government or
governments or an international orga-
nization of governments or any ele-
ment thereof, requiring that the infor-
mation, the arrangement, or both, are
to be held in confidence.

[47 FR 47236, Oct. 25, 1982]

§200.503 Senior agency official.

The Chief Operating Officer of the
Commission is designated the senior
agency official responsible for con-
ducting an oversight program to ensure
effective implementation of Executive
Order 12356. Any complaints or sugges-
tions regarding the Commission’s in-
formation security program should be
directed to the Office of the Chief Oper-
ating Officer, Securities and Exchange
Commission, Attn: Information Secu-
rity Program, 100 F Street, NE., Wash-
ington, DC 20549.

(a) The Deputy Chief Operating Offi-
cer is the Senior Agency Official for
purposes of the Paperwork Reduction
Act of 1980. In this capacity, the Dep-
uty Chief Operating Officer will carry
out all responsibilities required by the
Act (Pub. L. 96-511, 3506(b)), as well as
serving as Agency Clearance Officer for
purposes of the publication of notices
in the FEDERAL REGISTER.
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(b) [Reserved]

[47 FR 47236, Oct. 25, 1982, as amended at 49
FR 12686, Mar. 30, 1984; 51 FR 5315, Feb. 13,
1986; 73 FR 32226, June 5, 2008; 76 FR 60371,
60372, Sept. 29, 2011]

§200.504 Oversight Committee.

An Oversight Committee is estab-
lished, under the chairmanship of the
Chief Operating Officer, with the fol-
lowing responsibilities:

(a) Establish a security education
program to familiarize Commission
and other personnel who have access to
classified information with the provi-
sions of Executive Order 12065, and en-
courage Commission personnel to chal-
lenge those classification decisions
they believe to be improper.

(b) Establish controls to insure that
classified information is used, proc-
essed, stored, reproduced, and
transitted only under conditions that
will provide adequate protection and
prevent access by unauthorized per-
sons.

(c) Establish procedures which re-
quire that a demonstrable need, under
section 4-1 of Executive Order 12065, for
access to classified information be es-
tablished before administrative clear-
ance procedures are initiated, as well
as other appropriate procedures to pre-
vent unnecessary access to classified
information.

(d) Act on all suggestions and com-
plaints concerning Commission admin-
istration of its information security
program.

(e) Establish procedures within the
Commission to insure the orderly and
effective referral of requests for declas-
sification of documents in the Commis-
sion’s possession.

(f) Review on an annual basis all
practices for safeguarding information
and to eliminate those practices which
are duplicative or unnecessary.

(g) Recommend to the Chairman of
the Commission appropriate adminis-
trative action to correct abuse or vio-
lation of any provision of Executive
Order 12356.

(h) Consider and decide other ques-
tions concerning classification and de-
classification that may be brought be-
fore it.
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(i) Develop special contingency plans
for the protection of classified informa-
tion used in or near hostile or poten-
tially hostile areas.

(j) Promptly notify the Director of
the Information Security Oversight Of-
fice whenever an officer or employee of
the United States Government or its
contractors, licensees or grantees
knowingly, willfully or negligently (1)
discloses to unauthorized persons infor-
mation properly classified under Exec-
utive Order 12356 or predecessor orders
or (2) classifies or continues the classi-
fication of information in violation of
Executive Order 12356 or predecessor
orders.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47236, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986]

§200.505 Original classification.

(a) No Commission Member or em-
ployee has the authority to classify
any information on an original basis.

(b) If a Commission employee origi-
nates information that appears to re-
quire classification, the employee shall
immediately notify the Secretary and
protect the information accordingly.

(c) If the Chief Operating Officer be-
lieves the information warrants classi-
fication, it shall be sent to an agency
with original classification authority
over the subject matter, or to the in-
formation Security Oversight Office,
for determination.

[44 FR 65737, Nov. 15, 1979, as amended at 51
FR 5315, Feb. 13, 1986]

§200.506 Derivative classification.

Any document that includes para-
phrases, restatements, or summaries
of, or incorporates in new form, infor-
mation that is already classified shall
be assigned the same level of classifica-
tion as the source; if, however, the
basic information appears to have been
so changed that no classification, or a
lower classification than originally as-
signed, should be used, the appropriate
official of the originating agency or of-
fice of origin who has the authority to
upgrade, downgrade or declassify the
information must be consulted prior to
assigning a different classification to
the information.

[47 FR 47236, Oct. 25, 1982]
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§200.507 Declassification dates on de-
rivative documents.

(a) A document that derives its clas-
sification from information classified
under Executive Order 12356 of prede-
cessor orders shall be marked with the
date or event assigned to that source
information for its automatic declas-
sification or for review of its continued
need for classification.

(b) A derivative document that de-
rives its classification from the ap-
proved use of the classification guide of
another agency shall bear the declas-
sification date required by the provi-
sions of that classification guide.

[47 FR 47236, Oct. 25, 1982]

§200.508 Requests for mandatory re-
view for declassification.

(a) Requests for mandatory review of
a Commission document for declas-
sification may be made by any United
States citizen or permanent resident
alien, including Commission employ-
ees, or a Federal agency, or a State or
local government. The request shall be
in writing and shall be sent to the Of-
fice of the Chief Operating Officer,
Attn: Mandatory Review Request, Se-
curities and Exchange Commission, 100
F Street, NE., Washington, DC 20549.

(b) The request shall describe the ma-
terial sufficiently to enable the Com-
mission to locate it. Requests with in-
sufficient description of the material
will be returned to the requester for
further information.

(c) Within 5 days of receiving a re-
quest for declassification, the Commis-
sion shall acknowledge its receipt. If
the document was derivatively classi-
fied by the Commission or originally
classified by another agency, the re-
quest and the document shall be for-
warded promptly to the agency with
original classification authority to-
gether with the Commission’s rec-
ommendation to withhold any of the
information where appropriate. The re-
quester shall be notified of the referral.

(d) If the request requires the provi-
sion of services by the Commission,
fair and equitable fees may be charged
under title 5 of the Independent Offices
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Appropriation Act, 65 Stat. 290, 31

U.S.C. 483a.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47237, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986; 73 FR 32226, June 5, 2008]

§200.509 Challenge to classification by
Commission employees.

Commission employees who have rea-
sonable cause to believe that informa-
tion is classified unnecessarily, im-
properly, or for an inappropriate period
of time, may challenge those classifica-
tion decisions through mandatory re-
view or other appropriate procedures as
established by the Oversight Com-
mittee. Commission employees who
challenge classification decisions may
request that their identity not be dis-
closed.

§200.510 Access by historical research-
ers.

(a) Persons outside the executive
branch performing historical research
may have access to information over
which the Commission has classifica-
tion jurisdiction for the period re-
quested (but not longer than 2 years
unless renewed for an additional period
of less than 2 years) if the Chief Oper-
ating Officer determines in writing
that access to the information will be
consistent with the interests of na-
tional security.

(b) The person seeking access to clas-
sified information must agree in writ-
ing:

(1) To be subject to a national agency
check;

(2) To protect the classified informa-
tion in accordance with the provisions
of Executive Order 12356; and

(3) Not to publish or otherwise reveal
to unauthorized persons any classified
information.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47237, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986]

§200.511 Access by
dential appointees.

(a) Former Commission Members ap-
pointed by the President may have ac-
cess to classified information or docu-
ments over which the Commission has
jurisdiction that they originated, re-
viewed, signed, or received while in
public office, if the Chief Operating Of-

former Presi-
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ficer determines in writing that access
to the information will be consistent
with the interest of nation security.

(b) The person seeking access to clas-
sified information must agree in writ-
ing:

(1) To be subject to a national agency
check;

(2) To protect the classified informa-
tion in accordance with the provisions
of Executive Order 12356; and

(3) Not to publish or otherwise reveal
to unauthorized persons any classified
information.

[44 FR 65737, Nov. 15, 1979, as amended at 47
FR 47237, Oct. 25, 1982; 51 FR 5315, Feb. 13,
1986]

Subpart K—Regulations Pertaining
to the Protection of the Envi-
ronment

AUTHORITY: 15 U.S.C. 78w(a)(2).

SOURCE: 44 FR 41177, July 16, 1979, unless
otherwise noted.

§200.550 Purpose.

This subpart sets forth the proce-
dures the Commission will follow to
ensure compliance with the goals of
the National Environmental Policy Act
(NEPA) and with the procedures re-
quired by NEPA in the event that the
Commission should take action subject
to such procedural requirements.

§200.551 Applicability.

In the event of extraordinary cir-
cumstances in which a Commission ac-
tion may involve major Federal action
significantly affecting the quality of
the human environment, the Commis-
sion shall follow the procedures set
forth in §§200.552 through 200.554 of this
part, unless doing so would be incon-
sistent with its statutory authority
under the Federal securities laws.

[76 FR 71874, Nov. 21, 2011]

§200.552 NEPA planning.

Where it is reasonably foreseeable by
the Commission that it may be re-
quired to act on a matter specified in
§200.551 and that matter is likely to in-
volve major Federal action signifi-
cantly affecting the quality of the
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human environment, the Commission
shall:

(a) Advise the relevant persons as to
information respecting the environ-
ment, if any, which may later be re-
quired to be submitted for Commission
consideration should Commission ac-
tion become necessary;

(b) Consult on any environmental
factors involved with individuals, orga-
nizations, and state and local authori-
ties interested in the planned action;
and

(c) Begin implementing the proce-
dures set forth in §§200.553 and 200.554
as soon as possible, Provided, That such
procedures are not inconsistent with
the Commission’s authority under the
Federal securities laws.

§200.553 Draft, final and supplemental
impact statements.

If the Commission determines that
the requirements of section 102(2)(C) of
NEPA for preparation of an environ-
mental impact statement are applica-
ble in connection with a proposed Com-
mission action, it shall prepare such
statement generally in accordance
with the procedures specified in 40 CFR
parts 1500-1508, particularly part 1502
concerning impact statement prepara-
tion and content, §1505.1 concerning de-
cision-making procedures, and §1501.6
concerning the function of cooperating
agencies, to the extent that such proce-
dures do not conflict with the Commis-
sion’s statutory responsibilities and
authority under the Federal securities
laws.

§200.554 Public availability of infor-
mation.

(a) Any environmental assessment or
impact statement, and Commission re-
sponses pertaining to formal rule-
making proceedings or adjudicatory
proceedings, shall be made part of the
record in any such proceedings. In the
case of formal adjudicatory pro-
ceedings, this shall be done in accord-
ance with Rule 460 of the Commission’s
Rules of Practice, §201.460 of this chap-
ter. In the case of formal rulemaking
proceedings, this shall be done in ac-
cordance with the Commission’s rules
respecting such proceedings.

(b) The location of publicly available
environmental impact statements will
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be 100 F Street, NE., Washington, DC
205649.

(c) Interested persons may obtain in-
formation regarding and status reports
on specific environmental impact
statements and environmental assess-
ments by contacting the division or of-
fice within the Commission which has
responsibility for the particular pro-
posed action.

[44 FR 41177, July 16, 1979, as amended at 47
FR 26819, June 22, 1982; 60 FR 32795, June 23,
1995; 73 FR 32226, June 5, 2008]

Subpart L—Enforcement of Non-
discrimination on the Basis of
Handicap in Programs or Ac-
tivities Conducted by the Se-
curities and Exchange Com-
mission

AUTHORITY: 29 U.S.C. 794.

SOURCE: 53 FR 25885, July 8, 1988, unless
otherwise noted.

§200.601 Purpose.

The purpose of this regulation is to
effectuate section 119 of the Rehabili-
tation, Comprehensive Services, and
Developmental Disabilities Amend-
ments of 1978, which amended section
504 of the Rehabilitation Act of 1973 to
prohibit discrimination on the basis of
handicap in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§200.602 Application.

This regulation (§§200.601-200.670) ap-
plies to all programs or activities con-
ducted by the agency, except for pro-
grams or activities conducted outside
the United States that do not involve
individuals with handicaps in the
United States.

§200.603 Definitions.

For purposes of this regulation, the
term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auzxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
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participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, and other similar
services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Historic preservation programs means
programs conducted by the agency that
have preservation of historic properties
as a primary purpose.

Historic properties means those prop-
erties that are listed or eligible for
listing in the National Register of His-
toric Places or properties designated as
historic under a statute of the appro-
priate State or local government body.

Individual with handicaps means any
person who has a physical or mental
impairment that substantially limits
one or more major life activities, has a
record of such an impairment, or is re-
garded as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
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digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addiction and alcoholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Qualified individual
means—

(1) With respect to preschool, elemen-
tary, or secondary education services
provided by the agency, an individual
with handicaps who is a member of a
class of persons otherwise entitled by
statute, regulation, or agency policy to
receive education services from the
agency;

(2) With respect to any other agency
program or activity under which a per-
son is required to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose

with handicaps
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of the program or activity without
modifications in the program or activ-
ity that the agency can demonstrate
would result in a fundamental alter-
ation in its nature;

(3) With respect to any other pro-
gram or activity, an individual with
handicaps who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity; and

(4) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is
made applicable to this regulation by
§200.640.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93—
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955); and
the Rehabilitation Act Amendments of
1986 (Pub. L. 99-506, 100 Stat. 1810). As
used in this regulation, section 504 ap-
plies only to programs or activities
conducted by Executive agencies and
not to federally assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

§§200.604-200.609 [Reserved]

§200.610 Self-evaluation.

(a) The agency shall, by September 6,
1989, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this regulation and, to the ex-
tent modification of any such policies
and practices is required, the agency
shall proceed to make the necessary
modifications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with handicaps or orga-
nizations representing individuals with
handicaps, to participate in the self-
evaluation process by submitting com-
ments (both oral and written).

(c) The agency shall, for at least
three years following completion of the

§200.630

self-evaluation, maintain on file and
make available for public inspection:
(1) A description of areas examined
and any problems identified; and
(2) A description of any modifications
made.

§200.611 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this regulation and its ap-
plicability to the programs or activi-
ties conducted by the agency, and
make such information available to
them in such manner as the head of the
agency finds necessary to apprise such
persons of the protections against dis-
crimination assured them by section
504 and this regulation.

§§200.612-200.629 [Reserved]

§200.630 General prohibitions against
discrimination.

(a) No qualified individual with
handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under
any program or activity conducted by
the agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless such action is necessary to
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provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The agency may not deny a quali-
fied individual with handicaps the op-
portunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with handicaps to discrimination
on the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified individ-
uals with handicaps to discrimination
on the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
individuals with handicaps to discrimi-
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nation on the basis of handicap. How-
ever, the programs or activities of enti-
ties that are licensed or certified by
the agency are not, themselves, cov-
ered by this regulation.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive order to a different class of
individuals with handicaps is not pro-
hibited by this regulation.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

§§200.631-200.639 [Reserved]

§200.640 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subject to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§200.641-200.648 [Reserved]

§200.649 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§200.650, no qualified individual with
handicaps shall, because the agency’s
facilities are inaccessible to or unus-
able by individuals with handicaps, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

§200.650 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraph does not—
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(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps;

(2) In the case of historic preserva-
tion programs, require the agency to
take any action that would result in a
substantial impairment of significant
historic features of an historic prop-
erty; or

(3) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§200.650(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that in-
dividuals with handicaps receive the
benefits and services of the program or
activity.

(b) Methods—(1) General. The agency
may comply with the requirements of
this section through such means as re-
design of equipment, reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, home
visits, delivery of services at alternate
accessible sites, alteration of existing
facilities and construction of new fa-
cilities, use of accessible rolling stock,
or any other methods that result in
making its programs or activities read-
ily accessible to and usable by individ-
uals with handicaps. The agency is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The agency, in mak-

§200.650

ing alterations to existing buildings,
shall meet accessibility requirements
to the extent compelled by the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157), and any regula-
tions implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified individuals with
handicaps in the most integrated set-
ting appropriate.

(2) Historic preservation programs. In
meeting the requirements of §200.650(a)
in historic preservation programs, the
agency shall give priority to methods
that provide physical access to individ-
uals with handicaps. In cases where a
physical alteration to an historic prop-
erty is not required because of
§200.650(a) (2) or (3), alternative meth-
ods of achieving program accessibility
include—

(i) Using audio-visual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide indi-
viduals with handicaps into or through
portions of historic properties that
cannot otherwise be made accessible;
or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
November 7, 1988, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by September 6, 1991, but in any event
as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
March 6, 1989, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,
including individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
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shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§200.651 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151-4157), as estab-
lished in 41 CFR 101-19.600 to 101-19.607,
apply to buildings covered by this sec-
tion.

§§200.652-200.659 [Reserved]

§200.660 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the individual with handi-
caps.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.
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(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used to communicate with per-
sons with impaired hearing.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §200.660 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the agency head or his or her
designee after considering all agency
resources available for use in the fund-
ing and operation of the conducted pro-
gram or activity and must be accom-
panied by a written statement of the
reasons for reaching that conclusion. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, the agency shall
take any other action that would not
result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
individuals with handicaps receive the
benefits and services of the program or
activity.
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§§200.661-200.669 [Reserved]

§200.670 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs and
activities conducted by the agency.

(b) The agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613 pursu-
ant to section 501 of the Rehabilitation
Act of 1973 (29 U.S.C. 791).

(c) The Equal Employment Oppor-
tunity Manager shall be responsible for
coordinating implementation of this
section. Complaints may be sent to the
EEO Manager, 100 F Street, NE., Wash-
ington, DC 20549.

(d) The agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The agency may extend this time
period for good cause.

(e) If the agency receives a complaint
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity.

(f) The agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended
(42 U.S.C. 4151-4157), is not readily ac-
cessible to and usable by individuals
with handicaps.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the agency of the letter

§200.735-2

required by §200.670(g). The agency
may extend this time for good cause.

(i) Timely appeals shall be accepted
and processed by the head of the agen-
cy.

(j) The head of the agency shall no-
tify the complainant of the results of
the appeal within 60 days of the receipt
of the request. If the head of the agen-
cy determines that additional informa-
tion is needed from the complainant,
he or she shall have 60 days from the
date of receipt of the additional infor-
mation to make his or her determina-
tion on the appeal.

(k) The time limits cited in para-
graphs (g) and (j) of this section may be
extended with the permission of the
Assistant Attorney General.

(1) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated to another agency.

[63 FR 25882, 25885, July 8, 1988, as amended

at 53 FR 25882, July 8, 1988; 73 FR 32226, June
5, 2008]

§§200.671-200.699 [Reserved]

Subpart M—Regulation  Con-
cerning Conduct of Members
and Employees and Former
Members and Employees of
the Commission

AUTHORITY: 15 U.S.C. T7s, T7sss, 78w, 80a-37,
80b-11; E.O. 11222, 3 CFR, 1964-1965 Comp., D.
36; 5 CFR 735.104; 5 CFR 2634; and 5 CFR 2635,
unless otherwise noted.

SOURCE: 45 FR 36064, May 29, 1980, unless
otherwise noted.

§200.735-1 Purpose.

This subpart sets forth the standards
of ethical conduct required of mem-
bers, employees and special Govern-
ment employees, and former members
and employees of the Securities and
Exchange Commission.

[75 FR 42276, July 20, 2010]

§200.735-2 Policy.

(a) The Securities and Exchange
Commission has been entrusted by
Congress with the protection of the
public interest in a highly significant
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area of our national economy. In view
of the effect which Commission action
frequently has on the general public, it
is important that members, employees
and special Government employees
maintain unusually high standards of
honesty, integrity, impartiality and
conduct. They must be constantly
aware of the need to avoid situations
which might result either in actual or
apparent misconduct or conflicts of in-
terest and to conduct themselves in
their official relationships in a manner
which commands the respect and con-
fidence of their fellow citizens.

(b) For these reasons, members, em-
ployees, and special Government em-
ployees should at all times abide by the
standards of ethical conduct for em-
ployees of the executive branch (codi-
fied in 5 CFR part 2635); the supple-
mental standards of ethical conduct for
members and employees of the Securi-
ties and Exchange Commission (codi-
fied in 5 CFR part 4401); the standards
of conduct set forth in this subpart; the
Canons of ethics for members of the Se-
curities and Exchange Commission
(codified in subpart C of this part 200);
and, in the case of a person practicing
a profession as defined in 5 CFR
2636.305(b)(1), the applicable profes-
sional ethical standards.

[45 FR 36064, May 29, 1980, as amended at 75
FR 42276, July 20, 2010]

§200.735-3 General provisions.

(a) A member or employee shall com-
ply with the requirements of 5 CFR
part 2635, subpart A (General provi-
sions) and in particular with the provi-
sions of 5 CFR 2635.101 (Basic obliga-
tions of public service); 2635.103 (Appli-
cability to members of the uniformed
services); and 2635.104 (Applicability to
employees on detail).

(b) A member or employee of the
Commission shall not:

(1) Engage, directly or indirectly, in
any personal business transaction or
private arrangement for personal profit
the opportunity for which arises be-
cause of his or her official position or
authority, or that is based upon con-
fidential or nonpublic information
which he or she gains by reason of such
position or authority.

(2)(1) Divulge to any unauthorized
person or release in advance of author-
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ization for its release any nonpublic
Commission document, or any informa-
tion contained in any such document
or any confidential information: (A) In
contravention of the rules and regula-
tions of the Commission promulgated
under 5 U.S.C. 552, 552a and 552b; or (B)
in circumstances where the Commis-
sion has determined to accord such in-
formation confidential treatment.

(ii) Except where the Commission or
the General Counsel, pursuant to dele-
gated authority, has previously grant-
ed approval or in relation to a Commis-
sion administrative proceeding or a ju-
dicial proceeding in which the Commis-
sion, or a present or former Commis-
sioner, or present or former member of
the staff, represented by Commission
counsel, is a party, any officer, em-
ployee or former officer or employee
who is served with a subpoena requir-
ing the disclosure of confidential or
non-public information or documents
shall, unless the Commission or the
General Counsel, pursuant to delegated
authority, authorizes the disclosure of
such information or documents, re-
spectfully decline to disclose the infor-
mation or produce the documents
called for, basing his or her refusal on
this paragraph.

(iii) Any member, employee or
former member or employee who is
served with such a subpoena not cov-
ered by the exceptions in paragraph
(b)(7)(ii) of this section shall promptly
advise the General Counsel of the serv-
ice of such subpoena, the nature of the
information or documents sought, and
any circumstances which may bear
upon the desirability in the public in-
terest of making available such infor-
mation or documents.! The Commis-
sion or the General Counsel, pursuant
to delegated authority, shall authorize
the disclosure of non-expert, non-privi-
leged, factual staff testimony and the

1Detailed prohibitions regarding disclosure

or use of confidential or nonpublic informa-
tion are set forth in Rule 122 (17 CFR 230.122)
under the Securities Act of 1933; section 24(b)
of the Securities Exchange Act of 1934 (156
U.S.C. 78x) and Rule 0-4 (17 CFR 240.0-4); and
Rule 24(b)(2) (17 CFR 240.24b-2), thereunder;
section 45(a)(1) of the Investment Company
Act, and section 210(b) of the Investment Ad-
visers Act of 1940 (15 U.S.C. 80b-10).
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production of mnon-privileged docu-
ments when validly subpoenaed.

(c) A member or employee shall com-
ply with the requirements of 5 CFR
part 2635, subpart B (Gifts from outside
sources).

(d) A member or employee shall com-
ply with the requirements of 5 CFR
part 2635, subpart C (Gifts between em-
ployees).

(e) A member or employee shall com-
ply with the requirements of 5 CFR
part 2635, subpart D (Conflicting finan-
cial requirements);

(f) A member or employee shall com-
ply with the requirements of 5 CFR
part 2635, subpart E (Impartiality).

(g2) A member or employee shall com-
ply with the requirements of 5 CFR
part 2635, subpart G (Misuse of posi-
tion).

(h) No member or employee shall ac-
cept host-paid travel or reimbursement
except as in accordance with the re-
quirements of the Supplemental stand-
ards of ethical conduct for members
and employees of the Securities and
Exchange Commission (codified at 5
CFR 4401.103 (Outside Employment and
Activities)); 5 CFR part 2635, subpart H
(Outside Activities); and 31 U.S.C. 353
and 41 CFR 304-1.1 (Acceptance of pay-
ment from a non-Federal source for
travel expenses).

[45 FR 36064, May 29, 1980; 45 FR 40975, June
17, 1980, as amended at 50 FR 23287, June 3,
1985; 53 FR 17458, May 17, 1988; 54 FR 33500,
Aug. 15, 1989; 73 FR 32226, June 5, 2008; 75 FR
42276, July 20, 2010]

§200.735-4 Outside employment and
activities.

(a) Members and employees shall
comply with the requirements of the
Supplemental standards of ethical con-
duct for members and employees of the
Securities and Exchange Commission
(codified at 5 CFR 4401.103 (Outside em-
ployment and activities) and 5 CFR
part 2635, subpart H (Outside activi-
ties)).

(b) The Commission encourages em-
ployees to engage in teaching, lec-
turing, and writing activities with or
without compensation.2 In partici-

2As to employees, while the receipt of
honoraria is discouraged, that rule is not ap-
plicable to the receipt of compensation for
teaching.
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pating in such activities, employees
should be guided by the following:

(1) No teaching, lecturing, or writing
should be engaged in if prohibited by
law, Executive order, Office of Per-
sonnel Management regulations, or the
rules in this subpart.

(2) No teaching, lecturing, or writing
should be engaged in (including for the
purpose of the special preparation of a
person or class of persons for an exam-
ination of the Office of Personnel Man-
agement or Board of Examiners for the
Foreign Service) that depends on infor-
mation filed with the Commission, or
obtained by the Commission in an in-
vestigation or otherwise, or generated
within the Commission which is non-
public, unless the Commission gives
formal approval for the use of such
nonpublic information on the basis
that the use thereof is in the public in-
terest.3

(¢c) If otherwise permitted by 18
U.S.C. 203 and 205, the provisions of
these rules or of 5 CFR 4401.103 do not
preclude an employee from acting as
agent or attorney:

(1) For any Commission employee
who is sued or under investigation in
connection with his or her official du-
ties;

(2) For any Commission employee
who is the subject of disciplinary, loy-
alty, or other personnel administrative
proceedings in connection with those
proceedings; or

(3) For any Commission employee
who raises claims or against whom al-
legations of wrongdoing are made pur-
suant to the Commission’s Equal Op-
portunity regulations, if such represen-
tation is not inconsistent with the
faithful performance of the employee’s
duties.

(d)(1) As paragraph (b) of this section
indicates, the Commission encourages

38ince members of the Commission are

covered by section 401(a) of Executive Order
11222, they are prohibited by Civil Service
Regulations (6 CFR 735.203(c)) from receiving
compensation or anything of monetary value
for any consultation, lecture, discussion,
writing, or appearance the subject matter of
which is devoted substantially to the respon-
sibilities, programs, or operations of their
agencies, or which draws substantially on of-
ficial data or ideas which have not become
part of the body of public information.
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employees to engage in teaching, lec-
turing and writing activities.¢ It is un-
derstood, however, that Commission
employees in their teaching, writing
and lecturing shall not

(i) Use confidential or nonpublic in-
formation;

(ii) Make comments on pending liti-
gation in which the Commission is par-
ticipating as a party or amicus curiae;
or

(iii) Make comments on rulemaking
proceedings pending before the Com-
mission which would adversely affect
the operations of the Commission.

(2) To assist employees in conforming
to these requirements the following
procedure for reviewing writings prior
to publication, or prepared speeches
prior to delivery, has been established:

(i) Employees must submit proposed
publications or prepared speeches re-
lating to the Commission, or the stat-
utes or rules it administers, to the
General Counsel for review. Employees
will be notified as promptly as pos-
sible, with due regard to publication
deadlines, but in any event within 30
days of receipt of the written docu-
ment, whether such document con-
forms to the requirements of this Rule.

(ii)(A) A determination by the Gen-
eral Counsel that a proposed publica-
tion conforms to the requirements of
the rule will not involve adoption of, or
concurrence in, the views expressed.
Therefore, such publication or speech
shall include at an appropriate place or
in a footnote or otherwise, the fol-
lowing disclaimer of responsibility:

The Securities and Exchange Commission
disclaims responsibility for any private pub-
lication or statement of any SEC employee
or Commissioner.

This [article, outline, speech, chapter] ex-
presses the author’s views and does not nec-
essarily reflect those of the Commission, the
[other] Commissioners, or [other] members
of the staff.

(B) In appropriate cases, the above
disclaimer may be modified by the
General Counsel or the Commission to
reflect the circumstances of an indi-
vidual case. In addition, any publica-
tion or speech that reflects positions

4This paragraph (d), requiring review of
prepared speeches or writings relating to the
Commission does not apply to teaching ac-
tivities.
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taken by the Commission shall set
forth those positions accurately and, if
it contains differences with Commis-
sion positions, it shall clearly state
that such positions are those of the
employee.

(e) With respect to host-paid travel,
members and employees shall comply
with the requirements of the Supple-
mental standards of ethical conduct for
members and employees of the Securi-
ties and Exchange Commission (codi-
fied at 5 CFR 4401.103 (Outside employ-
ment and activities)); 5 CFR part 2635,
subpart H (Outside Activities); and 31
U.S.C. 1353 and 41 CFR 304-1.1 (Accept-
ance of payment from a non-Federal
source for travel expenses).

(f)(1) With respect to seeking or nego-
tiating outside employment, members
and employees shall comply with the
requirements of the Supplemental
standards of ethical conduct for mem-
bers and employees of the Securities
and Exchange Commission (codified at
5 CFR 4401.103 (Outside employment
and activities)); 5 CFR part 2635, sub-
part F (Seeking other employment); 5
CFR part 2635, subpart H (Outside ac-
tivities).

(2) Members and employees should be
aware that 18 U.S.C. 208 (Acts affecting
a personal interest) provides, among
other things, that a member or em-
ployee is prohibited from participating
personally and substantially in any
particular matter in which, to his or
her knowledge, the member or em-
ployee, his or her spouse, minor child,
general partner, organization of which
the employee is an officer, director,
trustee, general partner or employee,
or any person or organization with
whom he or she is negotiating or has
any arrangement concerning prospec-
tive employment, has a financial inter-
est. This provision does not apply if the
employee has received a written deter-
mination by an authorized official that
the financial interest is not so substan-
tial as to be deemed likely to affect the
integrity of the employee’s govern-
ment service.

(3) Members may follow the proce-
dural provision contained in Part V,
Section 503 of the Executive Order
11222.

(g) An employee who intends to ac-
cept or perform any outside or private
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employment or professional work shall
obtain necessary authorization in ad-
vance of such acceptance or perform-
ance. A request for such authorization
shall be submitted to the Division Di-
rector, Office Head or Regional Direc-
tor concerned, together with all perti-
nent facts regarding the proposed em-
ployment, such as the name of the em-
ployer, the nature of the work to be
performed, its estimated duration, and
the fee or compensation to be received.
Division Directors, Office Heads and
Regional Directors have been delegated
the authority to approve routine re-
quests for outside employment. The ap-
proving official shall forward to the Di-
rector of Personnel a copy of each re-
quest showing the date of approval. Re-
quests of a non-routine nature should
be forwarded to the Director of Per-
sonnel.

(h) The Director of Personnel, or his
designee, is authorized to approve or
disapprove requests for outside or pri-
vate employment under this rule, ex-
cept as to those cases which, in his
judgment, should be considered and de-
cided by the Commission. An employee
may appeal a disapproved request to
the Commission. The written appeal,
submitted through the Director of Per-
sonnel, shall give reasons why the pro-
posed outside or private employment is
consistent with this rule. The Director
of Personnel may not approve proposed
outside or private employment which
is absolutely prohibited by these rules.
The Commission may, in a particular
case, approve such employment.

[46 FR 36064, May 29, 1980; 45 FR 40975, June
17, 1980; 48 FR 39216, Aug. 30, 1983; 50 FR 45603,
Nov. 1, 1985; 73 FR 32226, June 5, 2008; 75 FR
42276, July 20, 2010]

§200.735-5 Securities transactions.

Securities transactions by members
and employees must comply with the
provisions of 5 CFR 4401.102 (Prohibited
and restricted financial interests and
transactions).

[75 FR 42277, July 20, 2010]

§200.735-6 Action in case of personal
interest.

Members and employees shall comply
with the requirements of 5 CFR part
2640 (Interpretation, exemptions, and
waiver guidance concerning 18 U.S.C.

§200.735-8

208 (Acts affecting a personal inter-
est)).

[75 FR 42277, July 20, 2010]

§200.735-7 Negotiation
ment.

for employ-

Members and employees shall comply
with the requirements of 18 U.S.C. 208
(Acts affecting a personal interest) and
5 CFR part 2635, subpart F (Seeking
other employment). See §200.735-4(f)(2)
of this subpart.

[75 FR 42277, July 20, 2010]

§200.735-8 Practice by former mem-
bers and employees of the Commis-
sion.

(a) Members and employees and
former members and employees shall
comply with the requirements of 18
U.S.C. 207 and 5 CFR part 2641 (Post
employment conflict of interest re-
strictions). Members and employees
and former members and employees
should be aware that, among other re-
strictions, 18 U.S.C. 207 generally pro-
hibits a former member or employee
from knowingly communicating to or
appearing before a Federal agency with
the intent to influence a particular
matter involving specific parties in
which that person personally and sub-
stantially participated while at the
Commission.

(b)(1) Any former member or em-
ployee of the Commission who, within 2
years after ceasing to be such, is em-
ployed or retained as the representa-
tive of any person outside the Govern-
ment in any matter in which it is con-
templated that he or she will appear
before the Commission, or commu-
nicate with the Commission or its em-
ployees, shall, within ten days of such
retainer or employment, or of the time
when appearance before, or commu-
nication with the Commission or its
employees is first contemplated, file
with the Office of the Ethics Counsel a
statement which includes:

(i) A description of the contemplated
representation;

(ii) An affirmative representation
that the former employee while on the
Commission’s staff had neither per-
sonal and substantial responsibility
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nor official responsibility for the mat-
ter which is the subject of the rep-
resentation; and

(iii) The name of the Commission Di-
vision or Office in which the person had
been employed.

(2) The statement required by para-
graph (b)(1) of this section may be filed
electronically based on instructions
provided by the Office of the Ethics
Counsel at www.sec.gov, or filed in
paper by mailing to the U.S. Securities
& Exchange Commission, Office of the
Ethics Counsel, 100 F Street NE., Wash-
ington, DC 20549-9150.

(3) Employment of a recurrent char-
acter may be covered by a single com-
prehensive statement. Each such state-
ment should include an appropriate
caption indicating that it is filed pur-
suant to this section. The reporting re-
quirements of this paragraph do not
apply to

(i) Communications incidental to
court appearances in litigation involv-
ing the Commission; and

(ii) Oral communications concerning
ministerial or informational matters
or requests for oral advice not other-
wise prohibited by paragraph (a) of this
section.

(c) As used in this section, the term
appear before the commission means
physical presence before the Commis-
sion or its employees in either a formal
or informal setting or the conveyance
of material in connection with a for-
mal appearance or application to the
Commission. As used in this section
the term communication with intent to
influence does not encompass commu-
nications which are not for the purpose
of influencing the Commission or any
of its employees or which, at the time
of the filings, are reasonably believed
not to involve any potential con-
troversy. As used in this section, the
term representative or representative ca-
pacity shall include not only the usual
type of representation by an attorney,
etc., but also representation of a cor-
poration in the capacity of an officer,
director or controlling stockholder
thereof.

(d)(1) Partners or associates of any
person disqualified from appearing or
practicing before the Commission in a
particular matter are also disqualified.
Such partners or associates (the firm)
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may request a waiver of this prohibi-
tion from the Commission by writing a
letter to the General Counsel of the
commission setting forth the facts of
the proposed representation and the in-
dividual’s disqualification. In appro-
priate situations, a firm may request a
generic waiver with respect to a num-
ber of different matters. Upon the ad-
vice of the Office of the General Coun-
sel, the Commission, or the General
Counsel exercising delegated author-
ity, will advise the requestor of the
Commission’s response.

(2) Waivers ordinarily will be granted
where the firm makes a satisfactory
representation that it has adopted
screening measures which will effec-
tively isolate the individual lawyer dis-
qualified from participating in the par-
ticular matter or matters and from
sharing in any fees attributable to it.
It will be considered significant for
purposes of this determination that:

(i) The firm had a pre-existing securi-
ties law practice prior to the arrival of
the disqualified attorney;

(ii) The matter was previously the
subject of consideration by the firm or
the client was already advised by the
firm;

(iii) In cases where the matter or cli-
ent became the subject of consider-
ation by the firm subsequent to the
firm’s employment of the lawyer indi-
vidually disqualified, that the matter
was not brought to the firm because of
the disqualified attorney.

(3) Notwithstanding the existence or
non-existence of any of these factors,
no waiver will be issued if the proposed
representation would create a signifi-
cant appearance of impropriety or
would otherwise adversely affect the
interests of the government.5 All pro-
ceedings with respect to waivers shall
be a matter of public record except to
the extent that such public disclosure

5For example, no waiver will be granted if,

during the course of representing a client
who has an interest with respect to a matter
before the Commission, a firm employs, or
accepts as a partner, a member of the staff
or of the Commission who at any time dur-
ing the course of that representation had di-
rect and substantial responsibility for the
same matter, and whose departure would re-
sult in a significant adverse impact upon
that matter at the Commission.
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might violate attorney-client privilege
or breach the attorney’s obligation to
preserve the confidences and secrets of
this or her clients, reveal the existence
of ongoing private investigations,
interfere with law enforcement pro-
ceedings, or otherwise be inconsistent
with the public interest.

(e) Persons in doubt as to the appli-
cability of any portion of this section
may apply for an advisory ruling of the
Commission. 6

[45 FR 36064, May 29, 1980, as amended at 50
FR 23669, June 5, 1985; 75 FR 42277, July 20,
2010; 77 FR 13491, Mar. 7, 2012]

§200.735-9 Indebtedness.

Members and employees shall comply
with the requirements of 5 CFR 2635.809
(Just financial obligations).

[75 FR 42277, July 20, 2010]

§200.735-10 Miscellaneous
provisions.

Each member and employee is re-
sponsible for acquainting himself or
herself with the statutory provisions
listed in 5 CFR 2635.902 (Related stat-
utes). A violation of any of these provi-
sions is deemed a violation of this sub-
part M.

[75 FR 42277, July 20, 2010]

statutory

§200.735-11 Statement of employment
and financial interests.

(a) Members and employees shall file
financial disclosure reports in accord-
ance with the requirements of 5 CFR
part 2634 (Executive branch financial
disclosure).

(b) Prior to the time of entry on
duty, or upon designation to a position
set forth in paragraph (c) of this sec-
tion, such employee shall submit to the
Director of Personnel a statement, on
the official form made available for
this purpose through the Office of Per-
sonnel, setting forth the following in-
formation:

(1) A list of the names of all corpora-
tions, companies, firms, or other busi-
ness enterprises, partnerships, non-

6 Attention of former members and employ-
ees is directed to Formal Opinion 342 of the
Committee on Ethics of the American Bar
Association, 62 A.B.A.J. 517 (1975) and to 18
U.S.C. 207.
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profit organizations, and educational
or other institutions with or in which
the employee, his or her spouse,
unemancipated minor child or other
member of his or her immediate house-
hold has—

(i) Any connection as an employee,
officer, owner, director, member, trust-
ee, partner, adviser or consultant; or

(ii) Any continuing financial inter-
est, through a pension or retirement
plan, shared income, or other arrange-
ment as a result of any current or prior
employment or business or professional
association.

(iii) Any financial interest through
the ownership of stock, stock options,
bonds, securities, or other arrange-
ments including trusts.

(2) A list of the names of the employ-
ee’s creditors and the creditors of his
or her spouse, unemancipated minor
child or other member of his or her im-
mediate household, other than those
creditors to whom any such person
may be indebted by reason of a mort-
gage on property which he or she occu-
pies as a personal residence, or to
whom such person may be indebted for
current and ordinary household and
living expenses such as those incurred
for household furnishings, vacations,
an automobile, education, or the like.

(3) A list of the employee’s interests
and those of his or her spouse,
unemancipated minor child, or other
member of his or her immediate house-
hold in real property or rights in lands,
other than property which he or she oc-
cupies as a personal residence.

(4) For the purpose of this section,
member of his or her immediate household
means a resident of the employee’s
household who is related to the em-
ployee by blood or marriage.

(5) In the instance where a spouse is
not a member of the employee’s immediate
household, and the employee certifies
he or she neither derives nor expects to
derive any economic benefit from the
holdings of the spouse, the Director of
Personnel may waive the requirement
of reporting the interests of such
spouse.

(c) Statements of employment and fi-
nancial interests filed pursuant to
paragraph (a) of this section shall be
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sent to the Ethics Office in a sealed en-
velope marked ‘‘Confidential Employ-
ment and Financial Interests.” They
shall be maintained in a confidential
file. Only those officials of the Com-
mission whose participation is nec-
essary for the carrying out of the pur-
pose of this Conduct Regulation may
have access to such statements and no
information may be disclosed from
them except as the Commission or the
Office of Personnel Management may
determine for good cause shown.

(d) In accordance with the require-
ments of the Ethics in Government Act
of 1978, Pub. L. 95-521, the Ethics Office
shall review the financial disclosure re-
ports filed pursuant to that Act.

(e) The Ethics Office shall examine
the statements of employment and fi-
nancial interests filed pursuant to
paragraph (a) of this section to deter-
mine whether conflicts of interest or
apparent conflicts of interest on the
part of employees exist. An employee
shall be afforded the opportunity to ex-
plain any conflict or appearance of
conflict. When the Director or Assist-
ant Director of Personnel, in consulta-
tion with appropriate superiors of the
employee involved, is unable to resolve
a conflict or appearance of conflict, he
or she shall report the matter to the
Commission through the Counselor for
the Commission designated under
§200.735-15(a).

(f) Except as otherwise provided in
paragraph (a) of this section the state-
ment of employment and financial in-
terests and supplementary statements
required of employees are in addition
to, and not in substitution for, or in
derogation of, any similar requirement
imposed by law, order or regulation.
The submission of a statement by an
employee does not permit him or her or
any other person to participate in a
matter in which his or her or the other
person’s participation is prohibited by
law, order or regulation.

(g2) An employee has the right to ask
for a review through the Commission’s
grievance procedure outlined in section
771, Part II, Manual of Administrative
Regulations, of a complaint that his or
her position has been improperly in-
cluded under the provisions of this sec-
tion as one requiring the submission of
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a statement of employment and finan-
cial interests.

[45 FR 36064, May 29, 1980; 45 FR 40975, June
17, 1980, as amended at 73 FR 32226, June 5,
2008; 75 FR 42278, July 20, 2010; 76 FR 71450,
Nov. 18, 2011]

§200.735-12 Special Government em-
ployees.

(a) Special Government employee
means a person defined in section 18
U.S.C. 202 as a special Government em-
ployee. All of the provisions of this
Conduct Regulation are applicable to
special Government employees, except
that in specific appropriate cases the
Commission may exempt such employ-
ees from, or modify the applicability
of, any portion of any provision of the
Conduct Regulation.

(b) In no event will the Commission
waive a provision of the Conduct Regu-
lation which would permit a special
Government employee to:

(1) Use his or her Government em-
ployment for a purpose that is, or gives
the appearance of being, motivated by
the desire for private gain for himself
or another person, particularly one
with whom he or she has family, busi-
ness, or financial ties.

(2) Use inside information obtained
as a result of his or her Government
employment for private gain for him-
self or herself or another person either
by direct action on his or her part or
by counsel, recommendation, or sug-
gestion to another person, particularly
one with whom he or she has family,
business, or financial ties. For purposes
of this paragraph, inside information
means information obtained under
Government authority which has not
become part of the body of public infor-
mation.

(3) Use his or her Government em-
ployment to coerce, or give the appear-
ance of coercing, a person to provide fi-
nancial benefit to himself or herself or
another person, particularly one with
whom he or she has family, business, or
financial ties.

(4) Receive or solicit from a person
having business with the Commission
anything of value as a gift, gratuity,
loan, entertainment, or favor for him-
self or herself or another person, par-
ticularly one with whom he or she has
family, business or financial ties.
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(c) Prior to entrance on duty, each
special Government employee shall
submit to the Director of Personnel a
statement of employment and financial
interests which contains such informa-
tion as the Director of Personnel deter-
mines is relevant in the light of the du-
ties the special Government employee
is to perform and, if appropriate, the fi-
nancial disclosure report as provided
by title II of the Ethics in Government
Act of 1978, Pub. L. 95-521. It shall be
kept current throughout the period of
employment by the filing of supple-
mentary statements in accordance
with the requirements of §200.735-11(d).
Statements shall be on the official
form made available for this purpose
through the Office of Personnel.

(d) The Commission may waive the
requirement of paragraph (c) of this
section in the case of a special Govern-
ment employee who is not a consultant
or an expert, as those terms are defined
in chapter 304 of the Federal Personnel
Manual (b CFR 735.304), if the duties of
the position are determined to be at a
level of responsibility which does not
require the submission of such state-
ment to protect the integrity of the
Commission.

§200.735-13 Disciplinary and other re-
medial action.

(a) Knowing participation in a viola-
tion of this subpart by persons not
within the scope of the foregoing rules
in this subpart shall likewise be
deemed improper conduct and in con-
travention of Commission rules. Depar-
ture from any of the rules in this sub-
part by employees or special Govern-
ment employees without specific ap-
proval may be cause for appropriate re-
medial and/or disciplinary action or, in
the case of former members, employ-
ees, and special Government employ-
ees, for disqualification from appearing
and practicing before the Commission,
which may be in addition to any pen-
alty prescribed by law.

(b) When there has been a departure
from any of the rules of this subpart
without specific approval or when a
conflict of interest or an apparent con-
flict of interest on the part of an em-
ployee or special Government em-
ployee arises, the Director of Personnel
may order immediate action to end

§200.735-15

such conflict or appearance of conflict
of interest. Remedial action may in-
clude, but is not limited to (1) changes
in assigned duties; (2) divestment by
the employee or special Government
employee of his conflicting interest; (3)
disciplinary action; or (4) disqualifica-
tion for a particular assignment. Re-
medial action, whether disciplinary or
otherwise, shall be effected in accord-
ance with any applicable laws, Execu-
tive Orders, and regulations. The Di-
rector of Personnel may refer any rec-
ommended action to the Commission.
The employee may obtain review by
the Commission of any action ordered
to be taken by the Director of Per-
sonnel. During the period of review, un-
less otherwise directed by the Commis-
sion, the action ordered by the Direc-
tor of Personnel is stayed.

(c) Former members or employees
who violate the post-employment re-
striction provisions of 18 U.S.C. 207(a),
(b) or (c), which parallel the provisions
of Rule 8(a), supra, will be subject to an
administrative enforcement proceeding
as set forth in Rule 102(e) of the Com-
mission’s Rules of Practice, §201.102(e)
of this chapter, except that, when pro-
ceedings are brought to determine if
violations of post-employment restric-
tions have occurred, denial of the privi-
lege of appearing and practicing before
the Commission will be based on a find-
ing of violation of the provisions of
Rule 8(a) and 18 U.S.C. 207 (a), (b) and
(c). Procedures applicable to such ad-
ministrative proceedings are to be
found in the Commission’s Rules of
Practice, 17 CFR 201.100 et seq.

[45 FR 36064, May 29, 1980, as amended at 60
FR 32795, June 23, 1995]

§200.735-14 Employees on leave of ab-
sence.

The provisions of the rules in this
subpart relative to employees of the
Commission are applicable to employ-
ees on a leave with pay or a leave with-
out pay status other than extended
military service.

§200.735-15 Interpretive and advisory
service.

(a) The Ethics Counsel shall be des-
ignated Counselor for the Commission
and shall serve as the Commission’s
delegate to the Office of Personnel
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Management on matters covered by the
rules in this subpart. The Ethics Coun-
sel shall be responsible for coordi-
nating the Commission’s counseling
services provided under this section
and for assuring that counseling and
interpretations on questions of con-
flicts of interest and other matters
covered by the rules in this subpart are
available to all members and employ-
ees.

(b) A member, employee, or former
member or employee may obtain ad-
vice or guidance on the application of
the rules in this subpart from the Eth-
ics Counsel. In addition, any former
member or employee seeking advice or
an interpretation relating to the Eth-
ics in Government Act shall submit his
or her request to the Ethics Counsel.

(c) The Ethics Counsel will treat in-
formation he or she receives pursuant
to requests for advice or guidance
under this Rule on a confidential basis,
except that information he or she re-
ceives indicating a possible past viola-
tion of any provision of this Conduct
Regulation or of the law will be
brought to the attention of appropriate
persons.

(d) The Ethics Office shall furnish a
copy of this Conduct Regulation (sub-
part M) to each member, employee and
special Government employee imme-
diately upon his or her entrance on
duty and shall thereafter, annually,
and at such other times as cir-
cumstances warrant, bring to the at-
tention of each member, employee and
special Government employee this Con-
duct Regulation (subpart M) and all re-
visions thereof.

(e) The Ethics Office shall notify
each member, employee and special
Government employee at the time of
entrance on duty, and from time to
time thereafter, of the availability of
counseling services and of how and
where these services are available.

[45 FR 36064, May 29, 1980, as amended at 73
FR 32227, June 5, 2008; 75 FR 42278, July 20,
2010; 76 FR 71450, Nov. 18, 2011; 79 FR 1735,
Jan. 10, 2014]

§200.735-16 Delegation.

Any official responsibility assigned
to a person in a particular position
pursuant to this subpart may be dele-

17 CFR Ch. Il (4-1-20 Edition)

gated by such person to any other per-
son.

§200.735-17 Administration of the con-
duct regulation.

The Designated Agency Ethics Offi-
cial is responsible for the day-to-day
administration of this conduct regula-
tion except where otherwise provided.

[45 FR 36064, May 29, 1980, as amended at 75
FR 42278, July 20, 2010; 76 FR 71450, Nov. 18,
2011]

§200.735-18 Requests for waivers.

Unless a different procedure is spe-
cifically prescribed in a rule of this
part, an employee may submit a re-
quest for a waiver, modification or
postponement of a requirement in-
cluded in this part to the Chairman.
Such waiver, modification or postpone-
ment may be granted if it is deter-
mined by the Chairman that such waiv-
er, modification of postponement
would not adversely affect the interest
of the Commission or the United
States. Any such waiver, modification
or postponement granted by the Chair-
man shall be made available to the
public. The Chairman may submit any
request made pursuant to this rule to
the Commission for its consideration.
Any Commission action on such re-
quest shall be made public only in the
discretion of the Commission. Require-
ments included in this part which im-
plement any provision of Federal law,
regulation or Executive Order gen-
erally applicable to the Executive
Branch shall not be waived under this
provision.

Subpart N—Commission Informa-
fion Collection Requirements
Under the Paperwork Reduc-
fion Act: OMB Conirol Num-
bers

AUTHORITY: 44 U.S.C. 3506; 44 U.S.C. 3507.

SOURCE: 67 FR 14634, Mar. 27, 2002, unless
otherwise noted.

§200.800 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

(a) Purpose: This subpart collects and
displays the control numbers assigned
to information collection requirements
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of the Commission by the Office of
Management and Budget pursuant to
the Paperwork Reduction Act of 1980,
44 U.S.C. 3500 et seq. This subpart dis-
plays current OMB control numbers for
those information collection require-

ister.
(b) Display.

ments of the Commission that are rules

§200.800

and regulations and codified in 17 CFR
either in full text or incorporated by
reference with the approval of the Di-
rector of the Office of the Federal Reg-

Current
Information collection requirement 17 CFR part or section where identified and described OMBNcontroI
o.

Regulation S—X .......ccccccciviiiiiiiiiieceae Part 210 3235-0009
Regulation S-B . Part 228 3235-0417
Regulation S—K . Part 229 3235-0071
Rule 154 e 230.154 3235-0495
RUIE 155 ..o 230.155 3235-0549
RUIE 236 ..o 230.236 3235-0095
RUIE 237 ..o 230.237 . 3235-0528
Regulation A ..o 230.251 thru 230.263 3235-0286
Regulation C ..........cooviiiiiiiicecc 230.400 thru 230.49 3235-0074
RUIE 425 ..o 230.425 3235-0521
RUIE 477 oo 230.477 3235-0550
RUIE 489 ..o 230.489 3235-0411
RUIE 498 ... 230.498 . 3235-0488
Regulation D . 230.500 thru 230.508 3235-0076
Regulation E ..........cocorriniiiiccinnccce e 230.601 thru 230.610a 3235-0232
RUIE B04 ......ooeiceic e 230.604 3235-0232
RUIE B05 ... 230.605 3235-0232
RUIE 609 ..o 230.609 3235-0233
RUIE 707 oo 230.701 3235-0522
Regulation S ..o 230.901 thru 230.905 3235-0357
Regulation S—T ..o Part 232 3235-0424
FOrm SB—1 ..o 239.9 ... 3235-0423
FOrm SB—2 ... 239.10 .. 3235-0418
Form S—1 239.11 .. 3235-0065
Form S-2 239.12 .. 3235-0072
Form S-3 239.13 .. 3235-0073
Form N-2 .. 239.14 ... 3235-0026
Form N-1A 239.15A 3235-0307
FOMM S—6 ..o 239.16 .. 3235-0184
Form S-8 239.16b 3235-0066
Form N-3 239.17a . 3235-0316
Form N—4 239.17b . 3235-0318
FOrM S—11 Lo 239.18 . 3235-0067
Form N-14 239.23 ... 3235-0336
Form N-5 239.24 ... 3235-0169
FOrmM S—4 oo 239.25 .. 3235-0324
Form F-1 239.31 ... 3235-0258
Form F-2 239.32 ... 3235-0257
Form F-3 239.33 ... 3235-0256
Form F—4 239.34 ... 3235-0325
Form F-6 239.36 ... 3235-0292
Form F-7 239.37 ... 3235-0383
Form F-8 239.38 ... 3235-0378
Form F-10 . 239.40 ... 3235-0380
FOrmM F=80 ....ciiiiiiiiiiniiiiicicicicce s 239.41 ... 3235-0404
Form F-X 239.42 ... 3235-0379
FOrm F=N oo 239.43 .. 3235-0411
Form ID . 239.63 ... 3235-0328
FOrmM SE ..o 239.64 .. 3235-0327
FOrm TH o 239.65 .. 3235-0425
Form 1-A 239.90 .. 3235-0286
Form 2-A 239.91 .. 3235-0286
Form 144 239.144 3235-0101
Form 1-E 239.200 3235-0232
Form CB 239.800 3235-0518
Rule 6a—1 ..o 240.6a-1 3235-0017
RUIE 683 ..o 240.6a-3 3235-0021
RuUle 62—4 ......oocvev e 240.6a—4 3235-0554
Rule Bh—1 .o 240.6h—1 3235-0555
Rule 8c-1 240.8¢c-1 3235-0514
Rule 9b—1 .o 240.9b—1 3235-0480
Rule 10a—1 ..o 240.10a-1 . 3235-0475
Rule 10D=10 ..o 240.10b—10 ....cccunee 3235-0444
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Rule 10b=17 .o 240.10b-17 .. 3235-0476
Rule 10b-18 ..... 240.10b-18 .. 3235-0474
Rule T0A-T Lo 240.10A-1 3235-0468
Rule 11a1-1(T) 240.11a1-1A(T) .......... 3235-0478
Rule 12a-5 ......... 240.12a-5 3235-0079
Regulation 12B 240.12b—1 thru 240.12b-36 3235-0062
Rule 12d1-3 ... 240.12d1-3 ............. 3235-0109
Rule 12d2—1 ..o 240.12d2—-1 .. 3235-0081
Rule 12d2-2 . 240.12d2-2 .. 3235-0080
Rule 121 .......... 240.12f-1 3235-0128
Rule 13a-16 ..... 240.13a-16 .. 3235-0116
Regulation 13D/G 240.13d-1 thru 3235-0145
Schedule 13D ... 240.13d-101 ... 3235-0145
Schedule 13G ..o 240.13d-102 ... 3235-0145
Rule 138—1 .o 240.13e—1 3235-0305
Rule 188=3 ..o 240.13e-3 3235-0007
Schedule 13E=3 .........ccccoiiiicccccec 240.13e-100 ... 3235-0007
Schedule 13e-4F 240.13e-101 ............ 3235-0375
Regulation 14A 240.14a—1 thru 240.14a-12 3235-0059
Schedule 14A ... 240.14a—-101 ........... 3235-0059
Regulation 14C ..........cccciiiiiiiiicccece e 240.14c-1 3235-0057
Schedule 14C ..o 240.14c-101 ............. 3235-0057
Regulation 14D ...........ccccooiiiicc 240.14d-1 thru 240.14d-9 3235-0102
Schedule TO ...... 240.14d-100 ... 3235-0515
Schedule 14D—1 ... 240.14d-101 3235-0102
Schedule 14D-9 ........cccocciiiiiiicce e 240.14d-101 3235-0102
Schedule 14D-1F 240.14d-102 3235-0376
Schedule 14D-9F 240.14d-103 ............ 3235-0382
Regulation 14E ..o 240.14e—1 thru 240.14e-2 3235-0102
RUIE T4f=1 s 240.14f-1 3235-0108
Rule 158—4 .....ooiiiicc 240.15a—4 3235-0010
Rule 15a-6 e 240.15a-6 . 3235-0371
Rule 15bT1—1 L 240.15b1-1 .............. 3235-0012
Rule 15b6-1(a) ..oovoveieieicicccccc 240.15b6-1(a) 3235-0018
Rule 15¢1-5 ... 240.15¢1-5 .. 3235-0471
Rule 15¢1-6 ..... 240.15¢1-6 .. 3235-0472
Rule 15¢1-7 ... 240.15¢1-7 .. 3235-0134
Rule 15¢c2—-1 ..... 240.15¢c2-1 .. 3235-0485
Rule 15¢2-5 ..... 240.15¢2-5 .. 3235-0198
Rule 15¢2-7 ..... 240.15¢c2-7 .. 3235-0479
Rule 15¢2-8 ..... 240.15c2-8 .. 3235-0481
Rule 15¢c2-11 ... 240.15¢2-11 3235-0202
Rule 15¢c2-12 ... 240.15c2-12 3235-0372
Rule 15¢3—-1 ..... 240.15¢3-1 . 3235-0200
Rule 15¢3-1(c)(13) . 240.15¢3-1(c)(13) ... 3235-0499
Appendix F to Rule 15¢3—-1 240.15¢3-1f . . 3235-0496
Rule 15¢3-3 ..... 240.15¢3-3 .. 3235-0078
RuUle 15C3—4 ..o 240.15¢3-4 .. . 3235-0497
Rule 150=16 ..o 240.15d-16 .............. 3235-0116
RUIE 150-2 ... 240.15g-2 3235-0434
RUIE 1503 ... 240.15g-3 3235-0392
Rule 15g—4 ..o 240.15g—-4 3235-0393
Rule 1595 ..o 240.15g-5 3235-0394
Rule 15g-6 240.15g-6 3235-0395
Rule 15g-9 240.15g-9 3235-0385
Rule 15Aj-1 ..... 240.15Aj-1 3235-0044
Rule 15Ba2-1 ... 240.15Ba2-1 .. 3235-0083
Rule 15Ba2-5 ... 240.15Ba2-5 3235-0088
Rule 15BC3—1 ..o 240.15Bc3-1 .. 3235-0087
RUle 1781 oo 240.17a-1 3235-0208
RuUle 178=2 ..o 240.17a-2 3235-0201
Rule 178=3 ..o 240.17a-3 3235-0033
Rule 178-3(2)(16) ...oveurueuricieiieiriricie e 240.17a-3(a)(16) ..... 3235-0508
RUIE 1784 ... 240.17a—-4 3235-0279
Rule 17a=4(b)(10) ..ovoveieriiecccc 240.17a—-4(b)(10) ..... 3235-0506
RUIE 178-5 ..o 240.17a-5 3235-0123
Rule 17a-5(c) ... 240.17a-5(c) .. 3235-0199
Rule 17a-6 e 240.17a-6 3235-0489
RUIE 1787 ..o 240.17a-7 3235-0131
Rule 17a-8 .....coiiiiiiiis 240.17a-8 3235-0092
Rule 17a=9T ... 240.17a-9T . 3235-0524
RUIE 17810 ..o 240.17a-10 .. 3235-0122
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Rule 17a=11 .. 240.17a-11 .. 3235-0085
Rule 17a-12 ..... 240.17a-12 .. 3235-0498
Rule 178—13 ..o 240.17a-13 .. 3235-0035
Rule 178—19 ..o 240.17a-19 .. 3235-0133
Rule 17a-22 ..... 240.17a-22 .. 3235-0196
Rule 17a-25 ..... 240.17a-25 .. 3235-0540
RuUle 17f=1(D) .o 240.17f-1(b) ... 3235-0032
RuUle 17f=1(C) oo 240.17f-1(c) ... 3235-0037
Rule 17f-1(g) .... 240.17f-1(g) 3235-0290
Rule 17-2(a) .... 240.17f-2(a) 3235-0034
Rule 17f-2(c) .... 240.17=2(c) 3235-0029
Rule 17f-2(d) .... 240.17f=2(d) 3235-0028
Rule 17f-2(e) 240.17f=2(e) ... 3235-0031
RUlE 17f-5 . 240.17f-5 3235-0269
Rule 17h=1T Lo 240.17h—1T . 3235-0410
RUIE 17h=2T i 240.17h-2T . 3235-0410
RuUle 17AD2-1 ..o 240.17Ab2-1(a) . 3235-0195
RUIE 17AC2—1 .o 240.17Ac2—1 3235-0084
Rule 17Ad-2(c), (d), and (h) 240.17Ad-2(c), (d) and (h) 3235-0130
Rule 17Ad-3(b) . 240.17Ad-3(b) ........ 3235-0473
Rule 17Ad-4(b) and (c) .. 240.17Ad-4(b) and (c) 3235-0341
RUIE 17A0=6 ..ot s 240.17Ad—6 ............. 3235-0291
RUIE 17AG=7 ..ot 240.17Ad-7 ... 3235-0291
Rule 17Ad-10 ... 240.17Ad-10 3235-0273
Rule 17Ad-11 ... 240.17Ad-11 .. 3235-0274
Rule 17Ad-13 ... 240.17Ad-13 .. 3235-0275
Rule 17Ad-15 ... 240.17Ad-15 .. 3235-0409
Rule 17Ad-16 ... 240.17Ad-16 .. 3235-0413
RUIE 17AG=17 ot 240.17Ad-17 .. 3235-0469
Rule 19b—1 . 240.19b—1 3235-0354
Rule 19b—4 ..o 240.19b—4 3235-0045
Rule 19D—4(€) ..o 240.19b—4(e) 3235-0504
Rule 19b-5 ... 240.19b-5 3235-0507
RUIE 1907 ..o 240.19b-7 . 3235-0553
Rule 190—1 ..o 240.19d-1(b) thru 240.19d-1 () 3235-0206
RUIE 1902 ..o 240.19d-2 3235-0205
Rule 190-3 ... 240.19d-3 3235-0204
Rule 19h—1 Lo 240.19h—1(a), (c) thru (e), and (g) 3235-0259
Rule 24b—1 ... 240.24b—1 3235-0194
RUIE 10T e 242101 3235-0464
Rule 102 ... 242.102 3235-0467
Rule 103 ..o 242.103 3235-0466
Rule 104 ..o 242.104 3235-0465
RUIE B0T oo 242.301 3235-0509
RUIE B02 ... 242.302 3235-0510
Rule 803 ..o 242.303 3235-0505
Rule B04 ..o 242.604 3235-0462
RUIE BO5 ... 242.605 3235-0542
RUIE BOB ... 242.606 3235-0541
RUIE BO7 ... 242.607 3235-0435
RUIE BO8 ... 242.608 3235-0500
RUIE B09 ..o 242.609 3235-0043
Rule 611 e 242.611 3235-0600
Regulation S—P ..o Part 248 3235-0537
Form 1 s 2491 ... 3235-0017
Form 1-N .. 249.10 ... 3235-0554
Form 25 249.25 . 3235-0080
Form 26 249.26 . 3235-0079
FOMM 3 e 249.103 3235-0104
FOMM 4 oo 249.104 3235-0287
FOrM 5 oo 249.105 3235-0362
FOrmM 8—A ... 249.208a 3235-0056
Form 10 249.210 3235-0064
FOrm 10-SB .....ccooiiiiiriicci s 249.210b 3235-0419
Form 18 249.218 3235-0121
FOIM 20—F ..o 249.220f 3235-0288
Form 40-F . 249.240f 3235-0381
Form 6-K 249.306 3235-0116
Form 8-K 249.308 3235-0060
FOrm 10-Q ..o 249.308a 3235-0070
Form 10-QSB ... 249.308b 3235-0416
FOrM 10K ..o 249.310 3235-0063
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Form 10-KSB ... R 249.310b 3235-0420
Form 11K s 249.311 3235-0082
Form 18K .......... RS TUURN 249.318 3235-0120
Form 12B-25 ... e 249.322 3235-0058
Form 15 249.323 3235-0167
FOrm 13F s 249.325 . 3235-0006
FOorm SE ..o 249.444 3235-0327
Form ID . 249.446 . 3235-0328
FOrmM DF .o 249.448 3235-0482
Form BD 249.501 3235-0012
Form BDW . 249.501a 3235-0018
FOrm BD—N ..o 249.501b 3235-0556
FOrm X=17A-5 ....ccoiiiiiiiiirc s 249.617 3235-0123
FOrm X—17A—19 ..o 249.635 3235-0133
Form ATS .. 249.637 3235-0509
Form ATS-R ..o 249.638 . 3235-0509
FOrm CRS ... 249.640 . 3235-0766
Form X-15AJ-1 . 249.802 . 3235-0044
Form X-15AJ-2 . 249.803 . 3235-0044
FOrm 19b—4 ..o 249.819 3235-0045
FOrm 19b—4(8) ....ccoouiiiiiiiiiiiiiie s 249.820 3235-0504
Form Pilot ........... 249.821 3235-0507
FOrm SIP .o 249.1001 3235-0043
Form MSD . 249.1100 3235-0083
FOrm MSDW ..o 249.1110 3235-0087
Form X-17F-1A . 249.1200 3235-0037
Form TA-1 ... 249b.100 3235-0084
Form TA-W 249b.101 3235-0151
Form TA-2 ... 249b.102 3235-0337
Form CA-1 ........ 249b.200 3235-0195
Rule 7a-15 thru 7a-37 ... 260.7a-15 thru 260.7a-37 .... 3235-0132
Form T-1 269.1 3235-0110
FOrM T2 ..o 269.2 ..... 3235-0111
FOrm T=3 .o 269.3 ..... 3235-0105
FOrm T—4 oo 269.4 .. 3235-0107
Form ID . 269.7 ..... 3235-0328
FOrm SE ... 269.8 ... 3235-0327
FOM T—6 ..o 269.9 ... 3235-0391
RUIE 0—1 oo 270.0-1 3235-0531
Rule 2a=7 ... 270.2a-7 3235-0268
Rule 2a19-1 . 270.2a19-1 .. 3235-0332
RUIE Ba—4 ..o 270.3a—4 3235-0459
Rule 6¢-7 270.6¢c-7 3235-0276
RUIE BE—2 ... 270.6e-2 3235-0177
RUIE 7d—T e 270.7d—1 3235-0311
Rule 7d-2 ........... e ——— 270.7d-2 3235-0527
Section 8(b) of the Investment Company Act of 1940 ... | 270.8b—1 thru 270.8b-32 3235-0176
Rule 10f-3 .......... e ———— 270.10f-3 3235-0226
Rule 118=2 ..o 270.11a-2 3235-0272
Rule 118=3 ..o 270.11a-3 3235-0358
Rule 12D—1 . 270.12b—1 3235-0212
Rule 17a=7 ..o 270.17a-7 3235-0214
Rule 17a-8 ..o 270.17a-8 3235-0235
RUle 176—1 oo 270.17e-1 3235-0217
Rule 17f=1 o 270.17f-1 3235-0222
Rule 17f-2 . 270.17f-2 3235-0223
Rule 17f—4 . 270.17t-4 3235-0225
Rule 176 ..o 270.17t-6 3235-0447
RUIE 17f=7 o 270.17¢=7 3235-0529
RUIE 17G=1(Q) weonrvvrmreermreereeesnessnesssneisessssssssssssesssesseeas 270.17g-1(Q) wevvveene 3235-0213
RUlE 17]=1 o 270.17j-1 3235-0224
Rule 18f—1 .o 270.18f—1 3235-0211
Rule 18f=3 ... 270.18f-3 3235-0441
Rule 19a—1 ... 270.19a-1 3235-0216
Rule 20a—1 ..o 270.20a—1 3235-0158
Rule 22d—1 ..o 270.22d-1 3235-0310
Rule 23¢c-1 270.23c-1 3235-0260
Rule 23¢-3 270.23c-3 3235-0422
RUIE 27€—1 ..o 270.27e—1 3235-0545
Rule B0D2—1 ... 270.30b2—1 .............. 3235-0220
Rule 30d-2 ......ccoiiiiiiiii s 270.30d-2 3235-0494
Rule 30€—1 ..o 270.30e-1 3235-0025
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Rule 30e-3 R 270.30e-3 3235-0758
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PART 201—RULES OF PRACTICE

Subpart A [Reserved]

Subpart B—Regulations Pertaining to the
Equal Access to Justice Act

Sec.

201.31 Purpose of these rules.
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Reply.
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Further proceedings.
Decision.

Commission review.
Judicial review.
Payment of award.
[Reserved]
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Subpart D—Rules of Practice

GENERAL RULES

201.100 Scope of the rules of practice.

201.101 Definitions.

201.102 Appearance and practice before the
Commission.

201.103 Construction of rules.

201.104 Business hours.

201.110 Presiding officer.

201.111 Hearing officer: Authority.

201.112 Hearing officer: Disqualification and
withdrawal.

201.120 Ex parte communications.

201.121 Separation of functions.

201.140 Commission orders and decisions:
Signature and availability.

201.141 Orders and decisions: Service of or-
ders instituting proceedings and other
orders and decisions.

201.150 Service of papers by parties.

201.151 Filing of papers with the Commis-
sion: Procedure.

201.152 Filing of papers: Form.

201.1563 Filing of papers: Signature require-
ment and effect.

201.154 Motions.

201.155 Default; motion to set aside default.

201.160 Time computation.

201.161 Extensions of time, postponements
and adjournments.

201.180 Sanctions.

201.190 Confidential treatment of informa-
tion in certain filings.

201.191 Adjudications not required to be de-
termined on the record after notice and
opportunity for hearing.

201.192 Rulemaking: Issuance, amendment
and repeal of rules of general applica-
tion.

201.193 Applications by barred individuals
for consent to associate.

201.194 Applications by security-based swap
dealers or major security-based swap par-
ticipants for statutorily disqualified as-
sociated persons to effect or be involved
in effecting security-based swaps.

INITIATION OF PROCEEDINGS AND PREHEARING
RULES

201.200 Initiation of proceedings.

201.201 Consolidation and severance of pro-
ceedings.

201.202 Specification of procedures by par-
ties in certain proceedings.

201.210 Parties, limited participants and
amici curiae.

201.220 Answer to allegations.

201.221 Prehearing conference.

201.222 Prehearing submissions and disclo-
sures.

201.230 Enforcement and disciplinary pro-
ceedings: Availability of documents for
inspection and copying.

201.231 Enforcement and disciplinary pro-
ceedings: Production of witness state-
ments.

17 CFR Ch. Il (4-1-20 Edition)

201.232 Subpoenas.

201.233 Depositions upon oral examination.

201.234 Depositions upon written questions.

201.235 Introducing prior sworn statements
or declarations.

201.240 Settlement.

201.250 Dispositive motions.

RULES REGARDING HEARINGS

201.300
201.301

Hearings.

Hearings to be public.

201.302 Record of hearings.

201.310 Failure to appear at hearings: De-
fault.

201.320 Evidence: Admissibility.

201.321 Evidence: Objections and offers of
proof.

201.322 Evidence: Confidential information,
protective orders.

201.323 Evidence: Official notice.

201.324 Evidence: Stipulations.

201.325 Evidence: Presentation under oath
or affirmation.

201.326 Evidence: Presentation, rebuttal and
cross-examination.

201.340 Proposed findings, conclusions and
supporting briefs.

201.350 Record in proceedings before hearing
officer; retention of documents; copies.
201.3561 Transmittal of documents to Sec-

retary; record index; certification.
201.360 Initial decision of hearing officer
and timing of hearing.

APPEAL TO THE COMMISSION AND COMMISSION
REVIEW

201.400 Interlocutory review.

201.401 Consideration of stays.

201.410 Appeal of initial decisions by hear-
ing officers.

201.411 Commission consideration of initial
decisions by hearing officers.

201.420 Appeal of determinations by self-reg-
ulatory organizations.

201.421 Commission consideration of deter-
minations by self-regulatory organiza-
tions.

201.430 Appeal of actions made pursuant to
delegated authority.

201.431 Commission consideration of actions
made pursuant to delegated authority.
201.440 Appeal of determinations by the
Public Company Accounting Oversight

Board.

201.441 Commission consideration of Board
determinations.

201.450 Briefs filed with the Commission.

201.451 Oral argument before the Commis-
sion.

201.452 Additional evidence.

201.460 Record before the Commission.

201.470 Reconsideration.

201.490 Receipt of petitions for judicial re-
view pursuant to 28 U.S.C. 2112(a)(1).
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RULES RELATING TO TEMPORARY ORDERS AND
SUSPENSIONS

201.500 Expedited
ceedings.
201.510 Temporary cease-and-desist orders:

Application process.

201.511 Temporary cease-and-desist orders:
Notice; procedures for hearing.

201.512 Temporary cease-and-desist orders:
Issuance after notice and opportunity for
hearing.

201.513 Temporary cease-and-desist orders:
Issuance without prior notice and oppor-
tunity for hearing.

201.514 Temporary cease-and-desist orders:
Judicial review; duration.

201.520 Suspension of registration of bro-
kers, dealers, or other Exchange Act-reg-
istered entities: Application.

201.521 Suspension of registration of bro-
kers, dealers, or other Exchange Act-reg-
istered entities: Notice and opportunity
for hearing on application.

201.522 Suspension of registration of bro-
kers, dealers, or other Exchange Act-reg-
istered entities: Issuance and review of
order.

201.523 [Reserved]

201.524 Suspension of registrations:
tion.

201.530 Initial decision on permanent order:
Timing for submitting proposed findings
and preparation of decision.

201.5631 Initial decision on permanent order:
Effect on temporary order.

201.540 Appeal and Commission review of
initial decision making a temporary
order permanent.

201.550 Summary suspensions pursuant to
Exchange Act Section 12(k)(1)(A).

consideration of pro-

Dura-

RULES REGARDING DISGORGEMENT AND
PENALTY PAYMENTS

201.600 Interest on sums disgorged.

201.601 Prompt payment of disgorgement,
interest and penalties.

201.610-201.614 [Reserved]

201.620 [Reserved]

201.630 Inability to pay disgorgement, inter-
est or penalties.

201.700 Initiation of proceedings for
proposed rule changes.

201.701 Issuance of order.

SRO

INFORMAL PROCEDURES AND SUPPLEMENTARY
INFORMATION CONCERNING ADJUDICATORY
PROCEEDINGS

201.900 Informal procedures and supple-
mentary information concerning adju-
dicatory proceedings.

Subpart E—Adjustment of Civil Monetary
Penalties

201.1001 Adjustment of civil monetary pen-
alties.

§201.32

Subpart F—Fair Fund and Disgorgement
Plans

201.1100 Creation of Fair Fund.

201.1101 Submission of plan of distribution;
contents of plan.

201.1102 Provisions for payment.

201.1103 Notice of proposed plan and oppor-
tunity for comment by non-parties.

201.1104 Order approving, modifying, or dis-
approving proposed plan.

201.1105 Administration of plan.

201.1106 Right to challenge.

AUTHORITY: 15 U.S.C. T7s, T7sss, 78w, 78x,
80a-37, and 80b-11; 5 U.S.C. 504(c)(1).

Sections 201.700 and 201.701 are also issued
under sec. 916, Pub. L. 111-203, 124 Stat. 1376.

SOURCE: 47 FR 610, Jan. 6, 1982, unless oth-
erwise noted.

Subpart A [Reserved]

Subpart B—Regulations Pertaining
to the Equal Access to Justice Act

§201.31 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called the Act in this sub-
part B), provides for the award of at-
torney fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (called adversary adjudications)
before the Commission. An eligible
party may receive an award when it
prevails over the Commission, unless
the Commission’s position was sub-
stantially justified or special cir-
cumstances make an award unjust. The
rules in this subpart describe the par-
ties eligible for awards and the pro-
ceedings that are covered. They also
explain how to apply for awards, and
the procedures and standards that the
Commission will use in ruling on those
applications.

[564 FR 53051, Dec. 27, 1989]

§201.32 When the Act applies.

The Act applies to adversary adju-
dications described in §201.33 pending
or commenced before the Commission
on or after August 5, 1985. It also ap-
plies to any adversary adjudication
commenced on or after October 1, 1984,
and finally disposed of before August 5,
1985, provided that an application for
fees and expenses, as described in these
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rules, has been filed with the Commis-
sion within 30 days after August 5, 1985.
Proceedings which have been substan-
tially concluded are not deemed pend-
ing under these rules although offi-
cially pending for purposes such as con-
cluding remedial actions found in Com-
mission orders or private undertakings.

[64 FR 53051, Dec. 27, 1989]

§201.33 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by the Commis-
sion. These are on the record adjudica-
tions under 5 U.S.C. 554 in which the
position of an Office or Division of the
Commission as a party, not including
amicus participation, is presented by an
attorney or other representative who
enters an appearance and participates
in the proceeding. See appendix, 17 CFR
201.60.

(b) The fact that the Commission has
not identified a type of proceeding as
an adversary adjudication shall not
preclude the filing of an application by
a party who believes the proceeding is
covered by the Act; whether the pro-
ceeding is covered will then be an issue
for resolution in proceedings on the ap-
plication.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§201.34 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks it seeks an award. The term
party is defined in 5 U.S.C. 551(3). The
applicant must show that it meets all
conditions of eligibility set out in this
subpart.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

17 CFR Ch. Il (4-1-20 Edition)

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with more than 500 employees; and

(6) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization
with a new worth of not more than $7
million and not more than 500 employ-
ees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an individual rather than a sole
owner of an unincorporated business if
the issues on which the applicant pre-
vails are related primarily to personal
interests rather than to business inter-
ests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or entity of which the applicant di-
rectly or indirectly owns or controls a
majority of the voting shares or other
interest, will be considered an affiliate
for purposes of this subpart, unless the
administrative law judge determines
that such treatment would be unjust
and contrary to the purposes of the Act
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the administrative law judge may
determine that financial relationships
of the applicant other than those de-
scribed in this paragraph constitute
special circumstances that would make
an award unjust.
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(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§201.35 Standards for awards.

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Office or Divi-
sion over which the applicant has pre-
vailed was substantially justified. The
position of the Office or Division in-
cludes, in addition to the position
taken by the Office or Division in the
adversary adjudication, the action or
failure to act by the Office or Division
upon which the adversary adjudication
is based. The burden of proof that an
award should not be made to an eligi-
ble prevailing applicant is on counsel
for an Office or Division of the Com-
mission, which must show that its po-
sition was reasonable in law and fact.

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§201.36 Allowable fees and expenses.

(a) Subject to the limitation of para-
graph (b), awards will be based on rates
customarily charged, in the locale of
the hearing, by persons engaged in the
business of acting as attorneys, agents
and expert witnesses, even if the serv-
ices were made available without
charge or at a reduced rate to the ap-
plicant.

(b) No award of the fee of an attorney
or agent under these rules may exceed
$75.00 per hour. No award to com-
pensate an expert witness may exceed
the reasonable rate at which the Com-
mission pays witnesses with similar ex-
pertise. However, an award may also
include the reasonable expenses of the
attorney, agent or witness as a sepa-
rate item, if the attorney, agent or wit-

§201.41

ness ordinarily charges clients sepa-
rately for such expenses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§201.37 Delegations of authority.

(a) The Commission may by order
delegate authority to take final action
on matters pertaining to the Equal Ac-
cess to Justice Act in particular cases.

(b) Unless the Commission shall
order otherwise, applications for
awards of fees and expenses made pur-
suant to this subject shall be assigned
by the Chief Administrative Law Judge
to an administrative law judge for de-
termination.

[564 FR 53051, Dec. 27, 1989]

§201.41 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant, the proceeding
for which an award is sought and con-
tain the information required in this
subpart. The application shall show
that the applicant has prevailed and
specify the position(s) of the opposing
Office or Division in the proceeding
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that the applicant alleges was not sub-
stantially justified. Unless the appli-
cant is an individual, the application
shall also state the number of employ-
ees of the applicant and describe brief-
ly the type and purpose of its organiza-
tion or business.

(b) The application shall also include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(e) The application shall be signed by
the applicant or an authorized officer
or attorney of the applicant. It shall
also contain or be accompanied by a
written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§201.42 Net worth exhibit.

(a) Each applicant, except a qualified
tax-exempt organization or cooperative
association, must provide with its ap-
plication a detailed exhibit showing
the net worth of the applicant and any
affiliates (as defined in §201.34(f) of this
part) when the proceeding was initi-
ated. The exhibit may be in any form
convenient to the applicant that pro-
vides full disclosure of the applicant’s

17 CFR Ch. Il (4-1-20 Edition)

and its affiliates’ assets and liabilities
and is sufficient to determine whether
the applicant qualifies under the stand-
ards in this subpart. The administra-
tive law judge or the Commission may
require an applicant to file additional
information to determine its eligibility
for an award.

(b) Ordinarily, the net worth exhibit
will be included in the public record of
the proceeding. However, an applicant
that objects to public disclosure of in-
formation in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that exhibit in accordance with
17 CFR 201.190.

[47 FR 610, Jan. 6, 1982, as amended at 60 FR
32795, June 23, 1995]

§201.43 Documentation of fees and ex-
penses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services provided. The
applicant may be required to provide
vouchers, receipts, or other substan-
tiation for any fees or expenses
claimed.

§201.44 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30
days after the Commission’s final dis-
position of the proceeding.

(b) For purposes of this rule, final
disposition means the date on which a
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decision or order disposing of the mer-
its of the proceeding or any other com-
plete resolution of the proceeding, such
as a settlement or voluntary dismissal,
becomes final and unappealable, both
within the Commission and to the
courts.

(c) If review or reconsideration is
sought or taken of a decision as to
which an applicant believes it has pre-
vailed, proceedings for the award of
fees shall be stayed pending final dis-
position of the underlying controversy.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53052, Dec. 27, 1989]

§201.51 Filing and service of docu-
ments.

Any application for an award or
other document related to an applica-
tion shall be filed and served in the
same manner as other papers in pro-
ceedings under the Commission’s Rules
of Practice. In addition, a copy of each
application for fees and expenses shall
be served on the General Counsel of the
Commission.

§201.52 Answer to application.

(a) Within 30 days after service of an
application, counsel representing the
Office or Division of the Commission
may file an answer to the application.
Unless the Office or Division of the
Commission counsel requests an exten-
sion of time for filing or files a state-
ment of intent to negotiate under para-
graph (b) of this section, failure to file
an answer within the 30-day period
may be treated as a consent to the
award requested.

(b) If counsel for the Office or Divi-
sion of the Commission and the appli-
cant believe that the issues in the fee
application can be settled, they may
jointly file a statement of their intent
to negotiate a settlement. The filing of
this statement shall extend the time
for filing an answer for an additional 30
days, and further extensions may be
granted upon request by agency coun-
sel and the applicant.

(c) The answer shall explain any ob-
jections to the award requested and
identify the facts relied on in support
of that position. If the answer is based
on any alleged facts not already in the
record of the proceeding, it shall in-

§201.55

clude supporting affidavits or a request
for further proceedings under §201.55.

§201.53 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under §201.55.

§201.54 Settlement.

The applicant and counsel for the Of-
fice or Division of the Commission may
agree on a proposed settlement of the
award before final action on the appli-
cation, either in connection with a set-
tlement of the underlying proceeding
or after the underlying proceeding has
been concluded, in accordance with the
Commission’s standard settlement pro-
cedure. See 17 CFR 201.240. If a pre-
vailing party and counsel for the Office
or Division of the Commission agree on
a proposed settlement of an award be-
fore an application has been filed, the
application shall be filed with the pro-
posed settlement. If a proposed settle-
ment provides that each side shall bear
its own expenses, and the settlement is
accepted, no application may be filed.

[64 FR 53052, Dec. 27, 1989, as amended at 60
FR 32795, June 23, 1995]

§201.55 Further proceedings.

(a) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or counsel
for the Office or Division of the Com-
mission, or on his or her own initia-
tive, the administrative law judge may
order further proceedings, such as an
informal conference, oral argument,
additional written submissions or, as
to issues other than substantial jus-
tification (such as the applicant’s eligi-
bility or substantiation of fees and ex-
penses) an evidentiary hearing. The ad-
ministrative law judge may order all
proceedings that are otherwise avail-
able under §201.221 and §201.222(a).
Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from
the application, and shall be conducted
as promptly as possible. Whether or
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not the Commission’s position was sub-
stantially justified shall be determined
on the basis of the administrative
record, as a whole, which is made in
the adversary adjudication for which
fees and other expenses are sought.

(b) A request for further proceedings
under this section shall specifically
identify the information sought or the
disputed issues and shall explain why
the additional proceedings are nec-
essary to resolve the issues.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
530562, Dec. 27, 1989; 70 FR 72569, Dec. 5, 2005]

§201.56 Decision.

The administrative law judge shall
issue an initial decision on the applica-
tion promptly after completion of pro-
ceedings on the application. The deci-
sion shall include written findings and
conclusions on the applicant’s eligi-
bility and status as a prevailing party,
and an explanation of the reasons for
any difference between the amount re-
quested and the amount awarded. The
decision shall also include, if at issue,
findings on whether the Commission’s
position was substantially justified,
whether the applicant unduly pro-
tracted the proceedings, or whether
special circumstances make an award
unjust.

§201.57 Commission review.

In accordance with the procedures
set forth in 17 CFR 201.410 and 201.411,
either the applicant or counsel for the
Office or Division of the Commission
may seek review of the initial decision
on the fee application, or the Commis-
sion may decide to review the decision
on its own initiative. If neither the ap-
plicant nor counsel for the Division or
Office of the Commission seeks review
and the Commission does not take re-
view on its own initiative, the initial
decision on the application shall be-
come a final decision of the Commis-
sion 30 days after it is issued. Whether
to review a decision is a matter within
the discretion of the Commission. If re-
view is taken, the Commission will
issue a final decision on the applica-
tion or remand the application to the
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administrative law judge for further
proceedings.

[47 FR 610, Jan. 6, 1982, as amended at 60 FR
32795, June 23, 1995]

§201.58 dJudicial review.

Judicial review of final Commission
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§201.59 Payment of award.

An applicant seeking payment of an
award shall submit to the Chief Finan-
cial Officer of the Commission a copy
of the Commission’s final decision
granting the award, accompanied by a
sworn statement that the applicant
will not seek review of the decision in
the United States courts. The Commis-
sion will pay the amount awarded to
the applicant as authorized by law, un-
less judicial review of the award has
been sought by the applicant.

[64 FR 53052, Dec. 27, 1989, as amended at 76
FR 60372, Sept. 29, 2011]

§201.60 [Reserved]
Subpart C [Reserved]
Subpart D—Rules of Practice

AUTHORITY: 15 U.S.C. 77f, 77g, T7h, 7Th-1,
773, T7s, TTu, T7sss, TTttt, 78(c)(b), 78d-1, 78d-2,
781, 78m, 78n, 780(d), 780-3, T80-10(0b)(6), T8s,
T8u-2, 78u-3, 78v, 78w, 80a-8, 80a-9, 80a-37, 80a-
38, 80a-39, 80a—40, 80a—41, 80a—44, 80b-3, 80b-9,
80b-11, 80b-12, 7202, 7215, and 7217.

EFFECTIVE DATE NOTE: At 85 FR 6349, Feb.
4, 2020, the authority citation for subpart D
to part 201 was revised, effective Apr. 6, 2020.
For the convenience of the user, the revised
text is set forth as follows:

AUTHORITY: 156 U.S.C. 77f, 77g, 77h, 77h-1,
75, s, TTua, T7sss, T7ttt, 78(c)(b), 78d-1, 78d-2,
781, 78m, 78n, 78o(d), 780-3, 780-10(b)(6), 78s,
78u-2, 78u-3, 78v, 78w, 80a-8, 80a-9, 80a-37, 80a—
38, 80a-39, 80a—40, 80a—41, 80a—44, 80b-3, 80b-9,
80b-11, 80b-12, 7202, 7215, and 7217.

SOURCE: 60 FR 32796, June 23, 1995, unless
otherwise noted.
GENERAL RULES

§201.100 Scope of the rules of practice.

(a) Unless provided otherwise, these
Rules of Practice govern proceedings
before the Commission under the stat-
utes that it administers.
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(b) These rules do not apply to:

(1) Investigations, except where made
specifically applicable by the Rules Re-
lating to Investigations, part 203 of
this chapter; or

(2) Actions taken by the duty officer
pursuant to delegated authority under
17 CFR 200.43.

(3) Initiation of proceedings for SRO
proposed rule changes under 17 CFR
201.700-701, except where made specifi-
cally applicable therein.

(¢c) The Commission, upon its deter-
mination that to do so would serve the
interests of justice and not result in
prejudice to the parties to the pro-
ceeding, may by order direct, in a par-
ticular proceeding, that an alternative
procedure shall apply or that compli-
ance with an otherwise applicable rule
is unnecessary.

[60 FR 32796, June 23, 1995; 60 FR 46499, Sept.
7, 1995, as amended at 69 FR 13175, Mar. 19,
2004; 76 FR 4070, Jan. 24, 2011]

§201.101 Definitions.

(a) For purposes of these Rules of
Practice, unless explicitly stated to the
contrary:

(1) Commission means the United
States Securities and Exchange Com-
mission, or a panel of Commissioners
constituting a quorum of the Commis-
sion, or a single Commissioner acting
as duty officer pursuant to 17 CFR
200.43;

(2) Counsel means any attorney rep-
resenting a party or any other person
representing a party pursuant to
§201.102(b);

(3) Disciplinary proceeding means an
action pursuant to §201.102(e);

(4) Enforcement proceeding means an
action, initiated by an order insti-
tuting proceedings, held for the pur-
pose of determining whether or not a
person is about to violate, has violated,
has caused a violation of, or has aided
or abetted a violation of any statute or
rule administered by the Commission,
or whether to impose a sanction as de-
fined in Section 551(10) of the Adminis-
trative Procedure Act, 5 U.S.C. 5561(10);

(5) Hearing officer means an adminis-
trative law judge, a panel of Commis-
sioners constituting less than a
quorum of the Commission, an indi-
vidual Commissioner, or any other per-

§201.101

son duly authorized to preside at a
hearing;

(6) Interested division means a division
or an office assigned primary responsi-
bility by the Commission to partici-
pate in a particular proceeding;

(7) Order instituting proceedings means
an order issued by the Commission
commencing a proceeding or an order
issued by the Commission to hold a
hearing;

(8) Party means the interested divi-
sion, any person named as a respondent
in an order instituting proceedings,
any applicant named in the caption of
any order, persons entitled to notice in
a stop order proceeding as set forth in
§201.200(a)(2) or any person seeking
Commission review of a decision;

(9) Proceeding means any agency
process initiated:

(i) By an order
ceedings; or

(ii) By the filing, pursuant to
§201.410, of a petition for review of an
initial decision by a hearing officer; or

(iii) By the filing, pursuant to
§201.420, of an application for review of
a self-regulatory organization deter-
mination; or

(iv) By the filing, pursuant to
§201.430, of a notice of intention to file
a petition for review of a determina-
tion made pursuant to delegated au-
thority; or

(v) By the filing, pursuant to §201.440,
of an application for review of a deter-
mination by the Public Company Ac-
counting Oversight Board; or

(vi) By the filing, pursuant to §242.601
of this chapter, of an application for re-
view of an action or failure to act in
connection with the implementation or
operation of any effective transaction
reporting plan; or

(vii) By the filing, pursuant to
§242.608 of this chapter, of an applica-
tion for review of an action taken or
failure to act in connection with the
implementation or operation of any ef-
fective national market system plan;
or

(viii) By the filing, pursuant to Sec-
tion 11A(b)(5) of the Securities Ex-
change Act of 1934, of an application
for review of a determination of a reg-
istered securities information proc-
essor;

instituting pro-
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(10) Secretary means the Secretary of
the Commission;

(11) Temporary sanction means a tem-
porary cease-and-desist order or a tem-
porary suspension of the registration of
a broker, dealer, municipal securities
dealer, government securities broker,
government securities dealer, or trans-
fer agent pending final determination
whether the registration shall be re-
voked; and

(12) Board means the Public Company
Accounting Oversight Board.

(b) [Reserved]

[60 FR 32796, June 23, 1995, as amended at 69
FR 13175, Mar. 19, 2004; 70 FR 37617, June 29,
2005]

§201.102 Appearance and practice be-
fore the Commission.

A person shall not be represented be-
fore the Commission or a hearing offi-
cer except as stated in paragraphs (a)
and (b) of this section or as otherwise
permitted by the Commission or a
hearing officer.

(a) Representing oneself. In any pro-
ceeding, an individual may appear on
his or her own behalf.

(b) Representing others. In any pro-
ceeding, a person may be represented
by an attorney at law admitted to
practice before the Supreme Court of
the United States or the highest court
of any State (as defined in Section
3(a)(16) of the Exchange Act, 15 U.S.C.
78c(a)(16)); a member of a partnership
may represent the partnership; a bona
fide officer of a corporation, trust or
association may represent the corpora-
tion, trust or association; and an offi-
cer or employee of a state commission
or of a department or political subdivi-
sion of a state may represent the state
commission or the department or polit-
ical subdivision of the state.

(c) Former Commission employees.
Former employees of the Commission
must comply with the restrictions on
practice contained in the Commission’s
Conduct Regulation, Subpart M, 17
CFR 200.735.

(d) Designation of address for service;
notice of appearance; power of attorney;
withdrawal—(1) Representing oneself.
When an individual first makes any fil-
ing or otherwise appears on his or her
own behalf before the Commission or a
hearing officer in a proceeding as de-
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fined in §201.101(a), he or she shall file
with the Commission, or otherwise
state on the record, and keep current,
an address at which any notice or other
written communication required to be
served upon him or her or furnished to
him or her may be sent and a telephone
number where he or she may be
reached during business hours.

(2) Representing others. When a person
first makes any filing or otherwise ap-
pears in a representative capacity be-
fore the Commission or a hearing offi-
cer in a proceeding as defined in
§201.101(a), that person shall file with
the Commission, and keep current, a
written notice stating the name of the
proceeding; the representative’s name,
business address and telephone num-
ber; and the name and address of the
person or persons represented.

(8) Power of attorney. Any individual
appearing or practicing before the
Commission in a representative capac-
ity may be required to file a power of
attorney with the Commission showing
his or her authority to act in such ca-
pacity.

(4) Withdrawal. Any person seeking to
withdraw his or her appearance in a
representative capacity shall file a no-
tice of withdrawal with the Commis-
sion or the hearing officer. The notice
shall state the name, address, and tele-
phone number of the withdrawing rep-
resentative; the name, address, and
telephone number of the person for
whom the appearance was made; and
the effective date of the withdrawal. If
the person seeking to withdraw knows
the name, address, and telephone num-
ber of the new representative, or knows
that the person for whom the appear-
ance was made intends to represent
him- or herself, that information shall
be included in the notice. The notice
must be served on the parties in ac-
cordance with §201.150. The notice shall
be filed at least five days before the
proposed effective date of the with-
drawal.

(e) Suspension and disbarment—(1)
Generally. The Commission may cen-
sure a person or deny, temporarily or
permanently, the privilege of appear-
ing or practicing before it in any way
to any person who is found by the Com-
mission after notice and opportunity
for hearing in the matter:
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(i) Not to possess the requisite quali-
fications to represent others; or

(ii) To be lacking in character or in-
tegrity or to have engaged in unethical
or improper professional conduct; or

(iii) To have willfully violated, or
willfully aided and abetted the viola-
tion of any provision of the Federal se-
curities laws or the rules and regula-
tions thereunder.

(iv) With respect to persons licensed
to practice as accountants, ‘‘improper
professional conduct” under
§201.102(e)(1)(ii) means:

(A) Intentional or knowing conduct,
including reckless conduct, that re-
sults in a violation of applicable pro-
fessional standards; or

(B) Either of the following two types
of negligent conduct:

(I) A single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional stand-
ards in circumstances in which an ac-
countant knows, or should know, that
heightened scrutiny is warranted.

(2) Repeated instances of unreason-
able conduct, each resulting in a viola-
tion of applicable professional stand-
ards, that indicate a lack of com-
petence to practice before the Commis-
sion.

(2) Certain professionals and convicted
persons. Any attorney who has been
suspended or disbarred by a court of
the United States or of any State; or
any person whose license to practice as
an accountant, engineer, or other pro-
fessional or expert has been revoked or
suspended in any State; or any person
who has been convicted of a felony or a
misdemeanor involving moral turpi-
tude shall be forthwith suspended from
appearing or practicing before the
Commission. A disbarment, suspension,
revocation or conviction within the
meaning of this section shall be
deemed to have occurred when the dis-
barring, suspending, revoking or con-
victing agency or tribunal enters its
judgment or order, including a judg-
ment or order on a plea of nolo
contendere, regardless of whether an
appeal of such judgment or order is
pending or could be taken.

(38) Temporary suspensions. An order of
temporary suspension shall become ef-
fective upon service on the respondent.
No order of temporary suspension shall

§201.102

be entered by the Commission pursuant
to paragraph (e)(3)(i) of this section
more than 90 days after the date on
which the final judgment or order en-
tered in a judicial or administrative
proceeding described in paragraph
(e)(3)({)(A) or (e)(3)(1)(B) of this section
has become effective, whether upon
completion of review or appeal proce-
dures or because further review or ap-
peal procedures are no longer avail-
able.

(i) The Commission, with due regard
to the public interest and without pre-
liminary hearing, may, by order, tem-
porarily suspend from appearing or
practicing before it any attorney, ac-
countant, engineer, or other profes-
sional or expert who has been by name:

(A) Permanently enjoined by any
court of competent jurisdiction, by rea-
son of his or her misconduct in an ac-
tion brought by the Commission, from
violating or aiding and abetting the
violation of any provision of the Fed-
eral securities laws or of the rules and
regulations thereunder; or

(B) Found by any court of competent
jurisdiction in an action brought by
the Commission to which he or she is a
party or found by the Commission in
any administrative proceeding to
which he or she is a party to have vio-
lated (unless the violation was found
not to have been willful) or aided and
abetted the violation of any provision
of the Federal securities laws or of the
rules and regulations thereunder.

(ii) Any person temporarily sus-
pended from appearing and practicing
before the Commission in accordance
with paragraph (e)(3)(i) of this section
may, within 30 days after service upon
him or her of the order of temporary
suspension, petition the Commission to
lift the temporary suspension. If no pe-
tition has been received by the Com-
mission within 30 days after service of
the order, the suspension shall become
permanent.

(iii) Within 30 days after the filing of
a petition in accordance with para-
graph (e)(3)(ii) of this section, the Com-
mission shall either lift the temporary
suspension, or set the matter down for
hearing at a time and place designated
by the Commission, or both, and, after
opportunity for hearing, may censure
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the petitioner or disqualify the peti-
tioner from appearing or practicing be-
fore the Commission for a period of
time or permanently. In every case in
which the temporary suspension has
not been lifted, every hearing held and
other action taken pursuant to this
paragraph (e)(3) shall be expedited in
accordance with §201.500. If the hearing
is held before a hearing officer, the
time limits set forth in §201.540 will
govern review of the hearing officer’s
initial decision.

(iv) In any hearing held on a petition
filed in accordance with paragraph
(e)(3)(ii) of this section, the staff of the
Commission shall show either that the
petitioner has been enjoined as de-
scribed in paragraph (e)(3)(i)(A) of this
section or that the petitioner has been
found to have committed or aided and
abetted violations as described in para-
graph (e)(3)(i)(B) of this section and
that showing, without more, may be
the basis for censure or disqualifica-
tion. Once that showing has been made,
the burden shall be upon the petitioner
to show cause why he or she should not
be censured or temporarily or perma-
nently disqualified from appearing and
practicing before the Commission. In
any such hearing, the petitioner may
not contest any finding made against
him or her or fact admitted by him or
her in the judicial or administrative
proceeding upon which the proceeding
under this paragraph (e)(3) is predi-
cated. A person who has consented to
the entry of a permanent injunction as
described in paragraph (e)(3)(i)(A) of
this section without admitting the
facts set forth in the complaint shall
be presumed for all purposes under this
paragraph (e)(3) to have been enjoined
by reason of the misconduct alleged in
the complaint.

(4) Filing of prior orders. Any person
appearing or practicing before the
Commission who has been the subject
of an order, judgment, decree, or find-
ing as set forth in paragraph (e)(3) of
this section shall promptly file with
the Secretary a copy thereof (together
with any related opinion or statement
of the agency or tribunal involved).
Failure to file any such paper, order,
judgment, decree or finding shall not
impair the operation of any other pro-
vision of this section.

17 CFR Ch. Il (4-1-20 Edition)

(5) Reinstatement. (i) An application
for reinstatement of a person perma-
nently suspended or disqualified under
paragraph (e)(1) or (e)(3) of this section
may be made at any time, and the ap-
plicant may, in the Commission’s dis-
cretion, be afforded a hearing; however,
the suspension or disqualification shall
continue unless and until the applicant
has been reinstated by the Commission
for good cause shown.

(ii) Any person suspended under para-
graph (e)(2) of this section shall be re-
instated by the Commission, upon ap-
propriate application, if all the grounds
for application of the provisions of that
paragraph are subsequently removed
by a reversal of the conviction or ter-
mination of the suspension, disbar-
ment, or revocation. An application for
reinstatement on any other grounds by
any person suspended under paragraph
(e)(2) of this section may be filed at
any time and the applicant shall be ac-
corded an opportunity for a hearing in
the matter; however, such suspension
shall continue unless and until the ap-
plicant has been reinstated by order of
the Commission for good cause shown.

(6) Other proceedings not precluded. A
proceeding brought under paragraph
(e)1), (e)2) or (e)3) of this section
shall not preclude another proceeding
brought under these same paragraphs.

(7) Public hearings. All hearings held
under this paragraph (e) shall be public
unless otherwise ordered by the Com-
mission on its own motion or after con-
sidering the motion of a party.

(f) Practice defined. For the purposes
of these Rules of Practice, practicing
before the Commission shall include,
but shall not be limited to:

(1) Transacting any business with the
Commission; and

(2) The preparation of any statement,
opinion or other paper by any attor-
ney, accountant, engineer or other pro-
fessional or expert, filed with the Com-
mission in any registration statement,
notification, application, report or
other document with the consent of
such attorney, accountant, engineer or
other professional or expert.

[60 FR 32796, June 23, 1995, as amended at 63
FR 57122, Oct. 26, 1998; 69 FR 13176, Mar. 19,
2004; 70 FR 72569, Dec. 5, 2005]
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§201.103 Construction of rules.

(a) The Rules of Practice shall be
construed and administered to secure
the just, speedy, and inexpensive deter-
mination of every proceeding.

(b) In any particular proceeding, to
the extent that there is a conflict be-
tween these rules and a procedural re-
quirement contained in any statute, or
any rule or form adopted thereunder,
the latter shall control.

(c) For purposes of these rules:

(1) Any term in the singular includes
the plural, and any term in the plural
includes the singular, if such use would
be appropriate;

(2) Any use of a masculine, feminine,
or neuter gender encompasses such
other genders as would be appropriate;
and

(3) Unless the context requires other-
wise, counsel for a party may take any
action required or permitted to be
taken by such party.

§201.104 Business hours.

The Headquarters office of the Com-
mission, at 100 F Street, NE., Wash-
ington, DC 20549, is open each day, ex-
cept Saturdays, Sundays, and Federal
legal holidays, from 9 a.m. to 5:30 p.m.,
Eastern Standard Time or Eastern
Daylight Saving Time, whichever is
currently in effect in Washington, D.C.
Federal legal holidays consist of New
Year’s Day; Birthday of Martin Luther
King, Jr.; Presidents Day; Memorial
Day; Independence Day; Labor Day; Co-
lumbus Day; Veterans Day; Thanks-
giving Day; Christmas Day; and any
other day appointed as a holiday in
Washington, D.C. by the President or
the Congress of the United States.

[60 FR 32796, June 23, 1995, as amended at 70
FR 72569, Dec. 5, 2005]

§201.110 Presiding officer.

All proceedings shall be presided over
by the Commission or, if the Commis-
sion so orders, by a hearing officer.
When the Commission designates that
the hearing officer shall be an adminis-
trative law judge, the Chief Adminis-
trative Law Judge shall select, pursu-
ant to 17 CFR 200.30-10, the administra-
tive law judge to preside.

§201.111

§201.111 Hearing officer: Authority.

The hearing officer shall have the au-
thority to do all things necessary and
appropriate to discharge his or her du-
ties. No provision of these Rules of
Practice shall be construed to limit the
powers of the hearing officer provided
by the Administrative Procedure Act, 5
U.S.C. 556, 557. The powers of the hear-
ing officer include, but are not limited
to, the following:

(a) Administering oaths and affirma-
tions;

(b) Issuing subpoenas authorized by
law and revoking, quashing, or modi-
fying any such subpoena;

(c) Receiving relevant evidence and
ruling upon the admission of evidence
and offers of proof;

(d) Regulating the course of a pro-
ceeding and the conduct of the parties
and their counsel;

(e) Holding prehearing and other con-
ferences as set forth in §201.221 and re-
quiring the attendance at any such
conference of at least one representa-
tive of each party who has authority to
negotiate concerning the resolution of
issues in controversy;

(f) Recusing himself or herself upon
motion made by a party or upon his or
her own motion;

(g) Ordering, in his or her discretion,
in a proceeding involving more than
one respondent, that the interested di-
vision indicate, on the record, at least
one day prior to the presentation of
any evidence, each respondent against
whom that evidence will be offered;

(h) Subject to any limitations set
forth elsewhere in these Rules of Prac-
tice, considering and ruling upon all
procedural and other motions, includ-
ing a motion to correct a manifest
error of fact in the initial decision. A
motion to correct is properly filed
under this Rule only if the basis for the
motion is a patent misstatement of
fact in the initial decision. Any motion
to correct must be filed within ten
days of the initial decision. A brief in
opposition may be filed within five
days of a motion to correct. The hear-
ing officer shall have 20 days from the
date of filing of any brief in opposition
filed to rule on a motion to correct;

(i) Preparing an initial decision as
provided in §201.360;
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(j) Upon notice to all parties, reopen-
ing any hearing prior to the filing of an
initial decision therein, or, if no initial
decision is to be filed, prior to the time
fixed for the filing of final briefs with
the Commission; and

(k) Informing the parties as to the
availability of one or more alternative
means of dispute resolution, and en-
couraging the use of such methods.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005]

§201.112 Hearing officer: Disqualifica-
tion and withdrawal.

(a) Notice of disqualification. At any
time a hearing officer believes himself
or herself to be disqualified from con-
sidering a matter, the hearing officer
shall issue a notice stating that he or
she is withdrawing from the matter
and setting forth the reasons therefor.

(b) Motion for withdrawal. Any party
who has a reasonable, good faith basis
to believe that a hearing officer has a
personal bias, or is otherwise disquali-
fied from hearing a case, may make a
motion to the hearing officer that the
hearing officer withdraw. The motion
shall be accompanied by an affidavit
setting forth in detail the facts alleged
to constitute grounds for disqualifica-
tion. If the hearing officer finds him-
self or herself not disqualified, he or
she shall so rule and shall continue to
preside over the proceeding.

§201.120 Ex parte communications.

(a) Except to the extent required for
the disposition of ex parte matters as
authorized by law, the person presiding
over an evidentiary hearing may not:

(1) Consult a person or party on a
fact in issue, unless on notice and op-
portunity for all parties to participate;
or

(2) Be responsible to or subject to the
supervision or direction of an employee
or agent engaged in the performance of
investigative or prosecuting functions
for the Commission.

(b) The Commission’s code of behav-
ior regarding exr parte communications
between persons outside the Commis-
sion and decisional employees, 17 CFR
200.110 through 200.114, governs other
prohibited communications during a
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proceeding conducted under the Rules
of Practice.

§201.121 Separation of functions.

Any Commission officer, employee or
agent engaged in the performance of
investigative or prosecutorial func-
tions for the Commission in a pro-
ceeding as defined in §201.101(a) may
not, in that proceeding or one that is
factually related, participate or advise
in the decision, or in Commission re-
view of the decision pursuant to Sec-
tion 557 of the Administrative Proce-
dure Act, 5 U.S.C. 557, except as a wit-
ness or counsel in the proceeding.

§201.140 Commission orders and deci-
sions: Signature and availability.

(a) Signature required. All orders and
decisions of the Commission shall be
signed by the Secretary or any other
person duly authorized by the Commis-
sion.

(b) Availability for inspection. Each
order and decision shall be available
for inspection by the public from the
date of entry, unless the order or deci-
sion is nonpublic. A nonpublic order or
decision shall be available for inspec-
tion by any person entitled to inspect
it from the date of entry.

(¢c) Date of entry of orders. The date of
entry of a Commission order shall be
the date the order is signed. Such date
shall be reflected in the caption of the
order, or if there is no caption, in the
order itself.

§201.141 Orders and decisions: Service
of orders instituting proceedings
and other orders and decisions.

(a) Service of an order instituting pro-
ceedings—(1) By whom made. The Sec-
retary, or another duly authorized offi-
cer of the Commission, shall serve a
copy of an order instituting pro-
ceedings on each person named in the
order as a party. The Secretary may di-
rect an interested division to assist in
making service.

(2) How made—(i) To individuals. No-
tice of a proceeding shall be made to an
individual by delivering a copy of the
order instituting proceedings to the in-
dividual or to an agent authorized by
appointment or by law to receive such
notice. Delivery means—handing a copy
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of the order to the individual; or leav-
ing a copy at the individual’s office
with a clerk or other person in charge
thereof; or leaving a copy at the indi-
vidual’s dwelling house or usual place
of abode with some person of suitable
age and discretion then residing there-
in; or sending a copy of the order ad-
dressed to the individual by U.S. Postal
Service certified, registered or Express
Mail and obtaining a confirmation of
receipt; or giving confirmed tele-
graphic notice.

(i1) To corporations or entities. Notice
of a proceeding shall be made to a per-
son other than a natural person by de-
livering a copy of the order instituting
proceedings to an officer, managing or
general agent, or any other agent au-
thorized by appointment or law to re-
ceive such notice, by any method speci-
fied in paragraph (a)(2)(i) of this sec-
tion, or, in the case of an issuer of a
class of securities registered with the
Commission, by sending a copy of the
order addressed to the most recent ad-
dress shown on the entity’s most re-
cent filing with the Commission by
U.S. Postal Service certified, reg-
istered, or Express Mail and obtaining
a confirmation of attempted delivery.

(ii1) Upon persons registered with the
Commission. In addition to any other
method of service specified in para-
graph (a)(2) of this section, notice may
be made to a person currently reg-
istered with the Commission as a
broker, dealer, municipal securities
dealer, government securities broker,
government securities dealer, invest-
ment adviser, investment company or
transfer agent by sending a copy of the
order addressed to the most recent
business address shown on the person’s
registration form by U.S. Postal Serv-
ice certified, registered or Express Mail
and obtaining a confirmation of at-
tempted delivery.

(iv) Upon persons in a foreign country.
Notice of a proceeding to a person in a
foreign country may be made by any of
the following methods:

(A) Any method specified in para-
graph (a)(2) of this section that is not
prohibited by the law of the foreign
country; or

(B) By any internationally agreed
means of service that is reasonably cal-
culated to give notice, such as those
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authorized by the Hague Convention on
the Service Abroad of Judicial and
Extrajudicial Documents; or

(C) Any method that is reasonably
calculated to give notice:

(1) As prescribed by the foreign coun-
try’s law for service in that country in
an action in its courts of general juris-
diction; or

(2) As the foreign authority directs in
response to a letter rogatory or letter
of request; or

(3) Unless prohibited by the foreign
country’s law, by delivering a copy of
the order instituting proceedings to
the individual personally, or using any
form of mail that the Secretary or the
interested division addresses and sends
to the individual and that requires a
signed receipt; or

(D) By any other means not prohib-
ited by international agreement, as the
Commission or hearing officer orders.

(v) In stop order proceedings. Notwith-
standing any other provision of para-
graph (a)(2) of this section, in pro-
ceedings pursuant to Sections 8 or 10 of
the Securities Act of 1933, 15 U.S.C. 7TTh
or 77j, or Sections 305 or 307 of the
Trust Indenture Act of 1939, 15 U.S.C.
T7eee or 77ggg, notice of the institution
of proceedings shall be made by per-
sonal service or confirmed telegraphic
notice, or a waiver obtained pursuant
to paragraph (a)(4) of this section.

(vi) To persons registered with self-reg-
ulatory organizations. Notice of a pro-
ceeding shall be made to a person reg-
istered with a self-regulatory organiza-
tion by any method specified in para-
graph (a)(2)(i) of this section, or by
sending a copy of the order addressed
to the most recent address for the per-
son shown in the Central Registration
Depository by U.S. Postal Service cer-
tified, registered, or Express Mail and
obtaining a confirmation of attempted
delivery.

(3) Record of service. The Secretary
shall maintain a record of service on
parties (in hard copy or computerized
format), identifying the party given
notice, the method of service, the date
of service, the address to which service
was made, and the person who made
service. If a division serves a copy of an
order instituting proceedings, the divi-
sion shall file with the Secretary either
an acknowledgement of service by the
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person served or proof of service con-
sisting of a statement by the person
who made service certifying the date
and manner of service; the names of
the persons served; and their mail or
electronic addresses, facsimile num-
bers, or the addresses of the places of
delivery, as appropriate for the manner
of service. If service is made in person,
the certificate of service shall state, if
available, the name of the individual to
whom the order was given. If service is
made by U.S. Postal Service certified
or Express Mail, the Secretary shall
maintain the confirmation of receipt
or of attempted delivery, and tracking
number. If service is made to an agent
authorized by appointment to receive
service, the certificate of service shall
be accompanied by evidence of the ap-
pointment.

(4) Waiver of service. In lieu of service
as set forth in paragraph (a)(2) of this
section, the party may be provided a
copy of the order instituting pro-
ceedings by first class mail or other re-
liable means if a waiver of service is
obtained from the party and placed in
the record.

(b) Service of orders or decisions other
than an order instituting proceedings.
Written orders or decisions issued by
the Commission or by a hearing officer
shall be served promptly on each party
pursuant to any method of service au-
thorized under paragraph (a) of this
section or §201.150(c)(1)—(3). Such orders
or decisions may also be served by fac-
simile transmission if the party to be
served has agreed to accept such serv-
ice in a writing, signed by the party,
and has provided the Commission with
information concerning the facsimile
machine telephone number and hours
of facsimile machine operation. Service
of orders or decisions by the Commis-
sion, including those entered pursuant
to delegated authority, shall be made
by the Secretary or, as authorized by
the Secretary, by a member of an in-
terested division. Service of orders or
decisions issued by a hearing officer
shall be made by the Secretary or the
hearing officer.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005; 81 FR 50233, July 29, 2016]
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(a) When required. In every pro-
ceeding as defined in §201.101(a), each
paper, including each notice of appear-
ance, written motion, brief, or other
written communication, shall be served
upon each party in the proceeding in
accordance with the provisions of this
section; provided, however, that absent
an order to the contrary, no service
shall be required for motions which
may be heard ex parte.

(b) Upon a person represented by coun-
sel. Whenever service is required to be
made upon a person represented by
counsel who has filed a notice of ap-
pearance pursuant to §201.102, service
shall be made pursuant to paragraph
(c) of this section upon counsel, unless
service upon the person represented is
ordered by the Commission or the hear-
ing officer.

(c) How made. Service shall be made
by delivering a copy of the filing. Deliv-
ery means:

(1) Personal service—handing a copy
to the person required to be served; or
leaving a copy at the person’s office
with a clerk or other person in charge
thereof, or, if there is no one in charge,
leaving it in a conspicuous place there-
in; or, if the office is closed or the per-
son to be served has no office, leaving
it at the person’s dwelling house or
usual place of abode with some person
of suitable age and discretion then re-
siding therein;

(2) Mailing the papers through the
U.S. Postal Service by first class, reg-
istered, or certified mail or Express
Mail delivery addressed to the person;

(3) Sending the papers through a
commercial courier service or express
delivery service; or

(4) Transmitting the papers by fac-
simile transmission where the fol-
lowing conditions are met:

(i) The persons so serving each other
have provided the Commission and the
parties with notice of the facsimile ma-
chine telephone number to be used and
the hours of facsimile machine oper-
ation;

(ii) The transmission is made at such
a time that it is received during the
Commission’s business hours as defined
in §201.104; and

Service of papers by parties.
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(iii) The sender of the transmission
previously has not been served in ac-
cordance with §201.150 with a written
notice from the recipient of the trans-
mission declining service by facsimile
transmission.

(d) When service is complete. Personal
service, service by U.S. Postal Service
Express Mail or service by a commer-
cial courier or express delivery service
is complete upon delivery. Service by
mail is complete upon mailing. Service
by facsimile is complete upon con-
firmation of transmission by delivery
of a manually signed receipt.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004]

§201.151 Filing of papers with the
Commission: Procedure.

(a) When to file. All papers required to
be served by a party upon any person
shall be filed contemporaneously with
the Commission. Papers required to be
filed with the Commission must be re-
ceived within the time limit, if any, for
such filing. Filing with the Commis-
sion may be made by facsimile trans-
mission if the party also contempora-
neously transmits to the Commission a
non-facsimile original with a manual
signature. However, any person filing
with the Commission by facsimile
transmission will be responsible for as-
suring that the Commission receives a
complete and legible filing within the
time limit set for such filing.

(b) Where to file. Filing of papers with
the Commission shall be made by filing
them with the Secretary. When a pro-
ceeding is assigned to a hearing officer,
a person making a filing with the Sec-
retary shall promptly provide to the
hearing officer a copy of any such fil-
ing, provided, however, that the hear-
ing officer may direct or permit filings
to be made with him or her, in which
event the hearing officer shall note
thereon the filing date and promptly
provide the Secretary with either the
original or a copy of any such filings.

(¢) To whom to direct the filing. Unless
otherwise provided, where the Commis-
sion has assigned a case to a hearing
officer, all motions, objections, appli-
cations or other filings made during a
proceeding prior to the filing of an ini-
tial decision therein, or, if no initial
decision is to be filed, prior to the time

§201.152

fixed for the filing of briefs with the
Commission, shall be directed to and
decided by the hearing officer.

(d) Certificate of service. Papers filed
with the Commission or a hearing offi-
cer shall be accompanied by a certifi-
cate stating the name of the person or
persons served, the date of service, the
method of service and the mailing ad-
dress or facsimile telephone number to
which service was made, if not made in
person. If the method of service to any
party is different from the method of
service to any other party or the meth-
od for filing with the Commission, the
certificate shall state why a different
means of service was used.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004]

§201.152 Filing of papers: Form.

(a) Specifications. Papers filed in con-
nection with any proceeding as defined
in §201.101(a) shall:

(1) Be on one grade of unglazed white
paper measuring 8% x 11 inches, except
that, to the extent that the reduction
of larger documents would render them
illegible, such documents may be filed
on larger paper;

(2) Be typewritten or printed in 12-
point or larger typeface or otherwise
reproduced by a process that produces
permanent and plainly legible copies;

(3) Include at the head of the paper,
or on a title page, the name of the
Commission, the title of the pro-
ceeding, the names of the parties, the
subject of the particular paper or
pleading, and the file number assigned
to the proceeding;

(4) Be paginated with left hand mar-
gins at least 1 inch wide, and other
margins of at least 1 inch;

(6) Be double-spaced, with single-
spaced footnotes and single-spaced in-
dented quotations; and

(6) Be stapled, clipped or otherwise
fastened in the upper left corner.

(b) Signature required. All papers must
be dated and signed as provided in
§201.153.

(c) Suitability for recordkeeping. Docu-
ments which, in the opinion of the
Commission, are not suitable for com-
puter scanning or microfilming may be
rejected.

(d) Number of copies. An original and
three copies of all papers shall be filed,
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unless filing is made by facsimile in ac-
cordance with §201.151. If filing is made
by facsimile, the filer shall also trans-
mit to the Office of the Secretary one
non-facsimile original with a manual
signature, contemporaneously with the
facsimile transmission. The non-fac-
simile original must be accompanied
by a statement of the date on which,
and the facsimile number to which, the
party made transmission of the fac-
simile filing.

(e) Form of briefs. All briefs con-
taining more than 10 pages shall in-
clude a table of contents, an alphabet-
ized table of cases, a table of statutes,
and a table of other authorities cited,
with references to the pages of the
brief wherein they are cited.

(f) Scandalous or impertinent matter.
Any scandalous or impertinent matter
contained in any brief or pleading or in
connection with any oral presentation
in a proceeding may be stricken on
order of the Commission or the hearing
officer.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13176, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005]

§201.153 Filing of papers: Signature
requirement and effect.

(a) General requirements. Following
the issuance of an order instituting
proceedings, every filing of a party rep-
resented by counsel shall be signed by
at least one counsel of record in his or
her name and shall state that counsel’s
business address and telephone num-
ber. A party who acts as his or her own
counsel shall sign his or her individual
name and state his or her address and
telephone number on every filing.

(b) Effect of signature. (1) The signa-
ture of a counsel or party shall con-
stitute a certification that:

(i) the person signing the filing has
read the filing;

(ii) to the best of his or her knowl-
edge, information, and belief, formed
after reasonable inquiry, the filing is
well grounded in fact and is warranted
by existing law or a good faith argu-
ment for the extension, modification,
or reversal of existing law; and

(iii) the filing is not made for any im-
proper purpose, such as to harass or to
cause unnecessary delay or needless in-
crease in the cost of adjudication.
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(2) If a filing is not signed, the hear-
ing officer or the Commission shall
strike the filing, unless it is signed
promptly after the omission is called
to the attention of the person making
the filing.

§201.154 Motions.

The requirements in this section
apply to motions and related filings ex-
cept where another rule expressly gov-
erns.

(a) Generally. Unless made during a
hearing or conference, a motion shall
be in writing, shall state with particu-
larity the grounds therefor, shall set
forth the relief or order sought, and
shall be accompanied by a written brief
of the points and authorities relied
upon. All written motions shall be
served in accordance with §201.150, be
filed in accordance with §201.151, meet
the requirements of §201.152, and be
signed in accordance with §201.153. The
Commission or the hearing officer may
order that an oral motion be submitted
in writing. Unless otherwise ordered by
the Commission or the hearing officer,
if a motion is properly made to the
Commission concerning a proceeding
to which a hearing officer is assigned,
the proceeding before the hearing offi-
cer shall continue pending the deter-
mination of the motion by the Com-
mission. No oral argument shall be
heard on any motion unless the Com-
mission or the hearing officer other-
wise directs.

(b) Opposing and reply briefs. Briefs in
opposition to a motion shall be filed
within five days after service of the
motion. Reply briefs shall be filed
within three days after service of the
opposition.

(c) Length limitation. No motion (to-
gether with the brief in support of the
motion), brief in opposition to the mo-
tion, or reply brief shall exceed 7,000
words, exclusive of any table of con-
tents or table of authorities. The word
limit shall not apply to any addendum
that consists solely of copies of appli-
cable cases, pertinent legislative provi-
sions or rules, or relevant exhibits. Re-
quests for leave to file motions and
briefs in excess of 7,000 words are
disfavored. A motion or brief, together
with any accompanying brief, that does
not exceed 15 pages in length, exclusive
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of pages containing the table of con-
tents, table of authorities, and any ad-
dendum that consists solely of copies
of applicable cases, pertinent legisla-
tive provisions, or rules and exhibits,
but inclusive of pleadings incorporated
by reference, is presumptively consid-
ered to contain no more than 7,000
words. Any motion or brief that ex-
ceeds these page limits must include a
certificate by the attorney, or an un-
represented party, stating that the
document complies with the length
limitation set forth in this paragraph
and stating the number of words in the
document. The person preparing the
certificate may rely on the word count
of a word-processing program to pre-
pare the document.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004; 70 FR 72569, Dec. 5,
2005; 81 FR 50234, July 29, 2016]

§201.155 Default; motion to set aside
default.

(a) A party to a proceeding may be
deemed to be in default and the Com-
mission or the hearing officer may de-
termine the proceeding against that
party upon consideration of the record,
including the order instituting pro-
ceedings, the allegations of which may
be deemed to be true, if that party
fails:

(1) To appear, in person or through a
representative, at a hearing or con-
ference of which that party has been
notified;

(2) To answer, to respond to a disposi-
tive motion within the time provided,
or otherwise to defend the proceeding;
or

(3) To cure a deficient filing within
the time specified by the commission
or the hearing officer pursuant to
§201.180(b).

(b) A motion to set aside a default
shall be made within a reasonable
time, state the reasons for the failure
to appear or defend, and specify the na-
ture of the proposed defense in the pro-
ceeding. In order to prevent injustice
and on such conditions as may be ap-
propriate, the hearing officer, at any
time prior to the filing of the initial
decision, or the Commission, at any
time, may for good cause shown set
aside a default.

§201.161

§201.160 Time computation.

(a) Computation. In computing any
period of time prescribed in or allowed
by these Rules of Practice or by order
of the Commission, the day of the act,
event, or default from which the des-
ignated period of time begins to run
shall not be included. The last day of
the period so computed shall be in-
cluded unless it is a Saturday, Sunday,
or Federal legal holiday (as defined in
§201.104), in which event the period
runs until the end of the next day that
is not a Saturday, Sunday, or Federal
legal holiday. Intermediate Saturdays,
Sundays, and Federal legal holidays
shall be excluded from the computa-
tion when the period of time prescribed
or allowed is seven days or less, not in-
cluding any additional time allowed for
service by mail in paragraph (b) of this
section. If on the day a filing is to be
made, weather or other conditions have
caused the Secretary’s office or other
designated filing location to close, the
filing deadline shall be extended to the
end of the next day that is neither a
Saturday, a Sunday, nor a Federal
legal holiday.

(b) Additional time for service by mail.
If service is made by mail, three days
shall be added to the prescribed period
for response unless an order of the
Commission or the hearing officer
specifies a date certain for filing. In
the event that an order of the Commis-
sion or the hearing officer specifies a
date certain for filing, no time shall be
added for service by mail.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004]

§201.161 Extensions of time, postpone-
ments and adjournments.

(a) Availability. Except as otherwise
provided by law, the Commission, at
any time, or the hearing officer, at any
time prior to the filing of his or her
initial decision or, if no initial decision
is to be filed, at any time prior to the
closing of the record, may, for good
cause shown, extend or shorten any
time limits prescribed by these Rules
of Practice for the filing of any papers
and may, consistent with paragraphs
(b) and (c) of this section, postpone or
adjourn any hearing.
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(b) Considerations in  determining
whether to extend time limits or grant
postponements, adjournments and exten-
sions. (1) In considering all motions or
requests pursuant to paragraph (a) or
(b) of this section, the Commission or
the hearing officer should adhere to a
policy of strongly disfavoring such re-
quests, except in circumstances where
the requesting party makes a strong
showing that the denial of the request
or motion would substantially preju-
dice their case. In determining whether
to grant any requests, the Commaission
or hearing officer shall consider, in ad-
dition to any other relevant factors:

(i) The length of the proceeding to
date;

(ii) The number of postponements,
adjournments or extensions already
granted;

(iii) The stage of the proceedings at
the time of the request;

(iv) The impact of the request on the
hearing officer’s ability to complete
the proceeding in the time specified by
the Commission; and

(v) Any other such matters as justice
may require.

(2) To the extent that the Commis-
sion has chosen a timeline under which
the hearing would occur beyond the
statutory 60-day deadline, this policy
of strongly disfavoring requests for
postponement will not apply to a re-
quest by a respondent to postpone com-
mencement of a cease and desist pro-
ceeding hearing beyond the statutory
60-day period.

(c)(1) Time limit. Postponements, ad-
journments or extensions of time for
filing papers shall not exceed 21 days
unless the Commission or the hearing
officer states on the record or sets
forth in a written order the reasons
why a longer period of time is nec-
essary.

(2) Stay pending Commission consider-
ation of offers of settlement. (i) If the
Commission staff and one or more re-
spondents in the proceeding file a joint
motion notifying the hearing officer
that they have agreed in principle to a
settlement on all major terms, then
the hearing officer shall stay the pro-
ceeding as to the settling respond-
ent(s), or in the discretion of the hear-
ing officer as to all respondents, pend-
ing completion of Commission consid-
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eration of the settlement offer. Any
such stay will be contingent upon:

(A) The settling respondent(s) sub-
mitting to the Commission staff, with-
in fifteen business days of the stay, a
signed offer of settlement in conform-
ance with §201.240; and

(B) Within twenty business days of
receipt of the signed offer, the staff
submitting the settlement offer and ac-
companying recommendation to the
Commission for consideration.

(ii) If the parties fail to meet either
of these deadlines or if the Commission
rejects the offer of settlement, the
hearing officer must be promptly noti-
fied and, upon notification of the hear-
ing officer, the stay shall lapse and the
proceeding will continue. In the cir-
cumstance where:

(A) A hearing officer has granted a
stay because the parties have ‘‘agreed
in principle to a settlement;”

(B) The agreement in principle does
not materialize into a signed settle-
ment offer within 15 business days of
the stay; and

(C) The stay lapses, the hearing offi-
cer will not be required to grant an-
other stay related to the settlement
process until both parties have notified
the hearing officer in writing that a
signed settlement offer has been pre-
pared, received by the Commission’s
staff, and will be submitted to the
Commission.

(iii) The granting of any stay pursu-
ant to this paragraph (c) shall stay the
timeline pursuant to §201.360(a).

[60 FR 32796, June 23, 1995, as amended at 68
FR 35788, June 17, 2003; 81 FR 50234, July 29,
2016]

§201.180 Sanctions.

(a) Contemptuous conduct—(1) Subject
to exclusion or suspension. Contemp-
tuous conduct by any person before the
Commission or a hearing officer during
any proceeding, including at or in con-
nection with any conference, deposi-
tion or hearing, shall be grounds for
the Commission or the hearing officer
to:

(i) Exclude that person from such
deposition, hearing or conference, or
any portion thereof; and/or

(ii) Summarily suspend that person
from representing others in the pro-
ceeding in which such conduct occurred
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for the duration, or any portion, of the
proceeding.

(2) Review procedure. A person ex-
cluded from a deposition, hearing or
conference, or a counsel summarily
suspended from practice for the dura-
tion or any portion of a proceeding,
may seek review of the exclusion or
suspension by filing with the Commis-
sion, within three days of the exclusion
or suspension order, a motion to vacate
the order. The Commission shall con-
sider such motion on an expedited basis
as provided in §201.500.

(3) Adjournment. Upon motion by a
party represented by counsel subject to
an order of exclusion or suspension, an
adjournment shall be granted to allow
the retention of new counsel. In deter-
mining the length of an adjournment,
the Commission or hearing officer shall
consider, in addition to the factors set
forth in §201.161, the availability of co-
counsel for the party or of other mem-
bers of a suspended counsel’s firm.

(b) Deficient filings; leave to cure defi-
ciencies. The Commission or the hear-
ing officer may reject, in whole or in
part, any filing that fails to comply
with any requirements of these Rules
of Practice or of any order issued in
the proceeding in which the filing was
made. Any such filings shall not be
part of the record. The Commission or
the hearing officer may direct a party
to cure any deficiencies and to resub-
mit the filing within a fixed time pe-
riod.

(c) Failure to make required filing or to
cure deficient filing. The Commission or
the hearing officer may enter a default
pursuant to §201.155, dismiss one or
more claims, decide the particular
claim(s) at issue against that person,
or prohibit the introduction of evi-
dence or exclude testimony concerning
that claim if a person fails:

(1) To make a filing required under
these Rules of Practice; or

(2) To cure a deficient filing within
the time specified by the Commission
or the hearing officer pursuant to para-
graph (b) of this section.

[60 FR 32796, June 23, 1995, as amended at 81
FR 50234, July 29, 2016]

§201.190

§201.190 Confidential treatment of in-
formation in certain filings.

(a) Application. An application for
confidential treatment pursuant to the
provisions of Clause 30 of Schedule A of
the Securities Act of 1933, 15 U.S.C.
T7aa(30), and Rule 406 thereunder, 17
CFR 230.406; Section 24(b)(2) of the Se-
curities Exchange Act of 1934, 15 U.S.C.
78x(b)(2), and Rule 24b-2 thereunder, 17
CFR 240.24b-2; Section 45(a) of the In-
vestment Company Act of 1940, 15
U.S.C. 80a—44(a), and Rule 45a-1 there-
under, 17 CFR 270.45a-1; or Section
210(a) of the Investment Advisers Act
of 1940, 15 U.S.C. 80b-10(a), shall be filed
with the Secretary. The application
shall be accompanied by a sealed copy
of the materials as to which confiden-
tial treatment is sought.

(b) Procedure for supplying additional
information. The applicant may be re-
quired to furnish in writing additional
information with respect to the
grounds for objection to public disclo-
sure. Failure to supply the information
so requested within 14 days from the
date of receipt by the applicant of a no-
tice of the information required shall
be deemed a waiver of the objection to
public disclosure of that portion of the
information to which the additional in-
formation relates, unless the Commis-
sion or the hearing officer shall other-
wise order for good cause shown at or
before the expiration of such 14-day pe-
riod.

(c) Confidentiality of materials pending
final decision. Pending the determina-
tion of the application for confidential
treatment, transcripts, non-final or-
ders including an initial decision, if
any, and other materials in connection
with the application shall be placed
under seal; shall be for the confidential
use only of the hearing officer, the
Commission, the applicant, and any
other parties and counsel; and shall be
made available to the public only in
accordance with orders of the Commis-
sion.

(d) Public availability of orders. Any
final order of the Commission denying
or sustaining an application for con-
fidential treatment shall be made pub-
lic. Any prior findings or opinions re-
lating to an application for confiden-
tial treatment under this section shall
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be made public at such time as the ma-
terial as to which confidentiality was
requested is made public.

[60 FR 32796, June 23, 1995, as amended at 76
FR 71875, Nov. 21, 2011]

§201.191 Adjudications not required to
be determined on the record after
notice and opportunity for hearing.

(a) Scope of the rule. This rule applies
to every case of adjudication, as de-
fined in 5 U.S.C. 551, pursuant to any
statute which the Commission admin-
isters, where adjudication is not re-
quired to be determined on the record
after notice and opportunity for hear-
ing and which the Commission has not
chosen to determine on the record after
notice and opportunity for hearing.

(b) Procedure. In every case of adju-
dication under paragraph (a) of this
section, the Commission shall give
prompt notice of any adverse action or
final disposition to any person who has
requested the Commission to make (or
not to make) any such adjudication,
and furnish to any such person a writ-
ten statement of reasons therefor. Ad-
ditional procedures may be specified in
rules relating to specific types of such
adjudications. Where any such rule
provides for the publication of a Com-
mission order, notice of the action or
disposition shall be deemed to be given
by such publication.

(c) Contents of the record. If the Com-
mission provides notice and oppor-
tunity for the submission of written
comments by parties to the adjudica-
tion or, as the case may be, by other
interested persons, written comments
received on or before the closing date
for comments, unless accorded con-
fidential treatment pursuant to statute
or rule of the Commission, become a
part of the record of the adjudication.
The Commission, in its discretion, may
accept and include in the record writ-
ten comments filed with the Commis-
sion after the closing date.

§201.192 Rulemaking: Issuance,
amendment and repeal of rules of
general application.

(a) By petition. Any person desiring
the issuance, amendment or repeal of a
rule of general application may file a
petition therefor with the Secretary.
Such petition shall include a statement
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setting forth the text or the substance
of any proposed rule or amendment de-
sired or specifying the rule the repeal
of which is desired, and stating the na-
ture of his or her interest and his or
her reasons for seeking the issuance,
amendment or repeal of the rule. The
Secretary shall acknowledge, in writ-
ing, receipt of the petition and refer it
to the appropriate division or office for
consideration and recommendation.
Such recommendations shall be trans-
mitted with the petition to the Com-
mission for such action as the Commis-
sion deems appropriate. The Secretary
shall notify the petitioner of the action
taken by the Commission.

(b) Notice of proposed issuance, amend-
ment or repeal of rules. Except where the
Commission finds that notice and pub-
lic procedure are impracticable, unnec-
essary, or contrary to the public inter-
est, whenever the Commission proposes
to issue, amend, or repeal any rule or
regulation of general application other
than an interpretive rule; general
statement of policy; or rule of agency
organization, procedure, or practice; or
any matter relating to agency manage-
ment or personnel or to public prop-
erty, loans, grants, benefits, or con-
tracts, there shall first be published in
the FEDERAL REGISTER a notice of the
proposed action. Such notice shall in-
clude:

(1) A statement of the time, place,
and nature of the rulemaking pro-
ceeding, with particular reference to
the manner in which interested persons
shall be afforded the opportunity to
participate in such proceeding;

(2) Reference to the authority under
which the rule is proposed; and

(3) The terms or substance of the pro-
posed rule or a description of the sub-
jects and issues involved.

§201.193 Applications by barred indi-
viduals for consent to associate.

PRELIMINARY NOTE

This rule governs applications to the Com-
mission by certain persons, barred by Com-
mission order from association with brokers,
dealers, municipal securities dealers, govern-
ment securities brokers, government securi-
ties dealers, investment advisers, investment
companies or transfer agents, for consent to
become so associated. Applications made
pursuant to this section must show that the
proposed association would be consistent

140



Securities and Exchange Commission

with the public interest. In addition to the
information specifically required by the rule,
applications should be supplemented, where
appropriate, by written statements of indi-
viduals (other than the applicant) who are
competent to attest to the applicant’s char-
acter, employment performance, and other
relevant information. Intentional
misstatements or omissions of fact may con-
stitute criminal violations of 18 U.S.C. 1001 et
seq. and other provisions of law.

The nature of the supervision that an ap-
plicant will receive or exercise as an associ-
ated person with a registered entity is an im-
portant matter bearing upon the public in-
terest. In meeting the burden of showing
that the proposed association is consistent
with the public interest, the application and
supporting documentation must demonstrate
that the proposed supervision, procedures, or
terms and conditions of employment are rea-
sonably designed to prevent a recurrence of
the conduct that led to imposition of the
bar. As an associated person, the applicant
will be limited to association in a specified
capacity with a particular registered entity
and may also be subject to specific terms and
conditions.

Normally, the applicant’s burden of dem-
onstrating that the proposed association is
consistent with the public interest will be
difficult to meet where the applicant is to be
supervised by, or is to supervise, another
barred individual. In addition, where an ap-
plicant wishes to become the sole proprietor
of a registered entity and thus is seeking
Commission consent notwithstanding an ab-
sence of supervision, the applicant’s burden
will be difficult to meet.

In addition to the factors set forth in para-
graph (d) of this section, the Commission
will consider the nature of the findings that
resulted in the bar when making its deter-
mination as to whether the proposed associa-
tion is consistent with the public interest. In
this regard, attention is directed to Rule 5(e)
of the Commission’s Rules on Informal and
Other Procedures, 17 CFR 202.5(e). Among
other things, Rule 5(e) sets forth the Com-
mission’s policy ‘‘not to permit a * * * re-
spondent [in an administrative proceeding]
to consent to * * * [an] order that imposes a
sanction while denying the allegations in the
* * * order for proceedings.”” Consistent with
the rationale underlying that policy, and in
order to avoid the appearance that an appli-
cation made pursuant to this section was
granted on the basis of such denial, the Com-
mission will not consider any application
that attempts to reargue or collaterally at-
tack the findings that resulted in the Com-
mission’s bar order.

(a) Scope of rule. Applications for
Commission consent to associate, or to
change the terms and conditions of as-
sociation, with a registered broker,
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dealer, municipal securities dealer,
government securities broker, govern-
ment securities dealer, investment ad-
viser, investment company or transfer
agent may be made pursuant to this
section where a Commission order bars
the individual from association with a
registered entity and:

(1) Such barred individual seeks to
become associated with an entity that
is not a member of a self-regulatory or-
ganization; or

(2) The order contains a proviso that
application may be made to the Com-
mission after a specified period of time.

(b) Form of application. Each applica-
tion shall be supported by an affidavit,
manually signed by the applicant, that
addresses the factors set forth in para-
graph (d) of this section. One original
and three copies of the application
shall be filed pursuant to §§201.151,
201.1562 and 201.153. Each application
shall include as exhibits:

(1) A copy of the Commission order
imposing the bar;

(2) An undertaking by the applicant
to notify immediately the Commission
in writing if any information sub-
mitted in support of the application be-
comes materially false or misleading
while the application is pending;

(3) The following forms, as appro-
priate:

(i) A copy of a completed Form U-4,
where the applicant’s proposed associa-
tion is with a broker-dealer or munic-
ipal securities dealer;

(ii) A copy of a completed Form
MSD-4, where the applicant’s proposed
association is with a bank municipal
securities dealer;

(iii) The information required by
Form ADV, 17 CFR 279.1, with respect
to the applicant, where the applicant’s
proposed association is with an invest-
ment adviser;

(iv) The information required by
Form TA-1, 17 CFR 249b.100, with re-
spect to the applicant, where the appli-
cant’s proposed association is with a
transfer agent; and

(4) A written statement by the pro-
posed employer that describes:

(i) The terms and conditions of em-
ployment and supervision to be exer-
cised over such applicant and, where
applicable, by such applicant;
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(ii) The qualifications, experience,
and disciplinary records of the pro-
posed supervisor(s) of the applicant;

(iii) The compliance and disciplinary
history, during the two years preceding
the filing of the application, of the of-
fice in which the applicant will be em-
ployed; and

(iv) The names of any other associ-
ated persons in the same office who
have previously been barred by the
Commission, and whether they are to
be supervised by the applicant.

(c) Required showing. The applicant
shall make a showing satisfactory to
the Commission that the proposed as-
sociation would be consistent with the
public interest.

(d) Factors to be addressed. The affi-
davit required by paragraph (b) of this
section shall address each of the fol-
lowing:

(1) The time period since the imposi-
tion of the bar;

(2) Any restitution or similar action
taken by the applicant to recompense
any person injured by the misconduct
that resulted in the bar;

(3) The applicant’s compliance with
the order imposing the bar;

(4) The applicant’s employment dur-
ing the period subsequent to imposi-
tion of the bar;

(5) The capacity or position in which
the applicant proposes to be associated;

(6) The manner and extent of super-
vision to be exercised over such appli-
cant and, where applicable, by such ap-
plicant;

(7) Any relevant courses, seminars,
examinations or other actions com-
pleted by the applicant subsequent to
imposition of the bar to prepare for his
or her return to the securities business;
and

(8) Any other information material
to the application.

(e) Notification to applicant and written
statement. In the event an adverse rec-
ommendation is proposed by the staff
with respect to an application made
pursuant to this section, the applicant
shall be so advised and provided with a
written statement of the reasons for
such recommendation. The applicant
shall then have 30 days to submit a
written statement in response.

(f) Concurrent applications. The Com-
mission will not consider any applica-
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tion submitted pursuant to this section
if any other application for consent to
associate concerning the same appli-
cant is pending before any self-regu-
latory organization.

§201.194 Applications by security-
based swap dealers or major secu-
rity-based swap participants for
statutorily disqualified associated
persons to effect or be involved in
effecting security-based swaps.

A  security-based swap dealer or
major security-based swap participant
making an application under this sec-
tion should refer to paragraph (i) of
this section.

(a) Scope of rule. Applications by a se-
curity-based swap dealer or major secu-
rity-based swap participant for the
Commission to permit an associated
person (as ©provided in 15 TU.S.C.
78c(a)(70)) to effect or be involved in ef-
fecting security-based swaps on behalf
of a registered security-based swap
dealer or major security-based swap
participant, or to change the terms and
conditions thereof, may be made pursu-
ant to this section where the associ-
ated person is subject to a statutory
disqualification and thereby prohibited
from effecting or being involved in ef-
fecting security-based swaps on behalf
of a security-based swap dealer or
major security-based swap participant
under Exchange Act Section 15F(b)(6)
(15 U.S.C. 780-10(b)(6)).

(b) Required showing. The applicant
shall make a showing that it would be
consistent with the public interest to
permit the person associated with the
security-based swap dealer or major se-
curity-based swap participant who is
subject to a statutory disqualification
to effect or be involved in effecting se-
curity-based swaps on behalf of the se-
curity-based swap dealer or major secu-
rity-based swap participant.

(c) Exclusion for other persons. The se-
curity-based swap dealer or major secu-
rity-based swap participant shall be ex-
cluded from the prohibition in Section
156F(b)(6) of the Securities Exchange
Act of 1934 (15 U.S.C. 780-10(b)(6)) with
respect to an associated person that is
not a natural person who is subject to
a statutory disqualification.
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(d) Form of application. Each applica-
tion with respect to an associated per-
son that is a natural person who is sub-
ject to a statutory disqualification
shall be supported by a written state-
ment, signed by a knowledgeable per-
son authorized by the security-based
swap dealer or major security-based
swap participant, which addresses the
items set forth in paragraph (e) of this
section. The application shall be filed
pursuant to Rules of Practice 151, 152,
and 1563 (17 CFR 201.151, 201.152, and
201.153). Each application shall include
as exhibits:

(1) A copy of the order or other appli-
cable document that resulted in the as-
sociated person being subject to a stat-
utory disqualification;

(2) An undertaking by the applicant
to notify promptly the Commission in
writing if any information submitted
in support of the application becomes
materially false or misleading while
the application is pending;

(3) A copy of the questionnaire or ap-
plication for employment specified in
17 CFR 240.15Fb6-2(b), with respect to
the associated person; and

(4) If the associated person has been
the subject of any proceeding resulting
in the imposition of disciplinary sanc-
tions during the five years preceding
the filing of the application or is the
subject of a pending proceeding by the
Commission, the Commodity Futures
Trading Commission, any federal or
state regulatory or law enforcement
agency, registered futures association
(as provided in 7 U.S.C. 21), foreign fi-
nancial regulatory authority, reg-
istered national securities association,
or any other self-regulatory organiza-
tion (as provided in 15 TU.S.C.
78c(a)(26)), or commodities exchange,
or any court, the applicant should in-
clude a copy of any order, decision, or
document issued by the court, agency,
self-regulatory organization (as pro-
vided in 15 U.S.C. 78c(a)(26)), or other
relevant authority involved.

(e) Written statement. The written
statement required by paragraph (d) of
this section shall address each of the
following, to the extent applicable:

(1) The associated person’s compli-
ance with any order resulting in statu-
tory disqualification, including wheth-
er the associated person has paid fines
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or penalties, disgorged monies, made
restitution or paid any other monetary
compensation required by any such
order;

(2) The associated person’s employ-
ment during the period subsequent to
becoming subject to a statutory dis-
qualification;

(3) The capacity or position in which
the person subject to a statutory dis-
qualification proposes to be associated
with the security-based swap dealer or
major security-based swap participant;

(4) The terms and conditions of em-
ployment and supervision to be exer-
cised over such associated person and,
where applicable, by such associated
person;

(6) The qualifications, experience,
and disciplinary history of the pro-
posed supervisor(s) of the associated
person;

(6) The compliance and disciplinary
history, during the five years preceding
the filing of the application, of the ap-
plicant;

(7) The names of any other associated
persons at the applicant who have pre-
viously been subject to a statutory dis-
qualification and whether they are to
be supervised by the associated person;

(8) Any relevant courses, seminars,
examinations or other actions com-
pleted by the associated person subse-
quent to becoming subject to a statu-
tory disqualification to prepare for his
or her participation in the security-
based swap business;

(9) A detailed statement of why the
associated person should be permitted
to effect or be involved in effecting se-
curity-based swaps on behalf of the se-
curity-based swap dealer or major secu-
rity-based swap participant, notwith-
standing the event resulting in statu-
tory disqualification, including what
steps the associated person or appli-
cant has taken, or will take, to ensure
that the statutory disqualification
does not negatively affect the ability
of the associated person to effect or be
involved in effecting security-based
swaps on behalf of the security-based
swap dealer or major security-based
swap participant in compliance with
the applicable statutory and regu-
latory framework;
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(10) Whether the associated person
has been involved in any litigation dur-
ing the five years preceding the filing
of the application concerning invest-
ment or investment-related activities
or whether there are any unsatisfied
judgments outstanding against the as-
sociated person concerning investment
or investment-related activities, to the
extent not otherwise covered by para-
graph (e)(9) of this section. If so, the
applicant should provide details re-
garding such litigation or unsatisfied
judgments; and

(11) Any other information that the
applicant believes to be material to the
application.

(f) Prior applications or processes. In
addition to the information specified
above, any person making an applica-
tion under this rule shall provide any
order, notice or other applicable docu-
ment reflecting the grant, denial or
other disposition (including any dis-
positions on appeal) of any prior appli-
cation or process concerning the asso-
ciated person:

(1) Pursuant to this section;

(2) Pursuant to Rule of Practice 193
(17 CFR 201.193);

(3) Pursuant to Investment Company
Act Section 9(c) (156 U.S.C. 80a-9(c));

(4) Pursuant to Section 19(d) of the
Securities Exchange Act of 1934 (15
U.S.C. 78s(d)), Rule 19h-1 under the Se-
curities Exchange Act of 1934 (17 CFR
240.19h-1), or a proceeding by a self-reg-
ulatory organization (as provided in 15
U.S.C. 78c(a)(26)) for a person to be-
come or remain a member, or an asso-
ciated person of a member, notwith-
standing the existence of a statutory
disqualification; or

(5) By the Commodity Futures Trad-
ing Commission or a registered futures
association (as provided in 7 U.S.C. 21)
for registration, including as an associ-
ated person, or listing as a principal,
notwithstanding the existence of a
statutory disqualification, including:

(i) Any order or other document pro-
viding that the associated person may
be listed as a principal or registered as
an associated person of a futures com-
mission merchant, retail foreign ex-
change dealer, introducing broker,
commodity pool operator, commodity
trading advisor, or leverage trans-
action merchant, or any person reg-
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istered as a floor broker or a floor trad-
er, notwithstanding that the person is
subject to a statutory disqualification
from registration under Section 8a(2)
or 8a(3) of the Commodity Exchange
Act (7T U.S.C. 12a(2), (3)); or

(ii) Any determination by a reg-
istered futures association (as provided
in 7 U.S.C. 21) that had the associated
person applied for registration as an
associated person of a swap dealer or a
major swap participant, or had a swap
dealer or major swap participant listed
the associated person as a principal in
the swap dealer’s or major swap par-
ticipant’s application for registration,
notwithstanding statutory disquali-
fication, the application of the associ-
ated person or of the swap dealer or
major swap participant, as the case
may be, would have been granted or de-
nied.

(g) Notification to applicant and writ-
ten statement. In the event an adverse
recommendation is proposed by Com-
mission staff with respect to an appli-
cation made pursuant to this section,
the applicant shall be so advised and
provided with a written statement of
the reasons for such recommendation.
The applicant shall then have 30 days
thereafter to submit a written state-
ment in response.

(h) Notice in lieu of an application. (1)
A security-based swap dealer or major
security-based swap participant may
permit a person associated with it who
is subject to a statutory disqualifica-
tion to effect or be involved in effect-
ing security-based swaps on its behalf,
without making an application pursu-
ant to this section, where the condi-
tions in paragraph (h)(2) of this section
are met, and where:

(i) The person has been admitted to
or continued in membership, or partici-
pation or association with a member,
of a self-regulatory organization (as
provided in 15 U.S.C. 78c(a)(26)), not-
withstanding that such person is sub-
ject to a statutory disqualification
under Section 3(a)(39)(A) through (F) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(39)(A) through (F));

(ii) The person has been granted con-
sent to associate pursuant to the Rule
of Practice 193 (17 CFR 201.193) or oth-
erwise by the Commission;
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(iii) The person has been permitted to
effect or be involved in effecting secu-
rity-based swaps on behalf of a secu-
rity-based swap dealer or major secu-
rity-based swap participant pursuant
to this section; or

(iv) The person has been registered
as, or listed as a principal of, a futures
commission merchant, retail foreign
exchange dealer, introducing broker,
commodity pool operator, commodity
trading advisor, or leverage trans-
action merchant, registered as an asso-
ciated person of any of the foregoing,
registered as or listed as a principal of
a swap dealer or major swap partici-
pant, or registered as a floor broker or
floor trader, notwithstanding that the
person is subject to a statutory dis-
qualification under Sections 8a(2) or
8a(3) of the Commodity Exchange Act
(7 U.8.C. 12a(2), (3)), and the person is
not subject to a Commission bar or sus-
pension pursuant to Sections 15(b), 16B,
15E, 16F, or 17A of the Securities Ex-
change Act of 1934 (15 U.S.C. 780(b),
780-4, 780-7, 780-10, 78a-1), Section 9(b)
of the Investment Company Act of 1940
(15 U.S.C. 80a-9(b)), or Section 203(f) of
the Investment Advisers Act of 1940 (15
U.S.C. 80b-3(f)).

(2) A security-based swap dealer or
major security-based swap participant
may permit a person associated with it
who is subject to a statutory disquali-
fication to effect or be involved in ef-
fecting security-based swaps on its be-
half, without making an application
pursuant to this section, as provided in
paragraph (h)(1), subject to the fol-
lowing conditions:

(i) All matters giving rise to a statu-
tory disqualification under Section
3(a)(39)(A) through (F) of the Securities
Exchange Act of 1934 (15 TU.S.C.
78c(a)(39)(A) through (F)) have been
subject to a process where the member-
ship, association, registration or list-
ing as a principal has been granted or
otherwise approved by the Commission,
Commodity Futures Trading Commis-
sion, self-regulatory organization (as
provided in 15 U.S.C. 78c(a)(26)), or a
registered futures association (as pro-
vided in 7 U.S.C. 21);

(ii) The terms and conditions of the
association with the security-based
swap dealer or major security-based
swap participant are the same in all
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material respects as those approved in
connection with a previous order, no-
tice or other applicable document
granting the membership, association,
registration or listing as a principal, as
provided in paragraph (h)(1); and

(iii) The security-based swap dealer
or major security-based swap partici-
pant has filed a notice with the Com-
mission. The notice shall be filed pur-
suant to Rules of Practice 151, 152, and
153 (17 CFR 201.151, 201.152, and 201.153).
The notice must set forth, as appro-
priate:

(A) The name of the security-based
swap dealer or major security-based
swap participant;

(B) The name of the associated per-
son subject to a statutory disqualifica-
tion;

(C) The name of the associated per-
son’s prospective supervisor(s) at the
security-based swap dealer or major se-
curity-based swap participant;

(D) The place of employment for the
associated person subject to a statu-
tory disqualification; and

(E) Identification of any agency, self-
regulatory organization (as provided in
15 U.S.C. T78c(a)(26)) or a registered fu-
tures association (as provided in 7
U.S.C. 21) that has indicated its agree-
ment with the terms and conditions of
the proposed association, registration
or listing as a principal.

(i) Note to §201.194. (1) Under Section
156F(b)(6) of the Securities Exchange
Act of 1934 (156 U.S.C. 780-10(b)(6)), ex-
cept to the extent otherwise specifi-
cally provided by rule, regulation, or
order of the Commission, it shall be un-
lawful for a security-based swap dealer
or a major security-based swap partici-
pant to permit any person associated
with a security-based swap dealer or a
major security-based swap participant
who is subject to a statutory disquali-
fication to effect or be involved in ef-
fecting security-based swaps on behalf
of the security-based swap dealer or
major security-based swap participant,
if the security-based swap dealer or
major security-based swap participant
knew, or in the exercise of reasonable
care should have known, of the statu-
tory disqualification.

(2) Subject to the exclusion provided
in paragraph (c¢) of this section, in ac-
cordance with the authority granted in
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Section 15F(b)(6) of the Securities Ex-
change Act of 1934 (15 U.S.C. 780-
10(b)(6)), this section governs applica-
tions to the Commission by a security-
based swap dealer or major security-
based swap participant for the Commis-
sion to issue an order to permit a nat-
ural person who is an associated person
of a security-based swap dealer or
major security-based swap participant
who is subject to a statutory disquali-
fication to effect or be involved in ef-
fecting security-based swaps on behalf
of the security-based swap dealer or
major security- based swap participant.

(3) Applications made pursuant to
this section must show that it would be
consistent with the public interest to
permit the associated person of the se-
curity-based swap dealer or major secu-
rity-based swap participant to effect or
be involved in effecting security-based
swaps on behalf of the security-based
swap dealer or major security-based
swap participant. In addition to the in-
formation specifically required by the
rule, applications should be supple-
mented, where appropriate, by written
statements of individuals who are com-
petent to attest to the associated per-
son’s character, employment perform-
ance, and other relevant information.
In addition to the information required
by the rule, the Commission staff may
request supplementary information to
assist in the Commission’s review. In-
tentional misstatements or omissions
of fact may constitute criminal viola-
tions of 18 U.S.C. 1001, et seq. and other
provisions of law. The Commission will
not consider any application that at-
tempts to reargue or collaterally at-
tack the findings that resulted in the
statutory disqualification.

(4) The nature of the supervision that
an associated person will receive or ex-
ercise as an associated person with a
registered entity is an important mat-
ter bearing upon the public interest. In
meeting the burden of showing that
permitting the associated person to ef-
fect or be involved in effecting secu-
rity-based swaps on behalf of the secu-
rity-based swap dealer or major secu-
rity-based swap participant is con-
sistent with the public interest, the ap-
plication and supporting documenta-
tion must demonstrate that the terms
or conditions of association, procedures
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or proposed supervision, are reasonably
designed to ensure that the statutory
disqualification does not negatively af-
fect the ability of the associated person
to effect or be involved in effecting se-
curity-based swaps on behalf of the se-
curity-based swap dealer or major secu-
rity-based swap participant in compli-
ance with the applicable statutory and
regulatory framework.

(5) Normally, the applicant’s burden
of demonstrating that permitting the
associated person to effect or be in-
volved in effecting security-based
swaps on behalf of the security-based
swap dealer or major security-based
swap participant is consistent with the
public interest will be difficult to meet
where the associated person is to be su-
pervised by, or is to supervise, another
statutorily disqualified individual. In
addition, where there is an absence of
supervision over the associated person
who is subject to a statutory disquali-
fication, the applicant’s burden will be
difficult to meet. The associated per-
son may be limited to association in a
specified capacity with a particular
registered entity and may also be sub-
ject to specific terms and conditions.

[84 FR 4944, Feb. 19, 2019]

EFFECTIVE DATE NOTE: At 85 FR 6349, Feb.
4, 2020, §201.194 was amended by redesig-
nating paragraph (c) as paragraph (c)(1), add-
ing paragraph (c) subject heading, and add-
ing paragraph (c)(2), effective Apr. 6, 2020.
For the convenience of the user, the added
text is set forth as follows:

§201.194 Applications by security-based
swap dealers or major security-based
swap participants for statutorily disquali-
fied associated persons to effect or be in-
volved in effecting security-based swaps.

* * * * *

(c) Exclusions.

* * * * *

(2) Exclusion for certain associated natural
persons. A security-based swap dealer or
major security-based swap participant shall
be excluded from the prohibition in section
15F(b)(6) of the Exchange Act (15 U.S.C. 780-
10(b)(6)) with respect to an associated person
who is a natural person who (i) is not a U.S.
person (as defined in 17 CFR 240.3a71-
3(a)(4)(i)(A)) and (ii) does not effect and is
not involved in effecting security-based swap
transactions with or for counterparties that
are U.S. persons (as defined in 17 CFR
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240.3a71-3(a)(4)), other than a security-based
swap transaction conducted through a for-
eign branch (as that term is defined in 17
CFR 240.3a71-3(a)(3)) of a counterparty that
is a U.S. person; provided, however, that this
exclusion shall not be available if the associ-
ated person of that security-based swap deal-
er or major security-based swap participant
is currently subject to any order described in
subparagraphs (A) and (B) of section 3(a)(39)
of the Exchange Act, with the limitation
that an order by a foreign financial regu-
latory authority described in subparagraphs
(B)(i) and (B)(iii) of section 3(a)(39) (15 U.S.C.
78c(a)(39)(B)(1) and (B)(iii)) shall only apply
to orders by a foreign financial regulatory
authority in the jurisdiction where the asso-
ciated person is employed or located.

INITTIATION OF PROCEEDINGS AND
PREHEARING RULES

§201.200 Initiation of proceedings.

(a) Order instituting proceedings: Notice
and opportunity for hearing—(1) Gen-
erally. Whenever an order instituting
proceedings is issued by the Commis-
sion, appropriate notice thereof shall
be given to each party to the pro-
ceeding by the Secretary or another
duly designated officer of the Commis-
sion. Each party shall be given notice
of any hearing within a time reason-
able in light of the circumstances, in
advance of the hearing; provided, how-
ever, no prior notice need be given to a
respondent if the Commission has au-
thorized the Division of Enforcement
to seek a temporary sanction exr parte.

(2) Stop order proceedings: Additional
persons entitled to notice. Any notice of
a proceeding relating to the issuance of
a stop order suspending the effective-
ness of a registration statement pursu-
ant to Section 8(d) of the Securities
Act of 1933, 156 U.S.C. 77h(d), shall be
sent to or served on the issuer; or, in
the case of a foreign government or po-
litical subdivision thereof, sent to or
served on the underwriter; or, in the
case of a foreign or territorial person,
sent to or served on its duly authorized
representative in the United States
named in the registration statement,
properly directed in the case of tele-
graphic notice to the address given in
such statement. In addition, if such
proceeding is commenced within 90
days after the registration statement
has become effective, notice of the pro-
ceeding shall be given to the agent for
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service named on the facing sheet of
the registration statement and to each
other person designated on the facing
sheet of the registration statement as
a person to whom copies of commu-
nications to such agent are to be sent.

(b) Content of order. The order insti-
tuting proceedings shall:

(1) State the nature of any hearing;

(2) State the legal authority and ju-
risdiction under which the hearing is
to be held;

(3) Contain a short and plain state-
ment of the matters of fact and law to
be considered and determined, unless
the order directs an answer pursuant to
§201.220 in which case the order shall
set forth the factual and legal basis al-
leged therefor in such detail as will
permit a specific response thereto; and

(4) State the nature of any relief or
action sought or taken.

(c) Time and place of hearing. The
time and place for any hearing shall be
fixed with due regard for the public in-
terest and the convenience and neces-
sity of the parties, other participants,
or their representatives.

(d) Amendment to order instituting pro-
ceedings—(1) By the Commission. Upon
motion by a party, the Commission
may, at any time, amend an order in-
stituting proceedings to include new
matters of fact or law.

(2) By the hearing officer. Upon mo-
tion by a party, the hearing officer
may, at any time prior to the filing of
an initial decision or, if no initial deci-
sion is to be filed, prior to the time
fixed for the filing of final briefs with
the Commission, amend an order insti-
tuting proceedings to include new mat-
ters of fact or law that are within the
scope of the original order instituting
proceedings.

(e) Publication of notice of public hear-
ings. Unless otherwise ordered by the
Commission, notice of any public hear-
ing shall be given general circulation
by release to the public, by publication
in the SEC News Digest and, where di-
rected, by publication in the FEDERAL
REGISTER.

§201.201 Consolidation and severance
of proceedings.

(a) Consolidation. By order of the
Commission or a hearing officer, pro-
ceedings involving a common question
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of law or fact may be consolidated for
hearing of any or all the matters at
issue in such proceedings. The Commis-
sion or the hearing officer may make
such orders concerning the conduct of
such proceedings as it deems appro-
priate to avoid unnecessary cost or
delay. Consolidation shall not preju-
dice any rights under these Rules of
Practice and shall not affect the right
of any party to raise issues that could
have been raised if consolidation had
not occurred. For purposes of this sec-
tion, no distinction is made between
joinder and consolidation of pro-
ceedings.

(b) Severance. By order of the Com-
mission, any proceeding may be sev-
ered with respect to one or more par-
ties. Any motion to sever must be
made solely to the Commission and
must include a representation that a
settlement offer is pending before the
Commission or otherwise show good
cause.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004; 70 FR 72570, Dec. 5,
2005]

§201.202 Specification of procedures
by parties in certain proceedings.

(a) Motion to specify procedures. In any
proceeding other than an enforcement
or disciplinary proceeding, a pro-
ceeding to review a determination by a
self-regulatory organization pursuant
to §§201.420 and 201.421, or a proceeding
to review a determination of the Board
pursuant to §§201.440 and 201.441, a
party may, at any time up to 20 days
prior to the start of a hearing, make a
motion to specify the procedures nec-
essary or appropriate for the pro-
ceeding with particular reference to:

(1) Whether there should be an initial
decision by a hearing officer;

(2) Whether any interested division of
the Commission may assist in the prep-
aration of the Commission’s decision;
and

(3) Whether there should be a 30-day
waiting period between the issuance of
the Commission’s order and the date it
is to become effective.

(b) Objections, effect of failure to object.
Any other party may object to the pro-
cedures so specified, and such party
may specify such additional procedures
as it considers necessary or appro-
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priate. In the absence of such objection
or such specification of additional pro-
cedures, such other party may be
deemed to have waived objection to the
specified procedures.

(c) Approval required. Any proposal
pursuant to paragraph (a) of this sec-
tion, even if not objected to by any
party, shall be subject to the written
approval of the hearing officer.

(d) Procedure upon agreement to waive
an initial decision. If an initial decision
is waived pursuant to paragraph (a) of
this section, the hearing officer shall
notify the Secretary and, unless the
Commission directs otherwise within 14
days, no initial decision shall be issued.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004]

§201.210 Parties, limited participants
and amici curiae.

(a) Parties in an enforcement or dis-
ciplinary proceeding, a proceeding to re-
view a self-regulatory organization deter-
mination, or a proceeding to review a
Board determination—(1) Generally. No
person shall be granted leave to be-
come a party or a non-party partici-
pant on a limited basis in an enforce-
ment or disciplinary proceeding, a pro-
ceeding to review a determination by a
self-regulatory organization pursuant
to §§201.420 and 201.421, or a proceeding
to review a determination by the Board
pursuant to §§201.440 and 201.441, except
as authorized by paragraph (c) of this
section.

(2) Disgorgement proceedings. In an en-
forcement proceeding, a person may
state his or her views with respect to a
proposed plan of disgorgement or file a
proof of claim pursuant to §201.1103.

(b) Intervention as a party—Q1)
Generally. In any proceeding, other
than an enforcement proceeding, a dis-
ciplinary proceeding, a proceeding to
review a self-regulatory determination,
or a proceeding to review a Board de-
termination, any person may seek
leave to intervene as a party by filing
a motion setting forth the person’s in-
terest in the proceeding. No person,
however, shall be admitted as a party
to a proceeding by intervention unless
it is determined that leave to partici-
pate pursuant to paragraph (c) of this
section would be inadequate for the
protection of the person’s interests. In
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a proceeding under the Investment
Company Act of 1940, any representa-
tive of interested security holders, or
any other person whose participation
in the proceeding may be in the public
interest or for the protection of inves-
tors, may be admitted as a party upon
the filing of a written motion setting
forth the person’s interest in the pro-
ceeding.

(2) Intervention as of right. In pro-
ceedings under the Investment Com-
pany Act of 1940, any interested State
or State agency shall be admitted as a
party to any proceeding upon the filing
of a written motion requesting leave to
be admitted.

(c) Leave to participate on a limited
basis. In any proceeding, other than an
enforcement proceeding, a disciplinary
proceeding, a proceeding to review a
self-regulatory determination, or a
proceeding to review a Board deter-
mination, any person may seek leave
to participate on a limited basis as a
non-party participant as to any matter
affecting the person’s interests:

(1) Procedure. Motions for leave to
participate shall be in writing, shall
set forth the nature and extent of the
movant’s interest in the proceeding,
and, except where good cause for late
filing is shown, shall be filed not later
than 20 days prior to the date fixed for
the commencement of the hearing.
Leave to participate pursuant to this
paragraph (¢) may include such rights
of a party as the hearing officer may
deem appropriate. Persons granted
leave to participate shall be served in
accordance with §201.150; provided,
however, that a party to the pro-
ceeding may move that the extent of
notice of filings or other papers to be
provided to persons granted leave to
participate be limited, or may move
that the persons granted leave to par-
ticipate bear the cost of being provided
copies of any or all filings or other pa-
pers. Persons granted leave to partici-
pate shall be bound, except as may be
otherwise determined by the hearing
officer, by any stipulation between the
parties to the proceeding with respect
to procedure, including submission of
evidence, substitution of exhibits, cor-
rections of the record, the time within
which briefs or exceptions may be filed
or proposed findings and conclusions
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may be submitted, the filing of initial
decisions, the procedure to be followed
in the preparation of decisions and the
effective date of the Commission’s
order in the case. Where the filing of
briefs or exceptions or the submission
of proposed findings and conclusions
are waived by the parties to the pro-
ceedings, a person granted leave to par-
ticipate pursuant to this paragraph (c)
shall not be permitted to file a brief or
exceptions or submit proposed findings
and conclusions except by leave of the
Commission or of the hearing officer.

(2) Certain persons entitled to leave to
participate. The hearing officer is di-
rected to grant leave to participate
under this paragraph (c) to any person
to whom it is proposed to issue any se-
curity in exchange for one or more
bona fide outstanding securities,
claims or property interests, or partly
in such exchange and partly for cash,
where the Commission is authorized to
approve the terms and conditions of
such issuance and exchange after a
hearing upon the fairness of such terms
and conditions.

(3) Leave to participate in certain Com-
mission proceedings by a representative of
the United States Department of Justice, a
United States Attorney’s Office, or a
criminal prosecutorial authority of any
State or any other political subdivision of
a State. The Commission or the hearing
officer may grant leave to participate
on a limited basis to an authorized rep-
resentative of the United States De-
partment of Justice, an authorized rep-
resentative of a United States Attor-
ney, or an authorized representative of
any criminal prosecutorial authority of
any State or any other political sub-
division of a State for the purpose of
requesting a stay during the pendency
of a criminal investigation or prosecu-
tion arising out of the same or similar
facts that are at issue in the pending
Commission enforcement or discipli-
nary proceeding. Upon a showing that
such a stay is in the public interest or
for the protection of investors, the mo-
tion for stay shall be favored. A stay
granted under this paragraph (c)(3)
may be granted for such a period and
upon such conditions as the Commis-
sion or the hearing officer deems ap-
propriate.
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(d) Amicus participation—(1) Avail-
ability. An amicus brief may be filed
only if:

(i) A motion for leave to file the brief
has been granted;

(ii) The brief is accompanied by writ-
ten consent of all parties;

(iii) The brief is filed at the request
of the Commission or the hearing offi-
cer; or

(iv) The brief is presented by the
United States or an officer or agency
thereof, or by a State, Territory or
Commonwealth.

(2) Procedure. An amicus brief may be
filed conditionally with the motion for
leave. The motion for leave shall iden-
tify the interest of the movant and
shall state the reasons why a brief of
an amicus curiae is desirable. Except
as all parties otherwise consent, any
amicus curiae shall file its brief within
the time allowed the party whose posi-
tion the amicus will support, unless
the Commission or hearing officer, for
cause shown, grants leave for a later
filing. In the event that a later filing is
allowed, the order granting leave to
file shall specify when an opposing
party may reply to the brief. A motion
of an amicus curiae to participate in
oral argument will be granted only for
extraordinary reasons.

(e) Permission to state views. Any per-
son may make a motion seeking leave
to file a memorandum or make an oral
statement of his or her views. Any such
communication may be included in the
record; provided, however, that unless
offered and admitted as evidence of the
truth of the statements therein made,
any assertions of fact submitted pursu-
ant to the provisions of this paragraph
(e) will be considered only to the ex-
tent that the statements therein made
are otherwise supported by the record.

(f) Modification of participation provi-
sions. The Commission or the hearing
officer may, by order, modify the provi-
sions of this section which would oth-
erwise be applicable, and may impose
such terms and conditions on the par-
ticipation of any person in any pro-
ceeding as it may deem necessary or
appropriate in the public interest.

[60 FR 32796, June 23, 1995, as amended at 63
FR 63405, Nov. 13, 1998; 69 FR 13177, Mar. 19,
2004; 70 FR 72570, Dec. 5, 2005; 76 FR 71875,
Nov. 21, 2011]
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§201.220 Answer to allegations.

(a) When required. In its order insti-
tuting proceedings, the Commission
may require any respondent to file an
answer to each of the allegations con-
tained therein. Even if not so ordered,
any respondent in any proceeding may
elect to file an answer. Any other per-
son granted leave by the Commission
or the hearing officer to participate on
a limited basis in such proceedings pur-
suant to §201.210(c) may be required to
file an answer.

(b) When to file. Except where a dif-
ferent period is provided by rule or by
order, a respondent required to file an
answer as provided in paragraph (a) of
this section shall do so within 20 days
after service upon the respondent of
the order instituting proceedings. Per-
sons granted leave to participate on a
limited basis in the proceeding pursu-
ant to §201.210(c) may file an answer
within a reasonable time, as deter-
mined by the Commission or the hear-
ing officer. If the order instituting pro-
ceedings is amended, the Commission
or the hearing officer may require that
an amended answer be filed and, if such
an answer is required, shall specify a
date for the filing thereof.

(c) Contents; effect of failure to deny.
Unless otherwise directed by the hear-
ing officer or the Commission, an an-
swer shall specifically admit, deny, or
state that the party does not have, and
is unable to obtain, sufficient informa-
tion to admit or deny each allegation
in the order instituting proceedings.
When a party intends in good faith to
deny only a part of an allegation, the
party shall specify so much of it as is
true and shall deny only the remain-
der. A statement of a lack of informa-
tion shall have the effect of a denial.
Any allegation not denied shall be
deemed admitted. A respondent must
affirmatively state in the answer any
avoidance or affirmative defense, in-
cluding but not limited to res judicata
and statute of limitations. In this re-
gard, a respondent must state in the
answer whether the respondent relied
on the advice of counsel, accountants,
auditors, or other professionals in con-
nection with any claim, violation al-
leged or remedy sought. Failure to do
so may be deemed a waiver.
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(d) Motion for more definite statement.
A respondent may file with an answer
a motion for a more definite statement
of specified matters of fact or law to be
considered or determined. Such motion
shall state the respects in which, and
the reasons why, each such matter of
fact or law should be required to be
made more definite. If the motion is
granted, the order granting such mo-
tion shall set the periods for filing such
a statement and any answer thereto.

(e) Amendments. A respondent may
amend its answer at any time by writ-
ten consent of each adverse party or
with leave of the Commission or the
hearing officer. Leave shall be freely
granted when justice so requires.

(f) Failure to file answer: Default. If a
respondent fails to file an answer re-
quired by this section within the time
provided, such respondent may be
deemed in default pursuant to
§201.155(a). A party may make a mo-
tion to set aside a default pursuant to
§201.155(b).

[81 FR 50234, July 29, 2016]

§201.221 Prehearing conference.

(a) Purposes of conference. The pur-
poses of a prehearing conference in-
clude, but are not limited to:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control of the proceeding by the hear-
ing officer; and

(3) Improving the quality of the hear-
ing through more thorough prepara-
tion.

(b) Procedure. On his or her own mo-
tion or at the request of a party, the
hearing officer may, in his or her dis-
cretion, direct counsel or any party to
meet for an initial, final or other pre-
hearing conference. Such conferences
may be held with or without the hear-
ing officer present as the hearing offi-
cer deems appropriate. Where such a
conference is held outside the presence
of the hearing officer, the hearing offi-
cer shall be advised promptly by the
parties of any agreements reached.
Such conferences also may be held with
one or more persons participating by
telephone or other remote means.

(c) Subjects to be discussed. At a pre-
hearing conference consideration may
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be given and action taken with respect
to any and all of the following:

(1) Simplification and clarification of
the issues;

(2) Exchange of witness and exhibit
lists and copies of exhibits;

(3) Timing of expert witness disclo-
sures and reports, if any;

(4) Stipulations, admissions of fact,
and stipulations concerning the con-
tents, authenticity, or admissibility
into evidence of documents;

(5) Matters of which official notice
may be taken;

(6) The schedule for exchanging pre-
hearing motions or briefs, if any;

(7) The method of service for papers
other than Commission orders;

(8) The filing of any motion pursuant
to §201.250;

(9) Settlement of any or all issues;

(10) Determination of hearing dates;

(11) Amendments to the order insti-
tuting proceedings or answers thereto;

(12) Production, and timing for com-
pletion of the production, of documents
as set forth in §201.230, and prehearing
production of documents in response to
subpoenas duces tecum as set forth in
§201.232;

(13) Specification of procedures as set
forth in §201.202;

(14) Depositions to be conducted, if
any, and date by which depositions
shall be completed; and

(15) Such other matters as may aid in
the orderly and expeditious disposition
of the proceeding.

(d) Required prehearing conference. Ex-
cept where the emergency nature of a
proceeding would make a prehearing
conference clearly inappropriate, at
least one prehearing conference should
be held.

(e) Prehearing orders. At or following
the conclusion of any conference held
pursuant to this section, the hearing
officer shall enter a ruling or order
which recites the agreements reached
and any procedural determinations
made by the hearing officer.

(f) Failure to appear: default. Any per-
son who is named in an order insti-
tuting proceedings as a person against
whom findings may be made or sanc-
tions imposed and who fails to appear,
in person or through a representative,
at a prehearing conference of which he
or she has been duly notified may be
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deemed in default pursuant to
§201.155(a). A party may make a mo-
tion to set aside a default pursuant to
§201.155(b).

[60 FR 32796, June 23, 1995, as amended at 63
FR 63405, Nov. 13, 1998; 81 FR 50234, July 29,
2016]

§201.222 Prehearing submissions and
disclosures.

(a) Submissions generally. The hearing
officer, on his or her own motion, or at
the request of a party or other partici-
pant, may order any party, including
the interested division, to furnish such
information as deemed appropriate, in-
cluding any or all of the following:

(1) An outline or narrative summary
of its case or defense;

(2) The legal theories upon which it
will rely;

(3) Copies and a list of documents
that it intends to introduce at the
hearing; and

(4) A list of witnesses who will testify
on its behalf, including the witnesses’
names, occupations, addresses and a
brief summary of their expected testi-
mony.

(b) Expert witnesses—(1) Information to
be supplied; reports. BEach party who in-
tends to call an expert witness shall
submit, in addition to the information
required by paragraph (a)(4) of this sec-
tion, a statement of the expert’s quali-
fications, a listing of other proceedings
in which the expert has given expert
testimony during the previous four
yvears, and a list of publications au-
thored or co-authored by the expert in
the previous ten years. Additionally, if
the witness is one retained or specially
employed to provide expert testimony
in the case or one whose duties as the
party’s employee regularly involve giv-
ing expert testimony, then the party
must include in the disclosure a writ-
ten report—prepared and signed by the
witness. The report must contain:

(i) A complete statement of all opin-
ions the witness will express and the
basis and reasons for them;

(ii) The facts or data considered by
the witness in forming them;

(iii) Any exhibits that will be used to
summarize or support them; and

(iv) A statement of the compensation
to be paid for the study and testimony
in the case.
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(2) Drafts and communications pro-
tected. (i) Drafts of any report or other
disclosure required under this section
need not be furnished regardless of the
form in which the draft is recorded.

(ii) Communications between a par-
ty’s attorney and the party’s expert
witness who is required to provide a re-
port under this section need not be fur-
nished regardless of the form of the
communications, except if the commu-
nications relate to compensation for
the expert’s study or testimony, iden-
tify facts or data that the party’s at-
torney provided and that the expert
considered in forming the opinions to
be expressed, or identify assumptions
that the party’s attorney provided and
that the expert relied on in forming the
opinions to be expressed.

[60 FR 32796, June 23, 1995, as amended at 81
FR 50235, July 29, 2016]

§201.230 Enforcement and discipli-
nary proceedings: Availability of
documents for inspection and copy-
ing.

For purposes of this section, the term
documents shall include writings, draw-
ings, graphs, charts, photographs, re-
cordings and other data compilations,
including data stored by computer,
from which information can be ob-
tained.

(a) Documents to be available for in-
spection and copying. (1) Unless other-
wise provided by this section, or by
order of the Commission or the hearing
officer, the Division of Enforcement
shall make available for inspection and
copying by any party documents ob-
tained by the Division prior to the in-
stitution of proceedings, in connection
with the investigation leading to the
Division’s recommendation to institute
proceedings. Such documents shall in-
clude:

(i) Bach subpoena issued;

(ii) Every other written request to
persons not employed by the Commis-
sion to provide documents or to be
interviewed,;

(iii) The documents turned over in re-
sponse to any such subpoenas or other
written requests;

(iv) All transcripts and transcript ex-
hibits;
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(v) Any other documents obtained
from persons not employed by the
Commission; and

(vi) Any final examination or inspec-
tion reports prepared by the Office of
Compliance Inspections and Examina-
tions, the Division of Trading and Mar-
kets, or the Division of Investment
Management, if the Division of En-
forcement intends either to introduce
any such report into evidence or to use
any such report to refresh the recollec-
tion of any witness.

(2) Nothing in this paragraph (a)
shall limit the right of the Division to
make available any other document, or
shall limit the right of a respondent to
seek access to or production pursuant
to subpoena of any other document, or
shall limit the authority of the hearing
officer to order the production of any
document pursuant to subpoena.

(b) Documents that may be withheld or
redacted. (1) The Division of Enforce-
ment may withhold a document if:

(i) The document is privileged;

(ii) The document is an internal
memorandum, note or writing prepared
by a Commission employee, other than
an examination or inspection report as
specified in paragraph (a)(1)(vi) of this
section, or is otherwise attorney work
product and will not be offered in evi-
dence;

(iii) The document would disclose the
identity of a confidential source;

(iv) The document reflects only set-
tlement negotiations between the Divi-
sion of Enforcement and a person or
entity who is not a respondent in the
proceeding; or

(v) The hearing officer grants leave
to withhold a document or category of
documents as not relevant to the sub-
ject matter of the proceeding or other-
wise, for good cause shown.

(2) Unless the hearing officer orders
otherwise upon motion, the Division of
Enforcement may redact information
from a document if:

(i) The information is among the cat-
egories set forth in paragraphs (b)(1)(i)
through (v) of this section; or

(ii) The information consists of the
following with regard to a person other
than the respondent to whom the infor-
mation is being produced:

(A) An individual’s social-security
number;
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(B) An individual’s birth date;

(C) The name of an individual known
to be a minor; or

(D) A financial account number, tax-
payer-identification number, credit
card or debit card number, passport
number, driver’s license number, or
state-issued identification number
other than the last four digits of the
number.

(3) Nothing in this paragraph (b) au-
thorizes the Division of Enforcement in
connection with an enforcement or dis-
ciplinary proceeding to withhold, con-
trary to the doctrine of Brady v. Mary-
land, 373 U.S. 83, 87 (1963), documents
that contain material exculpatory evi-
dence.

(c) Withheld document list. The hear-
ing officer may require the Division of
Enforcement to submit for review a list
of documents or categories of docu-
ments withheld pursuant to paragraphs
(b)(1)(@) through (v) of this section or to
submit any document withheld, and
may determine whether any such docu-
ment should be made available for in-
spection and copying. When similar
documents are withheld pursuant to
paragraphs (b)(1)(i) through (v) of this
section, those documents may be iden-
tified by category instead of by indi-
vidual document. The hearing officer
retains discretion to determine when
an identification by category is insuffi-
cient.

(d) Timing of inspection and copying.
Unless otherwise ordered by the Com-
mission or the hearing officer, the Di-
vision of Enforcement shall commence
making documents available to a re-
spondent for inspection and copying
pursuant to this section no later than 7
days after service of the order insti-
tuting proceedings. In a proceeding in
which a temporary cease-and-desist
order is sought pursuant to §201.510 or
a temporary suspension of registration
is sought pursuant to §201.520, docu-
ments shall be made available no later
than the day after service of the deci-
sion as to whether to issue a temporary
cease-and-desist order or temporary
suspension order.

(e) Place of inspection and copying.
Documents subject to inspection and
copying pursuant to this section shall
be made available to the respondent for
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inspection and copying at the Commis-
sion office where they are ordinarily
maintained, or at such other place as
the parties, in writing, may agree. A
respondent shall not be given custody
of the documents or leave to remove
the documents from the Commission’s
offices pursuant to the requirements of
this section other than by written
agreement of the Division of Enforce-
ment. Such agreement shall specify the
documents subject to the agreement,
the date they shall be returned and
such other terms or conditions as are
appropriate to provide for the safe-
keeping of the documents.

(f) Copying costs and procedures. The
respondent may obtain a photocopy of
any documents made available for in-
spection. The respondent shall be re-
sponsible for the cost of photocopying.
Unless otherwise ordered, charges for
copies made by the Division of Enforce-
ment at the request of the respondent
will be at the rate charged pursuant to
the fee schedule identified on the Free-
dom of Information Act (““FOIA”’) web
page of the Commission’s website at
http://www.sec.gov for copies. The re-
spondent shall be given access to the
documents at the Commission’s offices
or such other place as the parties may
agree during normal business hours for
copying of documents at the respond-
ent’s expense.

(g) Issuance of investigatory subpoenas
after institution of proceedings. The Divi-
sion of Enforcement shall promptly in-
form the hearing officer and each party
if investigatory subpoenas are issued
under the same investigation file num-
ber or pursuant to the same order di-
recting private investigation (‘‘formal
order”’) under which the investigation
leading to the institution of pro-
ceedings was conducted. The hearing
officer shall order such steps as nec-
essary and appropriate to assure that
the issuance of investigatory sub-
poenas after the institution of pro-
ceedings is not for the purpose of ob-
taining evidence relevant to the pro-
ceedings and that any relevant docu-
ments that may be obtained through
the use of investigatory subpoenas in a
continuing investigation are made
available to each respondent for in-
spection and copying on a timely basis.
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(h) Failure to make documents avail-
able—harmless error. In the event that a
document required to be made avail-
able to a respondent pursuant to this
section is not made available by the
Division of Enforcement, no rehearing
or redecision of a proceeding already
heard or decided shall be required, un-
less the respondent shall establish that
the failure to make the document
available was not harmless error.

[60 FR 32796, June 23, 1995; 60 FR 46499, Sept.
7, 1995, as amended at 68 FR 35789, June 17,
2003; 69 FR 13177, Mar. 19, 2004; 81 FR 50235,
July 29, 2016; 84 FR 50738, Sept. 26, 2019]

§201.231 Enforcement
nary proceedings:
witness statements.

(a) Availability. Any respondent in an
enforcement or disciplinary proceeding
may move that the Division of Enforce-
ment produce for inspection and copy-
ing any statement of any person called
or to be called as a witness by the Divi-
sion of Enforcement that pertains, or is
expected to pertain, to his or her direct
testimony and that would be required
to be produced pursuant to the Jencks
Act, 18 U.S.C. 3500. For purposes of this
section, statement shall have the mean-
ing set forth in 18 U.S.C. 3500(e). Such
production shall be made at a time and
place fixed by the hearing officer and
shall be made available to any party,
provided, however, that the production
shall be made under conditions in-
tended to preserve the items to be in-
spected or copied.

(b) Failure to produce—harmless error.
In the event that a statement required
to be made available for inspection and
copying by a respondent is not turned
over by the Division of Enforcement,
no rehearing or redecision of a pro-
ceeding already heard or decided shall
be required unless the respondent es-
tablishes that the failure to turn over
the statement was not harmless error.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004]

§201.232 Subpoenas.

(a) Availability; procedure. In connec-
tion with any hearing ordered by the
Commission or any deposition per-
mitted under §201.233, a party may re-
quest the issuance of subpoenas requir-
ing the attendance and testimony of

and discipli-
Production of
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witnesses at such depositions or at the
designated time and place of hearing,
and subpoenas requiring the production
of documentary or other tangible evi-
dence returnable at any designated
time or place. Unless made on the
record at a hearing, requests for
issuance of a subpoena shall be made in
writing and served on each party pur-
suant to §201.150. A person whose re-
quest for a subpoena has been denied or
modified may not request that any
other person issue the subpoena.

(1) Unavailability of hearing officer. In
the event that the hearing officer as-
signed to a proceeding is unavailable,
the party seeking issuance of the sub-
poena may seek its issuance from the
first available of the following persons:
The Chief Administrative Law Judge,
the law judge most senior in service as
a law judge, the duty officer, any other
member of the Commission, or any
other person designated by the Com-
mission to issue subpoenas. Requests
for issuance of a subpoena made to the
Commission, or any member thereof,
must be submitted to the Secretary,
not to an individual Commissioner.

(2) Signing may be delegated. A hearing
officer may authorize issuance of a sub-
poena, and may delegate the manual
signing of the subpoena to any other
person authorized to issue subpoenas.

(b) Standards for issuance. Where it
appears to the person asked to issue
the subpoena that the subpoena sought
may be unreasonable, oppressive, ex-
cessive in scope, or unduly burden-
some, he or she may, in his or her dis-
cretion, as a condition precedent to the
issuance of the subpoena, require the
person seeking the subpoena to show
the general relevance and reasonable
scope of the testimony or other evi-
dence sought. If after consideration of
all the circumstances, the person re-
quested to issue the subpoena deter-
mines that the subpoena or any of its
terms is unreasonable, oppressive, ex-
cessive in scope, or unduly burden-
some, he or she may refuse to issue the
subpoena, or issue it only upon such
conditions as fairness requires. In mak-
ing the foregoing determination, the
person issuing the subpoena may in-
quire of the other participants whether
they will stipulate to the facts sought
to be proved.

§201.232

(c) Service. Service shall be made pur-
suant to the provisions of §201.150(b)
through (d). The provisions of this
paragraph (c) shall apply to the
issuance of subpoenas for purposes of
investigations, as required by 17 CFR
203.8, as well as depositions and hear-
ings.

(d) Tender of fees required. When a
subpoena ordering the attendance of a
person at a hearing or deposition is
issued at the instance of anyone other
than an officer or agency of the United
States, service is valid only if the sub-
poena is accompanied by a tender to
the subpoenaed person of the fees for
one day’s attendance and mileage spec-
ified by paragraph (f) of this section.

(e) Application to quash or modify—(1)
Procedure. Any person to whom a sub-
poena or notice of deposition is di-
rected, or who is an owner, creator or
the subject of the documents that are
to be produced pursuant to a subpoena,
or any party may, prior to the time
specified therein for compliance, but in
no event more than 15 days after the
date of service of such subpoena or no-
tice, request that the subpoena or no-
tice be quashed or modified. Such re-
quest shall be made by application
filed with the Secretary and served on
all parties pursuant to §201.150. The
party on whose behalf the subpoena or
notice was issued may, within five days
of service of the application, file an op-
position to the application. If a hearing
officer has been assigned to the pro-
ceeding, the application to quash shall
be directed to that hearing officer for
consideration, even if the subpoena or
notice was issued by another person.

(2) Standards governing application to
quash or modify. If compliance with the
subpoena or notice of deposition would
be unreasonable, oppressive, unduly
burdensome or would unduly delay the
hearing, the hearing officer or the
Commission shall quash or modify the
subpoena or notice, or may order a re-
sponse to the subpoena, or appearance
at a deposition, only upon specified
conditions. These conditions may in-
clude but are not limited to a require-
ment that the party on whose behalf
the subpoena was issued shall make
reasonable compensation to the person
to whom the subpoena was addressed
for the cost of copying or transporting
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evidence to the place for return of the
subpoena.

(3) Additional standards governing ap-
plication to quash deposition mnotices or
subpoenas filed pursuant to §201.233(a).
The hearing officer or the Commission
shall quash or modify a deposition no-
tice or subpoena filed or issued pursu-
ant to §201.233(a) unless the requesting
party demonstrates that the deposition
notice or subpoena satisfies the re-
quirements of §201.233(a), and:

(i) The proposed deponent was a wit-
ness of or participant in any event,
transaction, occurrence, act, or omis-
sion that forms the basis for any claim
asserted by the Division of Enforce-
ment, any defense, or anything else re-
quired to be included in an answer pur-
suant to §201.220(c) by any respondent
in the proceeding (this excludes a pro-
posed deponent whose only knowledge
of these matters arises from the Divi-
sion of Enforcement’s investigation or
the proceeding);

(ii) The proposed deponent is a des-
ignated as an ‘‘expert witness’” under
§201.222(b); provided, however, that the
deposition of an expert who is required
to submit a written report under
§201.222(b) may only occur after such
report is served; or

(iii) The proposed deponent has cus-
tody of documents or electronic data
relevant to the claims or defenses of
any party (this excludes Division of
Enforcement or other Commission offi-
cers or personnel who have custody of
documents or data that was produced
by the Division to the respondent).

(f) Witness fees and mileage. Witnesses
summoned before the Commission shall
be paid the same fees and mileage that
are paid to witnesses in the courts of
the United States, and witnesses whose
depositions are taken and the persons
taking the same shall severally be en-
titled to the same fees as are paid for
like services in the courts of the
United States. Witness fees and mile-
age shall be paid by the party at whose
instance the witnesses appear. Except
for such witness fees and mileage, each
party is responsible for paying any fees
and expenses of the expert witnesses
whom that party designates under

17 CFR Ch. Il (4-1-20 Edition)

§201.222(b), for appearance at any depo-
sition or hearing.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13177, Mar. 19, 2004; 81 FR 50235, July 29,
2016]

§201.233 Depositions upon oral exam-
ination.

(a) Depositions upon written notice. In
any proceeding under the 120-day time-
frame designated pursuant to
§201.360(a)(2), depositions upon written
notice may be taken as set forth in this
paragraph. No other depositions shall
be permitted except as provided in
paragraph (b) of this section.

(1) If the proceeding involves a single
respondent, the respondent may file
written notices to depose no more than
three persons, and the Division of En-
forcement may file written notices to
depose no more than three persons.

(2) If the proceeding involves mul-
tiple respondents, the respondents col-
lectively may file joint written notices
to depose no more than five persons,
and the Division of Enforcement may
file written notices to depose no more
than five persons. The depositions
taken under this paragraph (a)(2) shall
not exceed a total of five depositions
for the Division of Enforcement, and
five depositions for all respondents col-
lectively.

(3) Additional depositions upon motion.
Any side may file a motion with the
hearing officer seeking leave to notice
up to two additional depositions be-
yond those permitted pursuant to para-
graphs (a)(1) and (2) of this section.

(i) Procedure. (A) A motion for addi-
tional depositions must be filed no
later than 90 days prior to the hearing
date. Any party opposing the motion
may submit an opposition within five
days after service of the motion. No
reply shall be permitted. The motion
and any oppositions each shall not ex-
ceed seven pages in length. These limi-
tations exclusively govern motions
under this section; notwithstanding
§201.154(a), any points and authorities
shall be included in the motion or op-
position, with no separate statement of
points and authorities permitted, and
none of the requirements in §201.154(b)
or (c) shall apply.

(B) Upon consideration of the motion
and any opposing papers, the hearing
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officer will issue an order either grant-
ing or denying the motion. The hearing
officer shall consider the motion on an
expedited basis.

(C) The proceeding shall not auto-
matically be stayed pending the deter-
mination of the motion.

(i1) Grounds and standards for motion.
A motion under this paragraph (a)(3)
shall not be granted unless the addi-
tional depositions satisfy §201.232(e)
and the moving side demonstrates a
compelling need for the additional
depositions by:

(A) Identifying each of the witnesses
whom the moving side plans to depose
pursuant to paragraph (a)(l) or (2) of
this section as well as the additional
witnesses whom the side seeks to de-
pose;

(B) Describing the role of each wit-
ness and proposed additional witness;

(C) Describing the matters con-
cerning which each witness and pro-
posed additional witness is expected to
be questioned, and why the deposition
of each witness and proposed additional
witness is necessary for the moving
side’s arguments, claims, or defenses;
and

(D) Showing that the additional dep-
osition(s) requested will not be unrea-
sonably cumulative or duplicative.

(iii) If the moving side proposes to
take and submit the additional deposi-
tion(s) on written questions, as pro-
vided in §201.234, the motion shall so
state. The motion for additional depo-
sitions shall constitute a motion under
§201.234(a), and the moving party is re-
quired to submit its questions with its
motion under this rule. The procedures
for such a deposition shall be governed
by §201.234.

(4) A deponent’s attendance may be
ordered by subpoena issued pursuant to
the procedures in §201.232; and

(5) The Commission or hearing officer
may rule on a motion that a deposition
noticed under paragraph (a)(1) or (2) of
this section shall not be taken upon a
determination under §201.232(e). The
fact that a witness testified during an
investigation does not preclude the
deposition of that witness.

(b) Depositions when witness is un-
available. In addition to depositions
permitted under paragraph (a) of this
section, the Commission or the hearing
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officer may grant a party’s request to
file a written notice of deposition if the
requesting party shows that the pro-
spective witness will likely give testi-
mony material to the proceeding; that
it is likely the prospective witness,
who is then within the United States,
will be unable to attend or testify at
the hearing because of age, sickness,
infirmity, imprisonment, other dis-
ability, or absence from the United
States, unless it appears that the ab-
sence of the witness was procured by
the party requesting the deposition;
and that the taking of a deposition will
serve the interests of justice.

(c) Service and contents of notice. No-
tice of any deposition pursuant to this
section shall be made in writing and
served on each party pursuant to
§201.150. A notice of deposition shall
designate by name a deposition officer.
The deposition officer may be any per-
son authorized to administer oaths by
the laws of the United States or of the
place where the deposition is to be
held. A notice of deposition also shall
state:

(1) The name and address of the wit-
ness whose deposition is to be taken;

(2) The time and place of the deposi-
tion; provided that a subpoena for a
deposition may command a person to
attend a deposition only as follows:

(i) Within 100 miles of where the per-
son resides, is employed, or regularly
transacts business in person;

(ii) Within the state where the person
resides, is employed, or regularly
transacts business in person, if the per-
son is a party or a party’s officer;

(iii) At such other location that the
parties and proposed deponent stipu-
late; or

(iv) At such other location that the
hearing officer or the Commission de-
termines is appropriate; and

(3) The manner of recording and pre-
serving the deposition.

(d) Producing documents. In connec-
tion with any deposition pursuant to
this section, a party may request the
issuance of a subpoena duces tecum
under §201.232. The party conducting
the deposition shall serve upon the de-
ponent any subpoena duces tecum so
issued. The materials designated for
production, as set out in the subpoena,
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must be listed in the notice of deposi-
tion.

(e) Method of recording—(1) Method
stated in the notice. The party who no-
tices the deposition must state in the
notice the method for recording the
testimony. Unless the hearing officer
or Commission orders otherwise, testi-
mony may be recorded by audio, audio-
visual, or stenographic means. The no-
ticing party bears the recording costs.
Any party may arrange to transcribe a
deposition, at that party’s expense.
Each party shall bear its own costs for
obtaining copies of any transcripts or
audio or audiovisual recordings.

(2) Additional method. With prior no-
tice to the deponent and other parties,
any party may designate another
method for recording the testimony in
addition to that specified in the origi-
nal notice. That party bears the ex-
pense of the additional record or tran-
script unless the hearing officer or the
Commission orders otherwise.

(f) By remote means. The parties may
stipulate—or the hearing officer or
Commission may on motion order—
that a deposition be taken by tele-
phone or other remote means. For the
purpose of this section, the deposition
takes place where the deponent an-
swers the questions.

(g) Deposition officer’s duties—(1) Be-
fore the deposition. The deposition offi-
cer designated pursuant to paragraph
(c) of this section must begin the depo-
sition with an on-the-record statement
that includes:

(i) The deposition officer’s name and
business address;

(ii) The date, time, and place of the
deposition;

(iii) The deponent’s name;

(iv) The deposition officer’s adminis-
tration of the oath or affirmation to
the deponent; and

(v) The identity of all
present.

(2) Conducting the deposition; avoiding
distortion. If the deposition is recorded
non-stenographically, the deposition
officer must repeat the items in para-
graphs (g)(1)(i) through (iii) of this sec-
tion at the beginning of each unit of
the recording medium. The deponent’s
and attorneys’ appearance or demeanor
must not be distorted through record-
ing techniques.

persons
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(3) After the deposition. At the end of
a deposition, the deposition officer
must state on the record that the depo-
sition is complete and must set out any
stipulations made by the attorneys
about custody of the transcript or re-
cording and of the exhibits, or about
any other pertinent matters.

(h) Order and record of the examina-
tion—(1) Order of examination. The ex-
amination and cross-examination of a
deponent shall proceed as they would
at the hearing. After putting the depo-
nent under oath or affirmation, the
deposition officer must record the tes-
timony by the method designated
under paragraph (e) of this section. The
testimony must be recorded by the dep-
osition officer personally or by a per-
son acting in the presence and under
the direction of the deposition officer.
The witness being deposed may have
counsel present during the deposition.

(2) Form of objections stated during the
deposition. An objection at the time of
the examination—whether to evidence,
to a party’s conduct, to the deposition
officer’s qualifications, to the manner
of taking the deposition, or to any
other aspect of the deposition—must be
noted on the record, but the examina-
tion shall still proceed and the testi-
mony shall be taken subject to any ob-
jection. An objection must be stated
concisely in a nonargumentative and
nonsuggestive manner. A person may
instruct a deponent not to answer only
when necessary to preserve a privilege,
to enforce a limitation ordered by the
hearing officer or the Commission, or
to present a motion to the hearing offi-
cer or the Commission for a limitation
on the questioning in the deposition.

(i) Waiver of objections—(1) To the no-
tice. An objection to an error or irregu-
larity in a deposition notice is waived
unless promptly served in writing on
the party giving the notice.

(2) To the deposition officer’s qualifica-
tion. An objection based on disquali-
fication of the deposition officer before
whom a deposition is to be taken is
waived if not made:

(i) Before the deposition begins; or

(ii) Promptly after the basis for dis-
qualification becomes known or, with
reasonable diligence, could have been
known.
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(3) To the taking of the deposition—(i)
Objection to competence, relevance, or
materiality. An objection to a depo-
nent’s competence—or to the com-
petence, relevance, or materiality of
testimony—is not waived by a failure
to make the objection before or during
the deposition, unless the ground for it
might have been corrected at that
time.

(ii) Objection to an error or irregularity.
An objection to an error or irregularity
at an oral examination is waived if:

(A) It relates to the manner of taking
the deposition, the form of a question
or answer, the oath or affirmation, a
party’s conduct, or other matters that
might have been corrected at that
time; and

(B) It is not timely made during the
deposition.

(4) To completing and returning the
deposition. An objection to how the dep-
osition officer transcribed the testi-
mony—or prepared, signed, certified,
sealed, endorsed, sent, or otherwise
dealt with the deposition—is waived
unless a motion to suppress is made
promptly after the error or irregularity
becomes known or, with reasonable
diligence, could have been known.

(j) Duration; cross-examination;, motion
to terminate or limit—(1) Duration. Un-
less otherwise stipulated or ordered by
the hearing officer or the Commission,
a deposition is limited to one day of
seven hours, including cross-examina-
tion as provided in this subsection. In a
deposition conducted by or for a re-
spondent, the Division of Enforcement
shall be allowed a reasonable amount
of time for cross-examination of the
deponent. In a deposition conducted by
the Division, the respondents collec-
tively shall be allowed a reasonable
amount of time for cross-examination
of the deponent. The hearing officer or
the Commission may allow additional
time if needed to fairly examine the de-
ponent or if the deponent, another per-
son, or any other circumstance im-
pedes or delays the examination.

(2) Motion to terminate or limit—()
Grounds. At any time during a deposi-
tion, the deponent or a party may
move to terminate or limit it on the
ground that it is being conducted in
bad faith or in a manner that unrea-
sonably annoys, embarrasses, or op-
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presses the deponent or party. If the
objecting deponent or party so de-
mands, the deposition must be sus-
pended for the time necessary to
present the motion to the hearing offi-
cer or the Commission.

(ii) Order. Upon a motion under para-
graph (j)(2)(i) of this section, the hear-
ing officer or the Commission may
order that the deposition be termi-
nated or may limit its scope. If termi-
nated, the deposition may be resumed
only by order of the hearing officer or
the Commission.

(k) Review by the witness, changes—(1)
Review; statement of changes. On request
by the deponent or a party before the
deposition is completed, and unless
otherwise ordered by the hearing offi-
cer or the Commission, the deponent
must be allowed 14 days after being no-
tified by the deposition officer that the
transcript or recording is available, un-
less a longer time is agreed to by the
parties or permitted by the hearing of-
ficer, in which:

(i) To review the transcript or record-
ing; and

(ii) If there are changes in form or
substance, to sign a statement listing
the changes and the reasons for mak-
ing them.

(2) Changes indicated in the deposition
officer’s certificate. The deposition offi-
cer must note in the certificate pre-
scribed by paragraph (1)(1) of this sec-
tion whether a review was requested
and, if so, must attach any changes the
deponent makes during the 14-day pe-
riod.

(1) Certification and delivery; exhibits;
copies of the transcript or recording—i(1)
Certification and delivery. The deposi-
tion officer must certify in writing
that the witness was duly sworn and
that the deposition accurately records
the witness’s testimony. The certifi-
cate must accompany the record of the
deposition. Unless the hearing officer
orders otherwise, the deposition officer
must seal the deposition in an envelope
or package bearing the title of the ac-
tion and marked ‘‘Deposition of
[witness’s name]” and must promptly
send it to the attorney or party who ar-
ranged for the transcript or recording.
The attorney or party must store it
under conditions that will protect it
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against loss, destruction, tampering, or
deterioration.

(2) Documents and tangible things—()
Originals and copies. Documents and
tangible things produced for inspection
during a deposition must, on a party’s
request, be marked for identification
and attached to the deposition. Any
party may inspect and copy them. But
if the person who produced them wants
to keep the originals, the person may:

(A) Offer copies to be marked, at-
tached to the deposition, and then used
as originals—after giving all parties a
fair opportunity to verify the copies by
comparing them with the originals; or

(B) Give all parties a fair opportunity
to inspect and copy the originals after
they are marked—in which event the
originals may be used as if attached to
the deposition.

(ii) Order regarding the originals. Any
party may move for an order that the
originals be attached to the deposition
pending final disposition of the case.

(3) Copies of the transcript or recording.
Unless otherwise stipulated or ordered
by the hearing officer or Commission,
the deposition officer must retain the
stenographic notes of a deposition
taken stenographically or a copy of the
recording of a deposition taken by an-
other method. When paid reasonable
charges, the deposition officer must
furnish a copy of the transcript or re-
cording to any party or the deponent,
as directed by the party or person pay-
ing such charges.

(m) Presentation of objections or dis-
putes. Any party seeking relief with re-
spect to disputes over the conduct of a
deposition may file a motion with the
hearing officer to obtain relief as per-
mitted by this part.

[81 FR 50236, July 29, 2016]

§201.234 Depositions
questions.

(a) Awvailability. Any deposition per-
mitted under §201.233 may be taken and
submitted on written questions upon
motion of any party, for good cause
shown, or as stipulated by the parties.

(b) Procedure. Written questions shall
be filed with the motion. Within 10
days after service of the motion and
written questions, any party may file
objections to such written questions
and any party may file cross-questions.

upon written
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When a deposition is taken pursuant to
this section no persons other than the
witness, counsel to the witness, the
deposition officer, and, if the deposi-
tion officer does not act as reporter, a
reporter, shall be present at the exam-
ination of the witness. No party shall
be present or represented unless other-
wise permitted by order. The deposi-
tion officer shall propound the ques-
tions and cross-questions to the wit-
ness in the order submitted.

(c) Additional requirements. The order
for deposition, filing of the deposition,
form of the deposition and use of the
deposition in the record shall be gov-
erned by paragraphs (c¢) through (1) of
§201.233, except that no cross-examina-
tion shall be made.

[60 FR 32796, June 23, 1995, as amended at 81
FR 50238, July 29, 2016]

§201.235 Introducing prior
statements or declarations.

sworn

(a) At a hearing, any person wishing
to introduce a prior, sworn deposition
taken pursuant to §201.233 or §201.234,
investigative testimony, or other
sworn statement or a declaration pur-
suant to 28 U.S.C. 1746, of a witness,
not a party, otherwise admissible in
the proceeding, may make a motion
setting forth the reasons therefor. If
only part of a statement or declaration
is offered in evidence, the hearing offi-
cer may require that all relevant por-
tions of the statement or declaration
be introduced. If all of a statement or
declaration is offered in evidence, the
hearing officer may require that por-
tions not relevant to the proceeding be
excluded. A motion to introduce a prior
sworn statement or declaration may be
granted if:

(1) The witness is dead;

(2) The witness is out of the United
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the prior sworn
statement or declaration;

(3) The witness is unable to attend or
testify because of age, sickness, infir-
mity, imprisonment or other dis-
ability;

(4) The party offering the prior sworn
statement or declaration has been un-
able to procure the attendance of the
witness by subpoena; or
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(5) In the discretion of the Commis-
sion or the hearing officer, it would be
desirable, in the interests of justice, to
allow the prior sworn statement or dec-
laration to be used. In making this de-
termination, due regard shall be given
to the presumption that witnesses will
testify orally in an open hearing. If the
parties have stipulated to accept a
prior sworn statement or declaration
in lieu of live testimony, consideration
shall also be given to the convenience
of the parties in avoiding unnecessary
expense.

(b) Sworn statement or declaration of
party or agent. An adverse party may
use for any purpose a deposition taken
pursuant to §201.233 or §201.234, inves-
tigative testimony, or other sworn
statement or a declaration pursuant to
28 U.S.C. 1746, of a party or anyone
who, when giving the sworn statement
or declaration, was the party’s officer,
director, or managing agent.

[60 FR 32796, June 23, 1995, as amended at 81
FR 50238, July 29, 2016]

§201.240 Settlement.

(a) Availability. Any person who is no-
tified that a proceeding may or will be
instituted against him or her, or any
party to a proceeding already insti-
tuted, may, at any time, propose in
writing an offer of settlement.

(b) Procedure. An offer of settlement
shall state that it is made pursuant to
this section; shall recite or incorporate
as a part of the offer the provisions of
paragraphs (c) (4) and (5) of this sec-
tion; shall be signed by the person
making the offer, not by counsel; and
shall be submitted to the interested di-
vision.

(c) Consideration of offers of settlement.
(1) Offers of settlement shall be consid-
ered by the interested division when
time, the nature of the proceedings,
and the public interest permit.

(2) Where a hearing officer is as-
signed to a proceeding, the interested
division and the party submitting the
offer may request that the hearing offi-
cer express his or her views regarding
the appropriateness of the offer of set-
tlement. A request for the hearing offi-
cer to express his or her views on an
offer of settlement or otherwise to par-
ticipate in a settlement conference
constitutes a waiver by the persons
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making the request of any right to
claim bias or prejudgment by the hear-
ing officer based on the views ex-
pressed.

(3) The interested division shall
present the offer of settlement to the
Commission with its recommendation,
except that, if the division’s rec-
ommendation is unfavorable, the offer
shall not be presented to the Commis-
sion unless the person making the offer
S0 requests.

(4) By submitting an offer of settle-
ment, the person making the offer
waives, subject to acceptance of the
offer:

(i) All hearings pursuant to the stat-
utory provisions under which the pro-
ceeding is to be or has been instituted;

(ii) The filing of proposed findings of
fact and conclusions of law;

(iii) Proceedings before, and an ini-
tial decision by, a hearing officer;

(iv) All post-hearing procedures; and

(v) Judicial review by any court.

(5) By submitting an offer of settle-
ment the person further waives:

(i) Such provisions of the Rules of
Practice or other requirements of law
as may be construed to prevent any
member of the Commission’s staff from
participating in the preparation of, or
advising the Commission as to, any
order, opinion, finding of fact, or con-
clusion of law to be entered pursuant
to the offer; and

(ii) Any right to claim bias or pre-
judgment by the Commission based on
the consideration of or discussions con-
cerning settlement of all or any part of
the proceeding.

(6) If the Commission rejects the
offer of settlement, the person making
the offer shall be notified of the Com-
mission’s action and the offer of settle-
ment shall be deemed withdrawn. The
rejected offer shall not constitute a
part of the record in any proceeding
against the person making the offer,
provided, however, that rejection of an
offer of settlement does not affect the
continued validity of waivers pursuant
to paragraph (c)(b) of this section with
respect to any discussions concerning
the rejected offer of settlement.

(7) Final acceptance of any offer of
settlement will occur only upon the
issuance of findings and an order by
the Commission.
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§201.250 Dispositive motions.

(a) Motion for a ruling on the plead-
ings. No later than 14 days after a re-
spondent’s answer has been filed, any
party may move for a ruling on the
pleadings on one or more claims or de-
fenses, asserting that, even accepting
all of the non-movant’s factual allega-
tions as true and drawing all reason-
able inferences in the non-movant’s
favor, the movant is entitled to a rul-
ing as a matter of law. The hearing of-
ficer shall promptly grant or deny the
motion.

(b) Motion for summary disposition in
30- and 75-day proceedings. In any pro-
ceeding under the 30- or 75-day time-
frame designated pursuant to
§201.360(a)(2), after a respondent’s an-
swer has been filed and documents have
been made available to that respondent
for inspection and copying pursuant to
§201.230, any party may make a motion
for summary disposition on one or
more claims or defenses, asserting that
the undisputed pleaded facts, declara-
tions, affidavits, documentary evidence
or facts officially noted pursuant to
§201.323 show that there is no genuine
issue with regard to any material fact
and that the movant is entitled to
summary disposition as a matter of
law. The hearing officer shall promptly
grant or deny the motion for summary
disposition or shall defer decision on
the motion. If it appears that a party,
for good cause shown, cannot present
prior to the hearing facts essential to
justify opposition to the motion, the
hearing officer shall deny or defer the
motion.

(c) Motion for summary disposition in
120-day proceedings. In any proceeding
under the 120-day timeframe des-
ignated pursuant to §201.360(a)(2), after
a respondent’s answer has been filed
and documents have been made avail-
able to that respondent for inspection
and copying pursuant to §201.230, a
party may make a motion for summary
disposition on one or more claims or
defenses, asserting that the undisputed
pleaded facts, declarations, affidavits,
deposition transcripts, documentary
evidence or facts officially noted pur-
suant to §201.323 show that there is no
genuine issue with regard to any mate-
rial fact and that the movant is enti-
tled to summary disposition as a mat-
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ter of law. A motion for summary dis-
position shall be made only with leave
of the hearing officer. Leave shall be
granted only for good cause shown and
if consideration of the motion will not
delay the scheduled start of the hear-
ing. The hearing officer shall promptly
grant or deny the motion for summary
disposition or shall defer decision on
the motion. If it appears that a party,
for good cause shown, cannot present
prior to the hearing facts essential to
justify opposition to the motion, the
hearing officer shall deny or defer the
motion.

(d) Motion for a ruling as a matter of
law following completion of case in chief.
Following the interested division’s
presentation of its case in chief, any
party may make a motion, asserting
that the movant is entitled to a ruling
as a matter of law on one or more
claims or defenses.

(e) Length limitation for dispositive mo-
tions. Dispositive motions, together
with any supporting memorandum of
points and authorities (exclusive of any
declarations, affidavits, deposition
transcripts or other attachments),
shall not exceed 9,800 words. Requests
for leave to file motions and accom-
panying documents in excess of 9,800
words are disfavored. A double-spaced
motion that does not, together with
any accompanying memorandum of
points and authorities, exceed 35 pages
in length, inclusive of pleadings incor-
porated by reference (but excluding
any declarations, affidavits, deposition
transcripts or attachments) in the dis-
positive motion, is presumptively con-
sidered to contain no more than 9,800
words. Any motion that exceeds this
page limit must include a certificate
by the attorney, or an unrepresented
party, stating that the brief complies
with the word limit set forth in this
paragraph and stating the number of
words in the motion. The person pre-
paring the certificate may rely on the
word count of a word-processing pro-
gram to prepare the document.

(f) Opposition and reply length limita-
tions and response time. A non-moving
party may file an opposition to a dis-
positive motion and the moving party
may thereafter file a reply.
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(1) Length limitations. Any opposition
must comply with the length limita-
tions applicable to the movant’s mo-
tion as set forth in paragraph (e) of
this section. Any reply must comply
with the length limitations set forth in
§201.154(c).

(2) Response time. (i) For motions
under paragraphs (a), (b), and (d) of
this section, the response times set
forth in §201.154(b) apply to any opposi-
tion and reply briefs.

(ii) For motions under paragraph (c)
of this section, any opposition must be
filed within 21 days after service of
such a motion, and any reply must be
filed within seven days after service of
any opposition.

[81 FR 50239, July 29, 2016]
RULES REGARDING HEARINGS

§201.300 Hearings.

Hearings for the purpose of taking
evidence shall be held only upon order
of the Commission. All hearings shall
be conducted in a fair, impartial, expe-
ditious and orderly manner.

§201.301 Hearings to be public.

All hearings, except hearings on ap-
plications for confidential treatment
filed pursuant to §201.190, hearings held
to consider a motion for a protective
order pursuant to §201.322, and hearings
on ex parte application for a temporary
cease-and-desist order, shall be public
unless otherwise ordered by the Com-
mission on its own motion or the mo-
tion of a party. No hearing shall be
nonpublic where all respondents re-
quest that the hearing be made public.

§201.302

(a) Recordation. Unless ordered other-
wise by the hearing officer or the Com-
mission, all hearings shall be recorded
and a written transcript thereof shall
be prepared.

(b) Availability of a transcript. Tran-
scripts of public hearings shall be
available for purchase at prescribed
rates. Transcripts of nonpublic pro-
ceedings, and transcripts subject to a
protective order pursuant to §201.322,
shall be available for purchase only by
parties; provided, however, that any
person compelled to submit data or

Record of hearings.

§201.321

evidence in a hearing may purchase a
copy of his or her own testimony.

(c) Transcript correction. Prior to the
filing of post-hearing briefs or proposed
findings and conclusions, or within
such earlier time as directed by the
Commission or the hearing officer, a
party or witness may make a motion
to correct the transcript. Proposed cor-
rections of the transcript may be sub-
mitted to the hearing officer by stipu-
lation pursuant to §201.324, or by mo-
tion. Upon notice to all parties to the
proceeding, the hearing officer may, by
order, specify corrections to the tran-
script.

§201.310 Failure to appear at hear-
ings: Default.

Any person named in an order insti-
tuting proceedings as a person against
whom findings may be made or sanc-
tions imposed who fails to appear at a
hearing of which he or she has been
duly notified may be deemed to be in
default pursuant to §201.1565(a). A party
may make a motion to set aside a de-
fault pursuant to §201.1565(b).

§201.320 Evidence: Admissibility.

(a) Except as otherwise provided in
this section, the Commission or the
hearing officer may receive relevant
evidence and shall exclude all evidence
that is irrelevant, immaterial, unduly
repetitious, or unreliable.

(b) Subject to §201.235, evidence that
constitutes hearsay may be admitted if
it is relevant, material, and bears sat-
isfactory indicia of reliability so that
its use is fair.

[81 FR 50239, July 29, 2016]

§201.321 Evidence: Objections and of-
fers of proof.

(a) Objections. Objections to the ad-
mission or exclusion of evidence must
be made on the record and shall be in
short form, stating the grounds relied
upon. Exceptions to any ruling thereon
by the hearing officer need not be
noted at the time of the ruling. Such
exceptions will be deemed waived on
appeal to the Commission, however,
unless raised:

(1) Pursuant to interlocutory review
in accordance with §201.400;

(2) In a proposed finding or conclu-
sion filed pursuant to §201.340; or
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(3) In a petition for Commission re-
view of an initial decision filed in ac-
cordance with §201.410.

(b) Offers of proof. Whenever evidence
is excluded from the record, the party
offering such evidence may make an
offer of proof, which shall be included
in the record. Excluded material shall
be retained pursuant to §201.350(b).

§201.322 Evidence: Confidential infor-
mation, protective orders.

(a) Procedure. In any proceeding as
defined in §201.101(a), a party, any per-
son who is the owner, subject or cre-
ator of a document subject to subpoena
or which may be introduced as evi-
dence, or any witness who testifies at a
hearing may file a motion requesting a
protective order to limit from disclo-
sure to other parties or to the public
documents or testimony that contain
confidential information. The motion
should include a general summary or
extract of the documents without re-
vealing confidential details. If the
movant seeks a protective order
against disclosure to other parties as
well as the public, copies of the docu-
ments shall not be served on other par-
ties. Unless the documents are unavail-
able, the movant shall file for in camera
inspection a sealed copy of the docu-
ments as to which the order is sought.

(b) Basis for issuance. Documents and
testimony introduced in a public hear-
ing are presumed to be public. A mo-
tion for a protective order shall be
granted only upon a finding that the
harm resulting from disclosure would
outweigh the benefits of disclosure.

(c) Requests for additional information
supporting confidentiality. A movant
under paragraph (a) of this section may
be required to furnish in writing addi-
tional information with respect to the
grounds for confidentiality. Failure to
supply the information so requested
within five days from the date of re-
ceipt by the movant of a notice of the
information required shall be deemed a
waiver of the objection to public dis-
closure of that portion of the docu-
ments to which the additional informa-
tion relates, unless the Commaission or
the hearing officer shall otherwise
order for good cause shown at or before
the expiration of such five-day period.
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(d) Confidentiality of documents pend-
ing decision. Pending a determination
of a motion under this section, the doc-
uments as to which confidential treat-
ment is sought and any other docu-
ments that would reveal the confiden-
tial information in those documents
shall be maintained under seal and
shall be disclosed only in accordance
with orders of the Commission or the
hearing officer. Any order issued in
connection with a motion under this
section shall be public unless the order
would disclose information as to which
a protective order has been granted, in
which case that portion of the order
that would reveal the protected infor-
mation shall be nonpublic.

§201.323 Evidence: Official notice.

Official notice may be taken of any
material fact which might be judicially
noticed by a district court of the
United States, any matter in the public
official records of the Commission, or
any matter which is peculiarly within
the knowledge of the Commission as an
expert body. If official notice is re-
quested or taken of a material fact not
appearing in the evidence in the record,
the parties, upon timely request, shall
be afforded an opportunity to establish
the contrary.

§201.324 Evidence: Stipulations.

The parties may, by stipulation, at
any stage of the proceeding agree upon
any pertinent facts in the proceeding.
A stipulation may be received in evi-
dence and, when received, shall be
binding on the parties to the stipula-
tion.

§201.325 Evidence: Presentation under
oath or affirmation.

A witness at a hearing for the pur-
pose of taking evidence shall testify
under oath or affirmation.

§201.326 Evidence: Presentation, re-
buttal and cross-examination.

In any proceeding in which a hearing
is required to be conducted on the
record after opportunity for hearing in
accord with 5 U.S.C. 556(a), a party is
entitled to present its case or defense
by oral or documentary evidence, to
submit rebuttal evidence, and to con-
duct such cross-examination as, in the
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discretion of the Commission or the
hearing officer, may be required for a
full and true disclosure of the facts.
The scope and form of evidence, rebut-
tal evidence, if any, and cross-examina-
tion, if any, in any other proceeding
shall be determined by the Commission
or the hearing officer in each pro-
ceeding.

§201.340 Proposed findings,
sions and supporting briefs.

(a) Opportunity to file. Before an ini-
tial decision is issued, each party shall
have an opportunity, reasonable in
light of all the circumstances, to file in
writing proposed findings and conclu-
sions together with, or as a part of, its
brief.

(b) Procedure. Proposed findings of
fact must be supported by citations to
specific portions of the record. If suc-
cessive filings are directed, the pro-
posed findings and conclusions of the
party assigned to file first shall be set
forth in serially numbered paragraphs,
and any counter statement of proposed
findings and conclusions must, in addi-
tion to any other matter, indicate
those paragraphs of the proposals al-
ready filed as to which there is no dis-
pute. A reply brief may be filed by the
party assigned to file first, or, where
simultaneous filings are directed, reply
briefs may be filed by each party, with-
in the period prescribed therefor by the
hearing officer. No further briefs may
be filed except with leave of the hear-
ing officer.

(c) Time for filing. In any proceeding
in which an initial decision is to be
issued:

(1) At the end of each hearing, the
hearing officer shall, by order, after
consultation with the parties, prescribe
the period within which proposed find-
ings and conclusions and supporting
briefs are to be filed. The party or par-
ties directed to file first shall make its
or their initial filing within 30 days of
the end of the hearing unless the hear-
ing officer, for good cause shown, per-
mits a different period and sets forth in
the order the reasons why the different
period is necessary.

(2) The total period within which all
such proposed findings and conclusions
and supporting briefs and any counter
statements of proposed findings and

conclu-

§201.350

conclusions and reply briefs are to be
filed shall be no longer than 90 days
after the close of the hearing unless
the hearing officer, for good cause
shown, permits a different period and
sets forth in an order the reasons why
the different period is necessary.

§201.350 Record in proceedings before
hearing officer; retention of docu-
ments; copies.

(a) Contents of the record. The record
shall consist of:

(1) The order instituting proceedings,
each notice of hearing and any amend-
ments;

(2) BEach application, motion, submis-
sion or other paper, and any amend-
ments, motions, objections, and excep-
tions to or regarding them;

(3) Each stipulation, transcript of
testimony and document or other item
admitted into evidence;

(4) BEach written communication ac-
cepted by the hearing officer pursuant
to §201.210;

(6) With respect to a request to dis-
qualify a hearing officer or to allow the
hearing officer’s withdrawal under
§201.112, each affidavit or transcript of
testimony taken and the decision made
in connection with the request;

(6) All motions, briefs and other pa-
pers filed on interlocutory appeal;

(7) All proposed findings and conclu-
sions;

(8) Each written order issued by the
hearing officer or Commission; and

(9) Any other document or item ac-
cepted into the record by the hearing
officer.

(b) Retention of documents not admit-
ted. Any document offered into evi-
dence but excluded shall not be consid-
ered a part of the record. The Sec-
retary shall retain any such document
until the later of the date upon which
a Commission order ending the pro-
ceeding becomes final, or the conclu-
sion of any judicial review of the Com-
mission’s order.

(c) Substitution of copies. A true copy
of a document may be substituted for
any document in the record or any doc-
ument retained pursuant to paragraph
(b) of this section.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13178, Mar. 19, 2004]
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§201.351 Transmittal of documents to
Secretary; record index; certifi-
cation.

(a) Transmittal from hearing officer to
Secretary of partial record index. The
hearing officer may, at any time,
transmit to the Secretary motions, ex-
hibits or any other original documents
filed with or accepted into evidence by
the hearing officer, together with a list
of such documents.

(b) Preparation, certification of record
inder. Promptly after the close of the
hearing, the hearing officer shall trans-
mit to the Secretary an index of the
originals of any motions, exhibits or
any other documents filed with or ac-
cepted into evidence by the hearing of-
ficer that have not been previously
transmitted to the Secretary, and the
Secretary shall prepare a record index.
Prior to issuance of an initial decision,
or if no initial decision is to be pre-
pared, within 30 days of the close of the
hearing, the Secretary shall transmit
the record index to the hearing officer
and serve a copy of the record index on
each party. Any person may file pro-
posed corrections to the record index
with the hearing officer within 15 days
of service of the record index. The
hearing officer shall, by order, direct
whether any corrections to the record
index shall be made. The Secretary
shall make such corrections, if any,
and issue a revised record index. If an
initial decision is to be issued, the ini-
tial decision shall include a -certifi-
cation that the record consists of the
items set forth in the record index or
revised record index issued by the Sec-
retary.

(c) Final transmittal of record items to
the Secretary. After the close of the
hearing, the hearing officer shall trans-
mit to the Secretary originals of any
motions, exhibits or any other docu-
ments filed with, or accepted into evi-
dence by, the hearing officer, or any
other portions of the record that have
not already been transmitted to the
Secretary. Prior to service of the ini-
tial decision by the Secretary, or if no
initial decision is to be issued, within
60 days of the close of the hearing, the
Secretary shall inform the hearing offi-
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cer if any portions of the record are not
in the Secretary’s custody.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13178, Mar. 19, 2004]

§201.360 Initial decision of hearing of-
ficer and timing of hearing.

(a)(1) When required. Unless the Com-
mission directs otherwise, the hearing
officer shall prepare an initial decision
in any proceeding in which the Com-
mission directs a hearing officer to pre-
side at a hearing, provided, however,
that an initial decision may be waived
by the parties with the consent of the
hearing officer pursuant to §201.202.

(2) Time period for filing initial decision
and for hearing—(i) Initial decision. In
the order instituting proceedings, the
Commission will specify a time period
in which the hearing officer’s initial
decision must be filed with the Sec-
retary. In the Commission’s discretion,
after consideration of the nature, com-
plexity, and urgency of the subject
matter, and with due regard for the
public interest and the protection of
investors, this time period will be ei-
ther 30, 75, or 120 days. The time period
will run from the occurrence of the fol-
lowing events:

(A) The completion of post-hearing
briefing in a proceeding where the
hearing has been completed; or

(B) The completion of briefing on a
§201.250 motion in the event the hear-
ing officer has determined that no
hearing is necessary; or

(C) The determination by the hearing
officer that, pursuant to §201.155, a
party is deemed to be in default and no
hearing is necessary.

(ii) Hearing. TUnder the 120-day
timeline, the hearing officer shall issue
an order scheduling the hearing to
begin approximately four months (but
no more than ten months) from the
date of service of the order instituting
the proceeding. Under the 75-day
timeline, the hearing officer shall issue
an order scheduling the hearing to
begin approximately 2% months (but
no more than six months) from the
date of service of the order instituting
the proceeding. Under the 30-day
timeline, the hearing officer shall issue
an order scheduling the hearing to
begin approximately one month (but no
more than four months) from the date
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of service of the order instituting the
proceeding. These deadlines confer no
substantive rights on respondents. If a
stay is granted pursuant to
§201.161(c)(2)(i) or §201.210(c)(3), the
time period specified in the order insti-
tuting proceedings in which the hear-
ing officer’s initial decision must be
filed with the Secretary, as well as any
other time limits established in orders
issued by the hearing officer in the pro-
ceeding, shall be automatically tolled
during the period while the stay is in
effect.

(3) Certification of extension; motion for
extension. (i) In the event that the hear-
ing officer presiding over the pro-
ceeding determines that it will not be
possible to file the initial decision
within the specified period of time, the
hearing officer may certify to the Com-
mission in writing the need to extend
the initial decision deadline by up to 30
days for case management purposes.
The certification must be issued no
later than 30 days prior to the expira-
tion of the time specified for the
issuance of an initial decision and be
served on the Commission and all par-
ties in the proceeding. If the Commis-
sion has not issued an order to the con-
trary within 14 days after receiving the
certification, the extension set forth in
the hearing officer’s certification shall
take effect.

(ii) Either in addition to a certifi-
cation of extension, or instead of a cer-
tification of extension, the Chief Ad-
ministrative Law Judge may submit a
motion to the Commission requesting
an extension of the time period for fil-
ing the initial decision. First, the hear-
ing officer presiding over the pro-
ceeding must consult with the Chief
Administrative Law Judge. Following
such consultation, the Chief Adminis-
trative Law Judge may determine, in
his or her discretion, to submit a mo-
tion to the Commission requesting an
extension of the time period for filing
the initial decision. This motion may
request an extension of any length but
must be filed no later than 15 days
prior to the expiration of the time
specified in the certification of exten-
sion, or if there is no certification of
extension, 30 days prior to the expira-
tion of the time specified in the order
instituting proceedings. The motion

§201.360

will be served upon all parties in the
proceeding, who may file with the
Commission statements in support of
or in opposition to the motion. If the
Commission determines that addi-
tional time is necessary or appropriate
in the public interest, the Commission
shall issue an order extending the time
period for filing the initial decision.

(iii) The provisions of this paragraph
(a)(3) confer no rights on respondents.

(b) Content. An initial decision shall
include findings and conclusions, and
the reasons or basis therefor, as to all
the material issues of fact, law or dis-
cretion presented on the record and the
appropriate order, sanction, relief, or
denial thereof. The initial decision
shall also state the time period, not to
exceed 21 days after service of the deci-
sion, except for good cause shown,
within which a petition for review of
the initial decision may be filed. The
reasons for any extension of time shall
be stated in the initial decision. The
initial decision shall also include a
statement that, as provided in para-
graph (d) of this section:

(1) The Commission will enter an
order of finality as to each party unless
a party or an aggrieved person entitled
to review timely files a petition for re-
view of the initial decision or a motion
to correct a manifest error of fact in
the initial decision with the hearing of-
ficer, or the Commission determines on
its own initiative to review the initial
decision; and

(2) If a party or an aggrieved person
entitled to review timely files a peti-
tion for review or a motion to correct
a manifest error of fact in the initial
decision with the hearing officer, or if
the Commission takes action to review
as to a party or an aggrieved person en-
titled to review, the initial decision
shall not become final as to that party
or person.

(c) Filing, service and publication. The
Secretary shall promptly serve the ini-
tial decision upon the parties and shall
promptly publish notice of the filing
thereof on the SEC website; provided,
however, that in nonpublic proceedings
no notice shall be published unless the
Commission otherwise directs.
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(d) Finality. (1) If a party or an ag-
grieved person entitled to review time-
ly files a petition for review or a mo-
tion to correct a manifest error of fact
in the initial decision, or if the Com-
mission on its own initiative orders re-
view of a decision with respect to a
party or a person aggrieved who would
be entitled to review, the initial deci-
sion shall not become final as to that
party or person.

(2) If a party or aggrieved person en-
titled to review fails to file timely a
petition for review or a motion to cor-
rect a manifest error of fact in the ini-
tial decision, and if the Commission
does not order review of a decision on
its own initiative, the Commission will
issue an order that the decision has be-
come final as to that party. The deci-
sion becomes final upon issuance of the
order. The order of finality shall state
the date on which sanctions, if any,
take effect. Notice of the order shall be
published on the SEC website.

[60 FR 32796, June 23, 1995, as amended at 68
FR 35789, June 17, 2003; 69 FR 13178, Mar. 19,
2004; 81 FR 50239, July 29, 2016; 83 FR 25366,
June 1, 2018]

APPEAL TO THE COMMISSION AND
COMMISSION REVIEW

§201.400 Interlocutory review.

(a) Availability. The Commission may,
at any time, on its own motion, direct
that any matter be submitted to it for
review. Petitions by parties for inter-
locutory review are disfavored, and the
Commission ordinarily will grant a pe-
tition to review a hearing officer ruling
prior to its consideration of an initial
decision only in extraordinary cir-
cumstances. The Commission may de-
cline to consider a ruling certified by a
hearing officer pursuant to paragraph
(c) of this section or the petition of a
party who has been denied certification
if it determines that interlocutory re-
view is not warranted or appropriate
under the circumstances. This section
is the exclusive remedy for review of a
hearing officer’s ruling prior to Com-
mission consideration of the entire pro-
ceeding and is the sole mechanism for
appeal of actions delegated pursuant to
§§200.30-9 and 200.30-10 of this chapter.

(b) Expedited consideration. Interlocu-
tory review of a hearing officer’s ruling
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shall be expedited in every way, con-
sistent with the Commission’s other re-
sponsibilities.

(c) Certification process. A ruling sub-
mitted to the Commission for inter-
locutory review must be certified in
writing by the hearing officer and shall
specify the material relevant to the
ruling involved. The hearing officer
shall not certify a ruling unless:

(1) His or her ruling would compel
testimony of Commission members, of-
ficers or employees or the production
of documentary evidence in their cus-
tody; or

(2) Upon application by a party, with-
in five days of the hearing officer’s rul-
ing, the hearing officer is of the opin-
ion that:

(i) The ruling involves a controlling
question of law as to which there is
substantial ground for difference of
opinion; and

(ii) An immediate review of the order
may materially advance the comple-
tion of the proceeding.

(d) Proceedings not stayed. The filing
of an application for review or the
grant of review shall not stay pro-
ceedings before the hearing officer un-
less he or she, or the Commission, shall
so order. The Commission will not con-
sider the motion for a stay unless the
motion shall have first been made to
the hearing officer.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13178, Mar. 19, 2004]

§201.401 Consideration of stays.

(a) Procedure. A request for a stay
shall be made by written motion, filed
pursuant to §201.154, and served on all
parties pursuant to §201.150. The mo-
tion shall state the reasons for the re-
lief requested and the facts relied upon,
and, if the facts are subject to dispute,
the motion shall be supported by affi-
davits or other sworn statements or
copies thereof. Portions of the record
relevant to the relief sought, if avail-
able to the movant, shall be filed with
the motion. The Commission may issue
a stay based on such motion or on its
own motion.

(b) Scope of relief. The Commission
may grant a stay in whole or in part,
and may condition relief under this
section upon such terms, or upon the
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implementation of such procedures, as
it deems appropriate.

(c) Stay of a Commission order. A mo-
tion for a stay of a Commission order
may be made by any person aggrieved
thereby who would be entitled to re-
view in a federal court of appeals. A
motion seeking to stay the effective-
ness of a Commission order pending ju-
dicial review may be made to the Com-
mission at any time during which the
Commission retains jurisdiction over
the proceeding.

(d) Stay of an action by a self-regu-
latory organization—(1) Availability. A
motion for a stay of an action by a self-
regulatory organization for which the
Commission is the appropriate regu-
latory agency, for which action review
may be sought pursuant to §201.420,
may be made by any person aggrieved
thereby at the time an application for
review is filed in accordance with
§201.420 or thereafter.

(2) Summary entry. A stay may be en-
tered summarily, without notice and
opportunity for hearing.

(3) Ezxpedited consideration. Where the
action complained of has already taken
effect and the motion for stay is filed
within 10 days of the effectiveness of
the action, or where the action com-
plained of, will, by its terms, take ef-
fect within five days of the filing of the
motion for stay, the consideration of
and decision on the motion for a stay
shall be expedited in every way, con-
sistent with the Commission’s other re-
sponsibilities. Where consideration will
be expedited, persons opposing the mo-
tion for a stay may file a statement in
opposition within two days of service
of the motion unless the Commission,
by written order, shall specify a dif-
ferent period.

(e) Lifting of stay of action by the Pub-
lic Company  Accounting  Oversight
Board—(1) Availability. Any person ag-
grieved by a stay of action by the
Board entered in accordance with 15
U.S.C. 7215(e) for which review has been
sought pursuant to §201.440 or which
the Commission has taken up on its
motion pursuant to §201.441 may make
a motion to lift the stay. The Commis-
sion may, at any time, on its own mo-
tion determine whether to lift the
automatic stay.

§201.410

(2) Summary action. The Commission
may lift a stay summarily, without no-
tice and opportunity for hearing.

(3) Expedited consideration. The Com-
mission may expedite consideration of
a motion to lift a stay of Board action,
consistent with the Commission’s
other responsibilities. Where consider-
ation is expedited, persons opposing
the lifting of the stay may file a state-
ment in opposition within two days of
service of the motion requesting lifting
of the stay unless the Commission, by
written order, shall specify a different
period.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13178, Mar. 19, 2004]

§201.410 Appeal of initial decisions by
hearing officers.

(a) Petition for review; when available.
In any proceeding in which an initial
decision is made by a hearing officer,
any party, and any other person who
would have been entitled to judicial re-
view of the decision entered therein if
the Commission itself had made the de-
cision, may file a petition for review of
the decision with the Commission.

(b) Procedure. The petition for review
of an initial decision shall be filed with
the Commission within such time after
service of the initial decision as pre-
scribed by the hearing officer pursuant
to §201.360(b) unless a party has filed a
motion to correct an initial decision
with the hearing officer. If such correc-
tion has been sought, a party shall
have 21 days from the date of the hear-
ing officer’s order resolving the motion
to correct to file a petition for review.
The petition shall set forth a state-
ment of the issues presented for review
under §201.411(b). In the event a peti-
tion for review is filed, any other party
to the proceeding may file a cross-peti-
tion for review within the original time
allowed for seeking review or within
ten days from the date that the peti-
tion for review was filed, whichever is
later.

(c) Length limitation. Except with
leave of the Commission, the petition
for review shall not exceed three pages
in length. Incorporation of pleadings or
filings by reference into the petition is
not permitted. Motions to file petitions
in excess of those limitations are
disfavored.
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(d) Financial disclosure statement re-
quirement. Any person who files a peti-
tion for review of an initial decision
that asserts that person’s inability to
pay either disgorgement, interest or a
penalty shall file with the opening
brief a sworn financial disclosure state-
ment containing the information speci-
fied in §201.630(b).

(e) Prerequisite to judicial review. Pur-
suant to Section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to the Commission for review of
an initial decision is a prerequisite to
the seeking of judicial review of a final
order entered pursuant to such deci-
sion.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13179, Mar. 19, 2004; 81 FR 50240, July 29,
2016]

§201.411 Commission consideration of
initial decisions by hearing officers.

(a) Scope of review. The Commission
may affirm, reverse, modify, set aside
or remand for further proceedings, in
whole or in part, an initial decision by
a hearing officer and may make any
findings or conclusions that in its judg-
ment are proper and on the basis of the
record.

(b) Standards for granting review pur-
suant to a petition for review—(1) Manda-
tory review. After a petition for review
has been filed, the Commission shall
review any initial decision that:

(i) Denies any request for action pur-
suant to Section 8(a) or Section 8(c) of
the Securities Act of 1933, 15 U.S.C.
TTh(a), (c), or the first sentence of Sec-
tion 12(d) of the Exchange Act, 15
U.S.C. 781(d);

(ii) Suspends trading in a security
pursuant to Section 12(k) of the Ex-
change Act, 15 U.S.C. 781(k); or

(iii) Is in a case of adjudication (as
defined in 5 U.S.C. 551) not required to
be determined on the record after no-
tice and opportunity for hearing (ex-
cept to the extent there is involved a
matter described in 5 U.S.C. 554(a) (1)
through (6)).

(2) Discretionary review. The Commis-
sion may decline to review any other
decision. In determining whether to
grant review, the Commission shall
consider whether the petition for re-
view makes a reasonable showing that:
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(i) A prejudicial error was committed
in the conduct of the proceeding; or

(ii) The decision embodies:

(A) A finding or conclusion of mate-
rial fact that is clearly erroneous; or

(B) A conclusion of law that is erro-
neous; or

(C) An exercise of discretion or deci-
sion of law or policy that is important
and that the Commission should re-
view.

(c) Commission review other than pur-
suant to a petition for review. The Com-
mission may, on its own initiative,
order review of any initial decision, or
any portion of any initial decision,
within 21 days after the end of the pe-
riod established for filing a petition for
review pursuant to §201.410(b). A party
who does not intend to file a petition
for review, and who desires the Com-
mission’s determination whether to
order review on its own initiative to be
made in a shorter time, may make a
motion for an expedited decision, ac-
companied by a written statement that
the party waives its right to file a peti-
tion for review. The vote of one mem-
ber of the Commission, conveyed to the
Secretary, shall be sufficient to bring a
matter before the Commission for re-
view.

(d) Limitations on matters reviewed. Re-
view by the Commission of an initial
decision shall be limited to the issues
specified in an opening brief that com-
plies with §201.450(b), or the issues, if
any, specified in the briefing schedule
order issued pursuant to §201.450(a).
Any exception to an initial decision
not supported in an opening brief that
complies with §201.450(b) may, at the
discretion of the Commission, be
deemed to have been waived by the pe-
titioner. On notice to all parties, how-
ever, the Commission may, at any time
prior to issuance of its decision, raise
and determine any other matters that
it deems material, with opportunity for
oral or written argument thereon by
the parties.

(e) Summary affirmance. (1) At any
time within 21 days after the filing of a
petition for review pursuant to
§201.410(b), any party may file a motion
in accordance with §201.154 asking that
the Commission summarily affirm an
initial decision. Any party may file an
opposition and reply to such motion in
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accordance with §201.154. Pending de-
termination of the motion for sum-
mary affirmance, the Commission, in
its discretion, may delay issuance of a
briefing schedule order pursuant to
§201.450.

(2) Upon consideration of the motion
and any opposition or upon its own ini-
tiative, the Commission may sum-
marily affirm an initial decision. The
Commission may grant summary af-
firmance if it finds that no issue raised
in the initial decision warrants consid-
eration by the Commission of further
oral or written argument. The Commis-
sion will decline to grant summary af-
firmance upon a reasonable showing
that a prejudicial error was committed
in the conduct of the proceeding or
that the decision embodies an exercise
of discretion or decision of law or pol-
icy that is important and that the
Commission should review.

(f) Failure to obtain a majority. In the
event a majority of participating Com-
missioners do not agree to a disposi-
tion on the merits, the initial decision
shall be of no effect, and an order will
be issued in accordance with this re-
sult.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13179, Mar. 19, 2004; 70 FR 72570, Dec. 5,
2005; 81 FR 50240, July 29, 2016]

§201.420 Appeal of determinations by
self-regulatory organizations.

(a) Application for review, when avail-
able. An application for review by the
Commission may be filed by any person
who is aggrieved by a determination of
a self-regulatory organization with re-
spect to any:

(1) Final disciplinary sanction;

(2) Denial or conditioning of member-
ship or participation;

(3) Prohibition or limitation in re-
spect to access to services offered by
that self-regulatory organization or a
member thereof; or

(4) Bar from association as to which
a notice is required to be filed with the
Commission pursuant to Section
19(d)(1) of the Exchange Act, 15 U.S.C.
78s(d)(1).

(b) Procedure. As required by section
19(d)(1) of the Securities Exchange Act
of 1934, 15 U.S.C. 78s(d)(1), an applicant
must file an application for review
with the Commission within 30 days

§201.420

after the notice of the determination is
filed with the Commission and received
by the aggrieved person applying for
review. The Commission will not ex-
tend this 30-day period, absent a show-
ing of extraordinary circumstances.
This section is the exclusive remedy
for seeking an extension of the 30-day
period.

(c) Application. The application shall
be filed with the Commission pursuant
to §201.151. The applicant shall serve
the application on the self-regulatory
organization. The application shall
identify the determination complained
of and set forth in summary form a
brief statement of the alleged errors in
the determination and supporting rea-
sons therefor. The application shall
state an address where the applicant
can be served. The application should
not exceed two pages in length. If the
applicant will be represented by a rep-
resentative, the application shall be
accompanied by the notice of appear-
ance required by §201.102(d). Any excep-
tion to a determination not supported
in an opening brief that complies with
§201.450(b) may, at the discretion of the
Commission, be deemed to have been
waived by the applicant.

(d) Determination not stayed. Filing an
application for review with the Com-
mission pursuant to paragraph (b) of
this section shall not operate as a stay
of the complained of determination
made by the self-regulatory organiza-
tion unless the Commission otherwise
orders either pursuant to a motion
filed in accordance with §201.401 or on
its own motion.

(e) Certification of the record; service of
the index. Fourteen days after receipt
of an application for review or a Com-
mission order for review, the self-regu-
latory organization shall certify and
file with the Commission one copy of
the record upon which the action com-
plained of was taken, and shall file
with the Commission three copies of an
index to such record, and shall serve
upon each party one copy of the index.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13179, Mar. 19, 2004; 81 FR 50240, July 29,
2016]
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§201.421 Commission consideration of
determinations by self-regulatory
organizations.

(a) Commission review other than pur-
suant to a petition for review. The Com-
mission may, on its own initiative,
order review of any determination by a
self-regulatory organization that could
be subject to an application for review
pursuant to §201.420(a) within 40 days
after notice thereof was filed with the
Commission pursuant to Section
19(d)(1) of the Exchange Act, 15 U.S.C.
78s(d)(1).

(b) Supplemental briefing. The Com-
mission may at any time prior to
issuance of its decision raise or con-
sider any matter that it deems mate-
rial, whether or not raised by the par-
ties. Notice to the parties and an op-
portunity for supplemental briefing
with respect to issues not briefed by
the parties shall be given where the
Commission believes that such briefing
would significantly aid the decisional
process.

§201.430 Appeal of actions made pur-
suant to delegated authority.

(a) Scope of rule. Any person ag-
grieved by an action made by authority
delegated in §§200.30-1 through 200.30-8
or §§200.30-11 through 200.30-18 of this
chapter may seek review of the action
pursuant to paragraph (b) of this sec-
tion.

(b) Procedure—(1) Notice of intention to
petition for review. A party to an action
made pursuant to delegated authority,
or a person aggrieved by such action,
may seek Commission review of the ac-
tion by filing a written notice of inten-
tion to petition for review within five
days after actual notice of the action
to that party or aggrieved person, or 15
days after publication of the notice of
action in the FEDERAL REGISTER, or
five days after service of notice of the
action on that party or aggrieved per-
son pursuant to §201.141(b), whichever
is the earliest.

(2) Petition for review. Within five
days after the filing of a notice of in-
tention to petition for review pursuant
to paragraph (b)(1) of this section, the
person seeking review shall file a peti-
tion for review containing a clear and
concise statement of the issues to be
reviewed and the reasons why review is
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appropriate. The petition shall include
exceptions to any findings of fact or
conclusions of law made, together with
supporting reasons for such exceptions
based on appropriate citations to such
record as may exist. These reasons may
be stated in summary form.

(c) Prerequisite to judicial review. Pur-
suant to Section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to the Commission for review of
an action made by authority delegated
in §§200.30-1 through 200.30-18 of this
chapter is a prerequisite to the seeking
of judicial review of a final order en-
tered pursuant to such an action. Pur-
suant to 15 U.S.C. 7214(h)(2), any deci-
sion by the Commission pursuant to
200.30-11 shall not be reviewable under
15 U.S.C. 78y and shall not be deemed
’final agency action’ for purposes of 5
U.S.C. 704.

[60 FR 32796, June 23, 1995; 60 FR 46500, Sept.
7, 1995, as amended at 69 FR 13179, Mar. 19,
2004; 70 FR 72570, Dec. 5, 2005; 75 FR 47449,
Aug. 6, 2010]

§201.431 Commission consideration of
actions made pursuant to delegated
authority.

(a) Scope of review. The Commission
may affirm, reverse, modify, set aside
or remand for further proceedings, in
whole or in part, any action made pur-
suant to authority delegated in
§§200.30-1 through 200.30-18 of this
chapter.

(b) Standards for granting review pur-
suant to a petition for review—(1) Manda-
tory review. After a petition for review
has been filed, the Commission shall
review any action that it would be re-
quired to review pursuant to
§201.411(b)(1) if the action was made as
the initial decision of a hearing officer.

(2) Discretionary review. The Commis-
sion may decline to review any other
action. In determining whether to
grant review, the Commission shall
consider the factors set forth in
§201.411(b)(2).

(c) Commission review other than pur-
suant to a petition for review. The Com-
mission may, on its own initiative,
order review of any action made pursu-
ant to delegated authority at any time,
provided, however, that where there
are one or more parties to the matter,
such review shall not be ordered more
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than ten days after the action. The
vote of one member of the Commission,
conveyed to the Secretary, shall be suf-
ficient to bring a matter before the
Commission for review.

(d) Required items in an order for re-
view. In an order granting a petition
for review or directing review on the
Commission’s own initiative, the Com-
mission shall set forth the time within
which any party or other person may
file a statement in support of or in op-
position to the action made by dele-
gated authority and shall state wheth-
er a stay shall be granted, if none is in
effect, or shall be continued, if in effect
pursuant to paragraph (e) of this sec-
tion.

(e) Automatic stay of delegated action.
An action made pursuant to delegated
authority shall have immediate effect
and be deemed the action of the Com-
mission. Upon filing with the Commis-
sion of a notice of intention to petition
for review, or upon notice to the Sec-
retary of the vote of a Commissioner
that a matter be reviewed, an action
made pursuant to delegated authority
shall be stayed until the Commission
orders otherwise, provided, however,
there shall be no automatic stay of an
action:

(1) To grant a stay of action by the
Commission or a self-regulatory orga-
nization as authorized by 17 CFR
200.30-14(g) (5)-(6); or

(2) To commence a subpoena enforce-
ment proceeding as authorized by 17
CFR 200.30-4(a)(10).

(f) Effectiveness of stay or of Commis-
sion decision to modify or reverse a dele-
gated action. As against any person who
shall have acted in reliance upon any
action at a delegated level, any stay or
any modification or reversal by the
Commission of such action shall be ef-
fective only from the time such person
receives actual notice of such stay,
modification or reversal.

[60 FR 32796, June 23, 1995; 60 FR 46500, Sept.
7, 1995]

§201.440 Appeal of determinations by
the Public Company Accounting
Oversight Board.

(a) Application for review; when avail-
able. Any person who is aggrieved by a
determination of the Board with re-
spect to any final disciplinary sanc-

§201.441

tion, including disapproval of a com-
pleted application for registration of a
public accounting firm, may file an ap-
plication for review.

(b) Procedure. An aggrieved person
may file an application for review with
the Commission pursuant to §201.151
within 30 days after the notice filed by
the Board of its determination with the
Commission pursuant to 17 CFR
240.19d-4 is received by the aggrieved
person applying for review. The appli-
cant shall serve the application on the
Board at the same time. The applica-
tion shall identify the determination
complained of, set forth in summary
form a brief statement of alleged errors
in the determination and supporting
reasons therefor, and state an address
where the applicant can be served. The
application should not exceed two
pages in length. The notice of appear-
ance required by §201.102(d) shall ac-
company the application. Any excep-
tion to a determination not supported
in an opening brief that complies with
§201.450(b) may, at the discretion of the
Commission, be deemed to have been
waived by the applicant.

(c) Stay of determination. Filing an ap-
plication for review with the Commis-
sion pursuant to paragraph (b) of this
section operates as a stay of the
Board’s determination unless the Com-
mission otherwise orders either pursu-
ant to a motion filed in accordance
with §201.401(e) or upon its own motion.

(d) Certification of the record; service of
the index. Within fourteen days after
receipt of an application for review,
the Board shall certify and file with
the Commission one copy of the record
upon which it took the complained-of
action. The Board shall file with the
Commission three copies of an index of
such record, and shall serve one copy of
the index on each party.

[69 FR 13179, Mar. 19, 2004, as amended at 81
FR 50241, July 29, 2016]

§201.441 Commission consideration of
Board determinations.

(a) Commission review other than pur-
suant to an application for review. The
Commission may, on its own initiative,
order review of any final disciplinary
sanction, including disapproval of a
completed application for registration
of a public accounting firm, imposed by
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the Board that could be subject to an
application for review pursuant to
§201.440(a) within 40 days after the
Board filed notice thereof pursuant to
§240.19d-4 of this chapter.

(b) Supplemental briefing. The Com-
mission may at any time prior to the
issuance of its decision raise or con-
sider any matter that it deems mate-
rial, whether or not raised by the par-
ties. The Commission will give notice
to the parties and an opportunity for
supplemental briefing with respect to
issues not briefed by the parties where
the Commission believes that such
briefing could significantly aid the
decisional process.

[69 FR 13179, Mar. 19, 2004]

§201.450 Briefs filed with the Commis-
sion.

(a) Briefing schedule order. Other than
review ordered pursuant to §201.431, if
review of a determination is mandated
by statute, rule, or judicial order or
the Commission determines to grant
review as a matter of discretion, the
Commission shall issue a briefing
schedule order directing the party or
parties to file opening briefs and speci-
fying particular issues, if any, as to
which briefing should be limited or di-
rected. Unless otherwise provided,
opening briefs shall be filed within 30
days of the date of the briefing sched-
ule order. Opposition briefs shall be
filed within 30 days after the date open-
ing briefs are due. Reply briefs shall be
filed within 14 days after the date oppo-
sition briefs are due. No briefs in addi-
tion to those specified in the briefing
schedule order may be filed except with
leave of the Commission. The briefing
schedule order shall be issued:

(1) At the time the Commission or-
ders review on its own initiative pursu-
ant to §§201.411 or 201.421, or orders in-
terlocutory review on its own motion
pursuant to §201.400(a); or

(2) Within 21 days, or such longer
time as provided by the Commission,
after:

(i) The last day permitted for filing a
petition for review pursuant to
§201.410(b) or a brief in opposition to a
petition for review pursuant to
§201.410(d);

(ii) Receipt by the Commission of an
index to the record of a determination
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of a self-regulatory organization filed
pursuant to §201.420(d);

(iii) Receipt by the Commission of an
index to the record of a determination
by the Board filed pursuant to
§201.440(d);

(iv) Receipt by the Commission of the
mandate of a court of appeals with re-
spect to a judicial remand; or

(v) Certification of a ruling for inter-
locutory review pursuant to §201.400(c).

(b) Contents of briefs. Briefs shall be
confined to the particular matters at
issue. Each exception to the findings or
conclusions being reviewed shall be
stated succinctly. Exceptions shall be
supported by citation to the relevant
portions of the record, including ref-
erences to the specific pages relied
upon, and by concise argument includ-
ing citation of such statutes, decisions
and other authorities as may be rel-
evant. If the exception relates to the
admission or exclusion of evidence, the
substance of the evidence admitted or
excluded shall be set forth in the brief,
or by citation to the record. Reply
briefs shall be confined to matters in
opposition briefs of other parties; ex-
cept as otherwise determined by the
Commission in its discretion, any argu-
ment raised for the first time in a reply
brief shall be deemed to have been
waived.

(c) Length limitation. Except with
leave of the Commission, opening and
opposition briefs shall not exceed 14,000
words and reply briefs shall not exceed
7,000 words, exclusive of pages con-
taining the table of contents, table of
authorities, and any addendum that
consists solely of copies of applicable
cases, pertinent legislative provisions
or rules, and exhibits. Incorporation of
pleadings or filings by reference into
briefs submitted to the Commission is
not permitted. Motions to file briefs in
excess of these limitations are
disfavored.

(d) Certificate of compliance. An open-
ing or opposition brief that does not
exceed 30 pages in length, exclusive of
pages containing the table of contents,
table of authorities, and any addendum
that consists solely of copies of appli-
cable cases, pertinent legislative provi-
sions, or rules and exhibits, is presump-
tively considered to contain no more
than 14,000 words. A reply brief that

174



Securities and Exchange Commission

does not exceed 15 pages in length, ex-
clusive of pages containing the table of
contents, table of authorities, and any
addendum that consists solely of copies
of applicable cases, pertinent legisla-
tive provisions, or rules and exhibits is
presumptively considered to contain no
more than 7,000 words. Any brief that
exceeds these page limits must include
a certificate by the party’s representa-
tive, or an unrepresented party, stating
that the brief complies with the re-
quirements set forth in paragraph (c) of
this section and stating the number of
words in the brief. The person pre-
paring the certificate may rely on the
word count of the word-processing sys-
tem used to prepare the brief.

[60 FR 32796, June 23, 1995, as amended at 68
FR 35789, June 17, 2003; 69 FR 13180, Mar. 19,
2004; 81 FR 50241, July 29, 2016]

§201.451 Oral argument before the
Commission.

(a) Availability. The Commission, on
its own motion or the motion of a
party or any other aggrieved person en-
titled to Commission review, may
order oral argument with respect to
any matter. Motions for oral argument
with respect to whether to affirm all or
part of an initial decision by a hearing
officer shall be granted unless excep-
tional circumstances make oral argu-
ment impractical or inadvisable. The
Commission will consider appeals, mo-
tions and other matters properly before
it on the basis of the papers filed by
the parties without oral argument un-
less the Commission determines that
the presentation of facts and legal ar-
guments in the briefs and record and
the decisional process would be signifi-
cantly aided by oral argument.

(b) Procedure. Requests for oral argu-
ment shall be made by separate motion
accompanying the initial brief on the
merits. The Commission shall issue an
order as to whether oral argument is to
be heard, and if so, the time and place
therefor. If oral argument is granted,
the time fixed for oral argument shall
be changed only by written order of the
Commission, for good cause shown. The
order shall state at whose request the
change is made and the reasons for any
such changes. No visual aids may be
used at oral argument unless copies
have been provided to the Commission

§201.460

and all parties at least five business
days before the argument is to be held.

(c) Time allowed. Unless the Commis-
sion orders otherwise, not more than
one half-hour per side will be allowed
for oral argument. The Commission
may, in its discretion, determine that
several persons have a common inter-
est, and that the interests represented
will be considered a single side for pur-
poses of allotting time for oral argu-
ment. Time will be divided equally
among persons on a single side, pro-
vided, however, that by mutual agree-
ment they may reallocate their time
among themselves. A request for addi-
tional time must be made by motion
filed reasonably in advance of the date
fixed for argument.

(d) Participation of Commissioners. A
member of the Commission who was
not present at the oral argument may
participate in the decision of the pro-
ceeding, provided that the member has
reviewed the transcript of such argu-
ment prior to such participation. The
decision shall state whether the re-
quired review was made.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13180, Mar. 19, 2004]

§201.452 Additional evidence.

Upon its own motion or the motion
of a party, the Commission may allow
the submission of additional evidence.
A party may file a motion for leave to
adduce additional evidence at any time
prior to issuance of a decision by the
Commission. Such motion shall show
with particularity that such additional
evidence is material and that there
were reasonable grounds for failure to
adduce such evidence previously. The
Commission may accept or hear addi-
tional evidence, may remand the pro-
ceeding to a self-regulatory organiza-
tion, or may remand or refer the pro-
ceeding to a hearing officer for the tak-
ing of additional evidence, as appro-
priate.

§201..460 Record before the Commis-
sion.
The Commission shall determine
each matter on the basis of the record.
(a) Contents of the record. (1) In pro-
ceedings for final decision before the
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Commission other than those review-
ing a determination by a self-regu-
latory organization, the record shall
consist of:

(i) All items part of the record below
in accordance with §201.350;

(ii) Any petitions for review, cross-
petitions or oppositions; and

(iii) All briefs, motions, submissions
and other papers filed on appeal or re-
view.

(2) In a proceeding for final decision
before the Commission reviewing a de-
termination by a self-regulatory orga-
nization, the record shall consist of:

(i) The record certified pursuant to
§201.420(d) by the self-regulatory orga-
nization;

(ii) Any application for review; and

(iii) Any submissions, moving papers,
and briefs filed on appeal or review.

(3) In a proceeding for final decision
before the Commission reviewing a de-
termination of the Board, the record
shall consist of:

(i) The record certified pursuant to
§201.440(d) by the Board;

(ii) Any application for review; and

(iii) Any submissions, moving papers,
and briefs filed on appeal or review.

(b) Transmittal of record to Commission.
Within 14 days after the last date set
for filing briefs or such later date as
the Commission directs, the Secretary
shall transmit the record to the Com-
mission.

(c) Review of documents not admitted.
Any document offered in evidence but
excluded by the hearing officer or the
Commission and any document marked
for identification but not offered as an
exhibit shall not be considered a part
of the record before the Commission on
appeal but shall be transmitted to the
Commission by the Secretary if so re-
quested by the Commission. In the
event that the Commission does not re-
quest the document, the Secretary
shall retain the document not admitted
into the record until the later of:

(1) The date upon which the Commis-
sion’s order becomes final, or

(2) The conclusion of any judicial re-
view of that order.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13180, Mar. 19, 2004]
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§201.470 Reconsideration.

(a) Scope of rule. A party or any per-
son aggrieved by a determination in a
proceeding may file a motion for recon-
sideration of a final order issued by the
Commission.

(b) Procedure. A motion for reconsid-
eration shall be filed within 10 days
after service of the order complained
of, or within such time as the Commis-
sion may prescribe upon motion for ex-
tension of time filed by the person
seeking reconsideration, if the motion
is made within the foregoing 10-day pe-
riod. The motion for reconsideration
shall briefly and specifically state the
matters of record alleged to have been
erroneously decided, the grounds relied
upon, and the relief sought. A motion
for reconsideration shall conform to
the requirements, including the limita-
tion on the numbers of words, provided
in §201.154. No response to a motion for
reconsideration shall be filed unless re-
quested by the Commission. Any re-
sponse so requested shall comply with
§201.154.

[60 FR 32796, June 23, 1995, as amended at 69
FR 13180, Mar. 19, 2004; 70 FR 72570, Dec. 5,
2005]

§201.490 Receipt of petitions for judi-
cial review pursuant to 28 U.S.C.
2112(a)(1).

The Commission officer and office
designated pursuant to 28 U.S.C.
2112(a)(1) to receive copies of petitions
for review of Commission orders from
the persons instituting review in a
court of appeals, are the Secretary and
the Office of the Secretary at the Com-
mission’s Headquarters. Ten copies of
each petition shall be submitted. Each
copy shall state on its face that it is
being submitted to the Commission
pursuant to 28 U.S.C. 2112 by the person
or persons who filed the petition in the
court of appeals.

RULES RELATING TO TEMPORARY
ORDERS AND SUSPENSIONS

§201.500 Expedited consideration of
proceedings.

Consistent with the Commission’s or
the hearing officer’s other responsibil-
ities, every hearing shall be held and
every decision shall be rendered at the
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earliest possible time in connection
with:

(a) An application for a temporary
sanction, as defined in §201.101(a), or a
proceeding to determine whether a
temporary sanction should be made
permanent;

(b) A motion or application to review
an order suspending temporarily the ef-
fectiveness of an exemption from reg-
istration pursuant to Regulations A, B,
E or F under the Securities Act,
§§230.258, 230.336, 230.610 or 230.656 of
this chapter; or,

(c) A motion to or petition to review
an order suspending temporarily the
privilege of appearing before the Com-
mission under §201.102(e)(3), or a sanc-
tion under §201.180(a)(1).

§201.510 Temporary cease-and-desist
orders: Application process.

(a) Procedure. A request for entry of a
temporary cease-and-desist order shall
be made by application filed by the Di-
vision of Enforcement. The application
shall set forth the statutory provision
or rule that each respondent is alleged
to have violated; the temporary relief
sought against each respondent, in-
cluding whether the respondent would
be required to take action to prevent
the dissipation or conversion of assets;
and whether the relief is sought ex
parte.

(b) Accompanying documents. The ap-
plication shall be accompanied by a
declaration of facts signed by a person
with knowledge of the facts contained
therein, a memorandum of points and
authorities, a proposed order imposing
the temporary relief sought, and, un-
less relief is sought ex parte, a proposed
notice of hearing and order to show
cause whether the temporary relief
should be imposed. If a proceeding for a
permanent cease-and-desist order has
not already been commenced, a pro-
posed order instituting proceedings to
determine whether a permanent cease-
and-desist order should be imposed
shall also be filed with the application.

(c) With whom filed. The application
shall be filed with the Secretary or, if
the Secretary is unavailable, with the
duty officer. In no event shall an appli-
cation be filed with an administrative
law judge.

§201.511

(d) Record of proceedings. Hearings, in-
cluding ex parte presentations made by
the Division of Enforcement pursuant
to §201.513, shall be recorded or tran-
scribed pursuant to §201.302.

§201.511 Temporary cease-and-desist
9rders: Notice; procedures for hear-
ing.

(a) Notice: how given. Notice of an ap-
plication for a temporary cease-and-de-
sist order shall be made by serving a
notice of hearing and order to show
cause pursuant to §201.141(b) or, where
timely service of a notice of hearing
pursuant to §201.141(b) is not prac-
ticable, by any other means reasonably
calculated to give actual notice that a
hearing will be held, including tele-
phonic notification of the general sub-
ject matter, time, and place of the
hearing. If an application is made exr
parte, pursuant to §201.513, no notice to
a respondent need be given prior to the
Commission’s consideration of the ap-
plication.

(b) Hearing before the Commission. Ex-
cept as provided in paragraph (d) of
this section, hearings on an application
for a temporary cease-and-desist order
shall be held before the Commission.

(c) Presiding officer: designation. The
Chairman shall preside or designate a
Commissioner to preside at the hear-
ing. If the Chairman is absent or un-
available at the time of hearing and no
other Commissioner has been des-
ignated to preside, the duty officer on
the day the hearing begins shall pre-
side or designate another Commis-
sioner to preside.

(d) Procedure at hearing. (1) The pre-
siding officer shall have all those pow-
ers of a hearing officer set forth in
§201.111 and shall rule on the admissi-
bility of evidence and other procedural
matters, including, but not limited to
whether oral testimony will be heard;
the time allowed each party for the
submission of evidence or argument;
and whether post-hearing submission
of briefs, proposed findings of fact and
conclusions of law will be permitted
and if so, the procedures for submis-
sion; provided, however, that the per-
son presiding may consult with other
Commissioners participating in the
hearing on these or any other question
of procedure.
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(2) Each Commissioner present at the
hearing shall be afforded a reasonable
opportunity to ask questions of wit-
nesses, if any, or of counsel.

(3) A party or witness may partici-
pate by telephone. Alternative means
of remote access, including a video
link, shall be permitted in the Commis-
sion’s discretion. Factors the Commis-
sion may consider in determining
whether to permit alternative means of
remote access include, but are not lim-
ited to, whether allowing an alter-
native means of access will delay the
hearing, whether the alternative means
is reliable, and whether the party pro-
posing its use has made arrangements
to pay for its cost.

(4) After a hearing has begun, the
Commission may, on its own motion,
or the motion of a party, assign a hear-
ing officer to preside at the taking of
oral testimony or other evidence and
to certify the record of such testimony
or other evidence to the Commission
within a fixed period of time. No rec-
ommended or initial decision shall be
made by such a hearing officer.

§201.512 Temporary cease-and-desist
orders: Issuance after notice and
opportunity for hearing.

(a) Basis for issuance. A temporary
cease-and-desist order shall be issued
only if the Commission determines
that the alleged violation or threat-
ened violation specified in an order in-
stituting proceedings whether to enter
a permanent cease-and-desist order
pursuant to Securities Act Section
8A(a), 156 U.S.C. 77h-1(a), Exchange Act
Section 21C(a), 15 U.S.C. 78u-3(a), In-
vestment Company Act Section 9(f)(1),
15 U.S.C. 80a-9(f)(1), or Investment Ad-
visers Act Section 203(k)(1), 15 U.S.C.
80b-3(k)(1), or the continuation thereof,
is likely to result in significant dis-
sipation or conversion of assets, sig-
nificant harm to investors, or substan-
tial harm to the public interest, includ-
ing, but not limited to, losses to the
Securities Investor Protection Cor-
poration, prior to the completion of
proceedings on the permanent cease-
and-desist order.

(b) Content, scope and form of order.
Every temporary cease-and-desist
order granted shall:
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(1) Describe the basis for its issuance,
including the alleged or threatened
violations and the harm that is likely
to result without the issuance of an
order;

(2) Describe in reasonable detail, and
not by reference to the order insti-
tuting proceedings or any other docu-
ment, the act or acts the respondent is
to take or refrain from taking; and

(3) Be indorsed with the date and
hour of issuance.

(c) Effective upon service. A temporary
cease-and-desist order is effective upon
service upon the respondent.

(d) Service: how made. Service of a
temporary cease-and-desist order shall
be made pursuant to §201.141(a). The
person who serves the order shall
promptly file a declaration of service
identifying the person served, the
method of service, the date of service,
the address to which service was made
and the person who made service; pro-
vided, however, failure to file such a
declaration shall have no effect on the
validity of the service.

(e) Commission review. At any time
after the respondent has been served
with a temporary cease-and-desist
order, the respondent may apply to the
Commission to have the order set
aside, limited or suspended. The appli-
cation shall set forth with specificity
the facts that support the request.

§201.513 Temporary cease-and-desist
orders: Issuance without prior no-
tice and opportunity for hearing.

In addition to the requirements for
issuance of a temporary cease-and-de-
sist order set forth in §201.512, the fol-
lowing requirements shall apply if a
temporary cease-and-desist order is to
be entered without prior notice and op-
portunity for hearing:

(a) Basis for issuance without prior no-
tice and opportunity for hearing. A tem-
porary cease-and-desist order may be
issued without notice and opportunity
for hearing only if the Commission de-
termines, from specific facts in the
record of the proceeding, that notice
and hearing prior to entry of an order
would be impracticable or contrary to
the public interest.

(b) Content of the order. An ex parte
temporary cease-and-desist order shall
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state specifically why notice and hear-
ing would have been impracticable or
contrary to the public interest.

(c) Hearing before the Commission. If a
respondent has been served with a tem-
porary cease-and-desist order entered
without a prior Commission hearing,
the respondent may apply to the Com-
mission to have the order set aside,
limited, or suspended, and if the appli-
cation is made within 10 days after the
date on which the order was served,
may request a hearing on such applica-
tion. The Commission shall hold a
hearing and render a decision on the
respondent’s application at the earliest
possible time. The hearing shall begin
within two days of the filing of the ap-
plication unless the applicant consents
to a longer period or the Commission,
by order, for good cause shown, sets a
later date. The Commission shall
render a decision on the application
within five calendar days of its filing,
provided, however, that the Commis-
sion, by order, for good cause shown,
may extend the time within which a
decision may be rendered for a single
period of five calendar days, or such
longer time as consented to by the ap-
plicant. If the Commission does not
render its decision within 10 days of
the respondent’s application or such
longer time as consented to by the ap-
plicant, the temporary order shall be
suspended until a decision is rendered.

(d) Presiding officer, procedure at hear-
ing. Procedures with respect to the se-
lection of a presiding officer and the
conduct of the hearing shall be in ac-
cordance with §201.511.

§201.514 Temporary cease-and-desist
orders: Judicial review; duration.

(a) Availability of judicial review. Judi-
cial review of a temporary cease-and-
desist order shall be available as pro-
vided in Section 8A(d)(2) of the Securi-
ties Act, 156 U.S.C. 77h-1(d)(2), Section
21C(d)(2) of the Exchange Act, 15 U.S.C.
78u-3(d)(2), Section 9(f)(4)(B) of the In-
vestment Company Act, 156 U.S.C. 80a—
9(f)(4)(B), or Section 203(k)(4)(B) of the
Investment Advisers Act, 15 U.S.C. 80b-
3(k)(4)(B).

(b) Duration. Unless set aside, lim-
ited, or suspended, either by order of
the Commission, a court of competent
jurisdiction, or a hearing officer acting

§201.520

pursuant to §201.531, or by operation of
§201.513, a temporary cease-and-desist
order shall remain effective and en-
forceable until the earlier of:

(1) The completion of the proceedings
whether a permanent order shall be en-
tered; or

(2) 180 days, or such longer time as
consented to by the respondent, after
issuance of a briefing schedule order
pursuant to §201.540(b), if an initial de-
cision whether a permanent order
should be entered is appealed.

§201.520 Suspension of registration of
brokers, dealers, or other Exchange
Act-registered entities: Application.

(a) Procedure. A request for suspen-
sion of a registered broker, dealer, mu-
nicipal securities dealer, government
securities broker, government securi-
ties dealer, or transfer agent pending a
final determination whether the reg-
istration shall be revoked shall be
made by application filed by the Divi-
sion of Enforcement. The application
shall set forth the statutory provision
or rule that each respondent is alleged
to have violated and the temporary
suspension sought as to each respond-
ent.

(b) Accompanying documents. The ap-
plication shall be accompanied by a
declaration of facts signed by a person
with knowledge of the facts contained
therein, a memorandum of points and
authorities, a proposed order imposing
the temporary suspension of registra-
tion sought, and a proposed notice of
hearing and order to show cause wheth-
er the temporary suspension of reg-
istration should be imposed. If a pro-
ceeding to determine whether to re-
voke the registration permanently has
not already been commenced, a pro-
posed order instituting proceedings to
determine whether a permanent sanc-
tion should be imposed shall also be
filed with the application.

(c) With whom filed. The application
shall be filed with the Secretary or, if
the Secretary is unavailable, with the
duty officer. In no event shall an appli-
cation be filed with an administrative
law judge.

(d) Record of hearings. All hearings
shall be recorded or transcribed pursu-
ant to §201.302.
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§201.521 Suspension of registration of
brokers, dealers, or other Exchange
Act-registered entities: Notice and
opportunity for hearing on applica-
tion.

(a) How given. Notice of an applica-
tion to suspend a registration pursuant
to §201.520 shall be made by serving a
notice of hearing and order to show
cause pursuant to §201.141(b) or, where
timely service of a notice of hearing
pursuant to §201.141(b) is not prac-
ticable, by any other means reasonably
calculated to give actual notice that a
hearing will be held, including tele-
phonic notification of the general sub-
ject matter, time, and place of the
hearing.

(b) Hearing: before whom held. Except
as provided in paragraph (d) of this sec-
tion, hearings on an application to sus-
pend a registration pursuant to §201.520
shall be held before the Commission.

(c) Presiding officer: designation. The
Chairman shall preside or designate a
Commissioner to preside at the hear-
ing. If the Chairman is absent or un-
available at the time of hearing and no
other Commissioner has been des-
ignated to preside, the duty officer on
the day the hearing begins shall pre-
side or designate another Commis-
sioner to preside.

(d) Procedure at hearing. (1) The pre-
siding officer shall have all those pow-
ers of a hearing officer set forth in
§201.111 and shall rule on the admissi-
bility of evidence and other procedural
matters, including, but not limited to
whether oral testimony will be heard;
the time allowed each party for the
submission of evidence or argument;
and whether post-hearing submission
of briefs, proposed findings of fact and
conclusions of law will be permitted
and if so, the procedures for submis-
sion; provided, however, that the per-
son presiding may consult with other
Commissioners participating in the
hearing on these or any other question
of procedure.

(2) Bach Commissioner present at the
hearing shall be afforded a reasonable
opportunity to ask questions of wit-
nesses, if any, or counsel.

(3) A party or witness may partici-
pate by telephone. Alternative means
of remote access, including a video
link, shall be permitted in the Commis-
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sion’s discretion. Factors the Commis-
sion may consider in determining
whether to permit alternative means of
remote access include, but are not lim-
ited to, whether allowing an alter-
native means of access will delay the
hearing, whether the alternative means
is reliable, and whether the party pro-
posing its use has made arrangements
to pay for its cost.

(4) After a hearing has begun, the
Commission may, on its own motion or
the motion of a party, assign a hearing
officer to preside at the taking of oral
testimony or other evidence and to cer-
tify the record of such testimony or
other evidence to the Commission
within a fixed period of time. No rec-
ommended or initial decision shall be
made.

§201.522 Suspension of registration of
brokers, dealers, or other Exchange
Act-registered entities: Issuance
and review of order.

(a) Basis for issuance. An order sus-
pending a registration, pending final
determination as to whether the reg-
istration shall be revoked shall be
issued only if the Commission finds
that the suspension is necessary or ap-
propriate in the public interest or for
the protection of investors.

(b) Content, scope and form of order.
Each order suspending a registration
shall:

(1) Describe the basis for its issuance,
including the alleged or threatened
violations and the harm that is likely
to result without the issuance of an
order;

(2) Describe in reasonable detail, and
not by reference to the order insti-
tuting proceedings or any other docu-
ment, the act or acts the respondent is
to take or refrain from taking; and

(3) Be indorsed with the date and
hour of issuance.

(c) Effective upon service. An order
suspending a registration is effective
upon service upon the respondent.

(d) Service: how made. Service of an
order suspending a registration shall be
made pursuant to §201.141(a). The per-
son who serves the order shall prompt-
ly file a declaration of service identi-
fying the person served, the method of
service, the date of service, the address
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to which service was made and the per-
son who made service; provided, how-
ever, failure to file such a declaration
shall have no effect on the validity of
the service.

(e) Commission review. At any time
after the respondent has been served
with an order suspending a registra-
tion, the respondent may apply to the
Commission or the hearing officer to
have the order set aside, limited, or
suspended. The application shall set
forth with specificity the facts that
support the request.

§201.523 [Reserved]

§201.524 Suspension of registrations:
Duration.

Unless set aside, limited or suspended
by order of the Commission, a court of
competent jurisdiction, or a hearing of-
ficer acting pursuant to §201.531, an
order suspending a registration shall
remain effective and enforceable until
the earlier of:

(a) The completion of the proceedings
whether the registration shall be per-
manently revoked; or

(b) 180 days, or such longer time as
consented to by the respondent, after
issuance of a briefing schedule order
pursuant to §201.540(b), if an initial de-
cision whether the registration shall be
permanently revoked is appealed.

§201.530 Initial decision on permanent
order: Timing for submitting pro-
posed findings and preparation of
decision.

Unless otherwise ordered by the Com-
mission or hearing officer, if a tem-
porary cease-and-desist order or sus-
pension of registration order is in ef-
fect, the following time limits shall
apply to preparation of an initial deci-
sion as to whether such order should be
made permanent:

(a) Proposed findings and conclusions
and briefs in support thereof shall be
filed 30 days after the close of the hear-
ng;

(b) The record in the proceedings
shall be served by the Secretary upon
the hearing officer three days after the
date for the filing of the last brief
called for by the hearing officer; and

(c) The initial decision shall be filed
with the Secretary at the earliest pos-
sible time, but in no event more than

§201.540

30 days after service of the record, un-
less the hearing officer, by order, shall
extend the time for good cause shown
for a period not to exceed 30 days.

§201.531 Initial decision on permanent
order: Effect on temporary order.

(a) Specification of permanent sanction.
If, at the time an initial decision is
issued, a temporary sanction is in ef-
fect as to any respondent, the initial
decision shall specify:

(1) Which terms or conditions of a
temporary cease-and-desist order, if
any, shall become permanent; and

(2) Whether a temporary suspension
of a respondent’s registration, if any,
shall be made a permanent revocation
of registration.

(b) Modification of temporary order. If
any temporary sanction shall not be-
come permanent under the terms of the
initial decision, the hearing officer
shall issue a separate order setting
aside, limiting or suspending the tem-
porary sanction then in effect in ac-
cordance with the terms of the initial
decision. The hearing officer shall de-
cline to suspend a term or condition of
a temporary cease-and-desist order if it
is found that the continued effective-
ness of such term or condition is nec-
essary to effectuate any term of the re-
lief ordered in the initial decision, in-
cluding the payment of disgorgement,
interest or penalties. An order modi-
fying temporary sanctions shall be ef-
fective 14 days after service. Within
one week of service of the order modi-
fying temporary sanctions any party
may seek a stay or modification of the
order from the Commission pursuant to
§201.401.

§201.540 Appeal and Commission re-
view of initial decision making a
temporary order permanent.

(a) Petition for review. Any person who
seeks Commission review of an initial
decision as to whether a temporary
sanction shall be made permanent shall
file a petition for review pursuant to
§201.410, provided, however, that the
petition must be filed within 10 days
after service of the initial decision.

(b) Review procedure. If the Commis-
sion determines to grant or order re-
view, it shall issue a briefing schedule
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order pursuant to §201.450. Unless oth-
erwise ordered by the Commission,
opening briefs shall be filed within 21
days of the order granting or ordering
review, and opposition briefs shall be
filed within 14 days after opening briefs
are filed. Reply briefs shall be filed
within seven days after opposition
briefs are filed. Oral argument, if
granted by the Commission, shall be
held within 90 days of the issuance of
the briefing schedule order.

§201.550 Summary suspensions pursu-
ant to Exchange Act Section
12(k)(1)(A).

(a) Petition for termination of suspen-
sion. Any person adversely affected by
a suspension pursuant to Section
12(k)(1)(A) of the Exchange Act, 15
U.S.C. 78I(k)(1)(A), who desires to show
that such suspension is not necessary
in the public interest or for the protec-
tion of investors may file a sworn peti-
tion with the Secretary, requesting
that the suspension be terminated. The
petition shall set forth the reasons why
the petitioner believes that the suspen-
sion of trading should not continue and
state with particularity the facts upon
which the petitioner relies.

(b) Commission consideration of a peti-
tion. The Commission, in its discretion,
may schedule a hearing on the matter,
request additional written submissions,
or decide the matter on the facts pre-
sented in the petition and any other
relevant facts known to the Commis-
sion. If the petitioner fails to cooperate
with, obstructs, or refuses to permit
the making of an examination by the
Commission, such conduct shall be
grounds to deny the petition.

RULES REGARDING DISGORGEMENT AND
PENALTY PAYMENTS

§201.600 Interest on sums disgorged.

(a) Interest required. Prejudgment in-
terest shall be due on any sum required
to be paid pursuant to an order of
disgorgement. The disgorgement order
shall specify each violation that forms
the basis for the disgorgement ordered;
the date which, for purposes of calcu-
lating disgorgement, each such viola-
tion was deemed to have occurred; the
amount to be disgorged for each such
violation; and the total sum to be dis-
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gorged. Prejudgment interest shall be
due from the first day of the month fol-
lowing each such violation through the
last day of the month preceding the
month in which payment of
disgorgement is made. The order shall
state the amount of prejudgment inter-
est owed as of the date of the
disgorgement order and that interest
shall continue to accrue on all funds
owed until they are paid.

(b) Rate of interest. Interest on the
sum to be disgorged shall be computed
at the underpayment rate of interest
established under Section 6621(a)(2) of
the Internal Revenue Code, 26 U.S.C.
6621(a)(2), and shall be compounded
quarterly. The Commission or the
hearing officer may, by order, specify a
lower rate of prejudgment interest as
to any funds which the respondent has
placed in an escrow or otherwise guar-
anteed for payment of disgorgement
upon a final determination of the re-
spondent’s liability. Escrow and other
guarantee arrangements must be ap-
proved by the Commission or the hear-
ing officer prior to entry of the
disgorgement order.

§201.601 Prompt payment of disgorge-
ment, interest and penalties.

(a) Timing of payments. Unless other-
wise provided, funds due pursuant to an
order by the Commission requiring the
payment of disgorgement, interest, or
penalties shall be paid no later than 21
days after service of the order, and
funds due pursuant to an order by a
hearing officer shall be paid in accord-
ance with the order of finality issued
pursuant to §201.360(d)(2).

(b) Stays. A stay of any order requir-
ing the payment of disgorgement, in-
terest or penalties may be sought at
any time pursuant to §201.401.

(c) Method of making payment. Pay-
ment shall be made by United States
postal money order, wire transfer, cer-
tified check, bank cashier’s check, or
bank money order made payable to the
Securities and Exchange Commission.
The payment shall be mailed or deliv-
ered to the office designated by this
Commission. Payment shall be accom-
panied by a letter that identifies the
name and number of the case and the
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name of the respondent making pay-
ment. A copy of the letter and the in-
strument of payment shall be sent to
counsel for the Division of Enforce-
ment.

[60 FR 32796, June 23, 1995, as amended at 69

FR 13180, Mar. 19, 2004; 70 FR 72570, Dec. 5,
2005]

§§201.610-201.614
§201.620 [Reserved]

[Reserved]

§201.630 Inability to pay disgorge-
ment, interest or penalties.

(a) Generally. In any proceeding in
which an order requiring payment of
disgorgement, interest or penalties
may be entered, a respondent may
present evidence of an inability to pay
disgorgement, interest or a penalty.
The Commission may, in its discretion,
or the hearing officer may, in his or
her discretion, consider evidence con-
cerning ability to pay in determining
whether disgorgement, interest or a
penalty is in the public interest.

(b) Financial disclosure statement. Any
respondent who asserts an inability to
pay disgorgement, interest or penalties
may be required to file a sworn finan-
cial disclosure statement and to keep
the statement current. The financial
statement shall show the respondent’s
assets, liabilities, income or other
funds received and expenses or other
payments, from the date of the first
violation alleged against that respond-
ent in the order instituting pro-
ceedings, or such later date as specified
by the Commission or a hearing officer,
to the date of the order requiring the
disclosure statement to be filed. By
order, the Commission or the hearing
officer may prescribe the use of the
Disclosure of Assets and Financial In-
formation Form (see Form D-A at
§209.1 of this chapter) or any other
form, may specify other time periods
for which disclosure is required, and
may require such other information as
deemed necessary to evaluate a claim
of inability to pay.

(c) Confidentiality. Any respondent
submitting financial information pur-
suant to this section or §201.410(c) may
make a motion, pursuant to §201.322,
for the issuance of a protective order
against disclosure of the information

§201.700

submitted to the public or to any par-
ties other than the Division of Enforce-
ment. Prior to a ruling on the motion,
no party receiving information as to
which a motion for a protective order
has been made may transfer or convey
the information to any other person
without the prior permission of the
Commission or the hearing officer.

(d) Service required. Notwithstanding
any provision of §201.322, a copy of the
financial disclosure statement shall be
served on the Division of Enforcement.

(e) Failure to file required financial in-
formation: sanction. Any respondent
who, after making a claim of inability
to pay either disgorgement, interest or
a penalty, fails to file a financial dis-
closure statement when such a filing
has been ordered or is required by rule
may, in the discretion of the Commis-
sion or the hearing officer, be deemed
to have waived the claim of inability
to pay. No sanction pursuant to
§§201.155 or 201.180 shall be imposed for
a failure to file such a statement.

§201.700 Initiation of proceedings for
SRO proposed rule changes.

(a) Rules of Practice. For purposes of
these Rules of Practice contained at 17
CFR 201.700 through 201.701, the fol-
lowing Rules of Practice apply:

(1) Rule 103, 17 CFR 201.103 (Construc-
tion of Rules);

(2) Rule 104, 17 CFR 201.104 (Business
Hours); and

(3) Rule 160, 17 CFR 201.160 (Time
Computation).

(b) Institution of proceedings; mnotice
and opportunity to submit written views—
(1) Generally. If the Commission deter-
mines to initiate proceedings to deter-
mine whether a self-regulatory organi-
zation’s proposed rule change should be
disapproved, it shall provide notice
thereof to the self-regulatory organiza-
tion that filed the proposed rule
change, as well as all interested parties
and the public, by publication in the
FEDERAL REGISTER of the grounds for
disapproval under consideration.

(i) Prior to nmotice. If the Commission
determines to institute proceedings
prior to initial publication by the Com-
mission of the notice of the self-regu-
latory organization’s proposed rule
change in the FEDERAL REGISTER, then
the Commission shall publish notice of
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the proposed rule change simulta-
neously with a brief summary of the
grounds for disapproval under consider-
ation.

(ii) Subsequent to notice. If the Com-
mission determines to institute pro-
ceedings subsequent to initial publica-
tion by the Commission of the notice of
the self-regulatory organization’s pro-
posed rule change in the FEDERAL REG-
ISTER, then the Commission shall pub-
lish separately in the FEDERAL REG-
ISTER a brief summary of the grounds
for disapproval under consideration.

(iii) Service of an order instituting pro-
ceedings. In addition to publication in
the FEDERAL REGISTER of the grounds
for disapproval under consideration,
the Secretary, or another duly author-
ized officer of the Commission, shall
serve a copy of the grounds for dis-
approval under consideration to the
self-regulatory organization that filed
the proposed rule change by serving no-
tice to the person listed as the contact
person on the cover page of the Form
19b—4 filing. Notice shall be made by de-
livering a copy of the order to such
contact person either by any method
specified in 17 CFR 201.141(a) or by elec-
tronic means including e-mail.

(2) Notice of the grounds for disapproval
under consideration. The grounds for
disapproval under consideration shall
include a brief statement of the mat-
ters of fact and law on which the Com-
mission instituted the proceedings, in-
cluding the areas in which the Commis-
sion may have questions or may need
to solicit additional information on the
proposed rule change. The Commission
may consider during the course of the
proceedings additional matters of fact
and law beyond what was set forth in
its notice of the grounds for dis-
approval under consideration.

(3) Demonstration of consistency with
the Exchange Act. The burden to dem-
onstrate that a proposed rule change is
consistent with the Exchange Act and
the rules and regulations issued there-
under that are applicable to the self-
regulatory organization is on the self-
regulatory organization that proposed
the rule change. As reflected in the
General Instructions to Form 19b-4,
the Form is designed to elicit informa-
tion necessary for the public to provide
meaningful comment on the proposed
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rule change and for the Commission to
determine whether the proposed rule
change is consistent with the require-
ments of the Exchange Act and the
rules and regulations thereunder appli-
cable to the self-regulatory organiza-
tion. The self-regulatory organization
must provide all information elicited
by the Form, including the exhibits,
and must present the information in a
clear and comprehensible manner. In
particular, the self-regulatory organi-
zation must explain why the proposed
rule change is consistent with the re-
quirements of the Exchange Act and
the rules and regulations thereunder
applicable to the self-regulatory orga-
nization. A mere assertion that the
proposed rule change is consistent with
those requirements, or that another
self-regulatory organization has a simi-
lar rule in place, is not sufficient. In-
stead, the description of the proposed
rule change, its purpose and operation,
its effect, and a legal analysis of its
consistency with applicable require-
ments must all be sufficiently detailed
and specific to support an affirmative
Commission finding. Any failure of the
self-regulatory organization to provide
the information elicited by Form 19b-4
may result in the Commission not hav-
ing a sufficient basis to make an af-
firmative finding that a proposed rule
change is consistent with the Exchange
Act and the rules and regulations
issued thereunder that are applicable
to the self-regulatory organization.

(c) Conduct of hearings—(1) Initial
comment period in writing. Unless other-
wise specified by the Commission in its
notice of grounds for disapproval under
consideration, all interested persons
will be given an opportunity to submit
written data, views, and arguments
concerning the proposed rule change
under consideration and whether the
Commission should approve or dis-
approve the proposed rule change. The
self-regulatory organization that sub-
mitted the proposed rule change may
file a written statement in support of
its proposed rule change dem-
onstrating, in specific detail, how such
proposed rule change is consistent with
the requirements of the Exchange Act
and the rules and regulations there-
under applicable to the self-regulatory
organization, including a response to
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each of the grounds for disapproval
under consideration. Such statement
may include specific representations or
undertakings by the self-regulatory or-
ganization. The Commission will speci-
fy in the summary of the grounds for
disapproval under consideration the
length of the initial comment period.

(2) Oral. The Commission, in its sole
discretion, may determine whether any
issues relevant to approval or dis-
approval would be facilitated by the
opportunity for an oral presentation of
views.

(3) Rebuttal. At the end of the initial
comment period, the self-regulatory
organization that filed the proposed
rule change will be given an oppor-
tunity to respond to any comments re-
ceived. The self-regulatory organiza-
tion may voluntarily file, or the Com-
mission may request a self-regulatory
organization to file, a response to a
comment received regarding any as-
pect of the proposed rule change under
consideration to assist the Commission
in determining whether the proposed
rule change should be disapproved. The
Commission will specify in the sum-
mary of the grounds for disapproval
under consideration the length of the
rebuttal period.

(4) Non-response. Any failure by the
self-regulatory organization to provide
a complete response, within the appli-
cable time period specified, to a com-
ment letter received or to the Commis-
sion’s grounds for disapproval under
consideration may result in the Com-
mission not having a sufficient basis to
make an affirmative finding that a pro-
posed rule change is consistent with
the Exchange Act and the rules and
regulations issued thereunder that are
applicable to the self-regulatory orga-
nization.

(d) Record before the Commission—(1)
Filing of papers with the Commission. Fil-
ing of papers with the Commission
shall be made by filing them with the
Secretary, including through elec-
tronic means. In its notice setting
forth the grounds for disapproval under
consideration for a proposed rule
change, the Commission shall inform
interested parties of the methods by
which they may submit written com-
ments and arguments for or against
Commission approval.
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(2) Public availability of materials re-
ceived. During the conduct of the pro-
ceedings, the Commission generally
will make available publicly all writ-
ten comments it receives without
change. In its notice setting forth the
grounds for disapproval under consider-
ation for a proposed rule change, the
Commission shall inform interested
parties of the methods by which they
may view all written communications
relating to the proposed rule change
between the Commission and any per-
son, other than those that may be
withheld from the public in accordance
with the provisions of 56 U.S.C. 552.

(3) Record before the Commission. The
Commission shall determine each mat-
ter on the basis of the record. The
record shall consist of the proposed
rule change filed on Form 19b-4 by the
self-regulatory organization, including
all attachments and exhibits thereto,
and all written materials received from
any interested parties on the proposed
rule change, including the self-regu-
latory organization that filed the pro-
posed rule change, through the means
identified by the Commission as pro-
vided in paragraph (1), as well as any
written materials that reflect commu-
nications between the Commission and
any interested parties.

(e) Amended notice not required. The
Commission is not required to amend
its notice of grounds for disapproval
under consideration in order to con-
sider, during the course of the pro-
ceedings, additional matters of fact
and law beyond what was set forth in
the notice of the grounds for dis-
approval under consideration.

[76 FR 4070, Jan. 24, 2011]

§201.701 Issuance of order.

At any time following conclusion of
the rebuttal period specified in 17 CFR
201.700(b)(4), the Commission may issue
an order approving or disapproving the
self-regulatory organization’s proposed
rule change together with a written
statement of the reasons therefor.

[76 FR 4070, Jan. 24, 2011]
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INFORMAL PROCEDURES AND SUPPLE-
MENTARY INFORMATION CONCERNING
ADJUDICATORY PROCEEDINGS

§201.900 Informal procedures and sup-
plementary information concerning
adjudicatory proceedings.

(a) Guidelines for the timely completion
of proceedings. (1) Timely resolution of
adjudicatory proceedings is one factor
in assessing the effectiveness of the ad-
judicatory program in protecting in-
vestors, promoting public confidence in
the securities markets and assuring re-
spondents a fair hearing. HEstablish-
ment of guidelines for the timely com-
pletion of key phases of contested ad-
ministrative proceedings provides a
standard for both the Commission and
the public to gauge the Commission’s
adjudicatory program on this criterion.
The Commission has directed that:

(i) To the extent possible, a decision
by the Commission on review of an in-
terlocutory matter should be com-
pleted within 45 days of the date set for
filing the final brief on the matter sub-
mitted for review.

(ii) To the extent possible, a decision
by the Commission on a motion to stay
a decision that has already taken effect
or that will take effect within five days
of the filing of the motion, should be
issued within five days of the date set
for filing of the opposition to the mo-
tion for a stay. If the decision com-
plained of has not taken effect, the
Commission’s decision should be issued
within 45 days of the date set for filing
of the opposition to the motion for a
stay.

(iii) Ordinarily, a decision by the
Commission with respect to an appeal
from the initial decision of a hearing
officer, a review of a determination by
a self-regulatory organization or the
Public Company Accounting Oversight
Board, or a remand of a prior Commis-
sion decision by a court of appeals will
be issued within eight months from the
completion of briefing on the petition
for review, application for review, or
remand order. If the Commission deter-
mines that the complexity of the issues
presented in a petition for review, ap-
plication for review, or remand order
warrants additional time, the decision
of the Commission in that matter may
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be issued within ten months of the
completion of briefing.

(iv) If the Commission determines
that a decision by the Commission can-
not be issued within the period speci-
fied in paragraph (a)(1)(iii) of this sec-
tion, the Commission may extend that
period by orders as it deems appro-
priate in its discretion. The guidelines
in this paragraph (a) confer no rights
or entitlements on parties or other per-
sons.

(2) The guidelines in this paragraph
(a) do not create a requirement that
each portion of a proceeding or the en-
tire proceeding be completed within
the periods described. Among other
reasons, Commission review may re-
quire additional time because a matter
is unusually complex or because the
record is exceptionally long. In addi-
tion, fairness is enhanced if the Com-
mission’s deliberative process is not
constrained by an inflexible schedule.
In some proceedings, deliberation may
be delayed by the need to consider
more urgent matters, to permit the
preparation of dissenting opinions, or
for other good cause. The guidelines
will be used by the Commission as one
of several criteria in monitoring and
evaluating its adjudicatory program.
The guidelines will be examined peri-
odically, and, if necessary, readjusted
in light of changes in the pending case-
load and the available level of staff re-
sources.

(b) Reports to the Commission on pend-
ing cases. The administrative Ilaw
judges, the Secretary and the General
Counsel have each been delegated au-
thority to issue certain orders or adju-
dicate certain proceedings. See 17 CFR
200.30-1 through 200.30-18. Proceedings
are also assigned to the General Coun-
sel for the preparation of a proposed
order or opinion which will then be rec-
ommended to the Commission for con-
sideration. In order to improve ac-
countability by and to the Commission
for management of the docket, the
Commission has directed that con-
fidential status reports with respect to
all filed adjudicatory proceedings shall
be made periodically to the Commis-
sion. These reports will be made
through the Secretary, with a min-
imum frequency established by the
Commission. In connection with these
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periodic reports, if a proceeding pend-
ing before the Commission has not
been concluded within 30 days of the
guidelines established in paragraph (a)
of this section, the General Counsel
shall specifically apprise the Commis-
sion of that fact, and shall describe the
procedural posture of the case, project
an estimated date for conclusion of the
proceeding, and provide such other in-
formation as is necessary to enable the
Commission to make a determination
under paragraph (a)(1)(iv) of this sec-
tion or to determine whether addi-
tional steps are necessary to reach a
fair and timely resolution of the mat-
ter.

(c) Publication of information con-
cerning the pending case docket. Ongoing
disclosure of information about the ad-
judication program caseload increases
awareness of the importance of the pro-
gram, facilitates oversight of the pro-
gram and promotes confidence in the
efficiency and fairness of the program
by investors, securities industry par-
ticipants, self-regulatory organizations
and other members of the public. The
Commission has directed the Secretary
to publish in the first and seventh
months of each fiscal year summary
statistical information about the sta-
tus of pending adjudicatory pro-
ceedings and changes in the Commis-
sion’s caseload over the prior six
months. The report will include the
number of cases pending before the ad-
ministrative law judges and the Com-
mission at the beginning and end of the
six-month period. The report will also
show increases in the caseload arising
from new cases being instituted, ap-
pealed or remanded to the Commission
and decreases in the caseload arising
from the disposition of proceedings by
issuance of initial decisions, issuance
of final decisions issued on appeal of
initial decisions, other dispositions of
appeals of initial decisions, final deci-
sions on review of self-regulatory orga-
nization determinations, other disposi-
tions on review of self-regulatory orga-
nization determinations, and decisions
with respect to stays or interlocutory
motions. For each category of decision,
the report shall also show the median
age of the cases at the time of the deci-
sion, the number of cases decided with-
in the guidelines for the timely com-
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pletion of adjudicatory proceedings,
and, with respect to appeals from ini-
tial decisions, reviews of determina-
tions by self-regulatory organizations
or the Public Company Accounting
Oversight Board, and remands of prior
Commission decisions, the median days
from the completion of briefing to the
time of the Commission’s decision.

[81 FR 50241, July 29, 2016]

Subpart E—Adjustment of Civil
Monetary Penalties

AUTHORITY: 28 U.S.C. 2461 note.

SOURCE: 81 FR 43045, July 1, 2016, unless
otherwise noted.

§201.1001 Adjustment of civil mone-
tary penalties.

(a) For violations from December 10,
1996, through November 2, 2015: As re-
quired by the Inflation Adjustment Act
of 1990, as amended by the Debt Collec-
tion Improvement Act of 1996, the Com-
mission has adjusted the maximum
amounts of all civil monetary penalties
it administers under the Securities Act
of 1933, the Securities Exchange Act of
1934, the Investment Company Act of
1940, the Investment Advisers Act of
1940, and certain penalties under the
Sarbanes-Oxley Act of 2002 for inflation
in the releases and prior regulations
listed in the footnotes to Table I. The
penalty amounts provided in Table I
apply to violations of these statutes
that occurred from December 10, 1996,
through November 2, 2015, with each
column listing the penalty amounts for
violations that occurred in a particular
time frame. To determine the penalty
amounts for violations that occurred
prior to December 10, 1996, please refer
to the applicable statutory text. To de-
termine penalty amounts for violations
after November 2, 2015, please refer to
paragraph (b) of this section.

(b) For violations after November 2,
2015: The Federal Civil Penalties Infla-
tion Adjustment Act, as amended by
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (28 U.S.C. 2461 note), requires that
civil monetary penalties be adjusted on
an annual basis for inflation. Pursuant
to this requirement, the maximum
amounts of all civil monetary penalties
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under the Securities Act of 1933, the
Securities Exchange Act of 1934, the In-
vestment Company Act of 1940, and the
Investment Advisers Act of 1940, and
certain penalties under the Sarbanes-
Oxley Act of 2002 will be adjusted annu-
ally for inflation. Notice of these ad-
justed penalty amounts will be pub-
lished by the Commission in the FED-
ERAL REGISTER on or before January 15
of each calendar year and will be avail-
able, along with the Commission’s
prior inflation adjustments, on the
Commission’s Web site at hitps:/
www.sec.gov/enforce/civil-penalties-infla-

tion-adjustments.htm. The adjusted pen-
alty a