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§230.165

Company Act of 1940 (15 U.S.C. 80a—
2(a)(48)).

(g) Excluded offerings. This section
and Rule 433 are not available if the
issuer is registering a business com-
bination transaction as defined in Rule
165(f)(1) (§230.165(f)(1)) or the issuer,
other than a well-known seasoned
issuer, is registering an offering on
Form S-8 (§239.16b of this chapter).

(h) For purposes of this section and
Rule 433, the determination date as to
whether an issuer is an ineligible issuer
in respect of an offering shall be:

(1) Except as provided in paragraph
(h)(2) of this section, the time of filing
of the registration statement covering
the offering; or

(2) If the offering is being registered
pursuant to Rule 415 (§230.415), the ear-
liest time after the filing of the reg-
istration statement covering the offer-
ing at which the issuer, or in the case
of an underwritten offering the issuer
or another offering participant, makes
a bona fide offer, including without
limitation through the use of a free
writing prospectus, in the offering.

[70 FR 44806, Aug. 3, 2005]

§230.165 Offers made in connection
with a business combination trans-
action.

PRELIMINARY NOTE: This section is avail-
able only to communications relating to
business combinations. The exemption does
not apply to communications that may be in
technical compliance with this section, but
have the primary purpose or effect of condi-
tioning the market for another transaction,
such as a capital-raising or resale trans-
action.

(a) Communications before a registra-
tion statement is filed. Notwithstanding
section 5(c) of the Act (15 U.S.C. 77e(c)),
the offeror of securities in a business
combination transaction to be reg-
istered under the Act may make an
offer to sell or solicit an offer to buy
those securities from and including the
first public announcement until the fil-
ing of a registration statement related
to the transaction, so long as any writ-
ten communication (other than non-
public communications among partici-
pants) made in connection with or re-
lating to the transaction (i.e., pro-
spectus) is filed in accordance with
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§230.425 and the conditions in para-
graph (c) of this section are satisfied.

(b) Communications after a registration
statement is filed. Notwithstanding sec-
tion 5(b)(1) of the Act (15 U.S.C.
T7e(b)(1)), any written communication
(other than mnon-public communica-
tions among participants) made in con-
nection with or relating to a business
combination transaction (i.e., pro-
spectus) after the filing of a registra-
tion statement related to the trans-
action need not satisfy the require-
ments of section 10 (15 U.S.C. 77j) of the
Act, so long as the prospectus is filed
in accordance with §230.424 or §230.425
and the conditions in paragraph (c) of
this section are satisfied.

(c) Conditions. To rely on paragraphs
(a) and (b) of this section:

(1) Each prospectus must contain a
prominent legend that urges investors
to read the relevant documents filed or
to be filed with the Commission be-
cause they contain important informa-
tion. The legend also must explain to
investors that they can get the docu-
ments for free at the Commission’s web
site and describe which documents are
available free from the offeror; and

(2) In an exchange offer, the offer
must be made in accordance with the
applicable tender offer rules (§§240.14d-
1 through 240.14e-8 of this chapter);
and, in a transaction involving the
vote of security holders, the offer must
be made in accordance with the appli-
cable proxy or information statement
rules (§§240.14a-1 through 240.14a-101
and §§240.14c-1 through 240.14c-101 of
this chapter).

(d) Applicability. This section is appli-
cable not only to the offeror of securi-
ties in a business combination trans-
action, but also to any other partici-
pant that may need to rely on and
complies with this section in commu-
nicating about the transaction.

(e) Failure to file or delay in filing. An
immaterial or unintentional failure to
file or delay in filing a prospectus de-
scribed in this section will not result in
a violation of section 5(b)(1) or (c) of
the Act (15 U.S.C. 77e(b)(1) and (c)), so
long as:

(1) A good faith and reasonable effort
was made to comply with the filing re-
quirement; and
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(2) The prospectus is filed as soon as
practicable after discovery of the fail-
ure to file.

(f) Definitions. (1) A business combina-
tion transaction means any transaction
specified in §230.145(a) or exchange
offer;

(2) A participant is any person or enti-
ty that is a party to the business com-
bination transaction and any persons
authorized to act on their behalf; and

(3) Public announcement is any oral or
written communication by a partici-
pant that is reasonably designed to, or
has the effect of, informing the public
or security holders in general about
the business combination transaction.

[64 FR 61450, Nov. 10, 1999]

§230.166 Exemption from section 5(c)
for certain communications in con-
nection with business combination
transactions.

PRELIMINARY NOTE: This section is avail-
able only to communications relating to
business combinations. The exemption does
not apply to communications that may be in
technical compliance with this section, but
have the primary purpose or effect of condi-
tioning the market for another transaction,
such as a capital-raising or resale trans-
action.

(a) Communications. In a registered of-
fering involving a business combina-
tion transaction, any communication
made in connection with or relating to
the transaction before the first public
announcement of the offering will not
constitute an offer to sell or a solicita-
tion of an offer to buy the securities of-
fered for purposes of section 5(c) of the
Act (15 U.S.C. T7e(c)), so long as the
participants take all reasonable steps
within their control to prevent further
distribution or publication of the com-
munication until either the first public
announcement is made or the registra-
tion statement related to the trans-
action is filed.

(b) Definitions. The terms business
combination transaction, participant
and public announcement have the
same meaning as set forth in
§230.165(f).

[64 FR 61450, Nov. 10, 1999]

§230.167

§230.167 Communications in connec-
tion with certain registered offer-
ings of asset-backed securities.

PRELIMINARY NOTE: This section is avail-
able only to communications in connection
with certain offerings of asset-backed securi-
ties. The exemption does not apply to com-
munications that may be in technical com-
pliance with this section, but have the pri-
mary purpose or effect of conditioning the
market for another transaction or are part
of a plan or scheme to evade the require-
ments of section 5 of the Act (156 U.S.C. T7e).

(a) In an offering of asset-backed se-
curities registered on Form SF-3
(§239.45 of this chapter), ABS informa-
tional and computational material re-
garding such securities used after the
effective date of the registration state-
ment and before the sending or giving
to investors of a final prospectus that
meets the requirements of section 10(a)
of the Act (156 U.S.C. 77j(a)) regarding
such offering is exempt from section
5(b)(1) of the Act (15 U.S.C. TTe(b)(1)), if
the conditions in paragraph (b) of this
section are met.

(b) Conditions. To rely on paragraph
(a) of this section:

(1) The communications shall be filed
to the extent required pursuant to
§230.426.

(2) BEvery communication used pursu-
ant to this section shall include promi-
nently on the cover page or otherwise
at the beginning of such communica-
tion:

(i) The issuing entity’s name and the
depositor’s name, if applicable;

(ii) The Commission file number for
the related registration statement;

(iii) A statement that such commu-
nication is ABS informational and com-
putational material used in reliance on
Securities Act Rule 167 (§230.167); and

(iv) A legend that urges investors to
read the relevant documents filed or to
be filed with the Commission because
they contain important information.
The legend also shall explain to inves-
tors that they can get the documents
for free at the Commission’s Web site
and describe which documents are
available free from the issuer or an un-
derwriter.

(c) This section is applicable not only
to the offeror of the asset-backed secu-
rities, but also to any other participant
that may need to rely on and complies
with this section in communicating
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